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Craig,  J.  March  30th,  1908. 

CHAUBERS. 

MOORE  V.  SHACKLEPORD. 

Appeal  to  Court  en  Banc — Extension  of  Time  for — Ezplana- 
tion  of  Delay — Special  Circumstances, 

Motion  by  defendant  for  leave  to  appeal  from  an  order 
coBinuttuig  him  to  gaol  for  6  months. 

G.  W.  C.  Tabor,  for  defendant. 
R  L.  Ashbangh,  for  plaintiff. 

Craig,  J.: — The  defendant  is  a  judgment  debtor,  and 
was  on  25th  November,  1907,  examined  nnder  our  Collection 
of  Debts  Ordinance  by  myself,  and  I  found  that  he  had 
incurred  the  debt  fraudulently,  and  under  the  Ordinance 
ordered  him  to  be  committed  to  gaol  for  6  months.  At  the 
request  of  the  defendant,  that  order  was  held  suspended  for 
one  montli  to  enable  him  to  pay.  On  27th  December,  pay- 
ment not  having  been  made,  he  was  arrested  under  the 
order,  which  was  that  day  signed.  On  14th  February  sum- 
mons was  issued  to  shew  cause  why  a  writ  of  habeas  corpus 
should  not  be  issued,  and  that  motion  was  heard  on  2nd 
March  and  refused;  the  reasons  will  be  seen  in  my  written 
judgment  upon  that  motion,  7  W.  L.  R.  930. 

On  12th  March  instant  notice  of  motion  for  leave  to 
appeal  from  the  original  order  was  served,  and  that  motion 
was  heard  on  23rd  March. 

By  the  affidavit  of  the  solicitor  for  the  defendant  it 
appears  that  negotiations  were  started  with  the  plaintiff's 
Toi*.  rm.  W.L.R.  MO.  1—1 
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solicitor  oq*^b  January  for  a  settlement,  and  the  affidarit 

states  tliftt'*-^uring  the  negotiations  the  time  for  appeal 

elap6^4!\,Ko  action  was  taken  until  24th  January,  when»  as 

appQscxi'*by  the  affidavit,  instructions  were  given  to  proceed 

,  by'-viy  of  habeas  corpus.    The  solicitor  says  that  the  de- 

'i^ndant  is  anxious  to  appeal. 

'-..•'  The  affidavit  of  the  solicitor  for  the  plaintiff  in  answer 

I**is  that  during  the  negotiations  $200  offered  as  part  payment 

of  the  debt>  which  the  defendant  then  had  in  hand;  but  that 

the  negotiations  went  off  on  the  question  of  security  for  the 

appearance  of  the  defendant  for  future  examination.    There 

is  no  evidence  that  the  defendant  gave  any  instructions  to 

appeal  at  any  time  prior  to  the  motion  for  habeas  corpus. 

He  had  the  whole  of  the  month  of  December  when  the  order 

was  suspended  to  appeal  from  it  and  the  subsequent  times. 

The  question  now  is  whether  I  shall  use  my  discretion 
in  giving  him  leave  to  appeal  at  this  late  date.  Counsel 
fen  the  defendant  says  that  the  grounds  of  the  appeal  are 
the  grounds  urged  formerly  on  the  motion  for  habeas  cor- 
pus(  that  is,  the  irregularity  of  the  proceedings.  No  merits 
are  ni^d,  no  cause  given  for  the  delay  but  the  negotiations 
before  mentioned ;  in  short,  the  defendant,  having  exhausted 
all  other  means  of  obtaining  his  release,  now  seeks  to  appeal, 
and  for  the  first  time  we  hear  of  any  intention  to  appeal. 
I  think  the  motion  is  too  late.  I  do  not  think  that  the 
indulgence  should  be  given,  because  it  is  only  an  indulgence 
that  the  defendant  is  asking  for.  He  gives  me  no  sufficient 
reasons  why  I  should  grant  him  this  indulgence. . 

Upon  this  question  of  extending  time  for  leave  to  appeal 
after  the  expiry  of  the  date,  I  might  refer,  to  my  own  judg* 
ment  in  Munroe  v.  Morrison,  2  W.  L.  R.  367,  where  I  con- 
sidered all  the  leading  authorities.  I  would  also  add  to 
those  cases  Gilbert  v.  Jervis,  2  Ch.  Ch.  259,  and  particularly 
would  direct  attention  to  the  words  of  Thesiger,  L.J.,  in 
Craig  V.  Phillips,  7  Ch.  D.  249,  as  follows :  *'  I  am  of  opinion 
that  this  Court  ought  not  lightly  to  interfere  with  the  time 
fixed  for  bringing  ^)peals,  and  ought  to  require  very  special 
circumstances  to  be  shewn  before  exercising  its  judicial  dis- 
cretion to  enlarge  the  time." 

In  the  case  which  I  am  considering,  there  are  not  any 
circumstances  whatever  shewn  to  satisfy  me  that  I  should 
use  my  discretion  as  asked.  I,  therefore,  refuse  the  motion 
with  costs;  but  if  any  leave  is  necessary  to  enable  the  de- 
fendant to  appeal  from  this  judgment,  he  has  that  leave. 
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MAKXTOBA. 

HowsLL,  CJ.A,  March  34th«  1908. 

tSIAL. 

REX  V.  THOMPSON. 

Criminal  Law — Procedure — Summary  Trial  before  County 
Court  Judge — Election  of  Prisoners — Indictment  at  As- 
sizes— Grand  Jury — Prisoners  called  on  to  Plead — Re- 
election. 

A  magistrate  committed  the  prisoners  for  trial  for  an  of- 
fence within  see.  580  of  the  Code,  and  the  prisoners  were  not 
committed  to  gaol  for  trial,  but  obtained  bail.  At  the  spring 
assizes  indictments  were  preferred  by  the  Crown  for  charges 
set  leith  in  the  dopositkwifl  of  the  committing  magistrate, 
and  the  grand  jury  found  a  true  bill,  while  the  accused  were 
still  out  on  bail.  It  appeared  that  after  the  bill  was  found 
the  sureties  for  the  a(;cused  delivered  them  into  custody,  and 
while  so  in  custody  the  sheriff  under  sec.  826  of  the  Code  took 
them  before  a  County  Court  Judge,  and  they  then  and  there 
elected  to  take  a  speedy  trial.  After  this  election,  and  aft^ 
the  County  Court  Jud^e  had  fixed  a  time  for  trial,  but  be- 
fore the  trial,  the^  were  arrai^ed  at  the  aHsizes  iA»  plead  to 
th«  indiotTnents  fnntid  by  the  ^and  jury.  On  their  arraign- 
ment, their  counsel  pleaded  that  they  had  been  surrendered 
after  the  indictment  had  been  found,  and  had  elected  to  take 
a  speedy  trial,  and  he  contended  that  they  should  not  be 
called  upon  to  plead  to  the  indictment. 

G.  Patterson,  for  the  Crown. 
W.  Manahan,  for  the  prisoners. 

Howell,  CJ.A.  : — Originally,  the  only  way  by  which 
these  prisoners  could  have  been  tried  was,  of  course,  under 
the  indictment.  In  order  to  save  the  great  delay  to  which 
prisoners  were  put  in  awaiting  their  trial,  and  to  save  the 
expense  of  a  jury  trial,  it  was  many  years  ago  provided  that 
a  prisoner  had  a  right  to  elect  to  be  tried  without  a  jury  by 
the  County  Court  Judge  out  of  session,  but,  as  the  law  origin- 
ally stood,  as  soon  as  the  Court  before  which  the  prisoner's 


4.  TJiK  WKSTBim. LAW  REPORTER. 

trial  would  be  taken  was  in  session,  there  was  no  power  or 
right  to  ^lect,  and  the  trial  tras  had  before  a  jury.  From 
time  to  time  since  then  the  practice*  in  criminal  cases  has 
been  amended  so  a»  to  extend  the  power  of  election.  .By  see: 
828  of  the  Code,  even  after  the  prisoner  has  elected  to  be 
tried  by  a  jury,  he  can  at  any  time  before  trial  re-elect  after 
the  grand  jury  has  found  a  true  bill,  and  be  tried  without  a 
jury.  As  the  law  originally  stood,  if  the  prisoner  was  out 
on  bail,  he  had  no  power  to  elect  before  a  County  Court 
Judge,  but  this  has  been  remedied  by  the  statute,  and  the 
march  of  legislation  has  been  towards  giving  all  prisoners 
the  right  to  elect  to  be  tried  without  a  jury. 

The  third  sub-section  of  sec.  825  declares  that  the  trial 
without  a  jury  shall  be  had  "  out  of  the  regular  term  or  sit- 
tings of  the  Court,  and  whether  the  Court  before  which,  but 
for  such  consent,  the  said  person  would  be  triable  for  the 
offence  charged,  or  the  grand  jury  thereof  is,  or  is  not,  then 
in  session.^'  And  it  certainly  seema  to  me  that,  if  he  can  be 
tried  under  those  circumstances  and  on  that  occa8ion,he  could 
elect  also  at  that  time.  It  surely  cannot  be  read  to  mean  that 
he  cannot  elect  while  the  Court  is  in  session,  but  may  be 
tried  while  the  Court  is  in  session.  It  certainly  would  seem 
to  me  that  the  legislature  intended  to  allow  every  accused 
person  the  chance  of  the  grand  jury  finding  no  bill,  and  to 
give  him  a  right  of  trial  without  a  jury  in  case  the  grand 
jury  found  a  true  bill. 

Of  course,  if  the  accused  person  pleaded  to  the  indictment 
it  might  well  be  said  that  he  has  elected  his  forum,  and  can- 
not now  elect  to  be  tried  without  a  jury,  unless  perhaps  as 
j>rovided  for  in  sec.  828.  If  this  matter  had  not  heretofore 
come  up  for  decision,  I  think  I  should  have  no  hesitation  in 
saying  that  in  this  case  the  prisoner  had  a  right  upon  his 
surrendering,  so  as  to  be  in  custody  awaiting  trial,  to  elect  to 
be  tried  without  a  jury,  although  the  grand  jury  had  found  a 
true  bill.  This  is  the  view  taken  by  Mr.  Tremeear  in  10  Can. 
Crim.  Cas.,  pp.  290-1.  The  only  doubt  I  have  upon  this  ques- 
tion is  occasioned  by  a  judgment  given  by  the  late  Mr.  Jus- 
tice Wurtele  in  the  case  of  The  King  v.  Komiensky,  6  Can. 
Crim.  Cas.  52*4.  In  that  case  the  prisoner  had  not  elected 
in  any  way  before  the  County  Court  Judge.  The  grand  jury 
found  a  true  bill,  and  he  pleaded  to  the  indictment.  After 
this  plea  the  prisoner  edeavoured  to  assert,  and  did  assert, 
his  right  to  re-elect  under  the  section  corresponding  with  sec. 
828  of  the  Code.     The  learned  Judge  held  that  that  section 


REX  v".  THOMPSON.-  g 

of  the  Code  did  not  apply,  because,  as  the  prisoner  had  never 
elected  before  the  County  Court  Judge,  but  wished  to  go  be- 
fore him  to  elect,  he  was,  therefore,  not  entitled  under  sec. 
B28,  which  gives  only  the  power  of  re-election.  These  facts 
in  that  case  are  not  at  all  /parallel  to  the  case  at  bar,  but  in 
giving  his  judgment  the  learned  Judge  seemed  in  the  clearest 
language  to  lay  down  the  Jaw  that  where  a  grand  jury  had 
found  a  bill  the  prisoner  had  no  right  thereafter  iko  elect  be- 
.fore  a  County  Court  Judge.  It  may  be  argued  that  in  that 
case  the  prisoner  was  either  entitled  to  relief  under  sec.  828 
or  under  sec.  825.  Under  the  former  section  he  is  given  the 
right  to  elect  at  any  time  before  trial.  It  does  seem  to  me 
ihsX  "trial"  does  not  include  plea.  Frequently  a  prisoner 
pleads  at  one  session  of  the  Court  and  is  not  tried  until  the 
rezt  session.  And  it  can  scarcely  be  said  that  the  plea  is 
the  commencement  of  the  trial.  Sub-section  2  of  sec.  828 
gives  a  right  to  re-election  'Vat  any  time  before  such  trial 
has  commenced."  It  seems  to  me  then  that  if  the  prisoner 
has  elected  to  be  tried  by  a  jury  and  the  grand  jury  have 
found  a  true  bill  and  he  has  pleaded  to  that  indictment,  still 
under  sec.  828  he  would  have  a  right  to  re-election. .  But, 
although  that  right  is  given  under  sec.  828,  it  seems  to  me  it 
Tnight  still  be  held  under  sec.  825  that  if  the  prisoner  has 
not  elected  in  any  way,  but  has  pleaded  to  an  indictment,  he 
has  elected  his  forum,  and  cannot  afterwards  elect,  and  this 
'seems  to  be  the  view  taken  by  McColl,  C.J.,  in  The  Queen 
V.  Lawrence,  1  Can.  Crim.  Cas.  295.  If  that  is  the  right 
view  of  the  law,  then  the  last  mentioned  case,  it  seems  to  me, 
was  properly  decided.  The  prisoner  had  no  right  to  re-elect 
under  sec:  828,  because  he  had  never  elected,  and  he  had  no 
right  to  eleet  un^r  sec.  825  because  he  had  pleaded.  Look- 
ing at  the  law  in  that  way,  it  seems  to  me  I  can  reconcile  that 
case  with  my  present  decision. 

I,  therefore,  conclude  that  the  prisoners  have  a  right  to 
elect  before  the  County  Court  Judge  as  they  did.  I  think 
the  proper  course  to  be  followed  is  to  adjourn  the  arraign- 
ment of  the  prisoners  upon  this  indictment  until  the  next 
session  of  this  Court,  and  then  the  Crown  can  enter  a  stay 
Df  proceedings,  if  the  case  has  been  disposed  of  by  the  Goun^ 
Court  Judge,  or  the  prisoners  may  plead  the  facts  of  their 
trial. 
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lIAnTOSA. 

Hathebs,  J.  April  10th/ 1908. 

OHAHBSBS. 

bk  gbeat  prairie  investment  CO. 

Company  —  Winding-up  —  Voluntary  Liquidation  under 
Manitoba  Winding-up  Act — Application  by  Liquidators 
for  Direction  as  to  Proceeding  against  Directors — Misap- 
propriation of  Funds  of  Company — Fraud  —  Rights  of 
Minority  of  Shareholders — No  Jurisdiction  in  Court  to 
give  Direction — Status  of  Liquidators — Costs, 

Application  by  the  liquidators  appointed  in  a  winding-up 
for  a  direction  as  to  whether  or  not  proceedings  should  be 
taken  against  former  directors. 

T.  R.  Ferguson^  for  liquidators. 

A.  E.  Hoskin,  for  shareholders. 

Mathers,  J. : — ^The  company  are  in  process  of  voluntary 
trinding-up  under  the  Manitoba  Winding-up  Act.  Some 
time  ago,  on  an  application  made  to  me  by  some  of  the  share- 
holders, I  removed  from  office  the  liquidators  appointed  by 
the  shareholders  and  appointed  the  Standard  Trust  Company 
in  their  stead. 

The  present  liquidators  now  apply  under  sec.  23  of  the 
Winding-up  Act  for  a  direction  as  to  whether  or  not  they 
should  take  proceedings  against  a  number  of  former  directors 
of  the  company  to  cancel  certain  shares  in  the  capital  stock 
of  the  company  which  they  issued  to  themselves  as  fully  paid 
up,  without  payment  of  any  kind,  and  to  recover  the  divi- 
dends which  they  afterwards  paid  to  themselves  thereon. 
The  auditors'  report  shews  that  the  total  stock  issued  was 
$78,250;  that  of  this  amount  the  directors  distributed 
amongst  themselves  as  bonus  or  promotion  stock  $38,035. 
The  balance  is  made  up  of  $28,370  paid  for  in  cash  by 
bona  fide  subscribers;  $11,260  issued  in  respect  of  purchase 
price  of  the  company;  $185  issued  in  respect  of  commission; 
and  $530  arrears.  It  is  alleged  that  these  directors,  without 
sanction,  concurrence,  or  knowledge  of  the  shareholders  who 
had  paid  for  their  stock  in  cash,  secretly  appropriated  to 
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themselves  near^  half  of  the  total  stock  issued  without  conr 
nderationV  and  that  they  have  since  paid  to  themsrives  divi- 
dends thereon  to  the  amount  of  165  per  cent.  If  these  alle- 
gations be  true,  they  have  in  their  possession  over  $63,000 
of  the  company's  money.  The  transaction,  as  alleged,  is  on  its 
face  glaringly  fraudulent,  and  I  have  no  hesitation  in  saying 
that  the  liquidators  will  not  have  discharged  their  whole  duty 
to  the  company  until  they  have  taken  the  appropriate  pro* 
oeedings  to  recover  this  money.  The  question  of  whether  or 
not  the  liquidators  will  do  so  they  must,  however,  decide  for 
themselves.  As  liquidators  in  a  voluntary  winding-up  pro- 
ceeding they  are  not  officers  of  the  Court,Tor  under  its  con- 
trol, except  to  the  extent  stated  in  sub-sec.  (f)  of  see.  19. 
I  d  not  think  this  is  a  ^' question  arising  in  the  matter  of  the 
winding-up  '^  for  the  determination  of  which  an  application 
may  be  made  to  the  Qourt  under  sec.  23.  If  the  liquidators 
are  of  opinion  that  it  would  be  for  the  benefit  of  the  com- 
pany to  take  proceedings  to  recover  this  money,  I  have  no 
doubt  it  is  their  clear  duty  to  do  so. 

I  was  pressed  to  direct  the  liquidators  to  call  a  meeting  of 
the  company  for  the  purpose  of  obtaining  a  vote  of  the  share- 
holders as  to  whether  or  not  such  proceedings  should  be  taken. 
It  appears  that  since  the  removal  of  the  liquidators  ap- 
pointed by  the  company,  the  persons  accused  of  wrong-doing 
have  been  prosecuting  an  active  canvass  for  support,  and  that 
they  now  control  by  a  considerable  majority  the  bona  fide 
shares.  It  may  be  taken  for  granted,  therefore,  that  the 
wrong-doers  would  be  able*  to  control  the  meeting  and  vote 
'^dowir  any  resolution  in  favour  of  bringing  an  action  against 
themselves.  The  liquidators,  however,  represent  the  minor- 
ity as  well  as  the  majority.  The  minority  have  rights  whicli 
it  is  the  liquidators'  duty  to  protect,  even  against  the  will  of 
those  in  control  of  the  majority.  It  was  pointed  out  that  by 
sec.  24  any  member  of  the  company  may  be  permitted  to  take 
proceedings  at  his  own  expense  in  the  name  of  the  liquidator 
or  company,  should  the  liquidator  refuse  ^o  do  so,  upon  such 
terms  as  to  indemnity  to  the  liquidator  as  the  Court  may 
prescribe.  As  a  pre-requisite  to  action  by  such  member  the 
liquidator  must  refuse,  clearly  implying  the  liquidator's  right 
to  take  such  action  if  he  sees  fit.  In  this  case  the  money  be- 
longs to  the  company,  and  in  it  the  right  of  action  to  recover 
it  is  also  vested.  I  understand  the  liquidators  do  not  refuse 
to  take  action  in  this  case.  If  they  did,  I  think  the  Court 
would  have  jurisdiction  under  sub-sec.  (f)  of  sec.  19  to  com- 
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pel  them  to  do  so.  Under  the  circumstances^  there  is  no 
order  that  I  can  make,  but,  as  I  think  the  application  was 
not  unreasonably  made,  costs  of  both  sides  may  be  paid  out  of 
the  funds. 


VAHITOBA. 

Mathbbs.  J.  April  15th,  1908. 

TRIAL. 

PULKRABEK      v.      RUBAL      MUNICIPALITY      OP 
RUSSELL. 

Highway — Purchase  of  Land  for,  by  Municipal  Corporation 
— Dedication  —  Evidence  of  —  Land  Becoming  Vested 
in  Crown  —  Rights  of  Subsequent  Purchaser  for  Value 
without  Notice — Registry  Laws — By-law. 

Action  to  have  a  deed  removed  from  the  registry,  as  a 
cloud  upon  the  plaintiffs  title. 

MATHER8,  J.: — In  1897  the  defendants  purchased  fr.^Ti 
one  Boulton  a  portion  of  the  south-east  quarter  of  9*N;rion  i3 
in  township  20  and  range  29  west  of  the  principal  meridian, 
consisting  of  a  strip  of  22  yards  wide  across  the  western  side 
of  said  quarter  section  from  north  to  south,  parall<^l  t:o  and 
distant  40  yards  from  the  western  boundary  thereof.  The 
conveyance  is  dated  3rd  May,  1897,  and  recites  that  the 
municipality  are  desirous  of  obtaining  the  land  thereinafter 
described  for  the  purpose  of  a  roadway  for  public  use. 

The  council  of  the  defendants  began  negotiating  early 
in  1895  with  the  object  of  securing  a  public  road  across 
Boulton's  land  and  the  adjoining  land  to  the  north,  in  lieu 
of  the  statutory  road  allowance  between  sections  13  and  14. 
Som6  time  during  1895  an  agreement  was  arrived  at  between 
Boulton  and  the  defendants,  and  during  the  summer  of.  that 
year  the  defendants  caused  the  proposed  road  allowance  to  be 
partly  cleared  of  scrub  across  the  entire  section  13,  and  the 
public  at  once  began  to  use  it  as  a  highway,  and  have  so  used 
it  continuously  since  that  time.  In  1896  several  of  the.  ad- 
*  joining  farmers  were  permitted  by  the  defendants  to  perform 
their  statute  labour  in  clearing  out  the  scrub  to  a  ^eat^r 
width,  to  prevent  the  accumulation  of  snow  during  the  iiriater 
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iime,  and  in  grading  the  road  through  a  couple. of  marshy 
places. 

The  defendants  paid  to  Boulton  at  the  time  of  the  execu- 
tion of  the  deed  by  him  to  them  the  sum  of  $56.50^  and  in 
1899  the  defendants  paid  a  further  sum  of  $75  to  one  Spencer 
for  work  done  in  improving  the  roiid  through  the  north-west 
quarter  of  13, 

This  roadway  constituted  the  principal  highway  between 
the  villages  of  Millwood  and  Russell,  and  from  the  beginning 
there  appears  to  have  been  a  considerable  trafiBc  over  it.  On« 
witness  says  it  was  as  much  travelled  as  any  road  in  that  sec- 
tion of  the  country. 

On  27th  May,  1899,  the  council  of  the  defendant  munici- 
pality passed  a  by-law,  the  first  section  of  which  relating  to 
the  land  in  question  is  as  follows: — 

"  1.  That  portion  of  the  east  half  of  said  section  13  which 
is  in  the  next  paragraph  hereof  described,  is  hereby  established 
as  a  public  road  and  highway,  and  is  hereby  dedicated  for 
public  use  as  such.'' 

This  by-law  was  not  registered  in  the  registry  office  for 
the  district  in  which  the  land  is  situate  under  sec.  699  of  the 
Municipal  Act. 

In  November,  1903,  Boulton  sold  and  conveyed  the  south- 
east quarter  of  13  to  the  plaintiff  without  making  any  re- 
servation of  the  portion  previously  conveyed  to  the  defend- 
ants, and  the  plaintiff's  conveyance  was  duly  registered  on 
12th  October,  1904. 

The  defendants'  deed  from  Boulton  was  not  registered 
until  25th  June,  1906. 

The  plaintiff  bought  the  land  bona  fide,  without  any  notice 
of  the  defendants'  deed,  and  without  actual  notice  of  the  road 
in  question. 

This  action  is  brought  to  have  the  defendants'  deed  re- 
moved from  the  registry  as  a  cloud  upon  the  plaintifFs  title! 

The  evidence  of  an  intention  on  the  part  of  the  defendants 
to  dedicate  the  strip  of  land  in  question  to  the  use  of  the 
public  as  a  highway  is  practically  conclusive.  The  purchase 
of  it  for  that  purpose,  the  clearing  it  of  scrub,  and  grading 
the  low  places  so  as  to  make  it  passable  for  traffic,  the  by-law 
passed  establishing  it  as  a  public  road  and  dedicating  it  for 
the  public  use  as  such,  and  the  sanctioning  the  use  of  it  as  a 
highway  by  the  public,  without  interruption  for  12  years, 
leaves  no  doubt  as  to  the  intention  of  the  defendants  that 
this  land  should  form  a  public  highway. 
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Section  662  of  the  Municipal  Act  provides  that,  **  unless 
otherwise  provided  for,  the  soil  and  freehold  of  every  public 
highway  or  road  altered,  amended,  or  laid  out  according  to 
law,  shall  be  vested  in  His  Majesty^  His  heirs  and  sucdessors, 
for  the  use  of  the  province  of  Manitoba." 

The  deed  from  Boulton  vested  the  title  in  the  defendants ; 
but  the  moment  the  defendants  dedicated  it  to  the  public  as 
a  highway,  it  became,  by  virtue  of  this  section,  vested  in  the 
Crown.  The  plaintiff  did  not  obtain  her  deed  until  2nd  No- 
vember, 1903.  At  that  time  the  title  to  this  roadway  ha  I 
been  completely  vested  in  His  Majesty  for  several  years. 
The  provisions  of  the  Registry  Act  do  not  apply  to  the  Crown : 
see  the  Manitoba  Interpretation  Act,  sec.  8,  sub-sec.  (YY) ; 
BO  that  His  Majesty's  title  could  not  he  affected  by  any  of  ite 
provisions.  The  plaintiff  acquired  no  advantage  as  against 
the  Crown  by  prior  registration  of  her  conveyance,  and  has 
consequently  no  title  to  complain  of  the  subsequent  registra- 
tion of  the  defendants'  deed. 

While  the  conclusion  at  which  I  have  arrived  is  fully 
borne  out  by  the  evidence,  the  allegations  in  the  defence  are 
not.  There  should,  however,  be  leave  to  amend  as  the  evi- 
dence warrants. 

Upon  making  the  necessary  amendments  to  the  defence, 
the  action  will  be  dismissed ;  but,  under  the  circiimstances, 
there  will  be  no  costs. 


lUmOBA. 

Mathers,  J.  April  15th.  1908. 

OHAHBBRS. 

EMPEROR  OF  RUSSIA  v.  PROSPOURIAKOPF. 

Sen^irr  of  Papers — Statement  of  Claim — Substituted  Service 
— Rule  201 — Personal  Service  on  Foreigners  in  Jurisdic- 
tion— Affidavits — Admission  of  Solicitor — Defendants  put 
of  Jurisdiction  —  Domicile  or  Residence  —  Temporary 
Re^Kidence  in  Jurisdiction  —  Rule  18^ — Service  out  of 
Jurisdiction. 

Application  by  defendants  to  set  aside  an  order  of  the 
Beferee  allowing  substituted  service  of  the  statement  of  claim 
and  to  set  a^ide  service  made  thereunder, 
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H.  R.  Levinsoo,  for  defendants. 
H.  P.  Blackwood,  for  plaintiff. 

Mathkbs^  J.: — ^This  is  an  application  to  set  aside  an 
order  of  the  Beferee  allowing  substitutional  service  of  the 
statement  of  claim  and  the  service  made  thereunder.  The 
order  was  granted  upon  an  affidavit  of  Mr.  Blackwood^  one 
of  the  solicitors  for  the  plaintiff,  relating  a  conversation 
which  he  had  with  Mr.  Levinson,  solicitor  for  the  defendants, 
in  which  it  is  alleged  the  latter  admitted  that  the  defendants 
were  in  Manitoba,  but  refused  to  give  their  address;  and  an 
affidavit  of  one  Grandberry,  in  which  he  relates  efforts  made 
to  serve  the  defendants,  and  deposes  to  a  belief  that  the  state- 
ment of  claim  and  attaching  order  have  come  to  their  knowl- 
edge and  that  they  wilfully  evade  service,  and  have  absconded 
or  are  lying  concealed  within  Manitoba  to  evade  service.  The 
affidavit  contains  a  number  of  other  statements,  to  which  it  is 
not  at  present  necessary  to  refer. 

A  previous  affidavit  made  by  the  same  person  on  28th 
February,  for  the  purpose  of  supporting  an  order  for  attach- 
ment, in  which  the  deponent  swore  that  he  had  reason  to  be- 
lieve and  did  believe  that  the  defendants  had  absconded  from 
Manitoba  for  the  purpose  of  defrauding  their  creditors,  was 
not  produced  to  the  Beferee.  The  ground  on  which  the  order 
is  moved  against  is  that  the  action  is  not  one  coming  within 
Bule  201,  and  the  statement  of  claim  cannot,  therefore,  be 
served  personally,  and,  a  fortiori,  it  cannot  be  served  sub- 
atitutionally,  withiti  the  jurisdiction. 

While  Grandberry  does  not  swear  that  the  defendants  are 
now  in  Manitoba,  he  suggests  that  they  may  be  within  the 
jurisdiction,  but  gives  no  reason  why  his  positive  belief  pre- 
viously sworn  to  has  become  modified,  and  none  appears.  It 
is,  perhaps,  needless  to  say  that  very  little  reliance  can  be 
placed  on  the  affidavit  of  a  man  whose  conscience  apparently 
io  easily  accommodates  itself  to  the  exigencies  of  the  case. 
Levison  knew  at  the  time  that  the  statements  he  is  alleged  to 

As  to  Mr.  Blackwood's  affidavit,  it  does  not  appear  that  Mr. 
have  made  were  to  be  incorporated  in  an  affidavit  and  used 
against  his  clients.  I  venture  to  think  no  conversation 
would  have  taken  place  at  all  had  he  suspected  the  use  that 
was  to  be  made  of  it.  It  is  in  the  interests  of  the  public  who 
^eondnct  their  business  through  members  of  the  legal  profes- 
sion that  the  intercourse  between  solicitors  should  be  free— 
a  thing  that  would  be  impossible  if  every  chance  remark  made 
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in,  perhaps,  a  casual  conversation  was  to  be  embodied  m  an 
affidavit  and  used  as  an  admission  against  the  client  of  the 
solicitor  who  made  it.  It  is  a  practice  which  has  not  hitherto 
prevailed  in  this  province,  and  one  that  I  feel  warranted  in 
saying  will  receive  no  encouragement  from  the  members  of 
this  Court.  There  may  be  occasions  when  an  admission  made 
by  a  solicitor  may  properly  be  used  against  his  client,  but  it 
should  first  affirmatively  appear  that  the  admission  was  made 
under  circumstances  entitling  the  party  to  whom  it  was  mad^ 
to  use  it.  Without  attempting  to  be  more  explicit  or  to  pre- 
scribe any  code  of  ethics  for  the  regulation  of  the  conduct  of 
solicitors  in  such  matters,  it  is  sufficient  to  say  that  it  does 
not  appear  that  this  alleged  admission  was  obtained  in  a  way 
that  would  justify  its  use.  I  do  not  wish  to  be  understood 
as  implying  that  in  making  the  affidavit  Mr.  Blackwood  was 
guilty  of  any  impropriety.  All  I  desire  to  say  is  that  he  has 
not  made  it  appear  that  the  circumstances  were  such  as  to 
make  it  proper  to  use  the  admission  as  evidence  against  the 
defendants. 

At  the  time  the  action  was  brought  the  defendants  were 
and  still  are  out  of  the  jurisdiction.  The  action  does  not 
come  within  any  of  the  sub-rules  of  Rule  201,  and  the  state- 
ment of  claim  could  not,  therefore,  have  been  personally 
served  on  the  defendants  at  the  time  it  was  issued,  or  at  the 
time  the  order  for  substitutional  service  was  made.  It  does 
not  come  within  sub-rule  (a),  because  the  whole  subject  mat- 
ter is  not  land  situate  in  Manitoba.  It  was  argued  that  it 
came  within  sub-rule  (c),  because  relief  is  sought  against 
persons  "domiciled,  or  ordinarily  resident  within  Manitoba.'' 
It  is  abundantly  clear,  on  the  plaintiffs  own  shewing,  that 
the  defendants  have  never  been  domiciled  in  Manitoba.  It 
follows  that  it  was  not  their  intention  to  reside  permanently 
or  for  an  indefinite  period  here.  If  such  had  been  their  in- 
tention, they  would  have  acquired  a  domicile  in  Manitoba, 
because  as  a  fact  they  did  reside  for  a  time  in  Winnipeg,  and 
domicile  is  acquired  by  actual  residence,  coupled  with  an  in- 
tention to  make  it  permanent,  or  at  least  for  an  indefinite 
poriod.  The  facts  then  as  they  appear  are  that  the  defend- 
ants, having  for  a  time  resided  in  Winnipeg,  but  not  with  the 
intention  of  making  it  their  home  permanently,  or  even  for 
an  indefinite  period,  left  the  province  of  Manitoba  more  than 
a  month  before  the  action  was  brought,  and  have  not  sinoe 
returned.  A  statement  said  to  have  been  made  on  3rd  Janu- 
ary last  by  a  man  apparently  occupying  the  position  of  oare- 
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taker  of  the  house  where  the  defendants  had  resided,  to  the 
effect  that  the  defendants  would  return  the  then  following 
week,  is  deposed  to.  More  than  3  months  have  elapsed  and 
the^edefendants  have  not  returned,  and  a  suhsequent  visit  of 
the  same  affiant  to  the  house  disclosed  the  fact  that  it  was 
apparently  unoccupied.  On  these  facts  it  does  not  seem  to 
me  possible  to  hold  that  the  defendants  are  *"  ordinarily  resi- 
dent within  Manitoba.^^  To  be  "ordinarily  resident"  in  a 
place  where  a  person  has  not  acquired  a  domicile,  he  must  be 
habitually  physically  present  in  that  place:  Dicey  on  Domi- 
cile, p.  76.  I  see  nothing  in  the  material  to  indicate  the 
slightest  intention  on  the  part  of  the  defendants  to  ever  re- 
turn to  Manitoba.  I  cannot,  therefore,  hold  thar  they  come 
within  sub-rule  (c). 

The  principle  is  well  established  that  if  a  statement  of 
daim  cannot  be  served  personally  at  the  time  it  is  issued,  it 
cannot  be  served  substitutionally :  Field  v.  Bennett,  3  Times 
L.  R;  Fry  v.  Moore,  23  Q.  B.  D.  395;  Welding  v.  Bean, 
[1891]  1  Q.  B.  100. 

In  this  case  the  statement  of  claim  could  not  be  served 
personally  at  the  time  it  was  issued,  or  when  the  order  moved 
against  was  made,  because  the  defendants  were  then  out  of 
the  jurisdiction  of  this  Court,  and  the  cause  of  action  is  not 
one  of  those  mentioned  in  Rule  201. 

Rule  183  does  not  help  the  plaintiff.  It  gives  wide  power 
to  order  substituted  service,  but  does  not  go  the  length  of 
enabling  substituted  service  to  be  made  in  a  case  where  the 
service,  as  a  matter  of  law,  could  not  be  made  personally. 

The  plaintiff  is  not  without  remedy.  By  amending  his 
statement  of  claim  so  as  to  bring  it  within  the  Rule  permit- 
ting personal  service  out  of  the  jurisdiction  he  would  become 
entitled  to  an  order  for  substitutional  service  under  Rule  183 : 
Western  v.  Buckledge,  [1905]  2  Ch.  472. 

As  the  matter  stands,  there  is  no  alternative  but  to  set 
aside  the  order  for  substituted  service  and  the  service  made 
thereunder,  with  costs  to  the  defendants  in  any  event. 
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BBinSH  COLOMBIA. 

Mabtin,  J.  Febbuary  18T/1908. 

TBIAL. 

! 

FOLLIS  V.  SCHAAKE  MACHINE  WORKS  LIMITED. 

Master  and  Servant  —  Injury  to  and  Death  of  Servant  — 
Failure  of  Action  at  Common  Law  and  under  Employ eri 
Liability  Act — Successful  Claim  under  Workmen's  Cotn^ 
pensation  Act — Costs — Provisions  of  sec,  2,  sub-sec  i— * 
Deduction  of  Costs  Incurred  by  Action  being  Brought 
instead  of  Proceeding  under  Act — Method  of  Application 
—Set-off—'  Oood  Causer 

Action  for  compensation  or  damages  for  the  death  of  a 
workman  in  the  employment  of  defendants^  caused,  as  allegedl, 
by  the  negligence  of  defendants. 

6.  E.  Martin^  for  plaintiff. 

J.  Martin,  K.C.,  and  W.  G.  E.  McQuarrie,  for  defendants. 

Mabtin^  J.: — On  the  evidence  I  am  satisfied  that  the 
deceased's  parents,  who  live  in  Ireland,  were,  at  the  time  of 
his  death,  wholly  dependent  upon  his  earnings,  and,  therefore, 
since  those  earnings  exceeded  $500  per  annum  '^  during  the 
3  years  next  preceding  the  injury,**  the  amount  of  compensa- 
tion is  fixed  by  the  Workmen's  Compensation  Act,  1908,  first 
schedule,  see.  1,  sub-sec.  1  (a),  at  $1,500:  Be  Varesick  and 
British  Columbia  Copper  Co.,  12  B.  C.  B.  286,  5  W.  L.  R  56. 

Then  as  to  the  costs.  The  action  failed  at  common  law 
and  under  the  Employers  Liability  Act,  and  therefore  was 
dismissed.  But  sec.  2,  sub-sec.  4,  of  the  Workmen's  Com- 
pensation Act,  supra,  provides:  "If,  within  the  time  herein- 
after in  this  Act  limited  for  taking  proceedings,  an  action  is 
brought  to  recover  damages  independently  of  this  Act  for 
injury  caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer  is  not 
liable  in  such  action,  but  that  he  would  have  been  liable  to 
pay  compensation  under  the  provisions  of  this  Act,  the  action 
shall  be  dismissed ;  but  the  Court  in  which  the  action  is  tried 
shall,  if  the  plaintiff  shall  so  choose,  proceed  to  assess  such 


FOLUBjD,SCBAjLKEMACaiNE  WORKS  LIMITED,       15 

compenfsatioDy  and  shall  be  at  liberty  to  deduct  from  such  com- 
yenflation  all  the  coats  which^  in  its  judgment^  have  been 
caused  if  the  plaintifE  bringing  this  action,  instead  of  pro- 
ceeding under  this  Act.  In  any  proceeding  under  this  sub- 
section, when  the  Court  assesses  the  compensation,  it  shall 
give  a  certificate  of  the  compensation  it  has  awarded  and  the 
directions  it  has  given  as  to  the  deduction  for  costs,  and  such 
certificate  shall  have  the  force  and  effect  of  an  award  under 
this  Act/' 

Under  that  section  I  proceeded,  at  the  plaintiff's  request, 
to  assess  compensation  as  above,  at  $1,500,  but  from  this  sum 
I  am  at  liberty  to  deduct  all  the  costs  which,  in  my  judgment, 
have  been  caused  by  the  plaintiff  bringing  this  action  instead 
of  proceeding  under  said  Act.  That  sum  is  the  difference  be- 
tween the  said  two  courses  of  procedure,  and  can  only  be  as- 
certained by  the  taxing  officer  in  the  usual  way  as  hereinafter 
mentioned.  To  escape  this  result  the  plaintiff's  solicitor 
submits  that  he  was  compelled  to  bring  the  action,  for  the 
alleged  reason  that  otherwise  he  would  not  have  been  able  to 
obtain  the  evidence  of  the  parents,  because  the  Eules  of  1904, 
under  the  Act,  make  no  provision  for  issuing  a  commission 
to  take  evidence  abroad,  and  asks  me,  in  my  discretion,  to 
grant  him  certain  costs  under  sec.  6  of  the  second  schedule, 
which  provides  that  ^^  the  costs  of  and  incident  to  the  arbitra- 
tion and  proceedings  connected  therewith  shall  be  in  the  dls- 
<*reti0a  of  the  arbitrator,"  etc.  .  .  .  But,  first,  in  my 
opinion,  that  section  has  no  application  to  the  special  case  of 
particular  powers  being  conferred  upon  a  Judge  of  this  Court 
sitting  in  the  ordinary  way  in  the  trial  of  an  action,  and  who 
was  and  is  not  an  arbitrator.  See  Cattermole  v.  Atlantic 
Transport  Co.,  [1902]  1  K.  B.  204,  which  decides  that  the 
assessment  of  the  compensation  is  a  proceeding  in  the  action. 
And,  second,  I  am  imable  to  take  the  view  that  the  arbitrator 
has  not  got  the  power  to  direct  evidence  to  be  taken  by  com- 
mission. Section  3  of  the  second  schedule  and  Rules  2,  34, 
and  81  point  to  the  opposite  conclusion. 

The  working  out  of  the  section  has  been  considered  in  the 
Cattermole  case,  supra,  and  the  practical  way  to  ascertain 
the  said  difference  in  costs  is  that,  since  the  costs  of  the  abor- 
tive action  must  follow  the  event  under  Supreme  Court  Rule 
976,  unless  for  "good  cause"  to  the  contrary  (and  there  is 
none  such  in  this  case),  the  successful  defendant  is  entitled 
to  have  them  taxed  in  the  ordinary  way,  as  pointed  out  in 
Beven  on  Employers  Liability  and  Workmen's  Compensation 
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(1899),  p.  241.  Then  the  plaintiff  is  entitled  to  such  coeta 
as  would  have  been  occasioned  by  proceedings  brought  in  the 
ordinary  way  under  the  Workmen's  Compensation  Act,  which 
will  be  set  off  against  or  deducted  from  those  of  the  defend- 
ants^ and  the  balance,  which  presumably  ^n  this  case  will  be 
in  favour  of  the  defendants,  will,  after  the  Registrar  has  re- 
ported to  me  the  result  of  said  proceedings  (which  are  hereby 
referred  to  him  for  that  purpose)  be  deducted  from  the  plain- 
tiff's compensation,  and  the  necessary  certificate  given. 

I  note  that,  apart  from  the  "good  cause*'  above  men- 
tioned, the  words  "  shall  be  at  liberty  to  deduct ''  give  a  dis- 
cretion to  the  Judge,  in  a  proper  case,  to  refuse  to  make  the 
deduction.  And  it  is  pointed  out  by  Beven,  and  by  Minton- 
Senhouse,  in  Accidents  to  Workmen  (1902),  p.  134,  that 
where  the  compensation  is  payable  in  instalments  the  deduc- 
tion must  be  made  corrospondngly.  See  also,  generally,  on. 
the  section  in  question,  Dawbam  on  Employers'  Liability 
(1907)',  pp.  116,  215.  280,  326,  and  463,  form  44. 

It  is  further  to  be  observed  that  in  England  the  Work- 
men's Compensation  Act,  1906,  sec.  1,  sub-sec.  (4),  has 
changed  the  wording  to  "  all  or  part  of  the  costs,"  etc. 


BBITISH  COLTTHBIA. 
Lampman.  Co.  C..I.  February  12th,  1908. 

COUNTY  COURT  OF  VICTORIA. 

HUTCHISON  BROTHERS  &  CO.  LIMITED  v.  PERKINS. 

Contract — Sale  of  Engine — Price  of  Work  Done  in  Connect-  j 

ing  with  Machine — Whether  Included  in  Contract  Price —  | 

Evidence — Estoppel — Costs. 

Action  to  recover  the  balance  of  the  price  of  an  engine 
sold  by  plaintiffs  to  defendants,  and  the  price  of  work  and 
material  done  and  supplied  in  connecting  the  engine  with  a 
well-digging  njachine. 

Langley,  for  plaintiffs. 

Aikman,  for  defendants. 
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Lampman,  Co.C.J.: — The  defendant  Perkins,  who  by 
trade  is  a  gunsmith,  but  who  is  now  engaged  in  farming, 
and  the  defendant  North,  who  is  an  advertising  agent, 
formed  a  partnership  for  the  purpose  of  carrying  on  a  well- 
digging  business.  They  had  ordered  tlie  drilling  machine, 
and  were  desirous  of  getting  an  engine  to  run  the  drilling 
machine,  and  Perkins  made  inquiries  in  Taconia  and  saw 
an  engine  that  he  thought  would  suit,  and  he  then  came 
back  to  Victoria,  and  he  and  North  went  to  the  plaintiffs 
and  saw  D.  C.  Hutchison  of  the  plaintiff  company;  they  ex- 
plained to  Hutchison  the  kind  of  engine  they  wanted, 
and  he  shewed  them  a  cut  of  one  in  a  catalogue  quoted 
at  $125  without  accessories;  they  told  him  the  purpose 
for  which  they  wanted  it,  and  that  they  did  not  want  to  go 
over  $250,  as  that  sum  was  about  the  limit  of  their  money, 
or  words  to  that  effect.  There  is  no  dispute  about  the  fact 
that  they  all  talked  about  an  engine  all  complete  as  being 
the  subject  of  their  bargaining,  but  the  defendants  go  fur- 
ther and  say  that  they  said  they  wanted  an  engine  all  com- 
plete and  connected  with  or  put  on  to  their  well-digging 
machine.  The  price  agreed  on  was  $250,  and,  after  the 
engine  came,  the  defendants  took  the  well-digging  machine, 
which  is  a  pretty  formidable  looking  affair,  on  a  four-wlieeled 
truck,  to  the  plaintiffs'  shop  to  have  the  necessary  connec- 
tions made,  so  that  when  the  engine  was  started  up  it  would 
run  the  well-digger.  The  plaintiffs  did  the  connecting,  and 
seek  to  charge  for  the  work  $130,  and  it  is  about  this 
charge  that  the  dispute  arises;  the  plaintiffs  say  they  did 
not  include  for  the  connecting  in  the  price  of  $250  quoted, 
and  the  defendants  say  they  did. 

As  a  general  proposition,  a  charge  of  $130  for  connect- 
ing the  $250  engine  does  seem  out  of  proportion,  but  of 
course  each  case  must  depend  on  its  own  circumstances.  I 
think  the  plaintiffs  are  honest  in  saying  they  never  expected 
that  to  make  the  connections  was  a  part  of  their  contract, 
and  I  also  think  the  defendants  are  equally  honest  in  saying 
they  never  expected  to  have  to  pay  anytliing  extra  for  the 
connection. 

A  great  deal  of  contention  took  place  as  to  what  were 
the  exact  words  of  description  of  the  engine,  the  plaintiffs 
relying  on  the  description  of  an  engine  all  complete 
as  being  one  that  did  not  contemplate  any  connections. 
If    no    other    words    of    description    had    been    used,    I 

▼OL.  THI.  W.L.B.  wo.  1—2 
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agree  with  the  plaintiffs,  but  I  think  that  the  defend- 
ants did  a^k  for  something  more  than  the  engine  with 
its  aceessories;  they  told  Hutchison  what  they  wanted  the 
engine  for,  and  also  told  him  the  amount  of  money  they  had, 
and  I  think  he  should  have  understood  from  them  that  they 
expected  the  engine  to  be  connected  with  the  well-digger 
without  extra  charge.  As  being  inconsistent  with  the  de- 
fendants' contention,  it  is  urged  against  them  that  after 
action  they  agreed  to  settle,  that  they  have  no  objection  to 
paying  a  fair  charge  for  the  woodwork  necessary  to  the 
connecting,  and  that,  while  connections  were  being  made, 
Perkins  said  he  did  not  see  why  they  were  putting  in  brass 
pipes,  as  they  were  so  expensive. 

As  to  the  willingness  to  settle.  There  is  no  dispute  that 
the  defendants  always  objected  to  the  charge  for  making  the 
connections,  but  of  course  after  the  action  was  commenced 
they  had  to  fight  it  or  settle  it.  North  was  not  in  favour  of 
settling,  but  Perkins  was,  because,  as  he  says,  his  heart  was 
weak  and  he  dreaded  going  to  Court:  he  says  he  used  to  suf- 
fer from  fits,  and  he  was  afraid  of  a  recurrence  of  them 
if  he  was  worried  with  a  law-suit,  ajid  the  ordeal  of  the  wit- 
ness box;  so  out  of  deference  to  his  desires  North  went 
with  him  and  made  some  offers  of  settlement. 

As  to  the  woodwork.  I  don't  think  the  defendants  were 
legally  bound  to  pay  for  this :  it  is  a  part  of  the  connection, 
but,  after  seeing  it,  I  am  not  at  all  surprised  that  the  de- 
fendants always  expected  to  have  to  pay  for  it,  as  they  may 
have  very  well  tliought  that  it  was  something  the  plaintiffs 
never  contemplated  having  to  do. 

As  to  the  pipes.  Mr.  Langley  endeavoured  to  construe 
Perkins's  remark  as  being  a  complaint  against  the  course 
of  the  plaintiffs  in  supplying  such  expensive  pipes,  as  they 
(the  defendants)  would  have  to  pay  for  them.  Perkins 
did  not  say  so,  and  I  cannot  draw  any  such  inference  from 
what  he  did  say.  He  was  watching  the  work  being  done, 
and,  when  he  saw  brass  piping  being  put  in,  he  simply  re- 
marked that  he  did  not  see  why  thoy  were  putting  in  such 
xpensive  ones.  If  the  engine  had  been  a  gold  one  he  would 
probably  have  made  a  similar  remark,  but  could  any  one 
suppose  that  he  was  complaining? 

The  plaintiffs  depend  on  special  instrructions  from  de- 
fendants to  do  the  connecting,  but  I  do  not  find  that  any 
were  given,  and,  as  the  defendants  thought  the  work  was 
part  of  the  contract,  they  will  not  have  to  pay  for  it,  al- 
though they  stood  by  and  saw  it  being  done. 
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The  defendants  paid  into  Court  $100,  being  balance  due 
on  the  price  of  $250,  $16  to  cover  cost  of  engine  seating  or 
woodwork,  $1.76  for  gasoline,  making  a  total  of  $117.75, 
with  $9.25  costs  of  plaint,  etc.,  and  in  doing  so  I  think 
they  paid  all  the  plaintiffs  were  entitled  to. 

As  to  the  costs  of  judgment  which  was  set  aside.  After 
service  of  the  summons  both  defendants  saw  Hutchison  re 
settlement,  and  amongst  the  terms  agreed  on  was  one  that 
the  engine  should  be  returned  to  plaintiffs.  Hutchison  says 
it  was  to  be  returned  within  a  week,  but  both  Perkins  and 
North  say  no  definite  time  was  agreed  on;  North  gave 
Hutchison  a  note  which  Hutchison  says  he  tore  up  in  pre- 
sence of  North  and  Perkins,  but  this  both  North  and  Per- 
kins deny.  North  says  he  saw  Hutchison  at  intervals  and 
told  him  they  would  bring  the  engine  in  soon  and  leave 
it  at  E. .  G.  Prior  &  Co.^s  warehouse,  but  this  was  not  "done 
until  after  judgment  was  signed.  I  can  see  no  reason  for 
defendants'  delay  in  bringing  the  engine  in,  other  than  that 
they  did  not  think  it  was  necessary  to  bring  it  in  at  once, 
and  I  think,  if  the  week's  time  had  been  agreed  on,  it  would 
have  been  returned  within  the  week.  Until  I  saw  the  engine 
and  machine  I  must  confess  I  could  not  understand  why  the 
engine  was  not  returned  to  the  plaintiffs,  although  North 
insisted  that  the  arrangement  was  to  leave  it  at  E.  6.  Prior 
&  Co.'s  warehouse.  The  engine  is  seated  on  woodwork  on 
the  well-digger,  and  is  a  very  small  part  of  the  whole  thing, 
and,  besides,  it  is  fastened  to  the  digger,  and  the  defend- 
ants have  removed  from  my  mind  the  impression  I  first 
had  that  it  was  unreasonable  and  unbusinesslike  to  leave 
the  engine  at  any  place  other  than  the  plaintiffs'. 


BBIUSE  COLUXBIA. 

February  25th,  1908.. 
full  court. 

Re  NAKANE. 
Ee  OKASAKE. 

Constitutional  Law  —  British  Colnmhia  Immigration  Act, 
1908 — Ultra  Vires — Immigration  Legislation — Field  Oc- 
cupied by  Dominion  Parliament — Treaty  toith  Japan. 

Appeal  by  the  Attorney-General  for  British  Columbia 
from  orders  of  Hunter,  C.J.,  on  the  return  of  writs  of 
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habeas  corpus,  directing  the  discharge  of  two  Japanese  who 
were  detained  under  a  warrant  of  commitment  given  under 
the  provisions  of  the  British  Columbia  Immigration  Act, 
1908. 

The  appeal  was  heard  by  Irving,  Morrison,  and  Cle- 
ment, J  J. 

R.  Cassidy,  K.C.,  for  the  Attorney-General. 

D.  6.  Macdonell  and  E.  W.  Jones,  for  the  respondents. 

Irving,  J.: — The  Chief  Justice  came  to  the  conclusion 
that  the  Immigration  Act,  1908,  was  not  applicable  to  the 
subjects  of  the  Emperor  of  Japan. 

The  Act  is  founded  on  powers  conferred  by  sec.  95  of 
the  B.  N.  A.  Act,  upon  the  provincial  legislature.  By  that 
section  it  is  declared  as  follows :  "  In  each  province  the  legis- 
lature may  make  laws  in  relation  to  agriculture  in  the 
province,  and  to  immigration  into  the  province;  and  it  is 
hereby  declared  that  the  Parliament  of  Canada  may  from 
time  to  time  make  laws  in  relation  to  agriculture  in  all  or 
any  of  the  provinces,  and  to  immigration  into  all  or  any  of 
the  provinces;  and  any  law  of  the  legislature  of  a  pro- 
vince relative  to  agriculture  or  to  mimigration  shall  have 
effect  in  and  for  the  province  as  long  and  as  far  only  as  it 
is  not  repugnant  to  any  Act  of  the  Parliament  of  Canada." 

It  is  to  be  observed  that  under  sec.  95  the  legislation  of 
the  province  shall  have  effect  in  a  province  "  so  long  and 
as  far  only  as  it  is  not  repugnant  to  any  Act  of  the  Par- 
liament of  Canada.'^ 

By  a  statute,  assented  to  on  30th  January,  1907,  intituled 
"  An  Act  respecting  a  certain  Treaty  between  Canada  and 
Japan,'^  it  is  recited  that  a  convention  was  signed  between 
the  United  Kingdom  and  Japan  concerning  commercial  re- 
lations between  Canada  and  Japan,  and  subsequently  rati- 
fications of  the  said  convention  were  exchanged.  It  then 
declared  that  the  convention,  which  is  set  forth  in  the 
schedule  to  the  Act,  was  thereby  sanctioned. 

By  article  (1)  of  the  treaty  referred  to  in  the  convention, 
it  is  provided  that  "the  subjects  of  each  of  the  two  high 
contracting  parties  shall  have  full  liberty  to  enter,  travel, 
or  reside  in  any  part  of  the  dominions  and  possessions  of  the 
other  contracting  party.''  On  behalf  of  the  province  it  is 
said  that  this  Act,  to  which  I  have  referred,  is  not  an  Act 
or  a  statute  at  all,  and  that  the  Dominion  government,  even 
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if  they  had  power  to  sanction  or  give  eflfect  to  this  treaty, 
have  not  done  so.  With  regard  to  their  power  to  give  effect 
to  the  treaty,  the  answer  is  to  be  found  in  the  13iind  sec- 
tion of  the  B.  X.  A.  Act  as  follows:  "  132.  The  Parliament 
and  government  of  Canada  shall  have  all  powers  necessary  or 
proper  for  performing  the  obligations  of  Canada  or  of  any 
province  thereof,  as  part  of  the  British  Empire,  towards 
foreign  countries,  arising  under  treaties  between  the  Empire 
and  such  foreign  countries.^' 

Then  the  question  remains,  has  the  Imperial  government 
in  the  Act  given  eflfect  to  the  treaty?  The  language  is: 
"The  convention,  etc.,  set  forth  in  the  schedule  is  hereby 
sanctioned."  That  seems  to  be  a  very  apt  and  proper  way 
of  giving  effect  in  Canada  to  all  the  terms  of  the  treaty. 
Without  an  Act  giving  effect  to  the  treaty,  there  would  be 
no  binding  law  governing  the  officials  of  this  country.  The 
word  "  sanction,^'  which  is  derived  from  the  Latin  "  sanctus," 
"sacred,^'  signifies  to  ratify  a  decree  or  ordinance — ^in  an 
extended  sense  to  make  anything  binding.  In  itself,  it  con- 
veys the  idea  of  authority  by  the  person  sanctioning.  It  is 
the  lending  of  a  name,  an  authority,  or  an  influence  in  order 
to  strengthen  and  confirm  a  thing.  It  may  not  be  out  of 
place  to  give  the  following  quotation  where  it  is  used  by 
Addison:  "Men  of  the  greatest  sense  are  always  diffident 
of  their  private  judgment  until  it  receives  a  sanction  from 
the  public/* 

That  Act,  I  think,  is  a  complete  answer  to  the  present 
appeal.  It  is  not  possible  that  there  can  be  two  legislative 
bodies  having  equal  jurisdiction  in  this  matter,  and  where 
the  Dominion  Parliament  has  entered  the  field  of  legislation, 
they  occupy  it  to  the  exclusion  of  provincial  legislation. 

I  would  dismiss  the  appeal. 

Morrison,  J.: — The  only  point  seriously  argued  before 
us  is  whether  6  &  7  Edw.  Vli.  ch.  50,  intituled  ''  An  Act  re- 
specting a  certain  Treaty  between  Canada  and  Japan,"  which 
purports  to  sanction  the  convention  between  the  riiitiMl 
Kingdom  and  Japan  respecting  commercial  relations  l>e- 
tween  Canada  and  Japan,  has  given  its  provisions  the  force 
and  effect  of  a  law  of  Canada. 

Mr.  Cassidy  seems  to  me  to  have  taken  much  higher 
ground  than  the  nature  and  circumstances  of  this  case 
justify.  If  the  convention  in  question  were  a  high  treaty, 
dealing  with  the  more  grave  and  important  political  and 
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diplomatic  questions  which  sometimes  concern  nations,  his 
forceful  and  ingenious  argument  would  be  quite  appropriate. 

The  Anglo-Japanese  convention,  however,  is  a  conven- 
tion treaty  dealing  with  a  subordinate  question,  wherein 
the  high  contracting  parties  are  bound  to  observe  the  stipu- 
lations contained  in  the  treaty,  and,  as  those  stipulations 
are  respecting  Canada's  commercial  relations  with  Japan, 
the  obligation  is  imposed  upon  Canada  to  take  legislative 
action,  which  obligation  was  discharged  by  the  enactment 
above  referred  to,  without  which  sanction  the  Courts  of  this 
country  could  not  enforce  the  provisions  of  the  treaty. 

The  provisions  of  the  treaty  affect  the  whole  of  Canada, 
as  well  as  the  whole  of  Japan,  and  both  parties  thereto 
contemplated  uniformity  in  their  enforcement. 

Therefore,  the  provisions  of  this  treaty,  thus  sanctioned 
by  Canada,  being  in  harmony  with  the  existing  federal  en- 
actments respecting  immigration,  must  be  taken  as  a  law  of 
Canada  touching  immigration.  That  being  so,  is  the  British 
Columbia  enactment,  known  as  ^*  The  British  Columbia  Im- 
migration Act,  1908,"  repugnant  to  it?  In  my  opinion,  it 
is,  in  every  sense  of  the  term.  Although  the  subject  of  im- 
migration, in  some  respects  and  for  some  purposes,  falls 
within  the  jurisdiction  of  the  provincial  legislature,  yet 
where  there  is  already  an  enactment  on  the  subject  by  the 
federal  Parliament,  it  must  be  shewn  that  the  provincial 
legislation  is  in  furtherance  or  aid  of  the  federal  legisla- 
tion. And  in  doing  so,  regard  must  be  had  to  the  character, 
nature,  and  scope  of  the  federal  enactment. 

The  exercise  of  the  power  given  the  federal  Parliament 
by  sees.  132  and  95  of  the  B.  N.  A.  Act  completely  destroys 
any  effect  the  provincial  Act  was  intended  to  have,  as  far 
as  the  subjects  of  Japau  are  concerned. 

I  entirely  agree  with  the  learned  Chief  Justice  upon  this 
point,  the  only  one  adjudicated  upon  by  him,  and  upon  which 
this  appeal  arises. 

Clement,  J.. — I  agree  entirely  with  the  learned  Chief 
Justice  and  ray  brothers  Irving  and  Morrison  on  the  one 
real  point  of  these  appeals.  To  my  mind,  the  case  for 
the  appellant  Attorney-General  is  hopeless;  so  hopeless  that 
I  feel  constrained  to  express  my  regret  that  it  should  ever 
have  been  thought  proper  to  attempt  to  enforce  the  British 
Columbia  Immigration  Act,  1908,  as  against  these  respond- 
ents. 
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We  live  under  a  federal  system  of  government.  With 
regard  to  certain  matters  the  Canadian  people  speak  as  a 
unit,  while  as  to  other  matters  we  speak  separately,  and, 
if  we  choose,  diversely,  by  provinces.  The  system  was 
brought  to  birth  only  after  long  travail.  The  minds  of  our 
best  men  were  long  occupied  in  fixing  upon  the  proper  line 
of  division  between  matters  of  general  oi:  Canadian  concern 
and  matters  of  more  immediately  local  or  provincial  concern, 
and  the  result  of  their  labours,  as  embodied  in  the  British 
North  America  Act,  should  be  loyally  recognized  and  re- 
spected. No  doubt,  honest  differences  of  opinion  may  exist 
in  many  cases  as  to  where  the  line  is  drawn  by  that  Act,  or 
as  to  the  question  on  which  side  of  the  line  a  particular 
matter  should  properly  fall.  But  to  suggest  doubt  where 
no  real  doubt  exists,  and  particularly  as  to  matters  apt  to 
inflame,  is  not,  in  my  judgment,  to  be  commended.  Such  a 
matter  we  have  here.  This  matter  of  Japanese  immigration 
has  been  dealt  with  properly,  that  is  to  say,  constitutionally, 
by  the  Parliament  of  Canada;  and  I  must  say  that,  to  my 
mind,  it  smacks  strongly  of  disloyalty  to  our  settled  form  of 
government  when  the  authorities  of  one  province  undertake 
to  override  and  render  abortive  the  will  of  the  people  of 
Canada — et  quorum  pars  magna  sumus— constitutionally  ex- 
pressed in  an  Act  of  the  Parliament  of  Canada;  and  when 
they  even  make  bold  to  forbid  the  honourable  observance  of 
our  solemn  engagements  with  a  foreign  power. 

I  should  perhaps  add  that  I  express  no  opinion  as  to  the 
effect,  each  upon  the  other,  of  the  Japanese  Treaty  Act  and 
the  Dominion  Immigration  Act. 

I  would  dismiss  the  appeal  with  costs. 


BBinSE  C0L1TMBIA. 

February  25th,  1908. 

rULL  COURT. 

SCOTT  V.  MILNE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Pay- 
ment of  Purchase  Money  by  Instalments — Default — Time 
of  Essence — Rescission  —  Waiver — Equity  —  Attornment 
Clause — Notice  of  Rescission — Agent  of  Purchaser — Re- 
turn of  Money  Paid. 

Appeal  by  plaintiff  from  the  judgment  at  the  trial  dis- 
missing the  action,  which  was  brought  by  purchaser  against 
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vendor  for  specific  performance  of  an  agreement  for  sale 
of  land. 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J., 
Morrison,  J. 

L.  G.  McPhillips,  K.C.,  for  plaintiff. 
Bird,  for  defendant. 

Hunter,  C.J.: — Action  for  specific  performance  of  an 
agreement  for  sale  of  land  by  the  purchaser  against  the 
vendor.  The  price  was  $650,  $100  down,  and  the  balance 
in  $50  instalments,  payable  at  the  office  of  Dow,  Fraser, 
&  Co.,  Vancouver,  quarterly,  on  10th  May,  1906,  and  there- 
after until  paid,  with  interest  at  7  per  cent.;  arrears  of 
overdue  principal  and  interest  to  bear  said  rate  of  interest 
after  as  well  as  before  maturity.  Other  provisions  were: 
examination  of  title  to  be  at  the  purchaser's  expense;  cer- 
tificate of  title  to  be  conclusive  evidence  of  title;  purchaser 
to  have  possession  until  default;  purchaser  attorns  and  be- 
comes tenant  at  will  at  a  rent  equivalent  to  the  amount  of 
the  instalments  of  purchase  money  and  interest  on  the  due 
dates  until  final .  payment ;  power  to  enter  and  determine 
tenancy  on  default;  covenant  by  purchaser  to  give  up  pos- 
session peaceably  on  default;  covenant  by  purchaser  to  pay 
up  arrears  on  demand ;  covenant  by  vendor  not  to  determine 
tenancy  so  long  as  payments  are  punctual.  The  concluding 
clauses  are  as  follows: — 

"  It  is  further  agreed  that  any  notice  which  may  be  given 
by  the  vendor  to  the  purchaser  under  or  in  respect  to  these 
presents,  may  be  given  by  handing  same  to  the  purchaser 
or  by  posting  the  same  by  prepaid  post  registered  letter 
addressed  to  Mr.  Israel  Scott,  Vancouver,  B.C.,  and  such 
notice  shall  be  deemed  to  have  been  given  on  the  day  on 
which  it  is  posted. 

"  And  it  is  expressly  agreed  by  and  between  the  parties 
hereto  that  this  agreement  shall  not  be  registered  or  recorded 
as  a  charge  or  otherwise  against  the  said  premises." 

The  payments  were  made  up  to  and  including  that  due 
on  10th  August,  1J)06.  The  next  (November)  payment  fell 
into  arrear,  and  on  28th  December  Mrs.  Milne,  by  her  hus- 
band, requested  payment  of  the  amount,  in  a  letter  addres- 
sed to  the  plaintiff,  Israel  Scott,  at  Vancouver.  No  answer 
was  received  from  Scott,  who  at  this  time  was  almost  ubi- 
quitous, having  shifted  from  Elgin  to  Brandon  and  then  to 
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Winnipeg.  On  2nd  February  Mrs.  Milne,  who  had  moved 
to  Victoria,  telegraphed  Dow,  Fraser,  &  Co.,  who  had  pre- 
pared the  agreement,  and  who  were  acting  at  this  time  as 
agents  for  Scott,  asking  for  a  cheque  if  the  money  had  been 
paid;  and,  the  money  not  coming  to  hand,  Mrs.  Milne  noti- 
fied Dow,  Fraser,  &  Co.,  by  letter  dated  4th  February,  to 
instruct  Scott  that  the  agreement  was  cancelled.  On  21st 
February  the  Grand  View  Land  and  Trust  Co.,  the  alter  ego 
of  Dow,  Fraser,  &  Co.,  by  Dow,  wrote  Mrs.  Milne  saying 
that  they  had  a  power  of  attorney  from  Scott,  and  tender- 
ing her  their  cheque  for  $115.20,  being  the  amount  of  two 
overdue  instalments  and  interest,  which  was  promptly  re- 
fuse<l  and  returned  by  Mrs.  Milne,  on  the  ground  that  the 
agreement  was  at  an  end.  I  gather  from  a  letter  of  26th 
February  from  Dow  to  Scott  that  the  latter  had  been  duly 
apprised  of  the  state  of  his  affairs  from  time  to  time,  and 
the  former  expresses  regret  that  his  letters  had  not  been  an- 
swered sooner,  as  a  great  deal  of  trouble  would  have  been 
saved. 

I  think  the  learned  Judge  was  right  in  concluding  that 
there  is  nothing  in  the  case  to  shew  any  equity  to  relief. 

From  the  admissions  of  Dow  it  appears  that  Scott  knew 
that  IMrs.  Milne  held  the  property  under  an  agreement  for 
sale,  on  which  her  payments  were  periodically  due  about 
10  days  previous  to  Scott's  payments  to  her,  and  this  cir- 
cumstance alone  is  sufficient  to  shew  that  the  essence  clause 
was  no  empty  form,  but  in  accordance  with  the  express  in- 
tention of  the  parties,  and  also  shews  the  reason  for  its 
insertion.  Mr.  McPhillips  argued  that  time  should  not  be 
considered  of  the  essence  because  of  the  provision  for  in- 
terest on  arrears;  but  in  the  cases  he  cited  there  was  no 
specific  stipulation  making  time  of  the  essence,  and  I  adhere 
to  what  I  said  on  this  point  in  Peirson  v.  Canada  Permanent 
Mortgage  Corporation,  11  B.  C.  K.  at  p.  140,  1  AY.  L.  R.  99. 
The  case  resolves  itself,  then,  into  the  simple  one  of  neglect 
to  make  provision  for  the  payments,  with  the  result  that 
the  vendor  exercised  her  undoubted  right  to  rescind  after 
pressing  for  payment  and  waiting  for  nearly  two  months 
after  her  right  to  rescind  arose,  but  without  result. 

Mr.  McPhillips  laid  great  stress  on  the  presence  of  the 
attornment  clause,  and  argued  that,  as  this  created  the  re- 
lation of  landlord  and  tenant,  he  had  the  right  to  call  on  the 
Court  for  relief  against  forfeiture  as  for  the  non-payment  of 
rent.     No  doubt,  the  power  of  the  Court  to  relieve  for  non- 
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payment  of  rent  is  very  extensive,  and  in  many  cases  is  ex 
debito  justitia^,  as  shewn  in  Newbold  v,  Bingham,  72  L.  T. 
852;  but,  in  my  view,  that  clause  merely  provides  an  an- 
cillary private  remedy,  and  is  quite  consistent  with  the  ex- 
press right  of  rescission  provided  by  the  agreement  in  case 
of  default  in  payment.  We  must  look  at  the  circumstances 
surrounding  the  making  of  the  agreement,  which  is  on  a 
common  printed  form,  and  it  is  plain  that  the  rescission 
clause  must  have  attracted  the  particular  attention  of  the 
parties,  as  the  number  of  days'  default,  in  this  case  30,  had 
to  be  agreed  upon  and  filled  into  the  printed  form. 

Mr.  McPhillips  also  argued  that,  as  the .  notice  clause 
provides  that  any  notice  may  be  given  by  handing  the  same 
to  the  purchaser,  or  by  posting  a  letter  addressed  to  Israel 
Scott,  Vancouver,  unless  one  of  such  modes  was  adopted, 
any  notice  to  Scott  was  ineffectual.  This  is  clearly  untenable ; 
the  object  of  the  clause  is  to  protect  the  vendor  and  not  to 
hamper  him;  it  is  enough  if  the  purchaser  has  authentic 
information  by  any  channel  that  the  vendor  has  cancelled 
the  agreement,  and  there  can  be  no  reasonable  doubt  that 
Scott  knew  through  his  agent  that  the  vendor  was  pressing 
for  payment,  and,  so  far  as  I  can  see,  nothing  occurred, 
before  the  refusal  to  accept  the  cheque,  to  raise  any  equity 
in  his  favour. 

I  would  dismiss  the  appeal. 

Morrison,  J. : — The  defendant,  Mrs.  Milne,  in  her  agree- 
ment with  the  plaintiff  stipulated,  by  apt  and  express  words, 
that  time  should  be  of  the  essence  of  the  contract.  From  the 
evidence  before  us,  I  am  of  opinion  that  it  was  essential  to 
Mrs.  Milne  that  the  instalments  should  be  promptly  paid, 
for  she  had  arranged  the  dates  of  payment  to  synchronize 
vHh  dates  of  payments  which  were  accruing  due  from  her 
to  another  party,  to  meet  which  she  relied  upon  the  instal- 
ments from  the  plaintiff. 

Thkt  being  so,  I  think  the  term  as  to  time  being  of  the 
essence  of  the  bargain  went  to  the  root  of  the  contract. 

But  it  is  contended  that  there  was  an  extension  or  waiver 
of  this  stipulated  time. 

How  can  the  plaintiff  take  advantage  of  his  own  delay 
in  making  the  payment  in  question?  He  made  no  request 
for  an  extension.  The  defendant  did  nothing  to  justify  him, 
assuming  he  was  to  get  any  extension.  He  left  the  juris- 
diction without  making  any  provision  for  the  payment  upon 
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the  due  date.  All  Mr.  Milne  did  was  to  exhibit  solicitude  for 
the  payment,  and,  when  satisfied  it  was  not  forthcoming,  pro- 
ceeded to  enforce  her  rights,  which  arose  automatically 
under  the  agreement  upon  plaintiff's  default.  This  delay 
was  entirely  for  the  convenience  and  benefit  of  the  plaintiff. 
The  property  was  acquired  for  speculative  purposes.  This 
was  in  mind  of  both  parties  when  the  contract  was  made. 
Notice  of  the  rescission  was  given  in  the  most  effective 
manner  available  at  the  time,  viz.,  to  Messrs.  Dow,  Fraser, 
&  Co.,  who  were  in  communication  with  the  plaintiff.  There 
does  not  appear  to  be  anything  that  happened  to  create  an 
equity  in  plaintiff's  favour.  The  defendant  did  nothing  to 
lead  the  plaintiff  into  the  belief  that  her  rights  would  not 
be  strictly  enforced.  Further,  there  is  no  evidence  to  shew 
it  would  be  inequitable  to  enforce  them :  Morton  v.  NichoUs, 
12  B-  C.  R.  at  p.  488,  and  cases  there  cited. 

To  hold  that  this  essential  term  of  the  contract  was 
varied,  it  must  be  shewn  that  it  was  so  varied  by  both 
parties  as  explicitly  as  it  was  made.  It  seems  to  me  that, 
if  effect  is  given  to  the  contention  of  plaintiff's  counsel,  we 
should  be  making  a  new  contract  between  the  parties. 

Upon  comparing  the  cases  cited  by  plaintiff's  counsel 
with  the  present  case,  it  will  be  seen  that  the  nature  of  the 
subject  matter  of  the  contracts  there  was  essentially  differ- 
ent. Some  of  them  are  collected  in  Mersey  Steel  and  Iron 
Co.  V.  Naylor,  9  App.  Cas.  334.  Lord  Blackburn  in  that 
case  says :  "  The  rule  of  law,  as  I  always  understood  it,  is 
that  where  there  is  a  contract  in  which  there  are  two  parties, 
each  side  having  to  do  something,  if  you  see  that  the  failure 
to  perform  one  part  of  it  goes  to  the  root  of  the  contract, 
goes  to  the  foundation  of  the  whole,  it  ^s  a  good  defence  to 
say,  ^I  am  not  going  on  to  perform  my  part  of  it  when 
that  which  is  the  root  of  the  whole  and  substantial  con- 
sideration for  my  performance  is  defeated  by  your  miscon- 
duct.''' 

I  think  the  judgment  of  the  trial  Judge  is  right,  par- 
ticularly so  since  no  peculiar  or  in  fact  .  any  hardship 
follows,  inasmuch  as  the  plaintiff  gets  thereby  a  return  of 
bis  deposits  already  made. 

Irving,  J.,  concurred. 
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FULL  COURT. 

BRIDGMAN  v.  HEPBURN. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Employment  of  Agent  to  Find  Purchaser  at  Named 
Figure — Introduction  of  Purchaser — Subsequent  Sale  at 
Lower  Figure, 

Appeal  by  plaintiff  from  the  judgment  at  the  trial  dis- 
missing an  action  for  commission  on  the  sale  of  land. 

The  appeal  was  heard  by  Hunter,  C.J.,  Morrison,  J., 
Clement,  J. 

E.  V.  Bodwell,  K.C.,  for  plaintiff. 

A.  P.  Luxton,  K.C.,  and  Elliott,  K.C.,  for  defendant. 

Hunter,  C.J.; — The  facts  in  this  appeal  are  simple  and, 
for  the  most  part,  not  in  dispute. 

On  23rd  April  last  the  defendant,  being  pressed  by  mort- 
gagees, requested  the  plaintiff  to  procure  a  loan  of  $58,000 
on  4  properties  in  the  city  of  Victoria.  The  plaintiff  intro- 
duced th^  matter  in  his  office  to  Meredith,  a  capitalist,  who 
said  he  did  not  wish  to  lend,  but  would  go  and  look  at 
the  properties.  On  the  way  back  they  met  Hepburn,  to 
whom  Meredith  was  introduced  by  the  plaintiff,  and  they 
discussed  an  offer  by  Meredith  to  lend  the  money  on  certain 
lermri.  which  offer,  after  consideration,  was  declined.  A 
few  days  later,  it  transpiring  that  there  was  some  defect 
in  the  title  to  one  of  the  properties,  tenders  having  been 
advertised  for  by  the  mortgagees,  Hepburn  suggested  to 
Bridgman  that  he  should  try  to  got  Mereditli  to  purchase 
two  of  the  properties,  one  known  as  "the  Lighthouse  Sa- 
loon ''  and  the  other  as  "  the  Prince  of  Wales  Saloon,^' 
hereinafter  referred  to  as  "  the  saloons."  The  price  named 
by  Hepburn  was  $56,000,  and,  according  to  the  plaintiff, 
he  agreed  to  pay  3  per  cent,  commission.  Meredith,  how- 
ever, would  not  give  $56,000,  but  Bridgman  says  he  thinks 
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he  stated  he  would  give  $46,000.  .At  any  rate  the  sale  was 
not  put  through  at  $56,000. 

About  this  time  Meredith,  through  his  banker,  had  got 
into  negotiation  with  Jones,  the  agent  for  the  mortgagees; 
and  these  negotiations  culminated  in  the  purchase  by  him 
of  the  saloons  for  $50,000  from  Hepburn,  who  paid  Jones 
a  commission. 

There  is  no  evidence  to  shew  that  Hepburn  expressly 
agreed  with  Bridgman  to  pay  a  commission  on  any  sale  that 
might  be  effected  with  Meredith.  All  that  appears  is  that 
Bridgman  communicated  a  request  for  a  loan,  and  an  offer 
of  sale  at  $56,000,  in  respect  of  which  Hepburn  agreed  to 
pay  a  commission,  both  of  which  offers  came  to  nothing. 

Mr.  Bodwell,  however,  contended  that  when  Hepburn 
agreed  to  pay  a  3  per  cent,  commission  on  $56,000,  he 
thereby  also  agreed  to  pay  a  commission  on  any  lesser  sum 
at  which  the  sale  went  through,  and  this  aituough  the  final 
negotiation  were  completed  through  the  other  agent,  Jones ; 
and  for  this  proposition  he  cited  the  following  remarks 
credited  to  Lord  Watson  in  Toulmin  v.  Miller,  58  L.  T. 
N.  S.  97:  "When  a  proprietor,  with  the  view  of  selling  his 
estate,  goes  to  an  agent  and  requests  him  to  find  a  pur- 
chaser, naming  at  the  same  time  the  sum  which  he  is  will- 
ing to  accept,  that  will  constitute  a  general  employment; 
and  should  the  estate  be  eventually  sold  to  a  purchaser 
introduced  by  the  agent,  the  latter  will  be  entitled  to  his 
conmiission,  although  the  price  paid  should  be  less  than 
the  sum  named  at  the  time  the  employment  was  given.  The 
mention  of  a  specific  sum  prevents  the  agent  from  selling 
for  a  lower  price  without  the  consent  of  his  employer;  but 
it  is  given  merely  as  the  basis  of  future  negotiations,  leav- 
ing the  actual  price  to  be  settled  in  the  course  of  these 
negotiations.'^ 

This  speech  of  Lord  Watson  is  not  to  be  found  in  the 
report  of  the  case  in  the  Law  Reports;  and  it  is  evident 
from  that  report  that  the  Lords  decided  the  case  on  the 
ground  that  the  Court  of  Appeal  and  Divisional  Court  were 
wrong  in  setting  aside  a  verdict  for  the  defendant,  who 
resisted  an  agent's  claim  for  a  commission.  The  remarks 
of  Lord  Watson  are  therefore  obiter  dicta;  but,  even  if 
they  were  not,  I  do  not  think  that  he  intended  to  lay  it 
down  as  an  unvarying  rule  that  where  an  intending  vendor 
names  a  price  and  agrees  to  pay  a  commission  on  that  price. 
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he  ipso  facto  obligates  himself  to  pay  a  commission  on  a 
lesser  sum.  It  is  in  all  cases  a  question  of  intention,  and  I 
quite  concede  that  there  might  well  be  a  case  in  which 
the  Court  could  see  from  the  circumstances  surrounding 
the  negotiations  that  it  was  the  real  intention  of  the  parties 
that  the  agent  should  receive  a  commission,  whatever  the 
amount  realized  might  be,  and  that  the  price  given  the 
agent  was  only  a  working  basis,  in  other  words,  that  the 
agreement  was  to  pay  in  the  event  of  sale,  and  not  in  the 
event  of  sale  at  a  specified  price. 

But  I  deny  the  right  of  any  Court  to  imply  an  obligation 
to  pay  in  the  event  of  a  sale,  when  the  only  evidence  before 
it  is  that  of  an  obligation  to  pay  in  the  event  of  a  sale  at  a 
named  price,  as  nothing  would  be  better  calculated  to  intro- 
duce doubt  and  insecurity  into  the  law  of  contract.  When 
prima  facie,  as  here,  the  agreement  is  to  pay  a  commission  on 
a  named  figure,  it  is  for  the  agent  to  shew  in  the  clearest 
way  that  the  real  intention  of  the  parties  was  that  he 
should  receive  a  commission  on  any  figure  at  which  the 
sale  goes  through.  Therefore,  in  all  cases,  the  agent  will, 
if  prudent,  before  he  introduces  his  customer,  have  a  clear 
understanding  as  to  whether  he  is  to  get  a  commission  on 
a  named  price  or  on  the  figure  at  which  the  sale  goes 
through. 

The  above  is  sufficient  to  dispose  of  the  appeal,  but, 
assuming  an  agreement  to  pay  on  any  figure  at  which  the 
sale  went  through,  there  is  another  ground  which,  as  at 
present  advised,  I  think  is  also  fatal  to  the  plaintiff's  case, 
although  it  is  not  necessary  to  come  to  a  final  conclusion. 
What  was  the  contract?  Was  it  to  pay  a  commission  for 
the  introduction  of  the  purchaser,  or  was  it  to  pay  a  com- 
mission in  the  event  of  the  sale  going  through  by  reason 
of  the  plaintiff  persuading  the  purchaser  to  buy?  Here, 
again,  I  think  it  is  for  the  plaintiff  to  shew  what  the  con- 
tract was.  but  the  matter  is  left  in  doubt,  as,  according  to 
Bridgman^s  own  testimony,  Hepburn  said :  "  Why  don't  you 
get  your  man  to  purchase  the  other  two  properties?''  While 
1  admit  that  a  jury  might  find  either  way,  I  must  say  that 
if  it  were  left  to  me  to  find  what  the  agreement  was,  I 
should  be  strongly  inclined  to  think  that  the  word  "get" 
implied  that  the  plaintiff  was  to  be  paid  a  commission  only 
in  the  event  of  the  purchaser  being  persuaded  to  buy 
through  the  efforts  of  the  plaintiff;  in  other  words,  that 
he  was  not  merely  to  find   the  man  who  ultimately  pur- 
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chased,  but  that  he  was  also,  in  real  estate  parlance,  to 
work  up  the  sale,  and  this  especially  as  it  is  undeniable 
that  Hepburn  was  at  his  wits'  end  for  money,  and  was  so 
to  the  knowledge  of  the  plaintiff.  If  so,  the  plaintiff  did 
not  earn  the  commission,  as,  if  he  did  not  actually  drop 
the  matter  after  the  refusal  of  the  $56,000  offer,  the  sale 
was  at  any  rate  finally  brought  about  by  Jones. 
I  would  dismiss  the  appeal. 

Clement,  J.: — I  think  this  appeal  should  be  dismissed, 
lean  see  no  good  reason  for  disturbing  the  finding  of  fact 
of  the  trial  Judge  that  the  contract  of  employment  here 
was  in  no  sense  general,  viz.,  to  find  a  purchaser,  but  was 
essentially  particular,  viz.,  to  find  a  purchaser  at  a  named 
fisrure.  The  plaintiff  made  the  attempt  and  failed,  and  so 
cannot  recover. 

In  this  view,  it  is  unnecessary  to  consider  the  question 
how  far  or  in  what  sense  the  actual  purchaser,  Meredith,  was 
procured  by  the  plaintiff.  On  the  evidence,  however,  I 
should  say  that  while  the  plaintiff's  original  introduction  to 
Meredith  of  the  subject  of  the  availability  of  the  property 
in  question  as  a  good  mortgage  investment  may  possibly 
have  been  a  causa  sine  qua  non,  it  was  clearly  not  the  causa 
causans  of  the  sale  which  afterwards  was  brought  about  by 
Jones. 

Morrison,  J.  (dissenting): — The  defendant  was  the 
owner  of  certain  properties  in  Victoria,  over  which  the  Fin- 
layson  estate  held  a  mortgage,  A.  W.  Jones  being  trustee 
and  agent  for  the  estate.  This  property  was  advertised  for 
sale  pursuant  to  the  mortgage,  payments  having  been  long 
overdue,  and  the  defendant,  though  urged,  seemed  unable 
to  meet  them.  Whilst  in  this  predicament,  he  went  to  the 
plaintiff,  Bridgman,  a  real  estate  and  financial  agent,  hoping 
to  secure  a  loan  to  obviate  the  sacrifice  of  his  properties 
under  a  mortgage  sale.  This  proposition  for  a  loan  fell 
through,  and  very  shortly  after  a  sale  was  effected  to  one 
Meredith,  who  had  been  introduced  to  Hepburn,  the  de- 
fendant, by  the  plaintiff.  It  is  in  respect  to  the  commis- 
sion claimed  upon  that  sale  that  the  action  was  brought. 

The  dates  material  to  the  issue,  as  far  as  can  be  gath- 
ered from  the  evidence,  are  as  follows : — 

On  23rd  April,  1907,  the  defendant  instructed  the  plain- 
tiff to  negotiate  a  loan  on  all  his  incumbered  properties  for 
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Jft58,()0G.  Cridgman  theireupon  sought  out  Meredith,  9 
elient  of  his,  to  whom  Hepburn  was  introduced,  and  all  3 
inspected  the  properties.  Then  /Meredith,  with  a  \\qw 
of  making  arrangements  for  financing  the  proposition,  which 
he  was  seriously  considering,  went  to  his  banker,  Macken- 
zie, who  called  up  by  telephone  Messrs.  Pooley,  Luxton,  & 
Pooley,  solicitors  for  the  Finlayson  estate,  and  through 
them  also  communicated  with  Jones,  the  agent  for  the 
estate.  It  may  be  stated  parenthetically  that  Jones  was 
also  carrying  on  the  business  of  a  real  estate  agent.  From 
these  interviews  it  was  made  clear  to  Meredith  by  Jones 
and  the  solicitors  that  the  estate  wanted  the  cash,  and  that 
without  delay.  The  same  evening  Meredith  went  again  to 
his  banker,  Plepburn  accompanying  him,  but  was  not  present 
at  their  interview,  Meredith  now  being  fortified  with  the 
knowledge  th^t  Hepburn  was  forced  in  regard  to  the  dis- 
posal of  his  properties. 

This  all  occurred  on  the  23rd,  according  to  Meredith's 
evidence. 

After  the  lapse  of  a -few  days,  the  matter  of  the  loan  fell 
through.  In  the  meantime,  Meredith  had  met  Jones  about 
the  25th  or  26th  of  April,  being  introduced  by  Mackenzie, 
who  seems  to  have  been  assisting  Meredith  in  getting  as 
advantageous  terms  as  possible  in  his  negotiations  respect- 
ing the  property.  At  no  time  from  Bridgman's  introduc- 
tion does  he  relinquish  the  idea  of  acquiring  an  interest  of 
some  sort  in  those  properties,  as  he  says  himself,  where  he 
could  get  it  cheapest.  Having  ascertained,  through  Mac- 
kenzie, Joneses  connection  with  the  Finlayson  estate,  he  be^ 
gan  dealing  with  him,  Hepburn  being  present  on  occasions. 
And  during  these  negotiations  with  Jones,  Hepburn  went 
to  Bridgman  and  asked  him  to  try  and  get  Meredith  to  buy, 
mentioning  the  price  at  $56,000.  Now  what  took  place  be- 
tween the  plaintiff  and  defendant  is  the  determining  inci- 
dent of  the  case. 

Bridgman's  evidence,  pp.  7  and  8 : — 

"  Q.  Where  did  you  see  him  again,  and  what  was  the 
occasion  of  that  interview,  and  what  took  place? 

"  A.  I  met  Mr.  Hepburn  in  Bastion  street. 

"  Q.  About  how  long  afterwards  would  that  be  ? 

•*  A.  I  cannot  fix  the  date  beyond  that  it  was  after  the 
tenders  had  been  opened.  I  met  him  at  the  corner  of  Lang- 
ley  and  Bastion  streets,  and  had  a  conversation  with  him, 
<ind  he  told  me  that  there  was  a  hitch  in — with  regard  to  the 
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sale  of  the  property  under  the  tenders,  that  there  was  some 
defect  in  lids  title  to  the  Pither  &  Leiser  building,  that 
there  were  some  deeds  missing  relating  to  the  title  to  a 
portion  of  that  property,  a  gore  or  slice  of  the  property, 
to  which  the  title  deeds  could  not  be  found,  and  in  conse- 
quenee  the  tenderer  had  withdrawn  his  tender,  or  the  per- 
son who  was  buying  had  withdrawn. 
"Q.  Then  what  else? 

"  A.  And  he  said  that  he  was  being  pressed  by  the  Fin- 
layson  estate;  and  he  asked  me — he  said,  *Why  don't  you 
get  your  man,  (referring  to  Meredith)  to  purchase  the  other 
two  properties?     .     -     • 

"  Q.  He  asked  you  if  you  could  not  get  your  man  to  buy 
these  two  pieces? 
A.  X  es» 
"  Q.  What  was  mentioned  about  them  ? 
"A.  He  mentioned   the   price,   said   $56,000.     And   we 
discussed  the  question  of  commission.    He  said  *you  must 
not  be  hard  on  the  commission/    I  said  that  I  thought  that 
3  per  cent,  would  be  reasonable,  and  he  agreed  to  3  per 
cent,  commission. 

"  Q.  Agreed  to  a  3  per  cent,  commission  ? 
"A.  Yes. 

"Q.  What  did  you  do  in  consequence  of  that  conver- 
sation? 

"  A.  I  saw  Mr.  Meredith  and  put  the  matter  before  him ; 
and  he  said  he  would  not  give  $56,000  for  the  property,  but 
he  mentioned  a  figure,  I  don't  remember  exactly  whether 
it  was  $46,000  or  $48,000,  I  think  $46,000,  he  said  he  would 
give  for  the  property.  And  he  went  on  to  say  that  at  any 
rate  it  would  be  necessary  for  him  to  see  what  financial  ar- 
rangements could  be  made,  and  that  he  would  go  and  see 
the  trustee  of  the  Finlayson  estate. 

"Q.  (Interrupting).  Who  was  the  trustee  of  the  Fin- 
layson estate? 

"  A.  Mr.  A.  W.  Jones. 

"Q.  He  said  he  would  go  and  see  A.  W.  Jones? 

"A.  Yes.'' 

Hepburn's  version  can  be  gathered  from  pages  62  and 
66: — 

"A.  Mr.  Jones  came  to  me  and  says,  *I  can  get  you 
150,000  for  those  two  properties' — although  I  am  getting 
a  little  ahead;  you  see  the  Grand  Theatre  in  the  meantime 
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was  sold  out  of  that  property,  there  were  4  properties,  and 
the  Grand  Theatre  sold  for  $12,500;  there  was  a  com- 
mission of  $500  on  it,  and  $12,000  was  paid  in  to  the 
account  of  the  Finlaysons,  I  think  it  was  $11,800  was  paid 
in;  in  fact,  I  am  positive  of  it — for  which  I  got  credit  on 
the  mortgage.    That  left  a  balance  of  $46,200. 

"Q.  Go  ahead? 

"  A.  Now  then,  when  the  other  two  pieces  of  property — 
it  had  to  be  sold  for  to  cover  up  the  $46,000;  and  when 
Mr.  Jones  got  me  the  offer  of  $50,000  from  Mr.  Meredith, 
which  I  did  not  know  who  made  the  offer  or  anything  about 
that  part  of  it,  I  never  knew  until  after  Mr.  Jones  had 
got  authority  from  me  to  dispose  of  it;  and  when  Mr. 
Jones  told  me  that  night,  he  says,  ^  my  people  are  going 
away,  and  this  thing  has  got  to  be  fixed  up  to-night/  So  I 
went  straight  from  there  to  Mr.  Bridgman  for  to  see  if  he 
could  not  do  something,  and  on  my  way  dovm  I  ran  across 
this  man  Meredith,  and  I  went  right  straight  from  there 
to  Mr.  Bridgman's  office  and  he  was  not  in;  I  started  to  go 
down  to  Mr.  Pooley  &  Luxton's  office  and  I  met  him  in 
Bastion  square  at  the  corner.  I  says  to  him,  I  says,  ^if 
you  can  sell  this  property  inside  of  two  hours  for  $56,000,' 
I  said,  '  you  can  go  ahead  and  do  it,  and  T  will  allow  you  a 
commission  on  it  of  $1,500.' 

"Mr.  Elliott:    Then  what  took  place? 

"A.  I  went  into — I  went  back  to  Mr.  Bridgman's  office, 
and  he  said  he  couldn't  do  anything.  I  went  from  there 
to  Mr.  Jones,  and  the  two  of  us  went  dovm  to  Luxton  ft 
Fooley's  office,  and  I  gave  him  authority  to  sell  the  prop- 
erty for  the  $50,000.     .     .     . 

"  So  as  I  looked  upon  it  I  was  losing  $20,000  or  $30,000 
by  being  compelled  to  take  it,  but  I  could  not  raise  that 
money,  do  you  see  ?  So  I  goes  to  Mr.  Bridgman's  office  twice 
the  same  day,  the  same  afternoon,  I  went  twice  and  could 
not  find  him  in,  and  finally  I  was  going  down  to  Pooley 
&  Luxton's  to  find  out  if  there  was  a  chance  to  raise  this 
money  in  some  other  way,  do  you  see ;  and  on  my  way  down 
I  met  Mr.  Bridgman,  and  I  said  '  Mr.  Bridgman,  if  you 
think  for  one  moment  that  you  can  go  and  raise  me  $55,000 
or  $56,000  on  that  property'  T  said,  \you  can  have  to  this 
evening  to  do  it  .  .  which  was  only  about  an  hour. 
Now,  I  sayp,  '  this  man  Meredith  ' — I  saw  him  standing  on 
the  C4)rner  of  Government  and  Fort,  right  on  the  corner, 
and  I  told  him,  I  says,  'You  go  over  and  see  whether  he 
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will  not  buy  instead  of  .  .  /  so  he  went  in  and  shortly 
afterwards  Mr.  Bhdgman  told  me,  'I  am  not  able  to  do 
anything  in  such  a  short  time.' 

^'  Q.  So  that  the  man  you  told  him  to  go  and  see  on  that 
occasion  was  Mr.  Meredith? 
"A.  Yes,  sir. 

"  Q.  Now  the  only  difference  between  you  and  Mr.  Bridg- 
man  on  that  point  is,  that  you  fixed  the  date  of  the  time 
that  you  closed  with  Mr.  Jones,  and  he  said  this  authority 
took  place  some  time  before  that? 

^*  A.  Yes,  well,  it  was  the  same  evening. 
'^  Q.  How  do  you  know  it  was  the  same  evening- 
'^  A.  Because  it  was,  I  know  it  was  the  same  evening. 
**  Q.  Hbw  can  you  account  for  the  fact  that  Mr,  Bridg- 
man  was  n^otiating  for  this  with  Meredith,  and  for  several 
thousand  dollars  higher?    Do  you  admit  you  made  the  offer 
to  him? 

*'A.  No,  sir. 

^'Q.  Bridgman  says  you  did? 

^'  A.  Bridgman,  I  don't  think  said  anything  of  the  kind. 
^'  Q.  He  said  it  this  morning,  that  you  gave  him  that 
offer? 

''  A.  I  think  he  will  tell  you  the  same. 
"  Q.  Didn't  you  hear  Mr.  Bridgman  this  morning? 
«A.  No. 

^*  Q.  Mr.  Bridgman  said  you  met  him  on  the  street  and 
told  him  to  go  and  make  an  offer  of  $56,000  to  Meredith, 
and  that  he  did,  and  Ibat  Mcrclith  said  he  would  not  gi.e 
that  much,  and  they  aegotiatci!  for  several  days  about  it, 
and  finally  you  came  into  Mr.  Bridgman's  office  and  said, 
'  How  is  it  that  Meredith  has  thrown  you  over  and  is  doing 
his  business  with  Jones?'  Now,  apparently  you  have  got 
mixed  on  the  dates? 

^^  A.  I  have  not    ot  mixed  on  the  dates  at  all. 
"  Q.  You  have  no  memorandum  of  dates  at  all,  nothing 
to  aid  your  memory  by? 

"A.  We  have  got  the  books  here,  that  shew  what  occur- 
red. 

"  Q.  But  the  books  do  not  help  us  on  this  point.  What 
memorandum  have  you  got  to  convince  you  that  this  offer 
to  Bridgman  was  on  the  day  you  went  to  Pooley  &  Luxton's 
oflSce? 

"A.  It  occurred  on  the  same  day,  and  within  two  houij;, 
the  whole  transaction. 
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"  Q.  That  is  only  a  matter  of  recollection  with  you  ? 

"  A.  That  is  all  true." 

As  to  the  other  parties,  Meredith  disavows  any  inten- 
tion of  having  retained  any  agent.  He  was  endeavouring 
to  get  the  properties  on  the  best  terms  to  himself,  and  with 
that  object  he  dealt  with  Jones  qua  agent  for  the  Finlay- 
son  estate.  He  was  not  dealing  with  him  as  an  independent 
real  estate  agent.  He  frankly  admits  that  Bridgman  was  the 
medium  through  whom  he  was  introduced  to  the  defendant 
and  his  property. 

The  defendant  occupied  a  peculiar  situation  of  depend- 
ence. He  was  in  jeopardy,  and  not  in  a  position  to  make  a 
special  arrangement  or  contract  with  the  plaintiff.  But 
rather  went  to  him,  and  in  effect  said,  "  help  me  with  Mere- 
dith— ^get  him  to  buy  the  remaining  portions.  The  property 
will  be  sold,  and  I  must  at  least  raise  the  amount  due  un- 
der the  mortgage,  but  try  and  get  your  man  to  give  $56,000." 
When  Bridgman  then  saw  Meredith  again,  the  latter  was 
reasonably  certain  he  would  get  the  property  for  less  than 
that  figure,  and  so  he  declined  to  give  it,  but,  again,  the 
inference  is  that,  were  it  not  for  Bridgman^s  efforts  in  seek- 
ing this  maximum  price,  Meredith  would  not  have  raised 
to  $50,000;  that  Hepburn  would  have  declined  to  consider 
Mer.edith's  first  offer  of  $46,000,  and  would,  implead,  take  his 
chance  on  a  forced  sale  under  the  mortgage. 

As  to  what  would  be  the  position  had  the  defendant  kept 
away  from  the  plaintiff  after  the  negotiations  for  a  loan 
fell  through,  I  am  not  now  prepared  to  say,  but  his  arrange- 
ment with  him  for  a  sale  to  Meredith,  it  seems  to  me,  linked 
the  previous  retainer  and  introduction  to  the  second  con- 
tract constituting  a  continuous  retainer  and  one  introduc- 
tion, which  introduction  was  the  efficient  cause  in  con- 
summating a  sale:  Millar  v.  Radford,  19  Times  L.  B.  576. 
It  was  morfe  than  a  dry  introduction — it  was  the  founda- 
tion on  which  the  negotiations  proceeded  and  without  which 
they  would  not  have  proceeded:  Wilkinson  v.  Martin,  8  C. 
&  P.  5.  In  Toulmin  v.  Millar,  58  L.  T.  N.  S.  96,  Lord  Wat- 
son held  "  that  when  a  proprietor  with  a  view  of  selling  his 
estate  goes  to  an  agent  and  requests  him  to  find  a  purchaser, 
naming  at  the  same  time  the  sum  which  he  is  willing  to  ac- 
cept, that  will  constitute  a  general  employment;  and  should 
the  estate  be  eventually  sold  to  a  purchaser  introduced  by 
the  agent,  to  the  latter,  will  be  entitled  to  his  commission. 
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although  the  price  paid  should  be  less  than  the  Bum  named 
at  the  time  the  employment  was  given.'' 

II  the  relation  of  buyer  and  seller  is  brought  about  by 
the  act  of  the  agent,  he  is  entitled  to  his  commission: 
Green  v.  Bartley,  14  C.  B.  685. 

Bridgman,  in  my  opinion,  was  employed  to  bring  about 
privity  of  contract  between  the  plaintiif  and  defendant,  and 
I  think,  having  regard  to  the  circimistances  peculiar  to 
this  case,  he  succeeded  in  doing  so. 
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Qbant,  Co.  C.J.  Mabch  25th,  1908. 

county  coctbt  of  vancouver. 

Re  MALSUFURO. 

Aliens — Naturalization — Procedure  —  Naturalization  Act — 
Amendment  —  Construction  —  Powers  of  County  Court 
Judge — Investigation — Cross-examination  on  Affidavits. 

Applications  by  Saddjiro  Malsufuro,  Yasugiro  Deguchi, 
Yomon  Asano,  Ologiro  Shibota,  Yasoji  Okashi,  Massichi 
Eawakami,  Kamekuki  Lakeuchi,  Kizugahuro  Kitashima, 
Eiznzi  Tsunezumi,  Kunishada  Yoshida,  Yonesuki 
Ishataka,  Jubey  Kodama,  aliens,  for  certificates  of  naturali- 
zation, under  the  Naturalization  Act. 

C.  X.  Haney  and  S.  D.  Scliultz,  for  the  applicants. 

F.  6.  T.  Lucas,  contra. 

Grant^  Co.  C.J. : — Each  of  the  above-named  applicants, 
through  his  solicitor,  in  accordance  with  the  provisions  of 
aec.  17  of  the  Naturalization  Act,  filed  with  the  clerk  of  the 
County  Court  of  Vancouver  a  written  notice  of  intention  to 
present  at  the  March  sitting  of  that  Court  a  certificate  shew- 
ing length  of  residence  in  Canada,  the  taking  of  the  oaths  of 
residence  and  allegiance,  and  of  his  being  of  good  character, 
and  their  names  were  duly  posted  by  the  clerk,  as  required  by 
sub-sec.  2  of  see.  17. 

Before  the  opening  of  the  Court  at  which  the  certificates 
woidd  be  presented,  objections  to  the  naturalization  of  these 
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aliens  were  filed  by  Edward  Alexander  Lucas,  a  British  sub- 
ject, with  the  clerk  of  the  Court,  on  the  following  grounds : — 

1.  That  the  applicants  are  subjects  of  the  Emperor  of 
Japan,  and  are  not  free  to  swear  allegiance  to  any  foreign 
sovereign. 

2.  That  the  applicants  do  not  intend  to  reside  permanently 
in  Canada. 

3.  That  the  applicants  do  not  bear  allegiance  to  His 
Majesty  King  Edward  VII. 

4.  That  the  applicants  have  no  conception  of  the  nature 
of  the  oaths  of  residence  and  allegiance  taken  by  them. 

5.  That  the  said  oaths  of  allegiance  and  residence,  as 
taken  by  the  said  applicants,  are  not  binding  upon  them. 

6.  That  the  applicants  are  making  these  applications  for 
the  purpose  of  entitling  them  to  certain  privileges  granted 
only  to  British  subjects,  and  have  no  intention  of  becoming 
bona  fide  British  subjects,  or  of  serving  His  Majesty  the  King. 

Upon  the  opening  of  the  Court  when  the  certificates  were 
presented  and  the  particulars  thereof  were  openly  announced 
in  Court,  the  objector,  through  Mr.  F.  G.  T.  Lilcas,  his  coun- 
sel, offered  the  same  objections  to  the  naturalization  of  these 
aliens,  and  asked  that  a  day  be  fixed  for  the  cross-examination 
of  the  aliens  upon  their  oaths  of  residence  and  allegiance. 

This  Court,  as  far  as  the  purposes  of  naturalization  were 
concerned,  closed  its  sittings  for  the  month  of  March  on  9th 
March,  when  counsel  for  the  objector  again  urged  his  objec- 
tions to  the  naturalization  of  these  aliens,  and  asked  for  their 
cross-examination  upon  their  affidavits,  and  for  a  liearing  in 
a  summary  way  of  the  matters  of  the  objections,  and  a  day 
|or  the  same  being  set,  counsel  for  the  aliens  and  objector 
were  heard,  and  the  hearing,  in  a  summary  way,  further 
adjourned  for  judgment  upon  the  objection  of  counsel  for  the 
aliens  that  the  Court  has  no  jurisdiction  in  the  matter : 
(a)  that  the  application  is  not  a  proper  one;  (b)  that  the 
objections  filed  are  not  within  the  Act ;  (c)  that,  if  so,  they 
are  not  properly  before  the  Court;  (d)  that  the  objections  as 
stated  are  not  a  proper  subject  for  cross-examination;  (e) 
that  the  objector  is  not  properly  before  the  Court. 

As  to  the  objections  of  counsel  for  the  aliens  to  the  juris- 
diction of  the  Court  and  the  nature  and  scope  of  the  objec- 
tions, the  answer  is  found  in  the  Act  itself.  Section  18,  in 
part,  says:  "  At  any  time  after  the  filing  of  any  notice " — that 
is,  of  intention  to  present  the  certificate  aforesaid —  "  and 
previous  to  the  sittings  of  the  Court,  any  person  objecting  to 
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the  naturalization  of  the  aliens  may  file  in  the  office  of  the 
deark  an  opposition  in  which  he  shall  state  the  grounds  of 
his  objections."  By  sec.  19,  sub-sec.  2 :  "  Where  no  opposi- 
tion has  been  filed  to  th«  naturalization  of  an  applicant,  and 
no  objection  therto  has  been  offered  during  the  sittings, 
the  Court,  on  the  last  day  of  the  sittings,  shall  direct  that  the 
certificate  of  the  applicant  be  filed  of  record  in  the  Court. 
And  by  sec.  22  the  aliens  shall,  after  the  filing  of  such  certifi- 
cate, be  entitled  to  a  certificate  of  naturalization,  duly 
authenticated  by  the  seal  of  the  Court.  By  sub-sec.  3  of  sec. 
19:  ^'If  such  opposition  has  been  filed  or  objection  offered, 
the  Court  shall  hear  and  determine  the  same  in  a  summary 
way,  and  make  such  direction  or  order  in  the  premises  as  the 
jnstice  of  the  case  requires.'' 

From  the  plain  reading  of  the  above  recited  sections, 
when  objections  are  filed  before  the  sitting  of  the  Court  or 
taken  during  the  sitting  of  the  Court,  the  Court  shall  hear 
and  determine  the  same  in  a  summary  manner.  To  hear 
and  determine  the  matter  means  to  decide  it  upon  tlie  merits : 
Ee  Madden,  31  U.  C.  R.  333.  It  is  optional  with  "  any  per- 
son'' whether  or  not  he  will  file  an  opposition  or  take  an 
objection  to  the  naturalization  of  an  alien,  but,  having  taken 
or  filed  his  objection,  the  Court  must  deal  with  the  same  upon 
the  merits  and  make  such  direction  or  order  in  the  premise?* 
as  the  justice  of  the  case  requires. 

On  the  argument  it  was  contended  by  counsel  for  the  ap- 
plicants that  the  objections  were  really  an  appeal  from  the 
justice  of  the  peace  or  notary  public  in  granting  the  certifi- 
cate presented  to  the  Court,  and  that  In  re  C.  C.  Webster,  7 
C.  L.  J.  39,  was  an  authority  that  the  Court  could  not  go  he- 
hind  the  certificate  and  inquire  whether  the  evidence  upon 
which  it  was  granted  was  sufficient ;  that  it  must  be  presumed 
that  the  official  who  granted  it  saw  that  the  provisions  of  the 
Act  has  been  complied  with.  While  In  re  C.  C.  Webster 
seems  to  have  been  followed  as  an  authority  as  to  the  weight 
to  be  attached  to  the  certificates  presented  on  the  part  of  the 
applicant,  counsel  for  the  objector  contends  that  the  amend- 
ments to  the  Naturalization  Act,  as  passed  in  1903,  and  now 
appearing  in  R.  S.  C.  1906  ch.  77,  especially  sees.  17,  18,  and 
19,  have  changed  the  law  as  it  existed  when  the  decision  in  In 
re  C.  C.  Webster  was  rendered,  and  that,  as  the  law  now 
stands,  the  Judge  not  only  has  the  right  but  should  go  behind 
the  certificate  of  the  justice  or  notary  if  necessary  to  get  at 
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the  real  facts  of  the  matter  so  as  to  be  able  to  give  the  order 
the  justice  of  the  case  requires.  By  the  Act  of  1868  under 
which  In  re  C.  C.  Webster  was  decided,  instead  of  the  pro- 
visions now  contained  in  sees.  17,  18  and  19  aforesaid,  it  was 
enacted  as  part  of  sec.  5  thereof :  ^^  And  if  during  such  general 
sittings  the  facts  mentioned  in  such  certificate  are  not  con- 
troverted or  any  other  valid  objection  made  to  the  naturaliza* 
tion  of  such  alien,  such  Court  on  the  last  day  of  such  general 
sitting  shall  direct  that  such  certificate  be  filed  of  record,  and 
thereupon  such  alien  shall  be  thereby  admitted  and  confirmed 
in  all  the  rights  and  privileges  of  British  birth.'' 

The  eflfect  of  the  decision  in  In  re  C.  C.  Webster  was  to 
make  the  Judges  little  more  than  ministerial  oflScers  in  car- 
rying out  the  decrees  of  the  justices  of  the  peace  and  notaries 
as  to  who  should  become  naturalized  British  subjects,  and, 
as  might  have  been  expected,  the  most  glaring  irregularities 
occurred  in  obtaining  the  certificates  of  naturalization.  These 
irregularities  were  brought  to  the  attention  of  the  Dominion 
government  in  1902  in  the  report  of  the  Royal  Commission 
on  Chinese  and  Japanese  Immigration,  where  the  following 
appears  at  p.  357 :  "  It  is  certain  that  many  who  were  natural- 
ized never  resided  in  Canada  for  one  full  year ;  some  of  them 
may  have  resided  here  during  the  fishing  season  only  for  a 
part  of  3  years,  and  yet  hundreds  of  these  men,  who  had  not 
complied  with  the  law,  were  granted  naturalization  papers 
and  received  their  license  to  fish.'' 

With  a  knowledge  of  the  gross  irregularities  as  to  granting 
of  naturalization  papers  in  accordance  with  the  decision  in 
In  re  C.  C.  Webster,  the  Naturalization  Act  of  1903  was 
passed,  and  is  now  embodied  in  R.  S.  C.  1906  ch.  77.  In 
sees.  17,  18,  and  19  is  found  for  the  first  time  in  any  Cana- 
dian Naturalization  Act  provision  for  filing  with  the  clerk 
of  the  Court  notice  of  intention  to  apply  for  naturalization 
papers,  for  posting  up  of  a  list  of  the  names  of  the  applicants, 
for  filing  an  opposition  to  the  granting  of  naturalization  to 
an  alien,  and  for  the  Court  hearing  and  determining  the  same 
in  a  summary  way,  and  making  such  directions  as  the  justice 
of  the  case  may  require. 

It  is  permissible  in  the  interpretation  of  the  statute  to 
look  at  the  circumstances  under  which  an  amendment  of  the 
law  is  made  in  order  to  understand  the  objects  aimed  at  by 
the  Legislature — see  per  Lord  Halsbury  in  Eastman  v.  Comp- 
troller of  Patents,  [1898]  A.  C.  576,  and  per  Thesiger,  L.J., 
in  Yowen  v.  Noakes,  6  Q.  B.  D.  535,  and  to  consider  whether 
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the  statute  was  intended  to  alter  the  law  or  leave  it  as  it  was 
before.  I  cannot  express  myself  more  clearly  than  in  the 
words  of  Cozens  Hardy,  L.J.,  in  In  re  a  Debtor,  [1903]  1 
K.B.  at  p.  710 :  "  As  a  matter  of  common  sense,  I  ask,  were 
the  sections  intended  to  alter  the  law,  or  to  leave  it  exactly 
as  it  stood  before?  The  only  answer  must  be  that  they  were 
int^ded  to  alter  the  law."  To  what  purpose  was  the  law  to 
be  amended  ?  I  should  say  to  remedy  the  mischief  or  defect 
in  the  law  as  it  was  at  that  time  being  administered ;  that  is, 
to  prevent  as  far  as  possible  the  fraudulent  naturalization 
of  aliens.  It  is  laid  down  in  the  judgment  of  the  Court  in 
Shaw  V.  Great  Western  B.  W.  Co.,  [1894]  1  Q.  B.  373,  that 
there  is  a  presumption  that  statutes  passed  to  amend  the  law 
are  directed  against  defects  which  have  come  into  notice  about 
the  time  when  those  statutes  were  passed.  I  think  that  when 
we  consider  the  Act,  as  it  stood  when  In  re  C.  C.  Webster 
was  decided,  the  frauds  or  irregularities  perpetrated  under  it, 
when  administered  in  accordance  with  that  decision,  as  shewn 
by  the  report  of  the  Royal  Commission  and  the  recommenda- 
tions made  to  the  Commission  of  "giving  to  the  Judge  to 
whom  the  justice  of  the  peace  or  notary's  certificate  is  pre- 
sented the  power  to  take  such  measures  to  satisfy  himself 
that  the  facts  stated  in  the  certificate  are  true,"  and  the  Act 
as  it  now  stands  with  the  new  provisions  contained  in  sees.  17, 
18,  and  19,  the  presumption  is  not  only  legitimate  but  ir- 
resistible that  Parliament  intended  to  change  the  scope  of  the 
Judge's  duty  as  circumscribed  in  the  decision  in  In  re  C.  C. 
Webster,  and  to  give  the  Judge  the  power  to  take  such  meas- 
ures as  might  be  necessary  to  satisfy  himself  that  the  facts 
stated  in  the  certificate  presented  to  the  Court  are  true,  and 
to  inquire  otherwise  into  the  claims  and  fitness  of  the  appli- 
cant to  become  a  British  subject. 

I  therefore  order  and  direct  that  the  certificates  of  the 
notary  in  these  matters  be  now  filed,  and  that  the  applicants 
appear  before  this  Court  for  cross-examination  on  their  oaths 
of  residence  and  allegiance  takeji  herein,  and  for  examination 
of  such  other  matters  relating  to  the  claim  for  naturalization 
as  to  the  Judge  may  appear  necessary,  and  I  fix  Monday  30th 
March,  1908,  at  10  o'clock  in  the  forenoon  at  the  court 
house,  Vancouver,  as  the  time  and  place  for  same. 
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BEinSH  coimoiA. 

HowAY,  Co.  C.J.  March  28th,  1908. 

COUNTY  COURT  OF  NEW  WESTMINSTER. 

MULLER  V.  SHIBLEY. 

Lien — Woodmen's  Lien  for  Wages  Act,  R,  S.  B,  C,  1891  ch. 
194,  sec.  S — "  Woodman  " — Hire  of  Horses. 

The  defendant  hired  a  team  of  horses  from  the  plaintiff 
for  certain  logging  operations,  and,  on  default  of  payment 
for  the  nse  of  the  horses,  which  were  driven  by  a  man  em- 
ployed by  the  defendant,  the  plaintiff  filed  a  lien  against  the 
logs  for  the  amount  due. 

The  defendant  moved  to  set  aside  the  lien,  which  was 
filed  under  the  provisions  of  the  Woodmen's  Lien  for  Wages 
Act. 

Ladner,  for  the  defendant. 
McQuarrie,  for  the  plaintiff. 

HowAY,  Co,  C.J. : — It  was  conceded  on  the  argument  that 
the  application  turns  upon  the  point  whether  the  item  "  hire 
of  two  teams  of  horses  '*  (which  admittedly  does  not  include 
any  service  rendered  by  the  plaintiff,  but  merely  represents 
the  amount  due  by  the  defendant  for  the  services  of  the 
plaintiff's  horses  under  the  contract  between  them)  comes 
within  sec.  3  of  R.  S.  B.  C.  ch.  194. 

I  am  of  opinion  that  it  does  not,  and  that  the  plaintiff, 
having  performed  no  work  on  the  logs  himself,  is  not  entitled 
to  claim  a  lien  under  this  Act. 

A  woodman  had  no  lien  at  common  law  for  labour  in 
cutting,  hauling,  and  driving  logs  to  market,  as,  though  his 
labour  increased  the  value  of  the  timber  on  which  it  was  be- 
stowed, the  nature  of  the  employment  was  inconsistent  with 
retention  of  possession,  which  is  the  foundation  of  a  common 
law  lien :  Roberts  v.  Bank  of  Toronto,  21  A.  R.  629. 

In  this  state  of  the  law,  the  Woodmen's  Lien  for  Wages 
Act,  1895,  was  passed,  and,  in  considering  whether  a  contrac- 
tor like  the  plaintiff  is  entitled  to  a  lien  under  it,  the  evils 
aimed  at,  and  the  short  title  of  the  Act,  and  possibly  the 
marginal  notes  to  the  sections,  may  be  looked  at :  Hardcastle 
on  Statutes,  pp.  112,  215,  216;  Heydon's  case,  2  Co.  Rep.  18. 
The  Act,  being  in  derogation  of  the  common  law,  should  not 
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be  extended  beyond  the  cases  specially  provided  for :  Holme- 
sted  on  Mechanics'  Liens,  p.  3 ;  Haggerty  v.  Grant,  22  B.  C. 
K.  176. 

The  short  title  of  the  Act,  "  Woodmen's  Lien  for  Wages 
Act,"  indicates  that  it  only  protects  the  worker  himself,  the 
wage-eamer.  The  form  of  statement  of  claim  of  lien  in  the 
Kthedule  bears  out  this  view.  I  do  not  think  that  a  person 
supplying  a  team  of  horses  for  use  in  logging  under  a  con- 
tract thereby  becomes  a  "woodman."  If  so,  a  machinery 
depot  supplying  a  donkey  engine  under  a  similar  contract,  or 
a  hardware  company  supplying  cables,  blocks,  and  similar 
equipment,  under  a  similar  arrangement,  would  be  entitled 
to  liens  as  being  "woodmen."  The  marginal  notes  to  sec. 
3  lend  colour  to  the  view  that  only  the  actual  labourers  have 
a  lien.  The  legislature  in  defining  the  word  "person"  is 
particularly  careful  to  indicate  workers  directly  or  indirectly 
engaged  in  the  labour  of  getting  the  logs  to  market.  The 
amendment  made  by  1905,  ch.  57,  to  sec.  2,  sub-sec.  (2), 
points  in  the  same  direction :  see,  too,  Davidson  v.  Prayne,  9 
B.  C.  R  369.  Although  there  are  similar  statutes  in  Ontario, 
Quebec,  and  Manitoba,  and  in  some  of  the  American  States, 
I  cannot  find  that  the  point  has  arisen  there.  See,  also, 
Tremeear  on  Conditional  Sales,  p.  233  et  seq.;  Phillips  on 
Mechanics*  Liens,  sec.  515.  However,  holding  that  our 
statute  gives  no  lien  to  a  contractor  such  as  the  plaintiflE,  I 
set  aside  the  lien,  without  prejudice  to  any  other  remedy  the 
plaintiff  may  have  against  the  defendant:  see  sec.  31. 
The  plaintiff  must  pay  the  costs  of  this  application. 


BEinSH  COLTTHBIA. 

Martin,  J.  March  28th,  1908. 

TRIAL. 

BUCKWORTH  v.  NELSON  AND  FORT  SHEPPARD  R. 

W.  CO. 

Principal  and  Agent — Agent's  Commission  on  Sales  of 
Lands — Contract — Construction  —  "Right  to  Commis- 
sion"— Pending  Sales — Termination  of  Agency, 

Action  for  commission  on  the  sale  of  land. 

S.  S.  Taylor,  K.C.,  for  plaintiff. 

A.  H.  MacNeill,  K.C.,  for  defendants. 
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Martin,  J.: — So  far  as  the  facts  are  concerned,  the 
plaintiff  is,  I  think,  clearly  entitled  to  the  commission  sued 
for  on  the  Clarkson  sale,  as  well  as  the  other  sales,  unless 
he  can  be  held  to  be  prevented  from  recovering  because  of 
the  language  to  be  found  in  the  letter  of  27th  July,  1903. 

Two  very  different  constructions  of  that  letter  are  con- 
tended for,  the  defendants,  on  the  one  hand,  urging  that  it 
means  that  the  termination  of  the  agency  causes  the  for- 
feiture of  all  commissions,  even  those  already  earned,  but 
not  paid  over;  while,  on  the  other  hand,  the  plaintiff  sub- 
mits that  its  operation  is  confined  to  the  case  of  commis- 
sions on  sales  which  have  not  been  approved  by  the  com- 
pany. 

Now,  while  it  is  manifest  that  the  first  construction 
makes  the  bargain  a  very  harsh  and  unbusinesslike  arrange- 
ment, from  the  agent's  point  of  view,  nevertheless,  if  no 
other  fair  or  reasonable  construction  can  be  placed  upon  the 
words  employed,  then  the  plaintiff  must  suffer  from  the 
consequences  of  his  own  contract.  It  is  to  be  observed  that, 
upon  either  construction,  there  is  an  unusual  feature,  and 
one  for  the  benefit  of  the  company,  in  the  clause  that  pro- 
vides that  even  after  sales  have  been  approved  by  it,  the 
agent,  though  he  has  earned  the  full  commission,  is  only  to 
receive  it,  or  a  proportion  of  it,  as  the  company  collects  the 
principal ;  the  consequence  is  that  the  agent  not  only  has  the 
payment  of  his  commission  deferred  (instead  of  being  paid 
in  full,  as  usual,  when  it  was  earned),  but  in  case  the  pur- 
chaser makes  no  more  payments  (because  of  insolvency  or 
otherwise),  the  agent  loses  his  commission  correspondingly — 
in  other  words,  it  was  a  partly  contingent  one,  even  though 
the  company  had  accepted  the  purchaser.  I  mention  this  as 
shewing  that  admittedly  the  company,  whatever  view  may  be 
taken  of  the  point  under  discussion,  had  already  placed 
themselves  in  an  unusually  favourable  position  as  against 
their  agent,  and  it  is  not  to  be  assumed  that  he  would  con- 
template their  acquiring  further  concessions  of  an  unusual 
business  nature  unless  they  were  clearly  set  forth. 

After  repeatedly  weighing  the  words  in  question  and 
their  context,  I  have  come  to  the  opinion  that  the  true 
intent  and  meaning  thereof  is  that  the  expression  ''the  right 
to  conmiission"  does  not  relate  to  commissions  actually 
earned  before  termination,  the  right  to  be  paid  which,  as  the 
principal  was  received,  had  already  attached  and  become  an 
obligation  to  the  agent.    The  expression  is  a  loose  one,  but 
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the  "right"  referred  to  is  the  right  to  claim  a  commission  on 
Bales  then  under  negotiation^  but  which  have  not  been  for- 
mally "approved"  as  "valid"  as  mentioned  in  the  letter. 
The  object  was,  I  think,  to  prevent  any  diflSuuity  which 
might  be  expected  to  arise  from  the  conflicting  claims  of 
a  former  and  present  agent  to  a  commission  on  pending 
sales,  which  they  might  w^ell  be  both  more  or  less  instru- 
mental in  bringing  about.  Such  proper  yet  conflicting 
claims,  difficult  as  they  would  be  of  satisfactory  adjustment, 
would  place  the  company  in  a  very  embarrassing  position, 
which  business  men  would  naturally  wish  to  guard  against 
I  do  not  forget  that  reliance  is  placed  by  the  defendants  on 
the  words  "on  all  sales  the  right,"  etc.,  and  it  is  contended 
that  they  must  literally  relate  to  every  transaction  of  sale 
between  the  parties.  To  maintain  that  contention,  how- 
ever, the  defendant  must  be  prepared  to  go  to  extnnne 
lengths,  e.g.,  that  even  if  accounts  had  been  made  up  and 
settled  between  the  parties  at  the  end  of  a  given  month  on 
the  basis  of  commissions  that  were  due  on  payments  of  prin- 
cipal received  in  that  month,  yet  before  a  cheque  (or  cash) 
was  actually  handed  over  in  settlement  of  that  admitted 
debt,  the  company  could  escape  liability  by  the  simple  expe- 
dient of  terminating  the  agency  immediately  after  the  set- 
tlement was  arrived  at.  To  discharge  an  employee  when  he 
asks  for  the  money  he  has  admittedly  justly  earned  is  in- 
deed "a  new  way  to  pay  old  debts,"  and  before  I  place  such 
an  unreasonable  and  unconscionable  construction  upon  a 
simple  business  document,  which  contains  no  technical  lan- 
guage, and  should  be  construed  as  it  would  be  viewed  by 
ordinary  business  men,  I  must  find  some  clear  and  unequivo- 
cal evidence  of  such  an  intention.  It  is  not,  however,  in 
my  opinion,  to  be  found  in  this  document,  and  it  would  be 
necessary  to  read  into  it  additional  words  to  fairly  give  it 
that  unmistakable  meaning. 

I  therefore  direct  judgment  to  be  entered  in  favour  of 
the  plaintiff,  and,  if  necessary,  an  account  will  be  taken. 
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EXCHEQUEB  COTHBIT  OF  CAflADA. 

Martin,  Loo.J.  Makch  30th,  1908. 

british  columbia  admiralty  district. 

KDJR  V.  THE  "SPRAY.'' 

Ship — Collision — Evidence  as  to  Fault — Position  of  Light 
— Finding  of  Fact. 

Action  for  damages  by  a  collision. 

Yarwood  and  J.  H.  Lawson  jun.,  for  plaintiff. 

Barnard,  K.C.,  for  defendants. 

Martin,  Loc.  J. : — ^This  action  arises  from  a  collision  in 
Nanaimo  Harbour  on  24th  December  last,  and  it  is  admitted 
that  if  the  plaintiff's  contention  is  correct  with  regard  to 
the  position  of  the  light  amidships  on  the  "  Hornelen/'  then 
there  can  be  no  justification  for  the  "Spray"  colliding  with 
her,  on  the  principle  I  decided  in  Bank  Shipping  Co.  v. 
"City  of  Seattle,"  10  B.  C,  R.  613,  9  Ex.  C.  R.  146,  and 
therefore  it  is  necessary  to  determine  that  question  of  fact 
before  taking  up  the  other  features  of  the  case. 

This  question  very  largely  turns  upon  the  evidence  of 
the  third  mate,  Hanson,  and,  in  deference  to  the  strong  and 
closely  reasoned  argument  of  Mr.  Barnard,  I  adjourned  the 
hearing  for  the  purpose  of  fully  considering  the  evidence 
of  the  various  witnesses  on  tlie  point,  with  the  result  that  I 
am  satisfied  that  I  must  find  in  favour  of  the  plaintiff's 
contention.  In  so  doing  I  have  had  some  difficulty  in  reach- 
ing a  satisfactory  conclusion,  owing  to  the  fact  that  the 
plaintiff's  witnesses  were  all  foreigners,  not  one  of  whom 
spoke  English  well  enough  to  make  himself  at  all  times 
thoroughly  understood,  and  1  have  had  to  make  some  allow- 
ances for  them,  because  their  story  sounded  better  in  the 
witness  box  than  it  may  look,  to  some,  when  reduced  to 
writing  upon  the  record.  I  may  mention  that  before  the 
examination  of  the  plaintiff^  witnesses  was  taken  by  consent 
before  me  as  part  of  the  trial,  it  was  strongly  represented 
to  me  that  the  case  was  one  whieh  would  probably  turn  upon 
the  demeanour  of  the  witnesv^es,  and  for  that  reason  I  was 
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urged  to  have  them  examined  before  me  in  person,  instead 
of  their  evidence  being  taken  de  bene  esse  before  the  Regis- 
trar in  the  usual  way.  It  is  for  this  reason  that  I  say  that 
it  is  very  largely  because  of  the  favourable  impression  that 
Hanson  created  in  the  witness  box  that  1  am  able  to  accept 
his  positive  statement,  which  is  not  without  corroboration, 
that  he  himself  put  up  the  light,  and  that  it  was  burning  at 
the  time  of  the  collision. 

Judgment  will  therefore  be  entered  in  favour  of  the 
plaintiff,  and  the  damages  will  be  assessed  by  the  Regis- 
trar, assisted  by  merchants. 


BRITISH  COLXriEBIA. 

Mabtin^  J.  Mabch  31st,  1908. 

TRIAL. 

SMITH  v.  CONSOLIDATED  MINING  AND  SMELT- 
ING CO.  OP  CANADA. 

Nuisance — Smoke — Damages — Injunction — Evidence, 

Action  for  damages  and  an  injunction  in  respect  of  a 
nuisance. 

J.  A.  Macdonald,  K.C.,  and  E.  S.  H.  Winn,  for  plain- 
tiff. 

A.  H.  MacNeill,  K.C.,  for  defendants. 

Mabtin,  J. : — At  the  close  of  the  evidence  it  became  clear 
that  the  liability  of  the  defendants  for  the  damage  done  by 
the  smoke  from  their  smelter  could  not  be  seriously  dis- 
puted, and  the  real  questions  for  discussion  were:  (a)  the 
amount  of  damages;  and  (b)  an  injunction. 

With  respect  to  damages,  they  are  usually  difficult  to 
estimate;  I  assess  them  at  $1,928.50  on  all  heads. 

With  respect  to  the  injunction,  I  am  of  opinion  that  the 
evidence  is  not  sufficient  to  warrant  my  granting  it.  The  tes- 
timony of  the  plaintiff  on  the  point  was  not  precise  enough 
to  satisfy  me,  particularly  in  view  of  the  fact  that  his  let- 
ter of  9th  October,  1907,  to  Stone  &  Wellington,  puts  him 
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in  such  an  unfavourable  light  that  I  experience  great  diffi- 
culty in  relying  on  the  accuracy  of  his  statements.  In  cir- 
cumstances such  as  exist  in  this  case,  I  should  have  been 
able  to  give  much  more  favourable  consideration  to  the  plain- 
tiff's story  had  he  taken  exact  observations  at  the  times  com- 
plained of  and  been  supported  by  other  witnesses  on  his 
land  when  the  smoke  came  on  it.  I  regret  that  many  press- 
ing demands  upon  my  time  and  my  immediate  departure 
from  town  for  some  weeks  prevent  my  going  into  the  matter 
more  fully  at  present,  but  not  to  delay  judgment  longer  I 
think  it  desirable  to  now  state  briefly  the  result  of  my  delib- 
erations, leaving  an  extended  consideration  of  the  matter  for 
a  more  convenient  time  should  the  parties  desire  it. 


I 
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! 

Irving,  J.  April  6th,  1908. 

TRIAL. 

SWANSON  V.  GRAHAME. 

Partnership  —  Dissolution — Action  for — Misrepresentation.^ 
as  to   Value — Fraud — Evidence — Counterclaim — Costs. 

Action  for  dissolution  of  the  articles  of  partnership  on 
the  ground  of  innocent  misrepresentation,  or,  in  the  alter- 
native, for  damages  for  fraudulent  misrepresentation. 

F.  Peters,  K.C.,  and  S.  Perry  Mills,  K.C.,  for  plaintiff. 
H.  D.  Helmcken,  K.C.,  for  defendant. 

Irving,  J. : — The     misrepresentations     complained     of  • 

were:  (1)  that  the  property  was  of  the  value  of  $50,000, 
and  that  the  defendant  had  been  offered  that  sum  for  the  pro- 
perty ;  and  (2)  that  the  defendant,  who  was  the  owner  of  the 
mineral  claim  under  a  Crown  grant  giving  him  the  precious 
metals,  had  stated  that  he  had  acquired  from  a  cement  com- 
pany the  right — a  grant,  or  conveyance,  or  license — in  writ- 
ing, to  take  the  base  metals  from  the  portion  of  the  claim 
under  the  land  owned  by  the  cement  company. 

At  the  close  of  the  evidence  Mr.  Peters  admitted  that 
he  hardly  expected  to  succeed  in  the  contention  that  the 
representations  were  fraudulently  made,  and  he  also  ad- 
mitted, having  regard  to  the  nature  of  the  property  and  to 
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tbe  fact  that  there  had  been  a  letter  with  reference  to 
acquiring  an  option  on  the  property,  that  he  could  not 
expect  to  succeed  on  the  suggested  misrepresentation  as  to 
the  value  of  the  property,  but  he  pinned  his  faith  to  the 
second  misrepresentation,  which  the  plaintiff  swore  had  in- 
duced him  to  go  into  the  partnership. 

The  case  made  out  in  support  of  or  against  the  charge 
of  misrepresentation  is  not  convincing  or  satisfactory.  The 
defendant,  who  owned  the  land,  is  an  old  man,  somewhat 
deaf,  and  with  a  defective  memory.  I  am  not  justified  in 
relying  upon  everything  he  says. 

The  plaintiff  is  a  foreigner,  speaking  English  faifly  well 
and  able  to  decipher  a  letter  written  in  English.  These  two 
men  are  the  main  witnesses  in  the  case.  They  both  receive 
some  support  from  friendly  witnesses.  I  must  say  that  the 
plaintiff  favourably  impressed  me  when  he  gave  his  evid- 
ence at  first ;  but  at  the  end  of  the  case  he  was  contradicted 
by  several  witnesses,  two  of  whom  seem  to  me  to  be  without 
any  interest  in  the  case  whatever;  the  result  is  that  I  am 
not  able  to  accept  the  plaintiff's  version  of  what  was  said 
in  January,  1906,  as  ag&inst  the  positive  denial  of  the  de- 
fendant. 

Now,  the  real  truth  of  the  matter  is  that  these  two  men, 
after  working  together,  quarrelled  over  the  working  of  the 
mine,  and  that  the  plaintiff,  not  wishing  to  have  trouble 
with  the  defendant,  went  away,  intending  to  return  in  a 
few  days,  but  afterwards,  some  time  in  August,  determined 
to  bhng  this  action  on  false  representations.  One  of  tliose 
allied  misrepresentations  I  have  already  dealt  with.  As  to 
the  other,  I  am  not  satisfied  that  the  defendant  did  inform 
tbe  plaintiff  that  he  had  obtained  the  base  metals,  nor  am 
I  satisfied  that  he  t^ld  the  plaintiff  anything  more  than 
he  believed,  viz.,  that  he  had  received,  in  answer  to  his  ap- 
phcation  in  respect  of  the  base  metals,  a  letter  which  he 
read  to  the  plaintiff — and  that  he  regarded  that  letter  as 
a  favourable  answer. 

In  August,  1906,  the  defendant  notified  the  plaintiff 
that  he  (the  defendant)  had  fortified  the  plaintiff's  share 
and  interest  in  the  claim.  This,  of  course,  was  beyond  his 
power,  and  the  plaintiff  on  his  side  then  repudiated  the 
partnership  and  demanded  a  settlement.  It  was  in  trying 
to  obtain  that  settlement  that  the  fact  came  to  the  knowledge 
of  the  plaintiff^s  solicitor  that  the  defendant  had  no  title 
^•In  vni.  w.x  M.  MO.  1  —4 
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to  the  base  metals.  Evidence  as  to  what  a  man  said  is  at  all 
times  very  weak  evidence.  Words  are  easily  mistaken^  or 
misapplied  and  misunderstood.  To  accept  as  reliable  the 
report  of  a  conversation  had  in  January  as  to  a  matter  which 
has  been  deemed  of  no  great  importance  until  August,  when 
the  plaintiff  began  to  collect  his  material  for  this  law  suit, 
would  be  dangerous.  I  therefore  cannot  accept  the  plaintiff's 
contention  that  there  was  a  misrepresentation  on  this  point. 
Furthermore,  if  the  plaintiff  ever  did  entertain  the  idea  that 
the  defendant  had  represented  that  he  obtained  from  the 
cement  company  the  base  metals,  he  was  infonned  before  he 
left  work  in  June  that  such  was  not  the  case,  and  I  regard 
his  staying  on  after  he  had  asked  the  defendant  to  obtain 
for  him  in  respect  of  his  own  claim  the  same  rights  which 
he,  the  defendant,  was  seeking  in  respect  of  the  partnership 
claim,  as  a  waiver  of  the  misrepresentation  (if  any  there 
was).  I  think  under  these  circumstances  I  should  dismiss 
the  action  and  allow  the  parties  to  arrange  a  dissolution 
fop  themselves. 

I  find  that  the  plaintiff  did  not  diligently  and  faithfully 
employ  himself  in  the  matter  of*  the  compan/s  business, 
as  he  had  agreed  to  do.  I  find  that  he  only  did  54  feet  of 
work  instead  of  68  feet.  T  find  that  the  plaintiff  supplied 
materials  to  the  extent  of  $37.40.  I  find  tliat  the  plaintiff 
is  not  responsible  for  the  damage  to  the  shed  or  building. 

On  the  counterclaim  I  cannot  give  judgment  for  the 
defendant  for  $25,  as  the  contract  seems  to  have  been  made 
with  the  defendant's  wife.  The  plaintiff  having  succeeded 
on  the  counterclaim,  I  give  to  him  the  costs  thereof. 


BRITISH  COLITHBIA. 

Clement,  J.  April  7th,  1908. 

TRIAL. 

TUYTENS  V.  NOBLE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Speci- 
fic Performance — Payment  of  Instalment  of  Purchase 
Money  to  Vendor's  Agent — Acknowledgment  by  Vendor 
under  Seal — Estoppel — Fraud  of  Agent  —  Repudiation 
of  Contract. 

Action  by  purchaser  against  vendor  for  specific  perform- 
ance of  a  contract  for  the  sale  and  purchase  of  land. 
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C.  M.  O'Brian,  for  plaintiff. 

J.  Martin^  K.C.^  for  defendant. 

Clement,  J.: — The  execution  of  the  agreement  by  the 
defendant  is  admitted;  and  the  agreement  when  produced 
BhewB  prima  facie  that  the  plaintiff  is  entitled  to  judgment; 
that  he  has  paid  $700  on  account  of  the  purchase  price;  and 
that,  on  payment  of  the  balance,  some  $200  odd,  he  is  en- 
titled to  a  conveyance  of  the  i)roperty,  free  from  all  incum- 
brance.    But  the  defendant  asserts  that  the  receipt  for  the 
$700  which  appears  in  the  body  of  the  agreement  is  not  a 
true  statement  of  the  fact;  that  he  was  not  paid  that  sum 
or  any  sum  except  $20  on  account  of  the  $700,  the  receipt 
of  which  he  has  acknowledged,  as  I  have  said,  on  the  face 
of  the  agreement.     The  plaintiff  chose  to  make  the  defend- 
ants examination  for  discovery  part  of  his  (plaintiff's)  ca^e, 
and  defendant's  counsel  was  content  to  leave  his  client's 
story  before  the  Court  in  that  shape,  and    did  not  call  any 
evidence.    It  appears  that  the  plaintiff  negotiated  with  one 
Dreyer  for  the  purchase  of  the  lot  in  question,  and  finally 
agreed  verbally  to  take  it  at  $900.     The  plaintiff  did  not 
then  know  the  owner's  name,  but  did  know  that  Dreyer  was 
not  purporting  to  sell  his  own  property.    The  plaintiff  paid 
$700  to  Dreyer  on  account  of  the  purchase  price,  and  at  the 
same  time    (practically)t   agreed   with    Dreyer   that   if  the 
transaction  went  through,  and  the  papers  were  all  right, 
Dreyer  and  he  should  proceed  to  build  on  the  lot  as  a  joint 
venture.     This  arrangement  does  not,  in  my  opinion,  affect 
the  case.    The  payment  of  $700  to  Dreyer  is  the  payment 
with  which  we  are  concerned,  and  the  only  one  made  by 
the  plaintiff,  and,  as  the  defendant  ha?,  over  his  deliberately 
affixed  signature  under  seal,  acknowledged  receipt  of  that 
Bum,  it  might  be  contended  that  this  was  an  admission  of 
Dreyer's  authority  to  receive  the  payment  as  his  agent,  and 
that  the  defendant  has  not  displaced  this  position  by  satis- 
factory evidence.     I  must  say  that  the  story  told  by  the 
defendant  is  not  at  all  satisfactory;  hut,  on  further  consid- 
eration, I  prefer  to  place  my  judgment  upon  another  ground. 

To  resume  the  narration  of  the  facts.  Dreyer,  after  re- 
ceiving the  $700,  went  to  the  defendant  and  negotiated  about 
the  lot.  He  returned  to  the  plaintiff,  with  the  agreement 
?ued  on  duly  signed  by  the  defendant,  and  containing,  as 
already  mentioned,  an  express  acknowledgment  of  the 
receipt  of  $700  on  account  of  the  purchase  pric^  of  $900. 
Thereupon  the  plaintiff  signed  the  agreement,  assuming  (for 


52  THE  WESTERN  LAW  REPORTER. 

the  first  time,  so  far  as  any  binding  contract  is  concerned) 
the  obligations  of  a  vendee,  and  naturally  resting  assured 
that  his  $700  had  reached  its  intended  and  proper  destina- 
tion. Dreyer  then  absconded.  In  my  opinion,  this  raises 
against  the  defendant  a  clear  case  of  estoppel.  Gordon  v. 
James,  30  Ch.  D.  249,  cited  by  Mr.  O'Brian,  is  very  much 
in  point;  and  I  think  I  may  safely  conclude  my  judgment 
by  a  paraphrase  of  the  language  of  Ldndley,  L.J.,  at  p.  259 : 
"I  confess  that  when  we  look  at  the  plaintiffs  position  it 
appears  to  me  to  be  a  safe  one.  He  knew,  although  the  de- 
fendant did  not,  that  he  had  parted  with  his  money  to 
Dreyer.  The  defendant  told  him  by  this  agreement  that 
he  had  got  his  money.  He,  plaintiff,  had  no  knowledge  and 
no  reason  to  suppose  for  a  moment  that  that  statement  was 
not  true,  and  he  had  ever}*  reason  to  suppose  that  it  was 
true.  Acting  upon  that  supposition,  he  went  on  in  perfect 
security,  treating  himself  as  the  owner  of  the  property,  and, 
of  course,  not  looking  after  his  $700,  which  he  would  have 
done  if  his  suspicions  had  been  aroused.  The  defendant  by 
his  carelessness,  you  may  say,  but  I  should  say  by  his  act, 
enabled  Dreyer  to  deceive  tlie  plaintiff  and  lull  him  into 
security,  and  prevent  his  having  recourse  to  him  who  got 
his  money  from  him  by  that  trick." 

There  will  be  judgment  for  the  plaintiff  for  specific  per- 
formance, with,  if  the  plaintiff  desire  it,  a  reference  as  to 
title.  If  title  is  accepted,  then  the  defendant  should  be 
directed,  on  payment  by  the  plaintiff  of  $201.50,  to  execute 
a  conveyance  of  the  property,  free  from  all  incumbrance, 
to  the  plaintiff.  As  the  defendant  has  repudiated  the  agree- 
ment, the  plaintiff  may,  if  he  please,  take  judgment  for 
$750  to  cover  the  money  paid,  interest  thereon,  and  damages. 
The  defendant  must  pay  the  costs  of  this  action. 


ALBEBTA. 

Beck,  J.  December  3rd,  1907. 

CHAMBERS. 

BUTHERPOBD  v.  WALKER. 

Cosi^ — Action  for  Specific  Performance  of  Contract  for  Sa7^ 
of  Land  —  Action  Prematurely  Brought  —  Payment  of 
Purchase  Money  by  Instalments — Defect  in  Title. 

Motion  by  plaintiff  for  an  order  disposing  of  the  ca«t<a  of 
the  action. 
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0.  M.  Biggar^  for  plaintiff. 

J.  K.  Macdonald^  for  defendaat. 

Beck,  J. : — By  consent  of  the  parties,  I  am  to  dispose  of 
the  question  of  the  costs  of  this  action. 

The  statement  of  claim  alleges:  (1)  an  agreement  dated  " 
13th  April,  1907,  whereby  the  defendant  agreed  to  sell  to 
the  plaintiff  certain  lots  for  $600,  payable  $200  down,  $200 
on  3rd  October,  1907,  and  $200  on  3rd  April^  1908,  with  in- 
terest at  the  rate  of  8  per  cent,  per  annum;  (2)  a  covenant 
to  convey  a  clear  title  on  payment  of  the  principal  of  the 
purchase  money  and  interest;  (3)  payment  of  the  down 
payment;  (4)  tender  on  27th  August,  1907  (the  writ  was 
issued  on  the  29th),  of  the  whole  balance  due,  with  interest 
up  to  3rd  April,  1908;  (5)  a  demand  and  refusal  of  a  trans- 
fer; and  specific  performance  is  claimed. 

The  statement  of  defence  restates  the  agreement,  and 
alleges  that  at  the  time  of  the  tender  there  was  no  money 
due  by  the  plaintiff  to  the  defendant;  that,  under  the  terms 
of  the  agreement,  the  defendant  was  not  required  to  make 
title  until  the  date  of  the  last  payment,  namely,  3rd  ApriU 
1908,  and  that  he  was  ready  and  willing  to  perform  the 
agreement  accordingly.  It  was  agreed  by  counsel  that  the 
facts  were  that  the  defendant's  supposed  title  depended  upon 
an  agreement  in  his  favour,  but  that  it  had  been  by  a  mis- 
take that  his  vendor  had  sold  him  the  lots  in  question,  inas- 
much as  by  an  error  in  the  description  she  purported  to  sell 
lots  in  which  she  had  no  interest,  and  that  it  was  with  the 
knowledge  of  the  fact  that  the  defendant  had  no  title  that 
the  plaintiff  brought  this  action,  with  a  view  of  inducing  the 
defendant  and  his  vendor  to  hasten  to  a  conclusion  their 
efforts  to  acquire  title,  efforts  which  they  were  making  in- 
asmuch as  the  plaintiff  had  made  improvements  upon  the 
lots,  and  that  in  the  result  the  defendant  did  acquire  title, 
leaving  nothing  to  be  disposed  of  in  this  action  but  the  ques- 
tion of  costs. 

Brown  v.  Cole,  14  Sim.  427,  cited  apparently  with  ap- 
proval in  Bovill  v.  Endle,  [1896]  1  Ch.  648,  in  effect  decides 
that  a  debtor  cannot  compel  his  creditor  to  accept  payment 
of  a  debt  not  yet  payable,  even  though,  if  it  bear  interest,  the 
interest  to  the  date  of  maturity  accompanies  a  tender  of  the 
principal.    See  also  Bums  v.  Boyd,  19  TT.  C.  B.  547. 

This  being  the  law,  I  am  of  opinion  that  an  action  in 
the  form  laid  could  not  be  maintained  prior  to  the  date  fixed 
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for  payment  of  the  last  instalment.  The  plaintiff  could,  no 
donbt,  have  brought  an  action  to  rescind  the  agreement  and 
to  obtain  a  refund  of  his  down  payment  and  damages,  but 
he  not  only  did  not  take  this  course,  but  I  should  judge  did 
not  desire  this  remedy. 

Again,  I  think  he  could  have  successfully  resisted  an 
action  to  recover  any  of  the  deferretl  payments  on  the 
ground  of  want  of  or  defect  in  the  plaintiff's  title,  until  a 
clear  title  were  shewn.  I  cannot,  however,  see  how,  had  this 
action  proceeded  in  its  present  form,  he  could  have  obtained 
any  form  of  relief,  and  I,  therefore,  cannot  see  that  I  can 
make  any  other  order  than  that  the  plaintiff  pay  the  defend- 
ant the  costs  of  the  action ;  and  I  so  order. 


ALBERTA. 

Taylob,  Dist.  Ct.  J.  April  1st,  1908 

CHAMBERS. 

RE  STONEY  PLAIN  MUNICIPAL  ELECTION. 

Municipal  Elections — Councillors  for  Village — Alberta  Vil- 
lage Act,  1907 — Villages  already  Organized — Application 
of  Act — Resignation  of  Candidate — No  Power  to  With- 
draw— Void  Election. 

Application  by  Israel  Umbach,  an  elector  and  ratepayer 
of  the  village  of  Stoney  Plain,  for  an  order  that  the  council- 
lors elected  for  the  village  be  ousted  from  office,  on  the 
following  grounds: — 

1.  That  the  councillors  were  elected  unduly  and  con- 
trary to  the  provisions  of  the  Village  Act. 

2.  That  John  H.  Forester,  having  been  nominated  as 
councillor  and  having  resigned  such  nomination,  was  ineli- 
gible for  election  as  councillor,  and  his  election  was  invalid. 

3.  That  the  election  of  John  H.  Forester  voided  the 
entire  poll. 

4.  That  sucli  councillors  and  council  were  not  elected  at 
the  time  appointed  by  the  Minister  of  Public  Works  of  the 
government  of  Alberta,  as  required  by  the  Village  Act. 
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5.  That  the  returning  officer  for  the  election  was  not 
appointed  by  the  Minister  of  Public  Works  of  the  govern- 
ment of  Alberta^  as  required  by  the  Village  Act. 

6.  That  no  notice  of  the  time  and  place  where  the  elec- 
tion was  to  be  held  was  given  by  the  Minister  of  Public 
Works  of  the  province  of  Alberta,  as  required  by  the  Vil- 
lage Act. 

J.  K.  Macdonald,  for  the  applicant. 
William  Short,  K.C.,  for  John  H.  Forester. 

Taylor,  Dist.  Ct.  J. : — ^The  village  of  Stoney  Plain  was 
organized  prior  to  the  coming  into  force  of  the  Village  Act 
of  1907.  Section  5  of  this  Act  states  that  overseers  of  the 
villages  organized  before  the  coming  into  force  of  the  Act 
shall  have  all  the  powers  and  perform  the  duties  of  coun- 
cillors under  this  Act. 

The  overseer,  so  far  as  the  evidence  goes,  seems  to  have 
carried  out  his  duties  and  to  have  properly  taken  the  neces- 
sary proceedings  for  the  election  of  the  council, 

I  find  that  Miller  and  Opperhauser  were  properly  elected 
as  councillors. 

I  am  of  the  opinion  that  sec.  16  is  intended  to  apply  onl\ 
to  villages  organized  after  the  Act  of  1907  came  into  force, 
and  in  no  way  applies  to  villages  already  organized. 

As  regards  Forester,  sec.   10,  sub-sec.  4,  provides  that 
whenever  more  than  the  number  of  candidates  are  nominated 
that  are  required  to  complete  the  council,  any  one  may  re- 
sign before  the  poll  is  closed.       Three  were  all  that  were 
required,  and  9  were  nominated.    It  is  clear  then  tliat  Fores- 
ter conld  resign.     He  did  so  in  writing.     Before  the  poll 
closed  he  wrote  the  returning  officer  withdrawing  his  resig- 
nation.    So  far  as  I  can  find,  there  is  no  provision  in  the 
Act  for  the  withdrawal  of  a  resignation. 

I  find,  therefore,  that  Forester  having  resigned,  the  votes 
cast  for  him  became  null  and  void,  and  he  was  wrongfully 
declared  elected  by  the  returning  officer. 

Forester  is  therefore  ousted  from  the  office  of  councillor. 
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A£BEBTA. 

Harvey,  J.  April  8nd,  1908. 

niAL. 
SKINNER  V.  SHIRKEY  AND  MORRIS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Pay- 
ment of  Purchase  Money  by  Instalments  —  Default  — 
Time  of  Essence — Right  of  Vendor  to  Rescind — Return 
of  Instalment  or  Deposit  Paid — Provision  for  Retention 
by  Vendor — Penalty  or  Liquidated  Damages — Forfeiture 
— Relief — Set  off — Damages — Depreciation  in  Property. 

Action  by  purchaser  against  vendor  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land,  or,  in  the  alternative, 
for  the  recovery  of  $600  paid  by  the  plaintiff  on  account  of 
the  purchase  price. 

S.  E.  Bolton,  for  plaintiff. 

D.  H.  McKinnon,  for  defendants. 

Harvey,  J.: — On  9th  January,  1907,  the  plaintiff  en- 
tered into  a  written  agreement  with  defendant  Shirkey,  act- 
ing therein  for  himself  and  his  co-defendant,  they  being  the 
owners  of  the  land  in  question  as  executors,  by  which  the 
plaintiff  agreed  to  buy  and  tlie  defendant  Shirkey  agreed 
to  sell  a  lot  of  land  situated  in  the  town  of  Lacombe.  The 
consideration  and  terms  of  payment  were  specified  as  fol- 
lows: "The  sum  of  $2,500  to  be  paid  in  the  following  man- 
ner: the  sum  of  $600  upon  the  execution  and  delivery  of 
this  contract  (the  receipt  is  hereby  acknowledged  by  the  ven- 
dor), and  the  balance  of  $1,900,  less  the  amount  of  a  mort- 
gage to  the  British  Columbia  Permanent  Loan  and  Savings 
Company,  in  equal  ]>ayments  of  $100  every  3  months,  to- 
gether with  interest  from  the  date  hereof  at  the  rate  of  8 
per  cent,  per  annum  on  so  much  of  such  purchase  money 
as  remains  unpaid  from  time  to  time  and  payable  on  9th 
January  in  each  and  every  year  hereafter  until  the  said  pur- 
chase price  is  paid."  It  was  agreed  between  the  parties  that 
as  soon  as  the  exact  amount  secured  by  the  loan  company's 
mortgage  was  ascertained,  a  transfer  should  be  given  and 
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a  mortgage  back  taken  to  secure  the  unpaid  purchase  money. 
There  was  a  conflict  of  testimony  as  to  who  was  to  ascertain 
the  amount  of  the  loan  company's  mortgage^  but,  in  the 
disposition  I  propose  to  make  of  the  case,  I  do  not  find  it 
necessary  to  decide  the  point.  It  is  admitted,  however,  that 
plaintiff  told  defendant  he  could  not  get  a  statement  from 
the  company,  and  defendant  said  he  could  get  one,  that 
he  did  get  one  which  is  dated  26th  March,  but  that  he  did 
not  shew  it  to  plaintiff,  and  he  says  that  he  intended  to  can- 
cel the  agreement  as  soon  as  there  was  default  in  the  pay- 
ment of  the  $100  instalment.  The  payments  on  this  mort- 
gage, however,  were  payable  at  the  first  of  each  month,  and 
about  1st  February  the  company's  agent  called  on  plaintiff 
for  a  payment.  The  agent  says  the  plaintiff  admitti^  his 
liability,  and  told  him  to  call  again  in  the  afternoon;  that 
he  did  call,  but  that  plaintiff  was  out;  that  when  he  met 
defendant  in  the  street  he  told  him,  and  that  defendant 
gave  him  a  cheque  for  the  payment  due,  and  said  he  would 
look  after  the  payments  in  the  future. 

The  contract  contains  the  following  provisions:  "And 
it  is  further  agreed  that  in  case  the  purchaser  shall  at  any 
time  make  default  in  any  of  the  payments  by  himself  here- 
in agreed  to  be  paid,  or  in  any  part  thereof,  or  in  the  per- 
formance of  any  of  the  covenants  herein  contained,  the  ven- 
dor shall  be  at  liberty  at  any  time  after  such  default,  with- 
out notice  to  the  purchaser,  either  to  cancel  this  contract  and 
declare  the  same  void,  and  to  retain  any  payments  that  may 
have  been  made  on  account  thereof  as  and  by  way  of  liqui- 
dated damages,  and  retain  all  improvements  that  may  have 
been  made  on  said  premises,  or  to  proceed  to  another  sale  of 
the  said  lands,  either  by  public  auction,  tender,  or  private 
contract,  and  the  deficiency,  if  any,  occasioned  by  such  re- 
sale, with  all  costs,  charges,  and  expenses  attending  the 
same  or  occasioned  by  such  default,  shall  be  made  good  by 
the  said  purchaser,  and  the  vendor  shall  be  entitled  imme- 
diately upon  any  default  as  aforesaid,  without  giving  any 
notice  or  making  any  demand,  to  consider  and  treat  the 
purchaser  as  tenant,  holding  over  without  permission  or  any 
colour  of  right,  and  may  take  immediate  possession  of  the 
premises  and  remove  the  purcliasor  therefrom. 

"And  it  is  mutually  understood  and  agreed  that  in  case 
default  be  made  by  the  purchaser  in  any  of  the  covenants 
aDd  agreements  herein  contained  to  bo  performed  by  .  . 
sel     .     .     and  the  vendor  shall  see  fit  to  declare  this  con- 
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tract  null  and  void  by  reason  thereof,  such  declaration  may 
be  made  by  notice  from  the  vendor  addressed  to  the  pur- 
chaser directed  to  tlie  post  oflSce  hereinbefore  mentioned. 

"And  it  is  further  agreed  that  time  is  to  be  considered 
the  essence  of  this  agreement/' 

On  13th  April,  plaintiff  heard  some  rumour  that  defend- 
ant intended  to  cancel  the  contract,  and  thereby  being  re- 
minded that  he  was  in  default,  for,  though  no  date  is  speci- 
fied in  terms  for  the  first  payment  of  $100,  both  parties 
appear  to  have  assumed  that  it  was  due  in  3  months  from 
the  date  of  the  contract,  viz.,  on  9th  April,  he  at  once  sent 
a  cheque  to  the  defendant  for  $69.25  with  a  letter  in  the 
following  terms:  "Lacombe,  April  13,  1907.  J.  W.  Shirkey, 
Esq.,  Lacombe.  Dear  Sir: — T  find  that  tlie  payment  was 
due  on  the  property  I  purchased  from  you  on  April  the  9th, 
but  I  was  waiting  for  you  to  produce  a  statement  from  the 
loan  company  to  shew  the  amount  due  against  this  pro- 
perty, and  also  arrange  the  second  mortgage,  as  was  agreed 
upon,  and  I  would  be  very  much  obliged  if  you  would  at- 
tend to  this  matter  at  once.  Mr.  Spice  informs  me  that 
you  collected  the  rent  from  him  for  January  and  February. 
This  would  amount  to  $30.75,  and  T  am  enclosing  you 
cheque  for  the  balance  due,  $69.25.  T  have  sent  the  pay- 
ment to  the  loan  company  for  January,  February,  March, 
and  April,  amounting  to  $54.  Kindly  acknowledge  receipt 
of  $100  and  oblige,  yours  faithfully."  (At  foot  of  letter 
"J.D.S.^^. 

On  the  same  date  defendant's  advocate,  under  instruc- 
tions which  defendant  says  were  given  the  day  before,  wrote 
the  following  letter  to  plaintiff:  "April  13,  1907.  James 
D.  Skinner,  Esq.,  Lacombe,  Alta.  Dear  Sir:  Mr.  John  W. 
Shirkey  has  instructed  us  to  notify  you  that  owing  to  your 
having  failed  to  comply  with  the  provisions  of  a  certain 
agreement  made  between  him  and  yourself  for  the  sale  and 
purchase  of  lot  No.  8  in  block  10  in  the  town  of  Lacombe  on 
9th  January,  1907,  you  have  forfeited  any  and  all  rights  by 
the  said  agreement  conferred,  and  in  performance  of  the 
powers  therein  contained  the  said  is  cancelled.  Yours  truly, 
Durie  &  MacDonald."  And  a  few  days  later  followed  it  up 
with  another  returning  the  cheque,  which  was  as  follows: 
"April  18,  1907.  James  D.  Skinner,  Esq.,  Lacombe,  Alta. 
Dear  Sir :  At  the  request  of  Mr.  John  W.  Shirkey  we  return 
to  you  herewith  your  cheque  payable  to  him  or  order  for 
the  sum  of  $69.25,  and  dated  April  13,  1907,  as  the  agree- 
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ment  under  which  this  has  apparently  been  paid  has  been 
cancelled.  Yours  truly,  Durie  &  MacDonald."  The  plain- 
tifiE  thereupon  filed  a  caveat,  and,  after  some  other  corres- 
pondence had  passed  between  the  advocates,  this  action  was 
begun. 

The  plaintiff  claims  specific  performance,  or,  in  the  alter- 
native, a  return  of  the  $600  paid  on  account  of  the  purchase 
money.  The  defence  is  that  the  defendant  cancelled  tlie 
agreement  by  virtue  of  its  tenns  by  reason  of  plaintiff's  de- 
fault, and  therefore  the  $600  was  forfeited. 

On  the  argument  before  me  plaintiff's  counsel  intimated 
his  willingness,  not  to  say  preference,  to  liave  the  alterna- 
tive claim  for  a  return  of  the  $600  treated  as  the  principal 
claim.  I  shall,  therefore,  assume  the  validity  of  the  can- 
cellation of  the  agreement  by  the  vendor  for  the  purpose  of 
the  consideration  of  this  claim.  The  authorities  are  by  no 
means  at  one  on  the  question  of  the  purchaser's  right  to 
a  return  of  moneys  paid,  upon  a  rescission  of  the  contract 
by  the  vendor,  even  in  the  absence  of  an  express  stipulation, 
as  in  the  present  case,  that  it  should  be  forfeited.  Among 
Canadian  authorities  it  has  been  held  that  the  purchaser 
cannot  recover  it  in  the  following  cases :  Fraser  v.  Eyan,  24 
A.  R.  441 ;  Gibbons  v.  Cozens,  29  0.  R.  356 ;  Picrson  v.  Can- 
ada Permanent  Mortgage  Corporation,  1  W.  L.  R.  99,  11  B. 
G.  R-  139;  Forfar  v.  Sage,  5  W.  L.  R.  263;  and  Gudgel 
V.  Case,  4  W.  L.  R.  462;  while,  on  the  other  hand,  it  has 
been  recovered  in  Steele  v.  McCarthy,  6  W.  L.  R.  396; 
Stringer  v.  Oliver,  6  Terr.  L.  R.  519 ;  and  Labelle  v.  O'Con- 
nor, 11  0.  W.  R.  95,  15  0.  L.  R.  519. 

It  appears  to  me  that  possibly  some  of  the  divergence  of 
opinion  is  due  to  a  failure  to  distinguish  between  a  pay- 
ment by  way  of  deposit  and  one  on  account  of  purchase 
price,  the  former  of  which  it  appears  clear  from  the  Eng- 
lish authorities  is  subject  to  forfeiture  on  the  purchaser 
failing  to  complete  the  purpose  for  which  it  is  given,  being 
as  a  guarantee  that  the  contract  will  be  carried  out.  See 
Howe  V.  Smith,  27  Ch.  D.  89.  It  appears^  however,  quite 
clear  from  the  last  mentioned  case  that  even  a  deposit  will 
not  be  forfeited  in  every  case  of  default.  Cotton,  L.J.,  at 
p.  95  says:  "I  do  not  say  that  in  all  case3  where  the  Court 
would  refuse  specific  performance  the  vendor  ought  to  be 
entitled  to  retain  the  deposit  .  .  .In  order  to  enable  the 
vendor  so  to  act,  in  my  opinion  there  must  be  acts  on  the 
parf  of  the  purchaser  which  not  only  amount  to  delay  sufB- 
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cient  to  deprive  him  of  the  equitable  remedy  of  specific  per- 
formance, but  which  wouhl  make  his  conduct  amount  to 
a  repudiation  on  his  part  of  the  contract." 

In  Barclay  v.  Messenger^  43  L.  J.  Ch.  449,  two  sums 
were  paid,  £200  on  the  signing  of  the  agreement,  and  £800 
later.  Tlie  contract  contained  the  provision  that  in  case  of 
default  "all  money  paid  previous  to  such  default  being  made 
shall  be  absolutely  forfeited  and  the  contract  become  null 
and  void."  The  action  was  for  specific  performance,  which 
was  refused,  on  the  ground  of  the  plaintiffs'  default  and 
their  inability  to  perform  the  contract,  but  the  refusal 
was  "without  prejudice  to  the  right  of  the  plaintiffs  to  bring 
such  action  as  they  may  be  advised  to  recover  the  £1,000.'* 

In  Clark  v.  Wallis  the  vendor  was  given  judgment  for  a 
rescission  of  the  contract,  but  was  required  to  account  for  the 
moneys  received  on  account  of  the  purchase  price.  The  re- 
port of  this  case,  however,  does  not  indicate  that  there  was 
any  clause  providing  for  forfeiture,  but  in  In  re  Dagenham 
(Thames)  Dock  Co.,  L.  R.  8  Ch.  1022,  £2,000  had  been  paid 
on  the  execution  of  the  agreement,  and  £2,000  remained  to 
be  paid,  and  it  was  provided  that  in  default  the  vendor  might 
take  possession  and  eject  the  purchaser.  There  was  default, 
and  the  vendor  brought  action  to  eject,  which  was  refused. 
Sir  6.  Hellish,  L.J.,  saying:  "  I  have  always  understood  that 
where  there  is  a  stipulation  that  if,  on  a  certain  day,  an 
agreement  remains  either  wholly  or  in  any  part  unperformed 
— in  which  case  the  real  damage  may  be  either  very  large  or 
very  trifling — ^there  is  to  be  a  certain  forfeiture  incurred, 
that  stipulation  is  to  be  treated  as  in  the  nature  of  a  penalty. 
Here,  when  you  look  at  the  last  agreement,  it  provides  that 
if  the  wliole  £2,000  with  interest,  or  any  part  of  it,  however 
small,  remains  unpaid  after  a  certain  day,  then  the  company 
shall  forfeit  the  land  and  the  portion  of  the  purchase  money 
which  they  have  paid.  It  appears  to  me  that  this  is  clearly 
in  the  nature  of  a  penalty,  from  which  the  Court  will  relieve." 

In  Barton  v.  Capewall  Continental  Patents  Co.,  68  L.  T. 
857,  the  agreement,  which  was  for  the  sale  of  patent  rights 
for  £14,000,  of  which  £1,400  was  paid,  and  the  remaining 
£12,600  to  be  paid  later,  contained  a  clause  providing  that  in 
case  of  breach  of  any  condition  all  payments  theretofore  made 
should  be  absolutely  forfeited  as  and  by  way  of  liquidated 
damages.  The  purchaser  failed  to  pay  the  instalments,  and 
the  contract  was  rescinded,  and  the  plaintiffs  brought  the 
action  to  recover  the  £1,400.    It  was  held  that  the  sum  was 
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a  penalty  and  not  liquidated  damages,  and  that  the  yendor 
should  only  recover  the  actual  damages. 

The  present  ease  is  distinguished  from  most  of  the  cases 
cited  in  that  there  was  no  substantial  but  only  a  technical 
default  which  the  defendant  was  waiting  for  in.  order  to  take 
advantage  of,  and  that,  far  from  repudiating  or  doing  any- 
thing that  might  be  treated  as  shewing  an  intention  of  re- 
pudiating the  contract,  the  plaintiff  was  ready  and  anxious  to 
complete,  and  therefore,  even  if  the  sum  paid  had  been  simply 
a  deposit,  on  the  authority  of  Howe  v.  Smith,  as  explained  by 
Cotton,  L.J.,  the  vendor  would  not  have  been  entitled  to  re- 
tain it.  But  the  amount  both  absolutely  and  relatively  to  the 
purchase  price  is  so  large  as  to  indicate  that  it  was  not  a  de- 
posit, and  there  is  nothing  in  the  contract  to  indicate  that 
it  was  to  be  considered  other  than  part  of  the  purchase  price 
pure  and  simple,  and  on  the  authorities  last  cited  it  appears 
to  me  clear  that  it  is  to  be  treated  as  a  penalty  against  which 
the  Court  will  relieve. 

The  question  then  is,  is  the  defendant  entitled  to  retain 
any  portion  if  it  to  compensate  for  damages  suffered  ?  Evi- 
dence was  given  to  shew  a  depreciation  in  value  of  the  pro- 
perty since  the  sale,  but  clearly  the  plaintiff  is  in  no  way  re- 
sponsible for  any  damage  suffered  by  reason  of  such  depreci- 
ation. It  was  not  through  his  default  that  the  defendant  lost 
the  benefit  of  the  sale,  but  through  the  defendant's  own  re- 
fusal to  allow  him  to  complete  the  contract.  It  may  be  said, 
however,  that  the  registration  of  the  caveat  by  the  plaintiff 
has  prevented  the  sale,  and  the  plaintiff  is  for  that  reason 
liable.  It  is  objected  to  this  that  no  claim  is  made  for  any 
snch  consideration  by  the  pleadings,  and  that,  if  there  had 
l^n,  perhaps  the  plaintiff  would  have  abandoned  h\^  caveat. 
It  appears  to  me  also  that  this  is  a  question  outside  of  tlu» 
contract,  and  any  such  damage  would  not  be  a  matter  of  set- 
off against  the  moneys  in  defendant's  hands,  even  if  thev 
^d  be  recovered  in  this  action  if  properly  pleaded  by  way 
of  counterclaim.  In  any  event,  the  evidence  is  not  such  as 
to  shew  what,  if  any,  depreciation  occurred  before  the  filins: 
of  the  caveat,  and  what,  if  any,  after,  and  therefore  I  cannot 
wnrider  the  question. 

There  being  no  damage  shewn,  therefore,  for  which  tlu? 
plaintiff  is  liable,  he  is  entitled  to  judgment  for  the  full 
«im  of  $600  with  costs. 
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ALBERTA. 

Taylor,  Dist.  Ct.  J.  April  3rd.  1908. 

TRIAL. 

STENNETT  v.  CITY  OF  EDMONTON. 

Municipal  Corporation — Ownership  of  Electric  Light  Works 
— Light  Supplied  to  House — Remedy  for  Non-payment — 
Lien  —  Enforcement  against  Landlord  on  Tenant's  De- 
fault. 

Action  for  the  return  of  a  certain  sum  paid  by  the  plain- 
tiff under  protest,  being  for  an  electric  light  bill  due  from  a 
tenant  of  the  plaintiff  who  had  refnoved  without  paying  the 
account. 

John  Cormack,  for  plaintiff. 

J.  C.  F.  Bown,  K.C.,  for  defendants. 

Taylor,  Dist.  Ct.  J.: — The  plaintiff  asserts  that  there 
was  nothing  owing  by  him  to  the  defendants,  and  that  the 
defendants,  having  neglected  to  collect  the  account  from  the 
tenant,  have  no  remedy  against  him. 

The  defendants  maintain  that  they  have  a  lien  for  this 
under  sec.  12  of  schedule  "  A,''  oh.  11)  of  the  Ordinance  of 
the  North-West  Territories,  1904. 

The  part  of  sec.  12  on  which  the  defendants  rely  is: 
"(2)  The  sum  payable  by  the  owner  or  occupant  of  any 
house,  tenement,  lot,  or  part  of  lot,  for  the  water  supplied  to 
him  there,  or  for  the  use  thereof,  and  all  rates,  costs,  and 
charges  by  this  Ordinance  to  be  collected  in  the  same  manner 
as  water  rates,  shall  be  a  preferential  lien  and  charge  on  the 
house,  tenement,  lot,  or  part  of  lot,  and  may  be  levied  and 
collected  in  like  manner  as  municipal  rates  and  taxes  are  by 
law  recoverable." 

Later  on  in  the  schedule,  under  the  heading  "  Lighting, 
Heating,  and  Power  Works,"  the  defendants  are  given  power 
to  manufacture  and  supply  gas  and  electricity  for  lighting, 
heating,  or  power  purposes,  and  to  fix,  collect,  and  enforce 
pa3rment  of  rates,  etc. 
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Had  sec.  27,  which  gives  the  power  to  enforce  payment, 
referred  to  sec.  12,  or  contained  the  words  "  in  tlie  paine  man- 
ner as  water  rates,"  there  would  have  been  no  doubt  in  the 
matter,  but,  instead  of  this,  it  sets  forth  in  detail  how  pay> 
ment  is  to  be  enforced,  either  by  action  in  a  court  of  com- 
petent jurisdiction,  or  by  the  distress  or  sale  of  goods  and 
chattels  of  the  person  owing  such  rates,  charges,  rents,  etc. 

I  am  of  opinion  that  having  made  definite  provision  fur 
enforcing  payment,  it  was  not  the  intention  of  the  legislature 
to  apply  the  extraordinary  remedy  set  out  in  sec.  12  to  such 
rates. 

I  wiU  therefore  give  judgment  for  the  plaintiff  with 
costs. 


SASKATCHEWAH. 

Newlands,  J-  December  28th,  1907. 

TRIAL. 

MirXROE  V.  BEISCIIEL. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Employment  of  Agent  to  Find  Purchaser — Sale  to  Pur- 
chaser not  Found  by  Agent  —  Sert'ices  Rendered — Be- 
rn uneration — Quantum    Meruit — Pleading. 

Action  for  commission  for  selling  a  section  of  land. 

J.  P.  Frame,  Regina,  for  the  plaintiff. 

F.  W.  G.  Haultain,  K.C.,  for  the  defendant. 

Newlands,  J. : — The  plaintiff  claimed  5  per  cent.,  but  at 
the  trial  amended  his  statement  of  claim  to  a  commission  of 
$1  per  acre  instead  of  5  per  cent.,  claiming  $640.  It  is 
alleged  in  the  statement  of  claim  that  the  plaintiff  found  a 
purchaser  in  one  Henry  Crockett,  to  whom  the  land  was  sold 
for  $18,560.  At  the  trial  the  plaintiff  contended  that  there 
was  no  denial  of  this  statement,  and,  therefore,  there  was  an 
admission  on  the  part  of  the  defendant  that  the  land  was 
gold  to  Henry  Crockett  for  that  amount.  I  reserved  my  de- 
cision on  this  contention. 
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The  defence  to  this  claim  is  that  the  plaintiff  was  not  em- 
ployed on  the  terms  alleged  in  the  statement  of  claim,  but  on 
the  terms  that  plaintiff  should  find  a  purchaser  for  said  land 
at  a  price  to  net  the  defendant  $28  per  acre,  and  that  plain- 
tiff did  not  procure  the  purchaser  for  said  lands  at  a  price  to 
net  the  defendant  $28  per  acre,  or  at  all. 

I  do  not  think  it  was  necessary  for  the  defendant  to  deny 
specifically  that  the  lands  were  sold  to  one  Henry  Crockett 
for  the  sum  of  $18,560.  The  action  is  for  commission  be- 
cause pllaintiff  obtained  Henry  Crockett  as  a  purchaser,  and 
if  he  did  not  obtain  Crockett  as  a  purchaser  it  is  immaterial 
at  what  price  the  land  was  sold  to  him.  The  gist  of  the 
action  is  the  earning  of  the  commission,  and  defendant  has 
specifically  denied  that  plaintiff  found  the  purchaser  to  buy 
the  lands  at  any  price,  and,  therefore,  I  think  it  unnecessary 
tfor  him  to  deny  that  the  lands  were  sold  to  Crockett  at  the 
price  alleged  in  the  statement  of  claim,  it  not  being  ma- 
terial ;  and  if  it  is  not  material  it  need  not  be  denied. 

The  evidence  given  at  the  trial  shewed  that  the  plaintiff 
had  been  employed  by  defendant  to  sell  this  land.  The  plain- 
tiff sought  to  shew  that  he  was  the  only  agent  for  the  sale  of 
this  land,  and  that  defendant,  not  reserving  the  right  to  him- 
self to  sell,  could  not  do  so,  but  must  make  the  sale  through 
the  plaintiff.  He,  however,  failed  to  prove  this,  and  there 
was  nothing  in  the  agreement  between  the  parties  which 
would  prevent  the  defendant  from  selling  or  in  any  other 
way  determining  the  plaintiff's  agency. 

The  evidence  shews  that  the  land  was  sold  to  Henry 
Crockett  for  a  price  which  was  satisfactory  to  defendant,  viz., 
$17,000,  he  being  given  by  defendant  some  personal  property 
along  with  the  land.  The  plaintiff  alleges  that  he  obtained 
Henry  Crockett  as  the  purchaser,  and  is,  therefore,  entitled 
to  the  commission.  I  do  not  think  this  has  been  proved. 
That  he  did  something  towards  selling  the  land  T  think  he 
has  proved,  but  he  did  not  obtain  the  purchaser.  Crackett 
was  in  correspondence  with  the  defendant  about  this  land 
before  plaintiff  had  anything  to  do  with  him,  and  he  sent  his 
son  to  look  at  it,  and  aften^^ards  went  down  for  the  same 
purpose  himself.  The  plaintiff  shewed  the  land  to  both 
Crockett  and  his  son,  and  in  that  way  assisted  in  the  sale,  and 
defendant  recognized  this  in  asking  plaintiff  to  bring  him 
over  to  Weybum  to  complete  the  sale.  This  plaintiff  did  not 
do.  If  he  had,  he  might  have  been  entitled  to  the  commis- 
sion he  claims,  but,  under  the  circumstances  of  this  case,  he 
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is  not.  Ag,  however,  he  apsi^ted  in  the  sale,  and  though  the 
land  was  not  sold  at  a  price  to  net  the  defendant  $28  per  acre, 
it  was  sold  at  a  price  gatisfactory  to  him,  1  think  the  plain- 
tiff is  entitled  to  some  remuneration  for  Iha  Berviees,  eepeei- 
ally  as  defendant  recognized  he  was  so  assisting  in  asking 
him  to  bring  Crockett  to  him;  and  I  will,  therefore,  allow 
him  half  the  commission  claimed,  viz.,  $320,  and  his  costs 
of  action. 


8A8EATCHEWAH. 

RiMMEB,  DisT.  Ct.  J.  February  12th,  1908 

DISTRICT   COURT. 

REX  V.  BAIRD. 

Prairie  Firfi  Ordinance — Conviction — Appeal  after  Plea  of 
'*  Guilty  "  —  Application  of  Ordinance  in  Incorporated 
Town  —  Offence  —  Evidence  —  Amount  of  Penalty  on  a 
First  Conviction — A  mendment — Reduction, 

The  defendant  lived  in  the  town  of  Carl  vie,  and,  whilst 
burning  80in<9» rubbish,  allowed  the  fire  to  pass  out  of  his  con* 
trol  and  on  to  the  land  of  his  neighbour.  An  information 
was  laid  before  a  magistrate,  under  the  Prairie  Fire  Ordin- 
ance. At  the  hearing  the  defendant  pleaded  "  guilty/'  and 
was  convicted,  but  subsequently  appealed  to  the  District 
Court  Judge,  on  the  grounds,  inter  alia:  (1)  that  no  offence 
▼as  committed  within  the  meaning  of  the  Act;  (3)  that  the 
fire  was  kindled  on  a  town  lot,  and  all  reasonable  efforts  were 
made  to  keep  it  under  control;  (4)  that  the  Prairie  Fire 
Ordinance  does  not  apply  to  land  situate  in  an  incorporated 
town;  (8)  that  the  fine  imposed  was  excessive;  and  (9)  that 
the  order  made  was  bad  in  law,  as  well  as  on  the  merits. 

W.  H.  Williams,  for  the  defendant. 
K.  W.  F.  Harris,  for  the  complainant. 

RiMMER,  DiST.  Ct.  J.: — ^The  defendant  appeals  from  a 
Rimmary  conviction  of  D.  C.  McFee,  a  justice  of  the  peace 
▼OL.  nil.  w.L.m.  MO.  1—6 
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for  the  province,  made  at  Carlyle  on  16th  October,  1907. 
The  conviction  shews  that  the  defendant  was  convicted  "  for 
that  he,  the  said  J.  Baird,  on  15th  October,  1907,  at  Car- 
lyle in  the  said  province,  did  permit  a  fire  to  pass  from  his 
land  to  the  land  of  J.  T.  Street  of  Carlyle,"  and  it  adjudges 
the  defendant  for  his  said  offence  to  pay  a  fine  of  $200  and 
costs,  and  in  default  of  payment  in  30  days  to  be  impri- 
soned for  6  months.  The  minute  of  the  proceedings  before 
the  justice,  signed  by  him,  shews  that  J.  Baird  was  charged 
that  he  did  on  15th  October,  1907,  at  Carlyle,  permit  a  fire 
to  pass  from  his  land  contrary  to  sub-sec.  (b)  of  sec.  2  of 
the  Prairie  Fire  Ordinance,  that  the  defendant  appeared 
and  pleaded  *' guilty ,'*  and  that  the  adjudication  above 
stated  was  made. 

The  first  ground  taken  by  counsel  for  the  appellant  is, 
that  no  offence  was  committed  within  the  meaning  of  sub- 
sec,  (b)  of  sec.  2  of  ch.  87  of  the  Consolidated  Ordinances, 
1898.  As  to  this  point,  I  hold  that  the  appellant  is  estopped 
by  his  plea  of  guilty  from  denying  that  he  permitted  a  fire 
to  pass  contrary  to  the  sub-section:  Rex  v.  Brook,  5  Terr. 
L.  R.  368,  7  Can.  Crim.  Cas.  216.  The  appellant's  counsel 
submitted  in  this  connection  that  the  proceedings  before 
the  justice  were  op])re88ive,  in  that  the  accused  was  not 
questioned  as  to  whether  he  had  cause  to  shew,  in  accord- 
ance with  sec.  721  of  the  Criminal  Code.  The  objection 
was  not  raised  before  the  justice,  and,  as  it«is  not  raised 
expressly  by  the  grounds  of  appeal,  I  do  not  consider  that 
it  is  now  open  to  his  counsel:  Rex  v.  Bowman^  2  Can.  CrinL 
Cas.  89;  Rex  v.  Brook,  5  Terr.  L.  R.  369.  I  further  con- 
sider that  the  onus  of  proof  of  irregularity  lies  on  the  ap- 
pellant. In  the  absence  of  material  evidence,  the  principle 
to  be  applied  is  that  everything  is  presumed  to  be  done 
which  ought  to  have  been  done.  I  find  no  evidence  of  omis- 
sion.   I  find  that  the  defendant  pleaded  '*  guilty." 

The  second  objection  stated  in  the  grounds  of  appeal 
is  a  corollary  of  the  first  and  is  already  disposed  of. 

The  third  objection  is  in  effect  that  the  act  of  the  ap- 
pellant in  permitting  the  fire  to  pass  from  his  own  land 
was  involuntary;  that  there  was  no  malice  or  neglect  of 
legal  duty.  Evidence  was  submitted  and  taken,  subject  to 
objection  of  the  respondent's  counsel,  with  a  view  to  o;*- 
tablishing  that  the  appellant  took  some  precautions.  It  was 
not  convincing.  Certainly  1  would  give  it  no  weight  as 
against  the  appellant's  account  of  what  took  place  before 
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the  magistrate.  The  magistrate  asked  '^  Guilty  or  not 
gnilty?"  "I  replied  *  guilty/  I  said  nothing  more  on  that 
point/*  And  again:  "I  can  read  the  summons.  I  should 
call  myself  an  educated  man.  I  entered  no  protest  against 
the  short  notice.^*  Other  admissions  on  cross-examination 
shewed  a  degree  of  carelessness. 

In  view  of  the  appellant's  admissions  and  of  his  plea  of 

"guilty"  to  a  complaint  setting  out  expressly  the  words 

"permit  a  fire  to  pass  from  your  land  on  to  the  land  of 

J.  F.  Stent,  contrary  to  sub-sec.  (b)  of  sec.  2  of  the  Prairie 

Fire  Ordinance/'  convincing  proof  that  the  justice  apted 

oppressively,  that  the  accused  was  denied  some  legal  right, 

or  tJlat  some  inducement  to  make  the  plea  was  held  out, 

Bhould  be  made  before  I  can  be  expected  seriously  to  regard 

this  ground  of  appeal.    I  find  no  such  proof. 

Objections  3  and  4  may  be  taken  together.  They  are, 
in  brief,  that  the  Prairie  Fire  Ordinance  does  not  apply  to  a 
person  who  starts  a  fire  in  an  incorporated  town.  In  deal- 
ing with  this  objection  I  may  premise  that  there  is  no  evid- 
ence before  me  that  Carlyle  is  an  incorporated  town.  There 
is  evidence  that  the  fire  started  on  the  appellant's  land  in 
tarlyle,  and  that  it  passed  to  the  land  of  Stent.  There  is 
evidence  that  Stent's  land  is  within  the  limits  of  Carlyle. 
As  a  preliminary  point,  the  appellant's  counsel  raised  the 
ohjection  that  the  conviction  was  bad  on  its  face,  as  it  did 
^<>t  state  where  the  lands  of  Stent  were  situate,  and  cited 
^'%e  of  Carmen  v.  Fisher,  1  W.  L.  K.  27().  That  case 
"^^fit,  however,  be  distinguished  from  the  present,  as  the 
proceedings  were  taken  to  quash  by  certiorari.  Upon  appeal 
*he  point  loses  significance  when  it  is  found  that  the  sum- 
"lons  refers  to  the  lands  of  Stent  of  Carlyle.  Following  the 
reasoning  of  the  learned  Chief  Justice  in  a  Yorkton  case, 
^  ^hink  the  accused  had  sufficient  knowledge  to  leave  no 
Qoubt  in  his  mind  as  to  where  the  lands  were.  I  refer  to 
'^ex  V.  Shepherd,  G  Can.  Crim.  Cas.  483,  in  which  case  it 
*'as  held  that  it  was  not  necessary  to  state  the  location 
^  the  house,  save  to  shew  that  it  was  within  the  jurisdic- 
tion. 

Many  authorities  were  cited  by  counsel  for  the  appellant 
^pon  the  construction  to  be  given  a  penal  statute.  Upon 
^consideration  of  the  whole  Act,  I  have  no  doubt  that  the 
mischief  aimed  at  was  the  spread  of  disastrous  prairie  and 
forest  fires,  with  consequent  damage  to  crops,  stock,  and 
honpes.    Its  purpose  is  clear  in  a  country  dependent  upon 
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a  farming  industry.  1  find  nothing  within  the  Ordinance 
which  is  derogatory  of  its  general  application.  Counsel 
for  the  appellant  cited  no  sufficient  authority  for  the  ex- 
emption of  municipalities^  and^  within  the  time  at  my  dis- 
posal, I  have  been  unable  to  discover  any  exemption.  I 
can  conceive  no  reason  why  the  power  of  municipalities 
to  further  protect  against  the  spread  of  fire  in  the  town 
should  be  construed  as  interfering  with  the  operation  of  a 
general  Act. 

The  objections  that  the  fine  was  excessive  and  the  order 
made  contrary  to  law  are  those  which  require  gravest  con- 
sideration on  appeal.  The  penalty  imposed,  $200,  was 
undoubtedly  the  maximum  provided  by  the  Prairie^Fire 
Ordinance.  The  adjudication  pf  imprisonment  for  6  months 
imposed  on  the  defendant  was  certainly  in  excess  of  the 
power  of  the  justice:  Kegina  v.  Mathewson,  1  Terr.  L.  R. 
168;  Regina  v.  Hamilton,  1  Terr.  L.  R.  172;  sec.  739  of  the 
Criminal  Code.  It  was  argued  for  the  appellant  that,  in 
view  of  the  excess,  no  course  was  open  to  the  Court  save 
to  quash  the  conviction,  and  a  number  of  cases  in  support 
were  cited.  It  was  argued  for  the  respondent,  following 
Rex  V.  Bowman,  supra,  that  there  is  no  power  in  this  Court, 
after  a  plea  of  "  guilty ,''  to  exercise  the  discretion  vested 
in  the  justice  at  the  trial,  and  that  the  only  duty  of  the 
Court  was  to  give  effect  as  far  as  possible  to  discretion  by 
reducing  the  penalty  to  the  maximum  within  the  statute. 

I  am  unable  to  accede  to  either  of  these  views.  The 
cases  cited  for  the  appellant  were  nearly  all  decisions  given 
on  proceedings  by  way  of  certiorari.  There  is  the  great 
distinction  that  certiorari  is-  a  proceeding  to  quash  for  a 
defect,  and  the  Court  deals  with  the  matter  only  on  the 
material  returned  by  the  justice.  On  an  appeal  the  Court 
hears  the  case  de  novo  and  forms  a  judgment  as  it  is  pre- 
sented before  the  court  of  appeal.  Then  on  certiorari  it 
has  been  authoritatively  held  in  Ex  p.  Myers,  1  Can.  Crim. 
Cas.  131,  by  the  Court  of  Appeal  in  Nova  Scotia,  that  the 
conviction  and  adjudication  can  be  amended.  This  decision 
was  cited  with  approval  by  Rouleau,  J.,  in  our  Courts  in 
Rex  V.  Whiffin,  4  Can.  Crim.  Cas.  141.  In  the  present  in- 
stance the  accused  selected  his  forum ;  fearing  that  the  con- 
viction would  not  be  quashed  if  a  motion  was  made  for  cer- 
tiorari, he  appeals  to  a  Court  w^ich  has  power  to  deal 
with  the  merits.  At  one  time,  1889,  it  was  certainly 
doubted  in  our  own  Courts  whether  there  was  power  to 
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amend  on  appeal:  Begina  v.  Tebo^  1  Terr.  L.  R.  199^  where 
HcGuire,  J.,  expresses  an  opinion  based  on  language  similar 
to  that  of  the  present  sec.  751,  contained  in  sec.  80  of  the 
Summary  Convictions  Act.  The  Criminal  Code,  sec.  880, 
now  sec.  751,  however,  amended  the  provisions  of  sec.  80 
of  the  Summary  Convictions  Act.  Upon  careful  consider- 
ation of  sees.  751,  752,  and  754  of  the  present  Code,  I 
have  no  doubt  that  this  Court  is  the  absolute  judge  of 
facts  as  well  as  law,  and  that  it  is  the  duty  of  the  Court 
to  deal  with  the  case  de  novo  on  its  merits.  In  this  re- 
spect I  follow  the  decision  of  the  full  Court  of  Appeal  of 
Nova  Scotia  in  Rex  v.  McNutt,  4  Can.  Crim.  Cas.  398,  in 
preference  to  that  of  a  single  Judge,  Rex  v.  Bowman,  supra, 
given  under  a  statute  of  British  Columbia. 

Upon  the  merits  of  the  appeal,  I  think  that  the  justice 
in  adjudging  the  maximum  penalty  acted  harshly  and  upon 
wrong  principles.  Power  is  not  given  to  be  exercised  to  its 
utmost  limit  on  a  first  conviction,  save  under  special  circum- 
stances. In  this  case  the  damage  done  to  Intent's  property 
was  not  a  special  circumstance  to  be  taken  into  consideration. 
For  this  Stent  had  a  civil  remedy  reserved  by  the  Ordin- 
ance. The  resulting  damage  had  no  bearing  on  the  degree 
of  negligence.  On  the  case,  as  presented  before  me,  I  hold 
that  the  proper  penalty  would  be  $50  and  costs  of  the  pro- 
ceedings before  the  justice,  and  in  default  one  month's 
imprisonment. 

FoUowing  the  case  of  Rex  v.  McNutt,  cited  above,  I  order 
that  under  sec.  754  of  the  Code  the  conviction  be  modified 
accordingly. 


8ASKATCHEWAH. 

RiMMER,  DiST.  Ct.  J.  March  5th,  1908. 

DISTRICT  COURT. 

Re  ROBERT  AND  WEIR. 

Master  and  Servant  Ordinance — Magistrates'  Want  of  Juris- 
diction^ .when  Service  Terminated — Fami  Labourer — 
Menial  Servant — Period  of  Service — Wages  —  Notice  — 
Termination  of  Employment. 

An  appeal  by  the  complainant  to  the  District  Court  from 
&  magistrate's  order  dismissing  a  complaint  under  the 
Master  and  Servant  Ordinance. 
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H.  N.  Morphy,  for  the  appellant. 
N.  T.  Lockhart,  for  the  respondent. 

RiMME^R,  DisT.  Ct.  J. : — ^This  is  an  appeal  from  an  order 
of  J.  G.  Hastings,  a  justice  of  the  peace,  dismissing  a  com- 
plaint under  sec.  3  of  the  Master  and  Servant  Ordinance, 
that  the  respondent  unlawfully  refused  to  pay  to  the  ap- 
pellant $46  for  a  part  of  two  months'  wages,  the  same 
having  been  first  demanded. 

I  find  on  the  evidence  that  on  4th  July,  1907,  the  ap-  . 
pellant  agreed  to  work  for  the  respondent  for  4  months  at 
$35  per  month,  as  a  farm  labourer;  that  he  commenced 
work  on  6th  July,  1907,  and  left  the  respondent  on  10th 
September.  The  respondent  up  to  that  date  had  paid 
$28.90  on  account  of  wages.  In  accordance  with  agreement, 
the  appellant  lived  on  the  premises  of  and  was  found  in 
food  by  the  respondent.  I  have  some  difficulty  in  finding 
on  the  evidence  of  John  Weir  that  the  appellant  did  not 
leave  with  his  consent.  The  complaint  was  not  made  until 
November,  1907. 

Upon  these  facts  I  hold  that  the  appellant  was  a  menial 
servant:  Newton  v.  -Abbott,  4  L.  J.  155;  Nicol  v.  Greaves, 
12  W.  R.  961;  and  the  contract  for  service  for  4  months 
would  be  determined  by  a  month's  warning  or  by  payment 
of  a  month's  wages:  Turner  v.  Mason,  14  L.  J.  311;  Taylor 
V.  Kinsey,  4  Terr.  L.  R.  179.  Unless  it  was  terminated 
by  mutual  consent,  the  appellant  forfeited  a  month's  wages 
by  leaving  on  10th  September:  Manson  v.  McKen,  4  W.  L. 
R.  545;  but  there  would  be  $6.10  due  to  him  to  6th  August, 
1907. 

On  the  appeal  it  was  objected  on  the  part  of  the  re- 
spondent that  where  the  evidence  shewed  that  the  master 
had  a  civil  right  against  the  servant  on  the  contract,  the 
Master  and  Servant  Ordinance  did  not  apply,  and  the  magis- 
trate had  no  jurisdiction.  I  am  unable  to  accede  to  that 
objection.  Sub-sections  3,  4,  5  and  6  of  sec.  3  were  repealed : 
Acts  of  1907,  ch.  32,  sec.  4.  This  repeal  was  contempor- 
aneous with  the  provisions  which  give  the  District  Court 
jurisdiction  on  appeal:  District  Courts  Act,  1907,  ch.  9.  As 
the  Ordinance  stands,  I  hold  the  intention  of  the  legisla- 
ture to  be  that  where  there  is  a  continuing  relation  of 
master  and  servant,  the  magistrate  shall  have  jurisdiction  to 
hear  a  complaint  of  non-payment  of  wages  and  to  make  an 
order  for  payment  of  wages  (not  exceeding  2  months',  the 
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fame  having  been  first  demanded),  and  discharging  the  ser- 
vant from  his  empIo3rnient;  that  where  the  relation  con- 
tinueSy  the  magistrate  is  judge  of  law  and  of  fact,  subject  to 
the  right  of  appeal  to  the  District  Court.  To  avail  him- 
self of  the  provisions  of  the  section,  the  servant  must  com- 
plain to  the  justice  and  ask  for  an  order  of  discharge  while 
the  relation  continues  (in  case  of  wrongful  dismissal,  the 
relation  may  be  said  to  continue  but  for  the  act  of  the 
master). 

The  appellant  in  the  present  instance  did  not  take  this 
course.  He  did  not  apply  to  the  justice  until  November, 
2  months  after  he  had  left  the  employment  of, the  respond- 
ent The  Ordinance  requires  a  complaint  on  the  oath  of 
the  servant  against  his  master.  For  similar  cases  see  Helps 
V.  Emo,  9  L.  J.  302,  and  Folansby  v.  McCullum,  Man.  Cas. 
temp.  Wood  4.  The  appellant  had  by  his  own  act  or  con- 
sent determined  the  relation  on  10th  SeptemWr,  1907. 
On  the  evidence  I  hold  that  he  was  not  the  servant  of  the 
respondent  in  November  when  the  complaint  was  made.  In 
such  case  he  could  not  proceed  under  the  Ordinance. 

Appeal  dismissed  with  costs. 


SASKATCHEWAN. 

Johnstone,  J.  April  4th,  1908. 

CHAHBEB8. 

Be  seaborn  AND  HANSBERGER. 

Land  Titles  Act— -Execution  — Registration  —  Mortgage  — 
Priorities — Certificate  of  Title — Ownership. 

Summons  obtained  by  Walter  E.  Seaborn  under  the  Land 
Titles  Act  to  vacate  the  registration  of  a  writ  of  execution 
against  the  lands  of  James  E.  Davis  at  the  suit  of  N.  P. 
Hansberger. 

G.  E.  Taylor,  for  Seaborn. 

C.  E.  Armstrong,  for  Hansberger. 

Johnstone,  J.: — On  9th  June,  1906,  James  E.  Davis 
wd  Eleanor  B.  Davis,  of  the  district  of  Moose  Jaw,  in  the 


72  THE  WESTERN  LAW  REPORTER. 

province  of  Saskatchewan,  transferred  all  their  real  and 
personal  estate,  without  specifically  describing  lands,  to 
the  Saskatchewan  Trust  Company  of  Moose  Jaw^  in  trust, 
after  payment  of  certain  costs,  to  pay  all  the  debts  and 
liabilities  of  the  transferors  distributing  the  proceeds  of 
the  property  transferred  amongst  jthe  creditors  of  the 
transferors  ratably,  proportionately,  and  without  preference 
or  priority.  This  transfer  purports  to  have  been  made  in 
pursuance  of  the  Act  respecting  Assignments  and  Prefer- 
ences by  Insolvent  Persons,  cited  as  "  The  Assignments  Act, 
1906,'*  which  Act,  however,  did  not  come  into  force  until 
Ist  August  of  that  year,  and  contains  a  general  power  of 
attorney  to  George  Edward  Taylor.  On  12th  March,  1908, 
a  summons  was  granted  upon  the  application  of  Walter 
Ernest  Seaborn  calling  upon  all  parties  concerned  to  at- 
tend before  the  presiding  Judge  in  Chambers  at  Moose  Jaw 
on  17th  March,  1908,  to  shew  cause  why  an  order  should  not 
be  made  that  the  registration  of  the  writ  of  execution  of 
registry  against  the  lands  of  James  E.  Davis  at  the  suit 
of  N.  F.  Hansberger  should  not  be  vacated.  The  summons 
was  served  on  the  solicitors  of  N.  F.  Hansberger,  as  appears 
by  the  admission  of  service  indorsed  on  such  summons,  but 
no  service  was  effected  on  the  transferors.  The  application 
was  supported  by  the  affidavit  of  Walter  Ernest  Seaborn, 
setting  forth  that  on  14tli  June,  1907,  one  Alexander  C. 
McKean  had  made  a  mortgage  to  Seaborn  of  the  lands 
in  question  for  the  sum  of  $2,200,  which  mortgage  was 
registered  on  27th  August,  1907,  and  subsequently  assigned 
to  the  Northern  Trusts  Company  as  security  for  an  ad- 
vance made  by  such  Northern  Trusts  Company  to  Seaborn; 
that  demand  had  been  made  upon  the  registrar  for  the 
issue  of  a  certificate  of  title  free  from  the  charge  of  the 
execution  of  N.  F.  Hansberger  against  James  E.  Davis;  that 
the  lands  in  question  had  been  transferred  to  Alexander  C. 
McKean  by  a  transfor  registered  as  3,567  on  29th  August, 
1907  (this  transfer  bears  date  14th  June,  1907);  and  fur- 
ther that  on  10th  June,  1907,  James  E.  Davis,  by  his  at- 
torney George  Edward  Taylor,  had  transferred  said  lands 
to  the  Saskatchewan  Trusts  Company  aforesaid.  From  the 
abstract  of  title  it  appears  that  Hansberger^s  execution  was 
registered  in  the  Land  Titles  oflBce  on  12th  February,  1907; 
that  a  transfer  from  Davis  to  the  Saskatchewan  Trust  Com- 
pany was  registered  on  12th  June,  1907;  that  a  certificate 
of  title  issued  to  the  Saskdtchewan  Trust  Company  of  Moose 
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Jaw  on  12th  June,  1907,  which  company  tranHf erred  to 
Alexander  C.  McKean  the  lands  in  question  on  26th  August, 
1907,  and  the  transfer  was  registered  on  27th  August,  1907, 
on  which  day  a  certificate  of  title  issued  to  Alexander  C. 
McKean,  who  mortgaged  to  the  applicant,  Walter  E.  Sea- 
born, as  of  14th  June,  1907.  This  mortgage  was  regis- 
tered on  27th  August,   1907. 

There  is  no  evidence  whatever  adduced  in  support  of  the 
application  shewing  under  what  section  of  the  Land  Titles 
Act  the  demand  referred  to  in  the  affidavit  was  made  upon 
the  registrar.  No  application  appears  to  have  been  made 
to  him  under  sec.  158  of  the  Act.  Provision  is  made  by 
sec.  128  of  the  Land  Titles  Act  whereby  the  assignee  may 
file  an  assignment  made  under  the  Assignments  Act,  and 
make  an  application  to  the  registrar  to  be  registered  as 
owner  of  any  lands  mentioned  in  such  assignment,  who  may 
^hereupon  transmit  the  land  to  such  assignee,  who  shall 
thereupon  become  the  owner.  This  section  provides,  how- 
ever, that  its  provisions  shall  not  affect  any  lands  of  the 
person  making  such  assignment  which  are  exempt  from 
seizure  by  sale  under  execution.  There  is  no  proof  that 
the  lands  transferred  by  Taylor,  the  attorney  of  James  E. 
Davis,  did  not  comprise  his  homestead,  and,  as  Davis  seems 
to  have  had  no  notice  of  this  application,  and  as  the  transfer 
by  Taylor  to  the  Saskatchewan  Trust  Company  may  have 
been  made  without  the  knowledge  and  consent  of  Davis, 
1  think  the  registrar  very  properly  refused  to  declare  such 
assignee  the  owner,  even  had  he  the  authority  to  do  so  under 
this  section.  It  did  not  appear  that  the  land  in  question  was 
land  which  had  passed  under  the  transfer  by  James  E. 
Davis  and  his  wife  to  the  Saskatchewan  Trust  Co.  I  ex- 
press no  opinion  as  to  the  power  of  the  registrar,  under  the 
eircTunstances  of  this  case,  to  entertain  an  application  to 
vacate  under  the  provisions  of  the  Land  Titles  Act,  or  of 
the  Court  or  Judge  to  grant  relief  under  like  circumstances 
without  suit  in  that  behalf. 

The  summons  will  be  discharged  with  costs,  for  the 
reasons  given. 
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SASKATCHEWAH. 

Wetmore,  C.J.  April  6th,  1908. 

CHAMBERS. 

EQUITY    FIRE    INSURANCE    CO.    v.    COULTHARD- 
ALKXANDER  CO. 

ANGLO-AMERICAN  FIRE  INSURANCE  CO.  v. 
COULTHARD-ALEXANDER  CO. 

Parties-Joinder  of  Defendants — Separate  Causes  of  Action 
— Libel — Leave  to  Amend  by  Alleging  Joint  Caiu^e  of  Ac- 
tion— Pleading — Election, 

Summons  obtained  by  the  defendants  for  an  order  stay- 
ing proceedings  or  requiring  the  plaintiffs  to  elect  against 
which  of  the  defendants  (the  company  and  W.  A.  Coulthard) 
they  would  proceed,  and  in  default  of  such  election  for  an 
order  dismissing  the  actions. 

J.  A.  Allan,  for  defendants. 
T.  S.  McMorran,  for  plaintiffs. 

Wetmore,  C.J.  : — These  actions  arc  brought  for  alleged 
libel  of  the  plaintiffs,  and  such  libels  are  contained  in  a 
letter  to  one  W.  R.  Tucker,  dated  4th  December  last.  The 
statements  of  claim  in  each  action  are  the  same,  one  state- 
ment of  claim  alleging  the  libel  against  the  Equity  Fire 
Insurance  Company,  and  the  other  the  one  against  the 
Anglo-American  Fire  Insurance  Company. 

The  statements  of  claim  each  contain  6  paragraphs. 
The  third  paragraph  alleges  that  this  letter  was  written  by 
the  defendant  company,  and  the  fourth  paragraph  states 
in  the  alternative  that  it  was  written  by  the  defendant 
Coulthard.  Or,  in  other  words,  the  statement  of  claim  in 
each  case  joins  an  action  against  the  defendant  company 
with  a  separate  action  against  the  defendant  Coulthard  in 
respect  to  the  libels. 

The  defendants  obtained  a  Chambers  summons  for  an 
order  staying  proceedings  in  the  actions  or  requiring  the 
plaintiffs  to  elect  against  which  of  the  defendants  they 
would  proceed,  and,  in  default  of  such  election,  to  dismiss 
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the  actions.  On  shewing  cause  against  this  summons,  a 
copy  of  the  letter  on  which  the  alleged  actions  are  hased 
^a«  produced.  That  letter  purports  to  be  signed  '*  The 
Coulthard- Alexander  Co.,  Ltd.,  by  W.  A.  Coulthard,  presi- 
dent.'* 

I  think  it  is  very  clear  that  these  two  causes  of  action 
cannot  he  joined,  at  any  rate  without  leave  of  a  Judge.  It 
is  tnie  that  the  causes  of  action  against  each  defendant 
arise  out  of  the  same  transaction,  but  the  pleader  has  not 
seen  fit  to  bring  a  joint  action  against  both  defendants;  but, 
as  I  have  stated,  he  has  brought  an  action  against  each  de- 
fendant alleging  against  each  a  separate  cause  of  action. 
The  only  rule  of  practice  under  which  it  could  by  any  pre- 
tence he  contended  that  the  practice  would  authorize  such 
a  proceeding  would  be  Eule  29  of  the  Judicature  Ordinance, 
vhich  corresponds  with  Order  XVI.,  Rule  4,  of  the  English 
Knies.  It  has  been  rej)eatedly  held  by  the  EnglisU  Courts 
that  that  Rule  applies  to  joinder  of  parties,  not  to  joinder 
of  canses  of  action.  The  Rule  governing  the  matter  of 
joinder*  of  causes  of  action  is  Rule  1  of  Order  XVIII. 
of  the  English  Eples,  which  corresponds  with  Rule  79  of 
the  Judicature  Ordinance. 

In  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  the  ques- 
tion of  the  right  to  join  several  plaintiffs  in  one  action 
when  there  were  separate  rights  of  action  by  each  plaintiff 
^as  considered,  and  it  was  held  that  under  the  circumstances 
of  that  case  the  plaintiffs  could  not  be  joined.  Of  course 
the  question  came  up  under  Rule  1  of  Order  XVI.,  which 
^as  the  same  practically  as  Rule  26  of  the  Judicature  Ordin- 
^ce.  But  in  deciding  the  question  Lord  Russell  of  Killowen 
was  clearly  of  opinion,  and  it  seems  to  me  correctly  so,  that 
"nies  1  and  4  of  the  Order  must  have  the  same  construction, 
that  is^  if  Buie  i  ^gg  ag  ^i^le  in  its  application  as  contended 
'^'  Ijy  the  plaintiffs,  then  Rule  4  would  be  equally  wide  to 
*llow  the  joinder  of  all  sorts  of  defendants  ;  and  Lord  Her- 
«^HLord  Chancellor,  at  p.  500,  states:  "  Order  XYL,  Rule 
^.  purports  to  deal  merely  with  the  parties  to  an  action, 
and  has,  I  think,  no  reference  to  the  joinder  of  several 
causes  of  action.  This  subject  is  dealt  with  in  Order  XVIII." 
And  Lord  Rnssell,  at  p.  504,  says :  "  Order  XVL  is  conver- 
sant with  the  subject  matter  different  from  that  dealt  with 
by  Order  XVIII.  Order  XVI.,  principally  in  Rules  1  and  4, 
deals  with  the  parties  to  an  action,  but,  in  my  judgment. 
Order  XTIII.  deals  and  deals  only  with  the  causes  of  action 
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which  may  be  joined  together  in  an  action  properly  con- 
stituted as  to  parties  under  Order  XVI/' 

I  would  also  refer  to  Sadler  v.  Great  Western  R.  W.  Co., 
[1896]  A.  C.  450.  That  was  a  common  law  action  also — ^and 
it  is  important  to  bear  that  in  mind  all  through  the  con- 
sideration of  this  question.  It  was  an  action  against  two 
defendants  in  which  it  was  alleged  "  that  each  of  the  de- 
fendants by  their  several  acts  and  that  the  defendants  by 
their  combined  acts  have  obstructed  the  plaintiff's  access  to 
his  premises/*  and  claimed  damages  against  them  and  each 
of  them  and  an  injunction.  It  was  held  that  these  causes 
of  action  could  not  be  combined.  A  fortiori,  in  an  action, 
such  as  the  present,  where  the  plaintiffs  claim  against  each 
of  the  defendants  severally,  the  causes  of  action  cannot  be 
joined.  I  will  refer  also  to  Gower  v.  Couldridge,  [1898]  1 
Q.  B.  348;  Xyblett  v.  Williams,  6  Times  L.  R.  200;  and 
Hinds  V.  Town  of  Barrie,  6  0.  L.  R.  656,  660,  2  0.  W.  R. 
995,  in  which  Osier,  J. A.,  lays  down :  "  Different  defend- 
ants cannot  be  brought  before  the  Court,  for  the  same  action, 
where  the  real  causes  of  action  that  exist  against  them  are 
separate.'* 

It  is  possible  that  the  plaintiffs  might  apply  and  obtain 
leave  under  Rule  32  of  the  Judicature  Ordinance  to  join 
both  defendants.  I  express  no  opinion  with  respect  to  that; 
I  merely  refer  to  the  Rule;  and  it  also  may  be  that  they 
could  bring  their  actions  against  both  of  the  defendants 
jointly,  and  if  at  the  trial  they  proved  a  joint  libel  by  both, 
or  a  separate  libel  by  either  one  of  them,  they  might  re- 
cover against  both  or  either  one  as  the  case  may  be.  But 
they  have  been  mistaken  in  their  practice,  in  my  opinion, 
and  this  application  must  be  granted. 

The  order  will  be  that  the  plaintiffs  do,  within  14  days 
after  service  of  the  order,  elect  against  which  of  the  de- 
fendants they  will  proceed;  or  they  may,  within  that  time, 
amend  their  statement  of  claim  by  alleging  a  joint  cause  of 
action  against  both  defendants.  On  default  of  their  either 
BO  electing  or  amending,  their  actions  to  bo  dismissed  with 
costs.  This  order  not  to  interfere  with  plaintiffs'  right 
to  make  an  application  to  a  Judge  under  Rule  32'  of  the 
Judicature  Ordinance,  provided  that  such  application  be 
made  before  the  expiration  of  the  14  days. 

The  plaintiffs  will  pay  the  defendants'  costs  of  this  appli- 
cation in  any  event. 

Order  in  each  action  the  same. 
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SASKATCHEWAH. 

Wetmoee,  C.J.  April  8tii,  1908. 

CUAMBKU8. 

UNION  BANK  v.  JORDON. 

Uorigage — Sale  under  Judgment  —  Sale  Subject  to  Prior 

—  Mortgage — Confirmation — Invalidity  of  Registered  Exc- 

tuiions — Uomestend  Exemption — Originating   Summons 

—rJurigdiction — Declaration  of  Invalidity — Status  of  Ex- 

(cution  Creditors. 

Application  by  plaintiffs  to  confirm  the  sale  of  the 
north-wcBt  quarter  of  section  30,  township  6,  range  13,  west 
of  second,  made  under  foreclosure  and  sale  proceedings 
upon  a  mortgage  from  the  defendant  Jordon  to  the  plain- 
tiffs. 

T.  S.  McMorran,  Regina,  for  the  plaintiffs. 

T.  D.  Brown,  Regina,  for  the  defendants  Doran  and 
Baiter. 

Wetmore,  C.J.: — The  defendant  Mergens  held  a  prior 
mortgage  to  the  plaintiffs',  made  and  registered  before  theirs. 
The  other  defendants  are  execution  creditors,  whose  execu- 
tions appear  on  the  abstract  of  title  to  have  been  registered 
wioxB  either  the  mortgage  of  Mergens  or  of  the  plaintiffs. 
%  brother  Newlands  made  an  order  for  sale  of  the  land  in 
question,  and  directed  that  the  moneys  realized  from  such 
«ile  be  paid  into  Court  to  the  credit  of  this  cause,  to  be 
Whed,  firstly,  in  payment  of  the  amount  which  might  be 
^ound  due  to  the  plaintiffs  under  their  mortgage,  together 
^th  all  costs  of  the  proceedings,  as  far  as. the  same  would 
eitend;  the  balance  to  be  paid  to  the  remaining  defendants 
upon  appUcation  for  such  purpose;  and  he  ordered  that 
when  such  sale  had  been  effected,  the  purchaser  was  toire- 
ceive  a  vesting  order  vesting  the  land  in  him  free  from  all 
incumbrances.    It  was  conceded  on  the  part  of  the  plaintiffs 
that  there  was  a  mistake  in  taking  this  order  out,  in  so  far 
as  Mei^ens^s  mortgage  was  concerned,  and  that  the  order 
should  have  been  for  the  sale  of  the  land  subject  to  Mer- 
geng^s  mortgage.    Accordingly,  when  the  land  was  sold,  the 
auctioneer  stated  that  it.  was  sold  subject  to  Mergens's  mort- 
gage, and  in   confirming  the  sale  I  am   requested  by  the 
plaintiffs  to  confinn  the  sale  subject  to  that  mortgage. 
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Upon  application  to  me  for  confirmation,  I  issued  a 
summons  calling  upon  all  persons  interested  to  shew  cause 
why  an  order  should  not  be  made  confirming  the  sale  sub- 
ject to  the  mortgage  of  Mergens,  and  directing  the  registrar 
of  land  titles  to  cancel  the  existing  certificate  of  title  and 
issue  a  new  certificate  in  th^  name  of  the  plaintiffs,  free 
from  all  incumbrances  save  and  except  that  of  the  mortgage 
to  Mergens,  and  why  the  registration  of  the  various  execu- 
tions against  the  land  should  not  be  held  and  declared  as 
not  binding.  I  may  ?ay  the  lands  were  bought  in  by  the 
plaintiffs  at  the  sale  in  question. 

The  ground  upon  which  it  is  contended  that  the  execu- 
tions in  question  are  invalid  against  this  land  is  that  such 
land  was  exempt  from  seizure  under  execution,  it  being  the 
homestead  of  the  defendant  Jordon.  That  fact  was  estab- 
lished, and  I  assume  that  it  was  for  that  reason  my  brother 
Newlands  held  that  the  executions  were  not  binding  upon 
this  land. 

At  the  return  of  the  summons  issued  by  me,  the  only 
defendants  who  appeared  were  Doran  and  Baxter,  execution 
creditors,  who  appeared  by  counsel  and  set  up  that  there 
was  no  jurisdiction  by  originating  summons  to  declare  these 
executions  invalid.  I  may  say,  in  the  first  place,  that  I 
would  not  attempt,  even  if  I  considered  the  point  well  taken, 
to  give  effect  to  it,  for  I  would  not  think  of  practically  over- 
ruling the  decision  of  my  brother  Newlands,  from  whose 
order  no  appeal  has  been  taken.  In  such  case  I  would  refer 
the  matter  to  the  Court  en  banc.  But  I  am  of  opinion  that 
this  question  is  decided  by  authority.  The  question  came 
up  in  Bocz  V.  Spiller,  6  Terr,  l!  K.  225,  2  W.  L.  R. 
280,  and  it  was  there  held  that  a  Judge  had  jurisdiction  to 
deal  with  the  matter  by  originating  summons  issued  in  a 
foreclosure  proceeding. 

It  was  then  urged  that  the  sale  was  subject  to  the  execu- 
tions. I  am  most  decidedly  of  the  opinion  that  that  is  not 
correct,  because  the  order  of  sale  directed  the  land  to  be 
sold,  the  money  realized  to  be  first  applied  in  payment  of 
the  plaintiffs'  claim  as  before  stated,  and  the  vesting  order 
was  to  be  free  from  all  incumbrances.  Under  such  an  order, 
the  learned  Judge  could  never  have  contemplated  that  the 
sale  was  to  be  subject  to  these  incumbrances. 

Then  it  was  contended  that,  inasmuch  as  the  order  did 
not  state  that  the  sale  was  to  be  subject  to  Mergens's  mort- 
gage, it  (the  sale)  was  invalid.    I  am  at  a  loss  to  see  in  what 
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way  any  prior  incumbrancer  has  been  prejudiced  by  the 
sale^  seeing  that  it  was  distinctly  announced  that  the  sale 
was  to  be  subject  to  this  mortgage,  and  the  purchaser  pur- 
chased with  a  full  knowledge  of  that  fact. 

Then  it  was  argued  that  the  equity  of  redemption  should 
have  been  sold.  I  am  afraid  that  I  do  not  quite  understand 
this  point.  What  was  sold  was  the  land  subject  to  prior 
incumbrances,  and  that  is  the  usual  form  of  sale,  and  seems 
to  be  the  correct  form. 

I  may  add,  with  respect  to  this  matter,  that,  having 
ruled  that  the  execution  creditors  have  no  claims  against  the 
land;  it  seems  to  me  that  Messrs.  Doran  and  Baxter  have 
no  locus  standi  to  raise  any  objections  at  all — they  are  not 
concerned  in  it. 

The  order  will  be  that  the  sale  be  confirmed,  and  that 
an  order  issue  vesting  the  land  in  the  purchaser  free  from 
all  incumbrances  whatever,  except  that  of  the  mortgage 
to  Mergens,  and  that  the  moneys  paid  into  Court  be  paid 
out :  first,  in  payment  of  the  plaintiffs'  costs  of  this  action, 
including  the  costs  of  sale;  second,  the  balance  to  be  paid 
out  to  the  plaintiffs  on  account  of  the  amount  due  them  on 
the  mortgage ;  and  that  the  registrar  of  land  titles  do  cancel 
the  existing  certificate  of  title  to  the  defendant  Jordon  and 
issue  a  new  certificate  to  the  plaintiffs  free  from  all  incum- 
brances except  the  n^rtgage  to  the  defendant  Mergens. 
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Lamont,  J.  April  8th,  1908. 

CHAMBERS. 

He  nelson  ford  LUMBER  CO. 

Company — Winding-up — Petition  for — Status  of  Petitioners 
— Foreign  Company  not  Registered — Foreign  Companies 
Ordinance. 

Petition  by  the  Winnipeg  Paint  and  Glass  Company  for 
an  order  directing  that  the  Nelson  Ford  Lumber  Company 
be  wound  up  under  the  provisions  of  the  Winding-up  Act 
and  amendments. 

T.  S.  McMorran,  Regina,  for  the  Winnipeg  Paint  and 
Glass  Co. 

W.  B.  Willoughby,  Moose  Jaw,  for  the  Nelson  Ford  Lum- 
ber Co. 
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Lamont,  J. : — ^The  petitioners  are  a  company  incorporated 
under  the  laws  of  Manitoba,  but  not  registered  in  this  pro- 
vince, who  for  some  time  have  been  doing  business  with  the 
Nelson  Ford  Lumber  Co.,  also  an  incorporated  company 
with  head  office  at  Estevan,  in  this  province. 

The  petition  alleges  that  the  Nelson  Ford  Lumber  Co. 
are  unable  to  pay  their  debts  in  full;  that  they  are  indebted 
to  the  petitioners  in  the  sum  of  $2,920.89;  that  the  said 
sum  is  past  due  and  owing;  and  that,  although  repeatedly 
requested  to  pay  the  said  amount,  they  have  refused  and 
neglected  so  to  do. 

The  Nelson  Ford  Lumber  Company,  by  one  of  their 
directors,  Mr.  Ford,  filed  an  aflSdavit  denying  the  correctness 
of  the  allegations  set  out  in  the  petition,  and  also  alleging 
that  the  petitioners  were  not  registered  in  this  province,  as 
required  by  the  provisions  of  the  Foreign  Companies  Ordin- 
ance; and  it  was  argued  that  not  being  registered  in  this 
province,  the  petitioners  had  no  locus  standi  before  the 
Court. 

On  the  evidence,  I  find  that  the  petitioners  are  not  re- 
.  gistered  under  the  Foreign  Companies  Ordinance,  and  the 
question  is:  Does  this  debar  them  from  presenting  or  pro- 
ceeding with  their  petition? 

Section  10  of  the  Foreign  Companies  Ordinance  reads 
as  follows:  "Any  foreign  company  required  by  this  Ordin- 
ance to  become  registered  shall  not  while  unregistered  be 
capable  of  maintaining  any  action  or  other  proceeding  in 
any  Court  in  respect  of  any  contract  made  in  whole  or  in 
part  in  the  Territories  in  the  course  of  or  in  connection  with 
business  carried  on  without  registration  contrary  to  the  pro- 
visions of  section  3  hereof.  2.  In  any  action  or  proceeding, 
the  burden  of  shewing  that  it  is  registered  shall  be  upon 
the  company.'' 

There  can  be  no  question  that  the  present  application 
is  a  proceeding  in  Court.  Neither  can  there  be  any  question 
that  it  is  in  respect  of  a  contract  made  in  the  province  in 
connection  with  the  business  carried  on  by  the  petitioners, 
for  it  is  only  as  "  creditors  "  that  the  petitioners  can  make 
the  application:  R.  S.  C.  1906  ch.  144,  sec.  12.  Are  the 
petitioners,  then,  a  foreign  company  required  by  the  Ordin- 
ance to  be  registered? 

Section  3  of  the  Foreign  Companies  Ordinance  provides 
as  follows :  "  3.  (1)  Unless  otherwise  provided  by  any  Ordin- 
ance, no  foreign  company  having  gain  for  its  object  or  a 
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part  of  its  object  shall  carry  on  any  part  of  its  business  in 
the  Territories  unless  it  is  duly  registered  under  this  Ordin- 
ance. ...  (3)  The  taking  orders  by  travellers  for 
goods,  wares,  or  merchandise  to  be  8u])sequently  imported 
into  the  Territories  to  fill  such  orders,  or  the  buying  or  sell- 
ing of  such  goods,  wares,  or  merchandise  by  correspondence, 
if  the  company  has  no  registered  agent  or  representative, 
and  no  warehouse,  office,  or  place  of  business  in  the  Terri- 
tories, the  onus  of  proving  which  shall  in  any  prosecution 
under  this  section  rest  on  the  accused,  shall  not  be  deemed 
to  be  carrying  on  business  under  the  meaning  of  this  Or- 
dinance.*' 

This  section  requires  the  company  to  be  registered  un- 
less they  come  within  the  eiception  provided  for  in  sub-sec. 
3.  To  bring  them  within  that  sub-section,  they  must  shew 
that  the  orders  for  the  goods  delivered  in  respect  of  which 
the  indebtedness  arose  were  taken  by  a  traveller,  and  that 
the  company  had  no  resident  agent  or  representative,  and 
had  no  warehouse,  office,  or  place  of  business  in  the  province. 
The  onus  of  bringing  the  company  within  this  sub-section  is 
on  the  petitioners.  There  is  evidence  before  me  that  the 
orders  were  taken  by  a  traveller,  but  there  is  no  evidence 
whatever  that  the  petitioners  did  not  have  a  resident  agent 
or  representative  or  a  warehouse,  office,  or  place  of  business 
within  the  province.  In  the  absence  of  such  evidence,  they 
do  not  bring  themselves  within  sub-sec.  3. 

The  petition  will  therefore   be  dismissed  with  costs. 


SASKATCHEWAJT. 
Johnstone,  J.  April  9th,  1908. 

CHAMBERS. 

GILROY  V.  PROE. 

Mortgage — Foreclosure  —  Defence  —  Extension  of  Time  for 
Payment  of  Instalment — Agreement  —  Consideration  — 
Oral  Contract — Evidence, 

Application   by  way  of  originating  summons  for  fore- 
closure and  immediate  possession. 

W-  M.  Martin,  Regina,  for  plaintiff. 
C.  E.  D.  Wood,  Regina,  ioy  defendant. 

Johnstone,  J. : — In  support  of  the  application  there  was 
filed  an  affidavit  of  the  plaintiff  proving  default  and  circum- 
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stances  shewing  that  the  defendant  had  no  intention  to  fanii 
the  property  during  the  season  of  1908,  and  a  probable  loss 
to  the  plaintiff  in  consequence.     The  sale  price  of  the  pro- 
perty was  some  $13,000.     Nothing  was  paid  by  the  defendant 
on  account  of  the  purchase  price.     An  instalment  fell  due  on 
1st  December,  1906.     This,  with  interest,  was  paid,  but  de- 
fault was  made  in  the  instalment  which  fell  due  on  1st  De- 
cember, 1907.     The  defendant  had  raised  a  crop  on  the  pre- 
mises in  the  year  1907,  consisting  of  1,000  bushels  of  wheat 
and  something  over  600  bushels  of  oats.     The  property  sold 
by  the  plaintiff  to  the  defendant  consisted  of  real  estate 
covered  by  the  mortgage  in  question,  and  personal  estate  to 
the  value  of  $2,700,  and  plaintiff,  in  payment  of  the  latter, 
had  taken  several  promissory  notes  from  the  defendant  with- 
out any  security.     One  of  these  notes  fell  due  prior  to  the 
issue  of  the  originating  summons.     Before  taking  these  pro- 
ceedings, the  plaintiff,  on  several  occasions,  both  personally 
and   through  her  solicitor,  endeavoured  to  obtain  security 
from  the  defendant  for  both  payments  in  arrears  as  well  as 
notes  unsecured  and  not  yet  due.     It  was  only  after  seizure 
under  distraining  power  given  by  the  mortgage  that  a  bill  of 
sale  was  given  by  the  defendant  to  the  plaintiff  on  all  the 
goods  and  chattels  sold  by  her  to  the  defendant  at  the  time 
the  mortgage  was  given.     The  defendant  contended  and  filed 
affidavits  and  adduced  other  evidence  to  support  this  con- 
tention that  this  bill  of  sale  was  given  to  obtain  an  extension 
of  time  which  it  was  agreed  he  should  have  for  the  payment 
of  moneys  past  due. 

In  cross-examination  upon  his  affidavit,  defendant  said  a 
payment  of  $500  and  interest,  due  on  the  mortgage  last 
December,  had  not  yet  been  paid  except  by  giving  a  bill  of 
sale  as  security  of  the  stock  and  implements.  Tliat  was  in 
January.  Plaintiff's  solicitor  had  asKed  him  (defendant) 
if  he  wanted  to  stay  on  the  farm,  and,  upon  receiving  a  reply 
in  the  affirmative,  had  answered,  "  Well,  give  the  bill  of  sale 
and  go  ahead."  He  thought  the  bill  of  sale  was  taken 
in  payment  of  the  amount  due  on  the  mortgage,  but  would 
not  swear  tliat  anything  was  said  about  it.  Defendant  ad- 
mitted having  had  a  number  of  conversations  with  plaintiff's 
solicitor,  as  well  as  with  the  plaintiff,  respecting  this.  His 
evidence  reads  as  follows: — 

"Q. — Now,  was  any  tiling  said  at  any  of  these  conversa- 
tions whereby  you  were  to  liave  your  payment  which  was  diu' 
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in  December  extende<l  until  next  fall  if  you  gave  that  bill 
of  sale? 

"A. — ^That  was  the  agreement  with  Miw*  Gilroy  when  I 
took  the  farm,  if  I  couldn't  meet  my  payments  she  would 
not  press  me. 

"Q. — Was  anything  said  at  any  of  these  conversations  by 
which  that  payment  was  to  be  postponed  until  the  fall  of 
1908  if  you  gave  that  bill  of  sale? 

"A. — Well,  you  said  I  could  go  on  and  work 

"Q. — Just  answer  iHy  (luestion;  was  anything  said  about 
eiteBding  the  payment  until  the  fall  of  1908  ? 

"A. — T  think  that  is  extending  the  pa3rment.  You  said 
i^  I  gave  the  bill  of  sale  I  could  go  ahead  and  work  the  farm. 

"Q. — ^Was  that  the  only  thing  that  wa**  said  about  extend- 
ing the  payment  until  1908? 
"A.— I  think  so/' 

Plaintiff's  solicitor  gave  evidence  to  the  effect  that  no 
mch  understanding  was  arrived  at  or  was  ever  intended  to 
be  arrived  at. 

I  have  arrived  at  the  conclusion  in  this  matter  that  the 
plaintiff  is  entitled  to  an  order  for  immediate  possession  and 
Bale. 

An  agreement  for  good  consideration  to  extend  the  time 
for  payment  of  an  instalment  of  principal  and  interest  or 
'>othcan  be  enforced:  Williams  v.  Stem,  5  Q.  B.  D.  409  (in 
'PP^l) :  but  such  agreement  when  verbal  must  be  supported 
"y  evidence  clear  and  convincing.  The  evidence  adduced 
P^re  on  behalf  of  the  defendant  in  support  of  his  contention 
18  not  clear  and  convincing. 

It  is  clear  that  there  was  no  express  agreement.  Even 
^^ni  the  point  of  view  of  the  defendant's  case,  this  must  be 
^^Jiceded.  His  contended  arrangement  is  a  matter  of  infer- 
^^^  drawn  from  observations  made  by  Mr.  Balfour,  which 
inference  1  find  was  not  warranted  under  the  circumstances. 


SASKATCHEWAN. 

I^Moirr,  J.  April  10th,  1908. 

CHAMBERS. 

REX  EX  EEL.  TOBEY  v.  McDONALD. 

•V«mcipa/  Elections — Election  of  Councillor — Qualification 
of  Voters — Payment  of  Taxes — Declaration  of  Voter, 

On  12th  Pebruarr,  1908,  the  relator,  Tobey,  obtained 
a  summons  calling  upon  the  respondent  Oeorj^e  McDonald 
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to  shew  cause  why  an  order  should  not  be  made  ousting  the 
said  McDonald  from  his  position  as  councilman  for  local 
improvement  district  23-N-3,  on  the  grounds  that  E.  G. 
Geates,  Amos  George,  Ewan  W.  ]\futch,  Frank  Kay,  Earl  Ray, 
Elmer  Eay,  H.  Young,  F.  Cleaver  and  H.  Halvoeson,  and  one 
Joseph  0.  Johnstone,  voted  at  the  said  election  for  said 
George  McDonald,  and  were  not  properly  qualified  to  vote, 
inasmuch  as  the  taxes  of  the  said  persons  had  not  been  paid. 

A.  M.  Panton,  for  the  relator,  moved  the  summons  abso- 
lute on  19th  March,  1908. 

No  one  appeared  for  the  respondent. 

Lamont,  J. : — On  the  return  of  the  summons  counsel  for 
the  relator  read  the  affidavits  of  the  relator  Tobey,  John 
Matheson,  and  F.  H.  Fitzgerald,  from  which  it  appeared 
that  an  election  had  been  held  for  the  local  improvement 
district  23-N-3  on  13th  January,  1908;  that  at  that  elec- 
tion George  McDonald,  the  respondent,  and  one  John  Mathe- 
son, had  been  candidates  for  the  position  of  councilman  for 
the  said  district;  that  11  votes  were  cast  for  the  said  John 
Matheson,  and  15  votes  were  cast  for  the  said  George  Mc- 
Donald, who  was  declared  elected;  that  of  the  11  votes  cast 
for  the  said  John  Matheson,  one  was  cast  by  Joseph  0.  John- 
stone, who  had  not  paid  the  taxes  due  to  the  district  for  the 
land  on  which  he  voted;  that  of  the  15  voters  who  voted  for 
the  said  George  McDonald,  the  9  whose  names  are  set  out  first 
in  the  summons  had  not  paid  the  taxes  due  to  the  district 
against  the  lands  in  respect  of  which  they  voted. 

For  the  relator,  it  was  argued  by  Mr.  Panton  that,  al- 
though these  9  were  owners  of  land  in  the  district  and  had 
signed  the  declaration  required  to  l)e  signed  by  sec.  21  of 
the  Jjocal  Improvements  Act,  being  ch.  36  of  the  Acts  of 
1906,  they  were  not  entitled  to  vote,  because  the  taxes  due 
to  the  district  against  the  land  on  which  they  qualified  to 
vote  were  not  paid. 

The  law  governing  the  right  to  vote  at  an  election  under 
the  TiOcal  Improvements  Act  is  found  in  sees.  18  and  21  of 
that  Act.  Section  18  reads  as  follows:  "At  any  election  all 
persons  who  are  owners  or  occupants  of  ratable  land  in  the 
division  shall  be  entitled  to  vote."  And  sec.  21  is  as  fol- 
laws:  "Every  elector  of  the  division  may  vote  for  as  many 
persons  as  are  required  to  be  elected,  but  prior  to  the  votinj? 
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shall  sign  a  declaration  before  the  returning  officer  in  form 
A  in  the  schedule  to  this  Act^  and  record  his  vote  aB  provided 
in  such  form/'  Form  A  referred  to  in  this  section  is  as  fol- 
lows: "The  undersigned  severally  declare  each  for  himself 
that  he  is  a  ratepayer  in  the  above  mentioned  division  |ind 
Totes  in  respect  to  the  land  set  opposite  his  name  hereto,  that 
all  taxes  due  the  district  against  such  land  have  l)«.*f;n  paid, 
and  that  he  votes  for  the  person  as  set  beside  his  name 
hereto/^ 

In  Rex  ex  rel.  Stan  v.  Grants  I  held  that  the  legislature, 
having  amended  form  A  to  include  a  statement  that  all  taxes 
due  to  the  district  were  paid,  intended  that  form  A  should 
be  signed  as  a  pre-requisite  to  vote.  By  signing  form  A  the 
voter  declares  that  all  taxes  against  the  land  in  respect  of 
which  he  votes  are  paid.  In  the  present  case  the  9  voters 
referred  to  signed  the  declaration  in  form  A  and  voted.  The 
evidence  shews  that  the  statements  made  by  them  in  the  de- 
clarations that  their  taxes  were  paid  were  not  correct,  as  the 
taxes  were  not  paid.  If  these  votes  are  invalid,  McDonald 
had  not  a  majority  of  the  votes  cast,  and  was,  therefore,  not 
duly  elected.  The  question  then  is:  Is  the  payment  of  the 
taxes  necessary  before  a  ratepayer  has  a  right  to  vote?  I 
am  of  opinion  that  it  is.  Section  21  requires  a  person  to  sign 
the  declaration  in  form  A  before  voting.  I  cannot  imagine 
the  intention  of  the  legislature  to  have  been  to  give  a  person 
a  right  to  vote  if  he  signed  the  declaration  in  form  A  when 
that  declaration  was  not  true.  Yet  that  is  the  interpretation 
1  must  put  upon  the  Act  if  I  hold  that  these  9  votes  were 
good  and  valid  votes.  I  am  of  opinion  that  the  legislature 
intended  that  not  only  must  the  voter  sign  the  declaration 
in  form  A,  but  that  the  statements  therein  made  by  him 
must  be  true.  As  the  statements  made  in  the  declarations 
by  these  voters,  in  so  far  as  the  payment  of  taxes  was  con- 
cerned, were  not  true,  I  hold  these  votes  to  be  invalid  votes. 
The  election  will,  therefore,  be  set  aside,  the  respondent  Mo- 
Donald  ousted  from  the  office  of  councillor,  and  the  office 
declared  vacant. 

As  the  respondent  was  not  responsible  for  the  invalid 
votes,  and  has  not  in  any  way  opposed  this  application,  there 
^1  be  no  costs.  The  money  paid  into  Court  may  be  paid 
OQt  to  the  relator. 
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SASKATCHEWAN. 

Johnstone,  J.  April  IOth^  1908. 

TBIAL. 

HAKRIS  V.  DAKROCH. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Author- 
ity of  Agent  of  Vendor  to  Sell — Statute  of  Frauds — Re- 
ceipt— Specific  Performance. 

Action  by  purchaBer  against  vendor  for  specific  perform- 
ance of  a  contract  to  sell  the  north-east  quarter  of  section  1, 
township  1,  range  32,  west  of  the  Ist  meridian,  and  for  dam- 
ages for  refusal  by  the  defendant  to  deliver  up  possession 
of  the  property  agreed  to  be  sold. 

T.  D.  Brown,  Regina,  for  plaintiff. 

E.  L.  Elwood,  Moosomin,  for  defendant. 

Johnstone,  J.: — In  December,  1906,  the  defendant, 
Stuart  Darroch,  by  writing  under  seal,  authorized  one  Gilli- 
land,  of  Carievale,  in  the  province  of  Saskatchewan,  to  sell 
certain  lands  then  owned  by  the  defendant.  This  document 
is  in  the  following  words:  '*!  hereby  authorize  William  James 
Gilliland,  of  Carievale,  in  the  province  of  Saskatchewan,  to 
sell  for  me  and  in  my  name,  the  S.  W.  Vi  N.  E.  y^  of  section 
1,  township  1,  range  31-32,  at  and  for  the  price  or  sum  of 
$6,400,  payable  as  follows:  $2,000  down,  balance  in  5  years 
or  as  mucli  cash  possible  down  with  interest  at  6  per  cent, 
per  annum.  Description  of  land:  Improvements: — Two 
fifty  acres  broken,  one  hundred  twenty-five  ready  for  crop, 
buildings  worth  $500.  And  upon  such  sale  I  agree  to  pay 
the  following  commission:  4  per  cent,  if  sale  is  made  at 
above  price  in  cash  out  of  1st  payment,  or  if  sold  by  W.  J. 
Gijiiland,  and  I  further  appoint  the  said  W.  J.  Gilliland  my 
attorney  in  this  behalf,  with  power  and  authority  to  make  a 
contract  for  the  sale  of  said  land  in  accordance  with  the 
terms  above  set  forth,  and  I  agree  that  this  authority  shall 
continue  in  force  for  until  withdrawn  raontlis  from  date.  Tn 
witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 

day  of  Dec.,  A.D.  1906. 
Signed,  Sealed  and  Delivered 
in  the  presence  of 

Stuart  Darroch." 
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On  4th  March,  1907,  the  defendant  sent  to  his  agent  the 
following  letter : — 

''Edmonton,  March  4,  190j. 
"Mr.  W.  J.  Gilliland, 
"Carievale. 

"Dear  Sir:  How  is  real  et^tate  moving  in  that  country 

anyway?    Have  been  expecting  to  hear  from  you  re  my  farm 

before  this;  if  I  don^t  sell  at  once  will  have  to  rent.     If  the 

railway  is  extended  from  Tyleton,  it  should  put  land  in  that 

locality  in  big  demand,  and  consequently  prices  should  go 

np.    See  what  is  the  very  best  you  can  do  for  me  and  write 

me  at  once  or  wire,  and  T  will  answer  likewise.    I  would 

much  rather  dispose  of  it  than  rent,  and  would  like  to  get 

as  much  cash  down  as  possible.     You  might  send  me  one 

of  your  loan  forms,  that  in  case  I  don't  sell  I  would  put  a 

loan  on  the  X.W.  14  of  6-1-31,  and  try  and  sell  the  N.E.  Vi 

of  1-1-32^.     Awaiting  an   early   reply,   I   am,   yours   truly, 

Sbiart  Darroch,  box  615/' 

Between  the  receipt  of  this  letter  and  llth  March,  the 
agent  had  been  carrying  on  negotiations  with  the  plaintiff 
'''ith  a  view  of  selling  to  him  the  lands  referred  to,  with  re- 
^t  that  on  the  latter  date  Gilliland  sent  the  following  mes- 
sage to  Darroch : 

"Carievale,  :\rarch  llth,  1907.  To  Stuart  Darroch, 
I'^<lmonton.  Am  offered  twenty-six  hundred  for  north  east 
of  one,  five  hundred  cash.  Three  hundred  three  months, 
halance  three  payments,  six  per  cent.,  privilege  paying  all 
Wance  one  year,  wire  answer.  W.  J.  Gilliland." 
On  the  same  day  Darroch  replied  in  these  words : 
"Accept  the  offer,  forward  agreement,  writing." 
T^pon  receipt  of  this  telegram,  the  agent  sold  the  pro- 
P^f^  in  question  to  the  plaintiff,  and  reduced  the  contract 
^^  sale  to  writing,  and  had  the  same  executed  by  the  plain- 
^')  after  which  the  agent  forwarded  the  agreement  to  the 
defendant  for  signature  by  him.  This  document  is  dated 
13th  March,  and  contains  the  price  and  terms  of  sale,  namely, 
12,600,  payable  $500  on  or  before  the  execution  of  the  agree- 
ment, the  further  sum  of  $300  on  or  before  15th  June,  1907, 
>nd  the  balance  of  the  purchase  price  in  3  equal  payments 
of  $600  each  on  or  before  1st  April  in  the  years  1908,  1909, 
^i  1910,  with  interest  at  the  rate  of  6  per  cent,  per  annum 
^^  the  sum  of  $1,800,  to  be  computed  from  15th  March, 
1907.  The  vendee,  it  was  agreed,  should  have  possession  on 
15th  March,  1907,  and  be  at  liberty  to  pay  off  the  whole  of 
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the  balance  of  the  purchase  money  and  interest  at  any  time. 
On  the  day  following  the  execution  of  the  agreement  by  the 
plaintiff,  he,  the  plaintiff,  paid  to  Gilliland  the  first  pay- 
ment of  $500  and  took  Gilliland's  receipt  in  the  following 
words:  "  Village  of  Carrievale,  Sask.,  March  4th,  1907.  Re- 
ceived from  Jas.  Wm.  Harris  five  hundred  dollars,  being  for 
first  payment  to  Stuart  Darroch  on  the  N.E.  14  ot  sec.  1, 
tp.  1,  rge.  32,  as  per  agreement  of  Mch.  13-07.  W.  J.  Gil- 
liland, for  Stuart  Darroch." 

The  case  was  heard  before  me  at  Areola  at  the  January 
sittings.  It  was  contended  by  counsel  for  the  defendant 
that  there  was  no  completed  agreement  between  the  parties; 
that  the  receipt  for  $500  and  the  agreement  above  referred 
to  as  having  been  signed  by  Harris  did  not  constitute  such 
a  contract;  that  the  terms  contained  in  the  written  contract 
entered  into  by  the  plaintiff  could  not  be  imported  into  the 
receipt  so  as  to  constitute  a  binding  contract  within  the  pro- 
visions of  the  Statute  of  Frauds.  Further,  that  the  formal 
contract  entered  into  by  the  agent  was  not  such  a  contract 
as  the  agent  had  autliority  to  make. 

The  first  question  to  be  considered  is:  was  the  agent 
possessed  of  such  authority  as  authorized  him  to  enter  into 
the  contract  referred  to,  that  is,  the  contract  signed  by  the 
plaintiff?  The  authority  given  to  the  agent  in  December, 
1906,  namely,  "1  further  appoint  the  said  W.  J.  Gilliland 
my  attorney  in  this  behalf,  with  power  and  authority  to  maKe 
a  sale  of  said  land  in  accordance  with  the  terms  set  forth,'* 
was  still  a  subsisting  appointment.  This  finding  is  sup- 
ported by  the  letter  of  the  defendant  of  4th  March.  In 
Kosenbaum  v.  Belson,  [1900]  2  Ch.  268,  Buckley,  J.,  in  a 
case  where  the  authority  consisted  of  these  words  (contained 
in  a  letter),  '^  Pleat-e  sell  for  ine  my  houses,  and  I  agree  to 
pay  you  a  commission  on  the  purchase  price  accepted,"  held 
that  these  words  were  an  authority  to  sell,  and  further  held 
that  "a  sale  prima  facie  means  a  sale  effectual  in  point  of 
law,  including  the  execution  of  a  contract,  where  the  law 
requires  a  contract  in  writing.  I  do  not  find  anything  in 
the  circumstances  of  this  case  which  induces  me  to  say  that 
the  word  'sell'  here  means  less  than  this."  At  p.  271  the 
learned  Judge  is  reported  as  saying:  "I  have  been  unable  to 
find  any  case  in  which  it  has  been  held  that  instructions 
given  by  A.  B.  to  sell  for  him  Ids  house,  and  an  agreement 
to  pay  so  nmch  on  tlie  purchase  price  accepted,  are  not  an 
authority  to  make  a  binding  contract,  including  an  authority 
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*o  sign  an  agreement.  If  a  power  of  attorney  were  given 
^  A.  B.  to  sell  an  estate,  he  would,  in  my  opinion,  be  enti- 
^^i  in  the  absence  of  anything  narrowing  the  meaning  of 
the  word  'sell/  not  only  to  negotiate  for,  but  to  sign,  an 
■^reement  for  sale :  and  that  would  give  to  the  word  *8eir  its 
fall  meaning — ^namely,  to  conclude  a  binding  agreement  for 
sale/' 

In  view  of  the  facts  and  law  just  stated,  I  am  clearly  of 
the  opinion  that  the  agent  Oilliland  had  full  authority  not 
^^7  to  enter  into  the  contract  prepared  by  him  and  signed 
hj  the  plaintiflF,  but  that  he  also  had  authority  (had  he  so 
chosen)  to  have  signed  the  same,  and,  if  such  receipt  and 
«)x?tract  can  be  read  together,  there  was  a  completed  and 
''jading  contract  to  satisfy  the  Statute  of  Frauds,  and  one 
^ttich  could  be  enforced  bv  a  decree  for  specific  perform- 
ance. 

I  am  furthermore  of  opinion  that  the  receipt  referred  to, 
together  with  the  writing  signed  by  Harris,  constituted  a 
P^^   and  binding  contract.     In  Shardlow  v.  Cotterell,  20 
^^'  I>.  90,  it  was  held,  following  Long  v.  Millar,  4  C.  P.  D. 
*^^>  that  several  documents  could  be  joined  and  read  to- 
g^iher  60  as  to  constitute  a  contract  between  the  parties 
^^®  question  then  arises,  did  what  took  place  by  the  agent  in 
receiving  the  $500,  and  through  giving  the  receipt  therefor, 
*"d  endeavouring  to  import  into  such  receipt  the  contract 
r^Uced  by  him  into  writing,  constitute  a  completed  contract? 
think  it  did,  and,  in  this  opinion,  I  am  supported  by  the 
^^thority  of  the  Master  of  the  Rolls  in  Gibbina  v.  \orth 
^^tern  R.  W.  Co.,  11  Beav.  1.    Here  a  negotiation  was  en- 
^*^^  into  for  the  purchase  of  the  plaintiffs  property,  and, 
^^  15th  January,  1846,  a  letter  is  written  by  the  defendant's 
agent  in  which  he  says :  "I  am  directed  to  offer  you  for  the 
premigefi  referred  to,  £3,000     ...     I  say  three  thousand 
pounde."    The  price  is  here  emphatically  stated  to  be  £3,000. 
The  answer  to  this  letter,  which  is  dated  16th  January,  com- 
inences  thus :  "In  reply  to  yours  of  yesterday,  we  beg  to  in- 
form you  we  accept  your  offer  for  the  estate  at  Mile  End.'' 
The  Master  of  the  Bolls  then  proceeded  to  say:  "So  far  the 
'i^atter  i?  clear,  for  there  is  a  distinct  offer  and  a  distinct 
*f'ceptance  of  that  offer;  and  tliere  can  he  no  doubt  that, 
according  to  the  law  of  this  Court,  this  would  constitute  a 
^alid  contract,  the  sum  of  £3,000  bein«:  distinctly  offered, 
^^^  distinctly  accepted.     I  do  not  think  that  this  proposition 
^^  been  denied;  but  the  letter  of  acceptance  proceeds,  'If 
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you  approve  of  tlie  enclosed,  sign  tlie  same,  and,  on  the  re- 
ceipt of  the  deposit,  we  will  sign  you  a  copy.'  What  is  the 
meaning  of  this?  Is  it  to  contradict  the  first  part  of  the 
letter?  Does  it  mean  that  we  accept  tlie  offer,  but  reject  it 
unless  you  sign  the  enclosed  memorandum?  Or  rather,  is 
it  not  an  acceptance  and  a  proposal  of  a  more  formal  mode 
of  carrying  the  acceptance  into  execution?  If  the  latter  be 
the  meaning,  then,  according  to  the  authority  produced,  this 
would  not  destroy  the  contract.  If  it  was  a  mode  of  carrying 
a  contract  into  effect,  it  did  not  alter  the  existing  contract, 
though  the  proposed  mode  was  different  from  that  which  the 
law  would  direct;  for,  where  there  is  a  contract,  the  law 
prescribes  the  mode  of  its  performance."  This  decision  was 
followed  in  the  case  of  Bonnewell  v.  Jenkins,  8  Ch.  D.  70, 
at  p.  73.  James,  L.J.,  lays  down  the  law  in  the  following 
way:  "I  am  clearly  of  opinion  that  the  order  of  Mr.  Justice 
Fry  ought  to  be  affirmed.  Whether  there  is  a  binding  con- 
tract or  not  depends  on  the  construction  of  two  letters.  It 
is  settled  law  tliat  a  contract  may  be  made  by  letters,  and 
that  the  mere  reference  in  them  to  a  future  formal  contract 
will  not  prevent  their  constituting  a  binding  bargain.  There 
are  indeed  cases,  such  as  Rossi ter  v.  Miller,  where  the  Court 
may  hold  that  the  reference  to  the  future  contract  is  such 
as  to  shew  that  the  parties  did  not  intend  to  be  bound  until 
it  was  signed,  but  such  cases  depend  on  their  own  special 
circumstances.  Here  there  is  an  unconditional  acceptance 
by  the  defendant  of  the  plaintiff's  offer,  and  the  reference  to 
the  preparation  of  a  formal  contract  appears  to  mc  to  be 
immaterial.'* 

As  to  the  question  of  damages  for  breach  of  contract  in 
not  allowing  the  plaintiff  into  possession,  the  evidence  ad- 
duced at  the  trial  as  to  what  damage  the  plaintiff  had  sus- 
tained by  reason  of  such  refusal  was  not  of  a  very  satisfac- 
tory character.  Xo  evidence  of  a  specific  stated  amount  of 
damage  sustained  by  him  was  proved.  T  think,  however, 
the  plaintiff  did  suffer  damag:e  to  the  extent  of  $100  at 
least,  which  amount  I  allow  him. 

There  will  be  judgment  for  the  plaintiff  for  specific  per- 
formance of  the  contract,  a  reference  to  the  local  registrar 
as  to  title,  and  to  ascertain  the  amount  due  under  the  agree- 
ment, which  sum  shall  be  paid  into  Court  within  two  weeKS 
after  the  local  registrar  shall  have  made  his  report,  the 
moneys  to  abide  further  order.  The  question  of  further 
directions  and  costs  to  be  reserved  until  after  the  report  shall 
have  been  filed. 
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SASKATCHEWAN. 

JojfxsToxE,  J.  ArwL  10th,  11)08. 

CHAMUEKS. 

DEEKING  HARVESTEK  CO.  v.  BTiACK. 

Limitations  of  Actions — Claim  on  Promissory  Notes — (^on- 
ditional  Offers  to  Pay  Money — Letter  Acknowledgment 
in  ^\ riling  to  Take  Case  out  of  Statute — Requisites, 

A  question  of  law  haying  been  raided  on  the  pleadings; 
the  parties  agreed  to  submit  the  same  for  adjudication  upon 
the  following  statement  of  facts  admitted : — 

1-  The  plaintiffs  sue  on  two  promiflpory  notes,  both  dated 
13th  September,  1898,  and  due  respectively  on  Ist  October, 
1899,  and  1st  October,  1900,  and  both  hearing  interest. 

^'  ?^othing  has  ever  been  paid  by  the  defendant  on  ac- 
count of  the  said  notes. 

^-  The  action  was  commenced  on  4th  December,  1906. 
^-  There  was  never  any  other  debt  owing  from  tlie  defend- 
ant to  the  plaintiifs. 

^-  On  5th  January,  1901,  the  defendant  wrote  to  the 
plaintiffs  a  letter  in  the  following  words  and  figures: — 

"Fontantelli,  5th  January,  1901. 

leering  Harvester  Company, 

Chicago,  Ills. 

Dear  Sirs :  In  view  of  the  fact  that  I  have  reached  the 

time  when  I  must  either  compromise  with  my  creditors  or 

go  mto  bankruptcy,  I  write  you  at  this  time  to  learn  whether 

or  not  you  will  accept  a  small  sum  in  full  payment  of  my 

<>h"gation  to  your  company.     Conditioned  upon  my  being 

»hie  to  make  the  same  terms  with  other  creditors,  I  will 

Wyon  $5  in  full  discharge  of  your  claim  against  me,  some 

time  about  February  1st  next.     The  only  possible  benefit 

1  can  gain  by  this  course  is  the  saving  of  time.     There  is  no 

other  alternative,  and  if  you  do  not  wish  to  accept  this  offer, 

*  reply  to  this  letter  is  unnecessarv.     Yours  tnilv,  John  S. 

Black.*' 

The  question  submitted  to  the  Court  is :  Was  the  letter 
^tten  by  the  defendant  a  sufficient  acknowledgment  of  his 
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indebtedness  to  take  tlie  notes  sued  on  out  of  the  provisions 
of  the  Ordinances  respecting  limitations  of  actions  in  cer- 
tain cases? 

T.  S.  McMorran,  Regina,  for  plaintiffs. 
G.  E.  Taylor,  Moosejaw,  for  defendant. 

Johnstone,  J.: — The  law  as  to  acknowledgments  has 
been  clearly  expressed  in  Green  v.  Humphreys,  26  Ch.  D. 
474;  and,  to  take  a  case  out  of  the  statute,  there  must  be 
an  acknowledgment  or  promise  to  pay;  and  where  there  is  a 
clear  acknowledgment  of  what  is  due  from  the  person  giv- 
ing that  acknowledgment,  a  promise  to  pay  will  be  inferred. 
The  law  is  laid  down  by  Bowen,  L.J.,  at  p.  479,  that  an 
acknowledgment  must  be  clear  in  order  to  raise  the  implica- 
tion of  a  promise  to  pay.  "An  acknowledgment  which  is 
not  clear  will  not  raise  that  inference.  There  may  be  an 
acknowledgment  of  a  debt  which  would,  if  it  stood  by  itself, 
be  clear  enough,  still,  if  words  are  found  combined  with  it 
which  prevent  the  possibility  of  the  implication  of  the  pro- 
mise to  pay  arising,  then  the  acknowledgment  is  not  clear 
within  the  meaning  of  the  definition ;  because,  not  merely  is 
there  found  in  the  words  something  that  expresses  less  than 
a  promise  to  pay,  but  because  the  words  express  the  lesser  in 
such  a  way  as  to  exclude  the  greater." 

In  the  document  produced,  the  defendant  in  using  these 
words,  "  I  write  you  at  this  time  to  learn  whether  or  not  you 
will  accept  a  small  sum  in  full  payment  of  my  obligation  to 
your  company,"  expresses  by  implication  a  promise  to  pay. 
The  words,  to  my  mind,  clearly  come  within  the  definition 
given  as  creating  an  acknowledgment  of  an  obligation  or  lia- 
bility. I  think  this  acknowledgment,  however,  coupled  as  it 
is  with  the  words  '"conditioned  upon  my  being  able  to  maKe 
the  same  terms  with  my  other  creditors,  I  will  pay  you  $5  in 
full  discharge  of  your  claim  against  me,"  prevents  the  possi- 
bility of  the  implication  of  a  promise  to  pay  arising,  and  that 
the  letter  does  not  constitute  such  an  acknowledgment  or 
promise  to  pay  as  to  take  the  case  out  of  the  statute. 

In  arriving  at  this  conclusion  I  have  referred  to  the  ca«es 
following :  Tanner  v.  Smart,  6  B.  &  0.  603 :  Sidwell  v.  Mason, 
2  H.  &  N.  306 ;  In  re  Bethell,  34  Ch.  D.  561 ;  Grant  v.  Cam 
eron,  18  S.  C.  R.  716;  Smith  v.  Thorne,  18  Q.  B.  142;  Young 
V.  Moore,  23  IT.  C.  R.  151;  Gemmell  v.  Colton,  6  C.  P.  57; 
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In  le  RiTer  Steamer  Co.,  Mitcheirn  ('laiiii,  6  Ga.  822 ;  Bir- 
kett  V.  Bieonette,  15  0.  L.  R.  93,  10  0.  W.  R.  171;  Morgan 
^.  Rowland,  L.  R.  7  Q.  B.  493. 

There  will  be  judgment  for  the  defendant  on  the  point 
of  law  raised  in  the  pleadings. 

As  it  does  not  appear  before  me  that  the  decision  on 
this  point  of  law  siibftt ant i ally  disposes  of  the  whole  action, 
^  make  no  further  order,  but  reserve  to  the  defendant  the 
^^ht  to  move  to  dismiss  the  action,  should  he  desire  to  do 
^  and  the  circumstances  warrant  such  motion. 


SASKATCHEWAN. 

^^EWLAXDs,  J.  April  13th,  1J)oh. 

TKIAL. 

KEGINA  heating  and  plumbing  CO.  V.  GILLKS- 

PIE. 

ConifQci — Work  and  Services — liisiaUat'ion  of  Heating  Plant 
w  House — Assignment  of  Couirart  by  Contractor — Con- 
ient  of  Owner — Substantial  (- ample tion  of  Work  —  Ar- 
^ptance — Guaranty  —  Temperature  —  Compliance  with 
Contract — Extras — Breach  of  Contract — Counterclaim — 
^^rnages. 

Action  to  enforce  a  mechanic's  lien. 

A.  Casey,  Regina,  for  plaintiffs. 
J.  P.  Bryant,  Regina,  for  defendant. 

^^^U.NDs,  J.:— Tiie  facts  are  that  the  Smith  and  Fer- 
guseon  Company  entered  into  an  agreement  witii  defendant 
to  put  in  a  hot  water  heating  plant  in  his  rt*sidence  on  lot 
14,  block  435;^  Regina,  according  to  certain  specifications,  for 
the  suffi  of  $740.  The  Smith  and  Fergusson  Company  went 
out  of  business  and  assigned  the  contract  to  the  plaintiffs, 
who  did  the  work  under  it.  They  also  continued  the  heat- 
ing plant  to  the  attic  or  third  storey  of  defendant's  resi- 
dence, for  which  they  charged  an  additional  sum  of  $168. 

The  first  defence  is,  that  defendant  never  consented  to 
the  assignment  of  said  contract  to  plaintiffs.  The  Smith 
and  Fergusson  Company  wrote  defendant  that  they  had  as- 
signed this  contract  to  the  plaintiffs.  The  defendant  replied 
that  he  had  never  heard  of  this  company,  and  could  not  ac- 
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cept  a  transfer  until  he  knew  more  about  those  who  were  get- 
ting the  contract.  The  Smith  and  Fergusson  Company  wrote 
in  reply  stating  who  were  the  members  of  the  company. 
Afterwards  Mr.  Reid,  the  president  of  the  plaintiffs,  met 
defendant^  and  he  says  that  defendant  informed  him  that  he 
was  satisfied;  defendant  denies  ever  saying  so.  The  plain- 
tiffs then  went  on  with  the  work^  and  defendant  made  no 
objection.  From  this  evidence  I  find  that  defendant  con- 
sented to  the  assignment  of  the  contract. 

The  second  defence  ij^,  that  the  contract  was  never 
completed,  and,  as  it  is  an  entire  one,  for.  a  specified  sum, 
plaintiffs  cannot  recover.  From  the  evidence  I  think  the 
work  was  substantially  completed,  and  that  defendant  ac- 
cepted the  same.  After  defendant  moved  in,  he  made  no 
complaint  of  any  kind  until  he  put  in  his  defence  to  this 
action,  and  I  therefore  find  that  he  accepted  the  same. 

The  third  defence  is,  that  by  the  contract  there  was  a 
guarantee  to  heat  the  building  to  70  degrees  when  the  out- 
side temperature  was  40  degrees  below  zero.  When  this 
guarantee  was  given,  a  plant  was  to  be  put  in  as  set  out  in  the 
specifications.  After  that  work  was  practically  completed,  at 
defendant's  request  the  plaintiffs  extended  the  plant  to  the 
attic  or  third  storey,  thus  requiring  an  additional  service 
from  the  heating  plant.  As  this  would  naturally  change  the 
conditions,  I  do  not  think  the  plaintiffs  would  be  liable  on. 
their  guarantee.  Apart  from  this  fact,  the  defendant  made 
no  complaint,  and  plaintiffs  were  given  no  opportunity  to 
test  the  plant  to  shew  that  it  would  comply  with  this  guar- 
antee.    I,  therefore,  find  for  the  plaintiffs  on  this  issue. 

The  fourtli  defence  is,  that  the  contl-act  was  to  heat  the 
whole  building,  and  tliat  what  is  charged  as  an  extra  is  part 
of  the  original  contract.  The  contract  was  to  put  in  a  plant 
according  to  specifications.  These  specifications  shew  ex- 
actly what  was  to  be  put  in  and  in  what  rooms.  It  does  not 
provide  for  any  of  tlie  plant  to  be  put  in  the  attic  or  third 
storey.  The  plaintiffs  did  not,  therefore,  by  the  original 
contract  agree  to  extend  the  lieating  to  that  storey,  and,  as 
that  was  done  at  the  defendant's  request,  they  are  entitled  to 
charge  for  it  as  an  extra,  and  I  think  the  amount  charged, 
$168,  is  a  fair  price. 

As  to  the  counterclaim,  it  was  shewn  that  plaintiffs  did 
not  wrap  the  pipes  in  the  cellar  nor  comply  with  the  con- 
tract in  one  or  two  minor  points.     The  evidence  shews  that 
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the  work  can  be  made  in  accordance  with  the  contract  for 
$50;  and  I  therefore  allow  defendant  that  amount  for  dam- 
ages. 

There  will  be  Judgment  for  plaintiff  for  $858  and  costs. 
U  the  amount  of  judgment  and  taxed  costs  be  not  paid  witli- 
in  30  days  after  entering  of  judgment,  the  judgment  credi- 
tor may,  after  advertising  said  property  for  3  weeks,  sell  tlic 
same. 


TVKOH  TEERITOBT. 

Craig,  J.  Apeil  10th,  1908. 

TRIAL. 

IRWIN  V.  KELLY. 

Contract — Purchase  of  Interest  in  Mining  Property — Pay- 
ment of  Money — Failure  to  Convey — Action  to  Recover 
^oney  Paid  —  Defence  —  Novation  —  Substitution  of 
I^ehtor — Release — Absence  of  Writing — Statute  of  Frauds 
— Evidence. 

Action  to  recover  $500,  money  paid  for  the  transfer  of  an 
undivided  quarter  interest  in  placer  mining  claim  number 
^'   Sulphur  Creek,  upon  the  defendant's  default  to  convoy. 

Frank  J.  McDougal,  for  plaintiff. 
George  Black,  for  defendant. 

Craig,  J.: — ^The  facts  are  as  follows.     The  defendant, 
^^IW,  by  an  agreement  made  with  one  Alexander  McDonald 
^^  12th  July,  1904,  had  the  right  to  purchase  the  undivided 
"^^f  of  the  above-named  claim,  and  had  two  years  to  com- 
plete the  purchase.     In  the  meantime,  while  operating  the 
^laim,  he  had  to  pay  10  per  cent,  of  all  the  gold  taken  out, 
^0  the  vendor.     The  plaintiff,  Mrs.  Irwin,  approached  the 
^^^endant  to  purchase  a  quarter  interest,  and  on  17th  Deceni- 
*^^  1904,  as  appears  by  the  cheque  given  in  payment  of  the 
P^i'chase  price,   agreed  with  Kelly  as  follows — I   give  tlio 
agreement  in  full,  it  being  very  short:  " 35-A  Sulphur,  Y.T. 
deceived  of  Mrs.  Mary  Irwin  the  sum  of  $500  for  a  quarter 
(V4)  interest  in  37  below  on  Sulphur  Creek.     Said  $500  is 
Payment  in  full  for  said  quarter  interest,  and  T  will  furnish 
^  ?^  and  sufficient  deed  for  the  same  upon  demand.    W.  S. 
Kellv/' 
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The  money  was  paid  over,  and  Mrs.  Irwin  says  her 
understanding  was  that  it  was  to  be  paid  to  McDonald  on  the 
agreement  of  purchase  between  Kelly  and  McDonald  before 
mentioned.  About  14tli  February  following,  Kelly,  by  an 
agreement  of  that  date,  agreed  to  sell  to  one  Heydon  a  quar- 
ter interest  in  the  said  claim,  payable  by  instalments  pro- 
vided for  in  the  agreement,  and  in  the  agreement  Heydon 
covenanted  to  pay  $1,000  owing  by  Kelly  to  McDonald. 
Neither  Kelly  nor  Heydon  paid  McDonald,  and  they  were 
subsequently  shut  out  by  foreclosure  proceedings. 

The  contention  and  the  defence  now  set  up  is  that,  at  the 
time  of  this  last  agreement,  the  plaintiff,  Mrs.  Irwin,  was 
present  and  concurred  in  the  sale  and  agreed  to  take  Heydon 
in  lieu  of  Kelly  as  the  party  to  furnish  her  a  deed.  It  is 
further  sworn  by  Kelly  and  Heydon  that,  although  tlie  agree- 
ment of  17th  December  provided  for  a  deed  on  demand,  yet 
Mrs.  Irwin  was  fully  aware  that  Kelly  could  not  convey  to 
her  until  he  had  satisfied  the  agreement  with  McDonald  and 
paid  the  $1,000,  which  might  be  in  two  years.  Mrs.  Irwin 
says  she  was  not  aware  of  it.  What  Kelly  does  set  up  now  is 
that  there  was  a  complete  novation  at  the  time  of  the  agree- 
ment with  Heydon.  The  plaintiff  is  an  ignorant,  illiterate 
woman.  Both  Heydon  and  Kelly  are  men  of  more  than  or- 
dinary intelligence,  Heydon  liaving  studied  medicine,  and 
it  appears  is  practising  a  little  now,  and  is  also  a  mining 
engineer.  He  had  been  the  adviser  of  Mrs.  Irwin  before 
the  time  of  the  agreement  and  until  lately,  and  he  had  her 
full  confidence,  .having  borrowed  from  her,  at  various  times, 
all  her  savings  which  she  had  earned  by  her  own  labour,  she 
being  a  cook  at  the  time  of  this  transaction.  Kelly  gave  me 
the  impression  of  being  an  astute,  cautious  man.  As  to  their 
evidence,  I  am  compelled  to  say  that  I  have  very  little  con- 
fidence in  the  evidence  of  any  of  them.  Mrs.  Irwin  main- 
tained stoutly  that  she  did  not  understand  the  agreement  be- 
tween Kelly  and  McDonald,  but  thought  she  had  a  right  to 
get  a  deed  at  once,  Kelly  and  Heydon  as  strongly  maintain- 
ing the  contrary.  She  says  she  did  not  accept  Heydon,  but 
only  was  satisfied  when  Heydon  purchased,  as  she  thought  he 
wasabetterminer  than  the  other  man.  I  think  she  M-as  not 
always  truthful,  because  I  think  her  subsequent  conduct  indi- 
cated that  she  knew  that  Kelly  could  not  give  her  a  deed  at 
once.  At  the  same  time  I  do  not  believe  Kelly  either,  and 
I  will  detail  why.  Heydon  was  a  very  prosy  but  deliberate 
witness,  measuring  every  word  he  uttered,  but  not  always 
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giving  his  evidence  clearly.     He  was  a  man  who  should  have 

^n  able  to  give  clear  and  positive  evidence^  but  he  appeared 

to  me  to  cloud  over  at  many  times  what  he  intended  to  say. 

^  am  quite  certain  that  they  were  all  together  at  the  cabin 

at  the  time  the  Heydon  sale  was  carried  out,  although  Mrs. 

Jnrin  denies  that.     To  constitute  a  complete  novation  there 

^ust  be  a  mutual  agreement  between  all  the  parties  and  all 

^^st  concur  in  the  same  tiling;  not  only  that,  but  there 

^ust  be  a  thorough  understanding  by  all  the  parties  of  their 

position  and  the  changed  position.     It  must  be  clear,  first, 

mt  there  was  a  substitution  of  one  debtor  for  another,  and 

^^*t.the  creditor  not  only  accepted  the  new  debtor,  but  re- 

l^ftfied   the  old  one,  and  that  with  full  knowledge  of  all  the 

cireuinetances.     I  tliink  that  Mrs.  Irwin  had  a  general  idea 

that  H^eydon  was  taking  over  the  property,  and  that  it  would 

^^P^ud  upon  his  fulfilment  of  the  Kelly  agreement  with  Mc- 

^*^ld  whether  she  obtained  her  deed  or  not.     But  that  she 

iiiiaerstood  that  she  was  releasing  Kelly  at  the  same  time 

^^  taking  Heydon  as  her  debtor,  I  doubt.     Beading  from 

^  ^^porter's  notes  of  Heydon^s  evidence,  speaking  of  the 

^^l^ge  of  Mrs.  Irwin  of  the  transaction,  I  cite  the  fol- 


"Q.  How  did  it  come  to  her  knowledge?  A.  I  told  her  in 
the  first  place  down  at  my  cabin  that  the  Kellys  wanted  to 
sell  out  to  me,  and  that  I  was  thinking  seriously  of  buying 
them  out,  and  I  asked  her  what  she  thought  of  it,  and  she 
wid  she  would  rather  have  me  for  a  partner  than  Kelly. 
Then  afterwards  when  the  agreements  were  drawn  up  be- 
fore they  were  signed — "     .... 

"Q-  What  took  place?  A.  I  read  this  agreement  over  to 
^^-  Kelly  and  Mrs.  Irwin,  and  it  met  with  the  approval  of 
•wt^i^  and  Kelly  signed 

Q-  You  stood  in  KellVs  place  in  all  things?  A.  Yes;  I 
"^^  all  his  right,  title,  and  interest,  everything  regarding 
*"at;  Kelly  stepped  down  and  out  and  I  stepped  into  his 
place. 

Q-  Who  was  to  furnish  Mrs.  Irwin  from  that  time  on  with 
^^r  interest? 

(Mr.  McDougal  objects  to  evidence  varying  or  adding  to 
thedocuuient  in  question.) 

Q-  Did  you  have  any  conversation  with  Mrs.  Irwin  in 
^ari  to  her  position  as  to  this  quarter  interest  she  was  to 
^^  in  37?    A.  She  was  to  look— yes,  sir,  I  did. 
▼o»..  ni.  w.i,.m.  wo.  1 — 7 
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"Q.  Where?  A.  When  I  first  spoke  of  the  sale  from 
Kelly  to  nie  and  during  two  or  three  conversations  that  were 
incidental  made  between 

*'Q.  Was  anything  ever  said  to  her  by  you  or  by  her  to 
you  in  regard  to  who  she  was  to  l(K)k  to  for  her  quarter  in-  i 

terest  after  you  bought  Kelly  out?  | 

(Mr.  McDougal  objects  to  question  as  leading).  ' 

*'Q.  At  the  time  the  agreement  was  signed  between  you 
and  Kelly?     A.  At  that  time;  we  were  all  present  together. 

"  Q.  What  transpired  then?  A.  Mrs.  Irwin's  rights  were 
unimpaired,  but  she  took  me  instead  of  Kelly. 

"Q.  What  was  said  to  indicate  that?  A.  I  told  her  Mr. 
Kelly  had  stepped  down  and  out,  and  I  had  bought  all  his 
rights  in  the  matter  and  stood  in  his  place. 

"Q.  What  did  she  say?  A.  She  said  she  was  glad  of  it, 
that  Morrison  had  confidence  in  me  and  she  had  confidence 
in  me,  and  she  would  rather  have  me  for  a  partner  than 
Kelly,  because  she  thought  I  would  do  better  by  the  claim. 

"Q.  On  any  future  occasion  was  anything  further  said  by 
her  to  you  in  regard  to  who  she  looked  to  for  her  quarter 
interest?  A.  Subsequent  (x>nversation8  were  frequent,  and 
we  always  talked  that  she  looked  to  me. 

"Q.  What  was  some  of  that  talk?  A.  Parties  had  told 
her  that  Kelly  had  swindled  her,  that  he  had  no  right  to 
sell  that  to  her,  and  that  she  would  never  get  her  money. 

By  the  Court — Q.  When  did  she  have  this  conversation 
with  you?    A.  This  was  subsequent  talk. 

"Q.  She  was  always  discussing  in  the  subsequent  talk 
Kellv's  wrong-doing  in  selling  to  her  what  he  hadn^t  to  sell  ? 
A.  Yes. 

"Q.  Tell  mo  why,  if  she  took  you,  she  ever  discussed 
Kelly  afterwards.  She  on  the  day  of  the  agreement  took 
you  and  released  Kelly ;  why  should  she  after  that  be  com- 
plaining about  Kelly  not  fulfilling  his  agreement?  A.  It 
was  not  complaining  of  that. 

"Q.  Why  should  she  discuss  him  at  all  ?  A.  Because  she 
had  it  in  for  him.     .     .     . 

"  Q.  You  said  you  had  repeated  conversations  subsequent 
to  this  about  the  quarter  interest?      A.  Yes. 

"Q.  Which  she  had  to  get  from  Kelly  or  from  you? 
A.  She  liad  to  get  that  quarter  interest  from  one  or  the 
other. 
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"Q. Why  did  she  keep  harping  on  Kelly?  A.  She  didn't 
do  that;  that  was  ray  mistake.  .  .  .  She  always  looked 
tome. 

"Q.  How  do  you  know?  A.  She  said — *I  hold  you  to 
carry  me  through  so  that  I  won't  lose  my  n)onoy/ '' 

Kelly  in  his  examination  for  discovery  does  not  always 
tell  the  same  story  which  he  tells  afterwards  on  the  trial.  In 
the  examination  for  discovery  he  says  that  the  first  mention 
of  a  release  to  him  was  in  1907,  when  he  met  her  on  the  road, 
and  she  told  him  that  she  had  sold  her  quarter  interest  to 
Heydon,  and  that  she  released  him  (Kelly).  On  the  trial  he 
speaks  of  a  release  given  to  liim  at  the  time  of  the  sale  to 
Heydon,  and  in  his  examination  for  dis(*overy  he  says  the 
reason  he  never  gave  a  deed  was  because  she  never  asked 
^orit.  Being  asked  this:  '^Q.  In  what  words  did  Mrs.  Irwin 
release  you  from  your  obligations  contained  in  exhibit  A,  that 
IS,  the  original  agreement?  A.  She  said  she  was  very  glad 
ttat  the  doctor  had  made  the  purchase.  Q.  Is  that  all? 
A.  She  felt  sure  that  her  interests  would  be  safer,  that  he 
^ould  complete  the  contract  with  McDonald."  He  does  in 
^^s  examination  for  discovery  inferentially  imply  that  she 
^k  Hevdon  instead  of  him.  He  says,  "She  consented  to 
**ke  him  in  my  place." 

^^  the  face  of  the  agreement  between  Kelly  and  Hevdon 
^^  in  the  bills  of  sale  which  were  given  and  placed  in 
^crow  under  that  agreement,  there  is  an  apparent  change 
from  "three-eighths"  interest  to  "one-quarter."  Kelly, 
"^^  examined  on  this,  fences  a  great  deal,  and  finally 
*<^rait8  that  the  change  was  made  at  his  suggestion  before 
the  signing  of  the  document.  Kelly  relates  that  in  the 
spring  of  1907  he  met  Mrs.  Irwin  on  the  road  and  she  told 
^im  that  she  had  sold  out  her  quarter  interest  to  Heydon, 
and  that  she  had  released  Kelly.  This  is  a  remarkable 
^^^tement  when  one  considers  the  parties,  and  I  do  not  be- 
^^eve  it.  Mrs.  Irwin,  as  I  said  before,  is  an  ignorant  woman. 
^^  she  had  originally  released  Kelly  and  accepted  Heydon, 
there  was  no  need  for  her  again  to  mention  the  fact  that 
^hp  had  released  Kelly,  because,  if  the  novation  was  com- 
plete at  the  time  of  the  sale  to  Heydon,  Mrs.  Irwin  had  no 
further  claim  upon  Kelly,  and  the  form  in  which  Kelly  puts 
her  statement  is  an  unreasonable  form  to  be  employed  by  a 
^oman  of  her  degree  of  intelligence.  T  do  not  think  she 
i'nowj;  the  meaning  of  the  word  "release,"  certainly  not 
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the  effect  of  a  release  such  as  these  parties  now  seek  to 
set  up. 

They  further  contend  that  she  sold  this  quarter  interest 
to  Heydon  afterwards  and  was  paid  her  uioney  on  the  sale. 
I  will  deal  with  that  later  on. 

One  may  as  a  jury  infer  from  the  subsequent  acts  of  the 
parties,  under  the  authorities  of  Hart  v.  Alexander,  2  M. 
&  W.  484,  Hobson  v.  Cowley,  27  L.  J.  Ex.  206,  what  her 
mind  was  at  the  time  of  the  transaction.  The  facts  arising 
from  her  subsequent  conduct  which  affect  Mrs.  Irwin  are 
that  she  did  not  pursue  her  remedies  sooner.  In  answer 
to  that  it  may  be  said  that  she  was  aware,  although  she 
denies  it,  that  a  deed  could  not  be  obtained  from  McDonald 
until  the  payments  were  made,  and  that  two  years  were  al- 
lowed for  that,  also  that  Kelly  had  gone  away  from  the 
neighbourhood  for  some  time,  and  that  she  was  to  a  certain 
extent  relying  upon  Heydon  to  carry  out  the  McDonald 
agreement  and  obtain  the  deed.  The  other  acts  which  are 
against  the  defendant's  contention  are  much  stronger.  Hey- 
don and  Kelly  are  both  intelligent  men.  Heydon  appears 
to  be  the  local  conveyancer;  he  has  a  typewriter;  the  agree- 
ment between  him  and  Kelly  is  a  typewritten  document.  On 
every  other  occasion  written  documents  are  taken.  There 
is  not  a  scrap  of  paper  to  indicate  the  change  in  the  position 
of  the  parties.  Mrs.  Irwin  was  present,  according  to  their 
story,  and  could  have  easily  signed  a  simple  assent  to  the 
transaction  and  an  acceptance  of  Heydon  and  a  release 
of  Kelly.  Nothing  of  that  kind  took  place.  Kelly  guards 
himself  as  against  the  payment  of  McDonald  by  Heydon  by 
a  special  covenant.  He  does  not  take  any  covenant  from 
Heydon  that  he  will  protect  him  as  against  Mrs.  Irwin  and 
fulfil  his  covenant  to  convey  to  her?  In  answer  to  my  ques- 
tion he  said  that  at  the  time  of  the  Heydon  and  Kelly 
asrreement  the  old  agreement  with  Mrs.  Irwin  was  there  and 
produced.  When  asked  why  it  was  not  given  up  to  be 
cancelled,  he  tried  to  hedge  by  saying  perhaps  it  was  not 
there.  Again,  the  conveyance  and  agreement  with  Heydon 
only  provides  for  a  quarter  interest.  Kelly  held  a  half 
ir.+f»rest.  He  had  previously  agreed  to  convey  to  Mrs.  Irwin 
a  quarter  interest.  He  did  not  give  Heydon  a  proper  trans- 
fer so  as  to  enable  him  to  obtain  the  complete  title  from 
McDonald  and  thereby  to  re-convey  the  quarter  interest 
to  Mrs.  Irwin.  The  conveyance  or  bill  of  sale  put  in  escrow 
to  effectuate  the  agreement  was  made  out,  not  to  Heydon, 
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but  to  a  Mrs.  Smith,  who  appears  to  be  a  8iBt«r'.«5f  Heydon 
living  in  Honolulu.  No  written  precautions  V.erc*  taken, 
and  Mrs.  Irwin,  even  if  the  novation  had  been  coinplete  -by 
agreement,  was  powerless,  1  think,  to  enforce  that  a^rce^ 
nient  against  Heydon  afterwards.  '  '/'-', 

It  hag  been  held,  and  is  good  law,  that  such  a  novation-' 
a^eement,  when  there  is  a  release  of  the  original  debtor, 
does  not  require  to  be  in  writing,  not  coming  under  the 
Statute  of  Frauds.    But  I  think  the  Statute  of  Frauds  does 
apply.  To  create  a  complete  novation,  the  substituted  agree- 
ment mnst  be  such  a  one  as  the  creditor  can  enforce  against 
.  the  new  debtor.     Of  course,  the  question  whether  the  par- 
ties have  intention  to  novate  in  a  given  case  is  one  of  fact, 
as  I  have  already  said,  and  it  may  be  inferred  from  all  the 
circnmstances  of  the  case.     But  the  burden  of  proof  is 
entirely  on  the  party  alleging  the  novation.    In  21  Am.  & 
Eng.  Encyc.  of  Law,  p.  671,  it  is  said :  "  To  constitute  a  com- 
plete novation  there  must  be   an   extinguishment   of   the 
pnoT  obligation   and  an  acceptance   of  the   new  debtor.'* 
Here  it  may  be  asked,  what  consideration  passed  to  Mrs. 
Irwin  for  the  acceptance  of  a  new  debtor?    There  must  be 
^ome  consideration,  or  it  is  a  nudum  pactum.    Of  course  any 
consideration  will  do,  but  there  must  be  some  consideration, 
and  none  is  shewn  to  me,  except  that  Mrs.  Irwin  had  some 
confidence  in  Heydon  and  trusted  in  him,  that  she  would 
rather  have  him  as  a  partner  in  the  claim  than  Kelly.    But 
18  snch  a  preference  as  that  a  consideration  which  will  re- 
"^^^e  the  contract  from  being  a  nudum  pactum.    I  doubt  it. 
I  We  from  21  Am.  &  Eng.  Encyc.  of  Law  again,  p.  673, 
^"^c  it  sayg :  '*  It  is  essential  in  every  case  of  novation 
W  the  resulting  obligation  be  a  valid  and  enforceable  one. 
iJtiough  there  may  be  present  competent  parties  and  suffi- 
cient consideration,  the  prior  obligation  is  not  extinguished 
unless  the  new  obligation  be  such  as  may  legally  take  its 
place.  Thus,  if  it  be  inchoate  or  lacking  in  some  necessary 
element,  or  illegal  and  therefore  unenforceable  or  condi- 
tional, novation  either  fails  entirely  or  is  suspended  until 
the  objectionable    element   in   the    contract    is    removed." 
And  the  same  principle  is  emphasized  in  Pollock  on  Con- 
tracts, also  Leake,  p#  689.     Such  a  contract  of  novation,  if 
the  original  contract  for  which  the  new  one  is  substituted 
requires  to  be  in  writing  under  any  statute,  should  also  be 
in  writing. ,  Both  Kelly  and  Heydon  state  that  the  agree- 
ment with  Mrs.  Irwin  originally  and  the  substituted  agree- 
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ment  wefe'^aot  to  be  performed  for  two  years.  There  was 
some  ^aulfet  as  to  whether  it  was  determined  that  it  should 
not  be' performed  for  two  years  or  whether  it  might  not  be 
gerfqrmed  for  two  years.  If  it  was  not  to  be  performed 
*/.M?ithin  two  years,  then  the  Statute  of  Frauds  applies,  and  it 
•"^fiould  be  in  writing  as  well  as  the  substituted  agreement. 
But  1  will  not  dwell  upon  that  point,  not  being  sure  as  to 
the  evidence.  But  certainly  the  contract  was  one  relating 
to  an  interest  in  land,  and  upon  this  point  I  would  cite  the 
cases  of  Stussi  v.  Brown,  5  B.  C.  R.  380;  Fero  v.  Hall,  6 
B.  C.  E.  421;  also  Barringer  and  Adams  on  Mining,  p.  338, 
and  McPherson  &  Clark  on  Mining,  p.  61,  and  the  case  of 
Dale  V.  Hamilton,  5  Hare  369,  and  Chaddick  v.  Skidniore, 
27  L.  J.  Ch.  163. 

To  enable  Mrs.  Irwin  to  recover  from  Heydon,  therefore, 
the  substituted  or  novation  agreement  should  have  been  an 
agreement  in  writing;  not  being  effectual  in  law  to  entitle 
her  to  recover,  I  do  not  think  it  was  a  complete  and  legal 
novation. 

Another  defence  raised  is  that  Mrs.  Irwin  sold  out  to 
Heydon  and  was  paid.  The  evidence  on  this  point  is  that 
Kelly  says  she  told  him  she  had  sold  to  Heydon,  and  Hey- 
don himself  says  he  purchased  and  afterwards  paid.  He 
does  not  get  a  scrap  of  paper  to  shew  any  such  transaction. 
He  was  most  careful  in  all  his  own  transactions  to  take 
conveyances,  but  when  he  purchases  and  pays  for  a  piece 
of  property  he  has  nothing  whatever  to  shew  for  it.  More 
than  that,  he  gives  her  a  statement  of  the  various  sums 
which  he  owes  her,  and  admits  that  in  this  statement  there 
should  have  been  this  sum  of  $500  which  he  says  he  paid  for 
this  claim,  as  a  liability.  It  does  not  appear  anywhere  in 
either  statement  rendered  by  him,  either  in  the  face  of  the 
original  document  or  account,  or  upon  the  back  of  it,  where 
he  repeats  his  liabilities.  He  can  give  no  explanation  as  to 
why  he  omitted  this.  There  is  no  doubt  he  did  pay  her 
$1,000,  $500  of  which  he  says  he  applied,  with  her  know- 
ledge, on  the  payment  of  the  purchase  of  this  quarter  inter- 
est. She  denies  this.  He  did  owe  her  $1,000,  which  he  paid 
her  and  which  was  derived  from  the  sale  of  another  claim. 
She  had  at  the  time  a  claim  against  the  owner  of  the 
property  for  wood  for  $900  and  $100  for  representation, 
making  the  complete  $1,000.  Her  husband  swears  that  he 
had  some  interest  in  the  ])roperty,  and  would  not  consent  to 
the  sale  unless  the  whole  $1,000  was  applied  on  the  debt 
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owing  to  his  wile,  the  plaintiff,  being  $900  for  wood  and  $100 
lor  representation.  This  confirms  her  statement  that  the 
$1,000  was  paid  for  the  wood,  and  that  no  part  of  it  wafs 
applied  on  the  purchase  of  the  quarter  interest.  Heydon 
further  said  he  had  a  lay  from  Mrs.  Irwin,  and  that  certain 
moneys  were  given  to  her  out  of  the  product  of  the  gold,  and 
that  he  owed  her  this  money  at  the  time  of  the  rendering  of 
this  statement,  but  neither  does  that  appear  upon  this  stat*'- 
ment  of  liabilities. 

Tpon  the  onus  of  proof  the  law  is  very,  very  strong, 
as  to  its  being  thrown  entirely  upon  the  party  seeking  to  al- 
lege novation.  The  case  of  Earl  of  Danjley  v.  London  and 
Chatham  R.  W.  Co.,  L.  R.  2  H.  L.  43,  is  a  strong  case.  I 
read  from  the  head-note :  "  Where  a  written  agreement  ex- 
Ws,  and  one  of  the  parties  sets  up  an  arrangement  of  a 
different  nature,  alleging  conduct  on  the  other  side  amount- 
ing to  a  substitution  of  this  arrangement  for  the  written 
agreement,  he  must  clearly  shew,  not  merely  his  own  under- 
standing as  to  the  new  terms  of  the  arrangement,  but  that 
the  other  party  had  the  same  understanding.'' 

l^pon  the  whole  ease  I  would  refer  to  the  following  auth- 
orities: Liversidge  V.  Broadbelt,  28  L.  J.  N.  S.  Ex.  332; 
hobson  V.  Cowley,  27  L.  J.  X.  S.  Ex.  205.  A  case  very  simi- 
lar to  this  one  in  principle  and  conclusive  upon  many  of 
the  points  raised  is  the  case  of  Goss  v.  Lord  Nugent,  5  B. 
^\Ad.  58,  39,  R.  R.  392.  I  think  this  case  settles  the  ad- 
Diissibility  of  oral  testimony  to  prove  a  new  and  substituted 
contract  when  the  original  contract  is  in  writing,  and  is 
required  to  be  in  writing  under  the  Statute  of  Frauds. 

There  is,  of  course,  a  great  conflict  of  testimony  as  to 
^hat  the  real  understanding  was  in  this  case,  but  nowhere 
^  the  evidence  of  Heydon  nor  in  the  original  evidence 
01  Kelly  on  examination  for  discovery  is  there  any  positive 
statement  that  Mrs.  Irwin  actually  and  ox  animo  released 
Kelly,  when  she  understood  that  she  had  to  look  to  Heydon 
'or  her  deed.  Supposing  that  she  had  to  look  to  Heydon, 
that  of  itself  would  not  constitute  a  novation  unless  she 
looked  to  him,  at  the  same  time  having  the  mind  to  release 
Kelly  and  not  to  look  to  him.  I  am  sure  that  Kelly  and 
«eydon  at  the  time  did  not  fully  understand  what  the  legal 
'^^juirements  of  novation  were,  and  my  impression  is  that, 
having  afterwards  discovered  what  they  should  have  done, 
w  now  seek  to  bolster  up  a  defective  novation  by  some 
attempt  at  giving  evidence  of  it.  and  still  they  are  not  clear 
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in  their  evidence.  I  am  against  them  on  the  facts,  because 
this  woman  is  ignorant  and  was  in  the  hands  of  two  intelli- 
gent men,  who  had  the  means  of  writing  what  the  agree- 
ment was;  and  the  fact  that  there  were  no  writings  satisfies 
me  that  the  parties  did  not  comprehend  their  rights  at  the 
time  and  did  not  see  the  necessity  of  taking  any  release  of 
Kelly.  I  am  not  satisfied  that  Mrs.  Irwin  comprehended — 
in  fact  I  believe  that  she  did  not  comprehend — ^the  nature 
of  the  transaction,  and  that  she  drifted  along  quite  content 
to  take  her  deed  from  anybody  who  would  give  it  to  her. 
There  is  also  the  other  fact  that  Kelly  only  conveyed  a 
quarter  interest  to  Heydon,  reserving  to  himself  the  other 
quarter,  being  of  course  the  quarter  which  ho  had  pre- 
viously agreed  to  convey  to  Mrs.  Irwin. 

The  form  of  the  statement  of  claim  is  somewhat  defec- 
tive in  not  setting  out  the  true  facts,  but  from  all  the 
pleadings  and  from  the  evidence  these  facts  have  been  ascer- 
tained, and  if  any  amendment  is  necessary,  it  can  be  made, 
but  I  do  not  think  it  is  necessary. 

I  am  against  the  defendant  because  he  has  not  satisfied 
me  at  all  that  there  was  a  novation,  that  Mrs.  Irwin  under- 
stood that  there  wafe  a  novation,  and  that  she  released  him, 
and  I  do  not  believe  that  she  sold  to  Heydon  or  that  she  has 
been  paid.  I  think  there  has  been  a  misunderstanding,  be- 
cause she  agreed  to  sell  him  what  was  known  as  second  bed- 
rock for  $1,000. 

There  will  be  judgment  for  the  plaintiif  for  $500  and 
costs. 
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SINGLE  COUHT. 

TRADERS  BANK  OF  CANADA  v.  WRIGHT. 

Injunction — Interim  Orders-Action  on  Behalf  of  all  Credi- 
tors— Injunction  Restraining  Debtor  from  Transferring 
his  Property  before  Judgment. 

Motion  by  plaintiffs  for  an  interim  injunction. 

The  plaintiffs  sued  the  defendant  Archibald  Wright  for 

$100,000  on  a  guaranty  executed  by  him  and  others,  under 

which  they  secured  the  credit  of  the  Ideal  House  Furnishing 

Co.  to  that  extent.     At  the  time  of  becoming  guarantor  tlie 

defendant    Archibald    Wright     represented     liis     financial 

strength   at   $316,000,   principally   made   up    of   stock   in 

several  joint  stock  companies,  $80,000  of  which  was  stock 

in  the  Tuxedo  Park  Co.     The  plaintiffs  made  a  demand  upon 

the  defendant  Archibald  Wright  for  security  for  his  liability 

under  the  guaranty  mentioned,  when  he  replied  that  he  had 

nothing  to  give  as  security,  and  that  he  did  not  then  possess 

the  stock  represented  as  owned  by  him  at  the  time  of  the 

giving  of  the  guaranty. 

Upon  investigation  the  plaintiffs  discovered  that  the  de- 
fendant Archibald  Wright  had  parted  with  some  of  the  stock 
leferred  to,  and  that  $80,000  of  stock  held  by  him  in  the 
Tuxedo  Park  Co.  had  been  assigned  by  him  to  his  wife,  his 
co-defendant.  The  plaintiffs  sought  to  restrain  the  defend- 
ants from  disposing  of  the  stock  so  held  by  them,  and  alleged 
that  the  assignment  from  defendant  Archibald  Wright  to  his 
wife  was  made  with  the  intent  and  design  of  defeating,  de- 
laying, and  hindering  the  plaintiffs  and  hi^  other  creditors 
roj..  ▼!«•   W.I..R.  HO.  2—8 
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in  the  recovery  of  their  debts,  and  further  alleging  that  the 
transfer  was  without  valuable  consideration. 

G.  D.  Minty,  for  plaintiffs. 

W.  E.  Mulock,  K.C.,  and  J.  W.  E.  Armstrong,  for  de- 
fendants. 

Macdonald,  J. : — It  is  objected  on  behalf  of  the  defend- 
ants that  the  Courts  cannot  restrain  a  man  who  is  alleged  to 
be  a  debtor,  from  parting  with  his  property,  and  Bobinson  v. 
Pickering,  16  Ch.  D.  660,  is  authority  for  that  contention. 
That  case,  however,  was  not  on  behalf  of  plaintiff  and  other 
creditors,  and  it  seems  well  settled  that  where  a  creditor 
brings  his  action  to  set  aside  a  fraudulent  conveyance  with- 
out first  having  a  judgment,  he  must  issue  his  writ  on  behalf 
of  himself  and  other  creditors:  Parker  on  Assignments,  p. 
207.  The  plaintiffs  herein  sue  on  their  own  behalf  and  that 
of  other  creditors. 

Considering  the  fact  that  in  October,  1906,  the  defendant 
Archibald  Wright  had  assets  shewing  a  net  surplus  of  over 
$300,000,  the  fact  that  he  told  the  plaintiffs'  representative 
that  he  had  nothing  which  he  could  give  as  security,  and  that 
he  transferred  $80,000  of  the  Tuxedo  Park  Co.  stock  to  his 
wife  a  few  months  ago,  and  the  fact  of  his  wife  having 
entered  action  against  him  for  a  money  demand,  are  circum- 
stances so  suspicious  as  to  lead  me  to  the  inference  that  the 
intention  of  the  defendant  Archibald  Wright  is  (by  trans- 
ferring his  property)  to  hinder  and  defeat  his  creditors,  and 
I  think  a  proper  case  is  made  out  for  an  injunction  restrain- 
ing him  from  making  further  transfers  of  his  property,  and 
his  co-defendant  from  re-transferring  the  Tuxedo  Park  stock 
now  held  by  her  under  assignment  from  her  husband,  pend- 
ing the  trial  of  this  action. 


HAHTTOBA. 

April  13th,  1908. 
court  of  appeal. 
McMANUS  v.  WILSON. 

Summary  Judgment — Money  Demand — Action  by  Assignee 
of  Claim  —  Defence  —  Set-off  or  Counterclaim  against 
Assignor — King's  Bench  Act,  sec.  39  (f) — Independent 
Cause  of  Action — Unliquidated  Damages. 

The  defendant  had  entered  into  an  agreement  with  one 
Walton,  whereby  defendant  agreed  to  purchase  from  Walton 
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certain  land  for  the  sum  of  $2,040.      There  remained  un- 
paid $1,200  of  this  purchase  money,  besides  interest.    'Walton 
assigned  the  agreement  to  the  plaintiff,  who  brought  tliis 
action  to  recover  the  amount.    The  defendant  filed  a  de- 
fence, in  which  he  alleged  that  at  the  time  of  the  assignment 
Walton  was  largely  indebted  to  him  "in  respect  of  moneys 
and  claims  aggregating  a  sum  largely  in  excess  of  the  amount 
sued  for  herein,  and  not  less  than  the  sum  of  $3,000,  which 
the  defendant  would  have  been  and  was  then  entitled  to  set 
up  by  way  of  defence  or  counterclaim  to  or  set-off  agavpst 
any  demand  or  claim  which  said  Walton  might  or  could  have 
made  against  the  defendant  in  respect  of  the  moneys  sought 
to  be  recovered  in  this  action;"  and  he  alleged  that  the  plain- 
tiff, as  assignee  of  Walton,  took  the  assignment  subject  to 
tbe  rights  of   the    defendant    in    respect   of   such   defence, 
counterclaim,  and  set-off.    Then,  by  way  of  counterclaim,  he 
repeated  the  foregoing  allegations  and  countercl aimed  against 
tbe  plaintiff  for  the  amount  sued  for  in  this  action. 

There  is  nothing  in  the  defence  to  indicate  how  the  de- 
fendant's claim  arose,  or  to  shew  whether  it  was  liquidated 
or  unliquidated  damages,  or  whether  it  arose  out  of  or  was 
^nnected  with  the  transaction  referred  to  in  the  agreement. 
The  plaintiff  moved  before  the  Referee  for  a  summary 
order  for  leave  to  enter  final  judgment.  The  fieferee  re- 
fused to  make  the  order,  and  an  appeal  to  a  Judge  in  Cham- 
^  was  dismissed  by  Mathers,  J.  The  plaintiff  then 
appealed  to  the  Court  of  Appeal. 

^'  E.  O'Connor  and  H.  P.  Blackwood,  for  plaintiff. 
2'  G.  Affleck,  for  defendant. 

The  judgment  of  the  Court  (Richards,  Perdue,  and 
Phippex,  JJ.A.),  was  delivered  by 

Pbrdue,  J.A.: — On  the  motion  before  the  Referee  the 
<Jefendant  had  filed  an  affidavit  alleging  that  Walton  was  in- 
debted to  him  to  the  amount  of  $3,000,  and  claiming  the 
^ght  of  set-off,  but  not  shewing  in  any  way  how  tliis  indebted- 
iiess  arose.  He  was  examined  at  great  length  upon  tliis 
affidant,  and  then  stated  that  his  claim  against  Walton  was 
in  respect  of  sales  of  stocks  in  certain  companies  which  were 
made  hy  Walton  to  the  defendant.  The  defendant  stated 
that  Walton  had  represented  the  stocks  to  be  wortli  the 
amount  paid  for  them,  while  as  a  matter  of  fact  they  turned 
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out,  as  he  alleged,  to  be  worthless.  The  examination  clearly 
establislied  that  the  sale  of  the  stocks  was  in  no  way  connected 
with  the  transaction  referred  to  in  the  agreement  sued  upon. 

The  claim,  if  any,  which  the  defendant  upon  his  own 
shewing  had  against  Walton  was  one  for  unliquidated  dam- 
ages. The  question  therefore  arises,  can  the  defendant  set 
up  as  against  the  assignee  a  set-off  by  way  of  counterclaim 
for  damages  arising  out  of  a  separate  transaction  which  the 
assignor,  which  was  not  at  its  inception,  and  which  never 
became,  connected  in  any  way  with  the  claim  assigned? 

Section  39  (f)  of  the  King's  Bench  Act  makes  provision 
for  the  right  of  set-off  by  the  debtor  as  against  the  assignee. 
The  enactment  is  in  the  following  words: — 

"  In  case  of  any  assignment  of  a  debt  or  chose  in  action 
arising  out  of  contract,  and  not  assignable  by  delivery,  such 
assignment  shall  be  subject  to  any  defence  or  set-off,  in  re- 
spect of  the  whole  or  any  part  of  such  debt  or  chose  in  action 
arising  out  of  contract,  existing  at  the  time  of  the  notice  of 
assignment  to  the  debtor  or  person  sought  to  be  made  liable, 
in  the  same  manner  and  to  the  same  extent  as  such  defence 
or  set-off  would  be  effectual  in  case  there  had  been  no  assign- 
ment thereof;  and  every  such  defence  or  set-off  shall  apply 
as  between  the  debtor  and  any  assignee  of  su(»h  debt  or  chose 
in  action  arising  out  of  contract." 

Under  tlie  above  provision,  anything  which  the  debtor 
could  avail  himself  of  as  an  equitable  set-off  to  the  debt 
assigned  would  be  a  defence  to  which  the  assignment  would 
be  subject:  per  Osier,  J.,  in  Exchange  Bank  v.  Stinson,  33 

C.  P.  158.  The  corresponding  provision  in  the  English 
Judicature  Act  declares  that  the  assignment  of  a  chose  in 
action  shall  be  "  subject  to  all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act 
had  not  passed."  That  is  to  say,  the  assignment  shall  be 
subject  to  all  equities  which  would  be  enforced  in  a  court  of 
equity  in  favour  of  the  debtor:  see  Young  v.  Kitchen.  3  Ex. 

D.  130. 

Now,  a  counterclaim  by  a  defendant  for  unliquidated 
damages,  arising  out  of  a  wholly  independent  cause  of  action 
in  no  way  connected  with  the  claim  assigned,  is  not  a  defence 
or  set-off  such  as  would^  at  any  time  have  been  recognized  in 
a  court  of  ec|uity.  Equity  would  allow  a  set-off,  in  the  case 
of  independent  transact  ions,  where  from  the  circumstances 
of  the  case  it  appeared  that  the  party  incurring  the  second 
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iebt  acted  in  reliance  on  the  former  debt  as  a  means  of  dis- 
charging it.     "This  is  sometimes  expressed  by  saying  that, 
though  the  debts  are  independent,  the  credit  is  mutual :" 
Smith's  Equity,  3rd  ed.,  p.  547.     That,  however,  is  not  the 
ptesent  case.     I  can  find  no  authority  for  canying  the  prin- 
ciple of  set-off  as  far  as  the  defendant  now  seeks  to  carry  it. 
In  Government  of  Newfoundland  v.  Newfoundland  R.  W. 
Co.,  13  App.  Cas.  199,  the  government  was  lield  entitled  to 
8^t  o8  a  counterclaim  for  unliquidated  damages  for  the  rail- 
way coTnpan)'^s  breach  of  contract  in  not  comj)leting  the  line, 
^  against  the  assignees  of  a  claim  of  the  company  against 
the  government  for  a  subsidy  covenanted  to  be  paid  to  the 
company  imder  the  same  contract.     The  ground  upon  which 
that  decision  was  based  was  that  the  two  claims  under  con- 
sideration had  their  origin  in  the  same  portion  of  the  same 
contract,  where  the  obligations  which  gave  rise  to  them  were 
intertwined  in  the  closest  manner.     This  case  was  decided  in 
the  year  1888,  and  the  laws  of  Newfoundland  which  applied 
to  the  ease  contained  the  same  provisions  respecting  counter- 
claims for  unliquidated  damages  as  are  contained  in  the  Eng- 
lish Judicature  Act.     In  giving  the  judgment  of  the  Privy 
Council,  Lord  Hobhouse  stated  the  law  in  England  upon  the 
subject  in  these  words :  "  Unliquidated  damages  may  now  be 
set  off  as  between  the  original  parties,  and  also  against  an 
*^^pee,  if  flowing  out  of  and  inseparably  connected  with 
*he  dealings  and  transactions  which  also  give  rise  to  the 
subject  of  the  assignment.'' 

In  the  present  case  no  pretence  is  made  that  the  subject 
matter  of  the  counterclaim  arose  out  of  the  agreement  upon 
which  the  assignee  is  suing.  The  law  of  set-off  should  not 
be  extended  so  as  to  permit  a  defendant  to  set  up  against 
the  assignee  of  a  debt  a  coimterclaim  for  unliquidated  dam- 
ages wholly  unconnected  with  the  transaction  out  of  which 
the  debt  arose,  a  counterclaim  w^hich  is  in  fact  an  action  of 
aamages  against  the  assignor  in  respect  of  a  totally  distinct 
matter,  one  which  the  defendant  would  seek  to  have  tried  in 
the  absence  of  the  party  who  should  be  called  upon  to  answer 
it.  If  the  principle  of  set-off  were  carried  to  that  extent, 
no  one  could  safely  purchase  a  mortgage,  a  bond,  or  any  chose 
in  action.  He  would  be  liable  to  have  his  claim  as  assignee 
defeated  by  a  counterclaim  for  damages  alleged  by  the  debtor 
to  have  been  suffered  by  him  at  the  hands  of  the  assignor  in 
respect  of  some  other  extrinsic  matter  wholly  unknown  to  the 
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assignee^  one  against  which  he  is  not  in  a  position  to  defend 
himself. 

For  these  reasons,  I  am  of  opinion  that  the  defendant's 
sct-oif  and  counterclaim  cannot  be  raised  as  against  the  pre- 
sent plaintiff.  Outside  of  this,  the  defendant  does  not  shew  a 
scintilla  of  a  defence  to  the  action.  I  think  the  appeal  should 
be  allowed  and  an  order  made  permitting  the  plaintiff  to 
sign  final  judgment  for  the  debt,  interest,  and  coats,  includ- 
ing the  costs  of  the  motion  before  the  Referee  and  Mathers, 
J.,  and  of  this  appeal. 


XAHITOBA. 

April  13th,  1908. 

court  of  appeal. 

CHARREST  v.  MANITOBA  COLD  STORAGE  CO. 

Negligence  —  Bailment — Perishable  Ooods  —  Injury  to,  by 
Negligence  of  Bailees  —  Defective    Storage  Plant  —  Irn- 
proper  Operation — Warehouse  Receipts  —  Stipulation  as' 
to  Lialillfy — Defects  in  Wrappers. 

Appeal  by  plaintiffs  from  Judgment  of  Dubuc,  C.J.,  6 
W.  L.  R.  762. 

The  appeal  was  heard  by  Howell,  C.J.A.,  Perdue  and 
Phippen,  JJ.A. 

H.  W.  Whitla  and  W.  J.  Chandler,  for  plaintiffs. 
C.  P.  Wilson,  for  defendants. 

Howell,  C. J.A.  : — The  learned  Chief  Justice  found  the 
following  facts: — 

1st.  That  the  meat  was  in  good  and  in  sound  condition 
when  it  left  the  plaintiff^s  premises  and  was  delivered  at  the 
defendants^  warehouse. 

2nd.  That  the  defendants  had  a  properly  constructed  ware- 
house for  the  purpose  of  cold  storage;  that  their  plant  is  a 
first-class  cold  storage  plant  of  modern  type,  and  of  sufficient 
power  for  the  business  intended  to  be  done  by  the  same. 
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3rd.  That  the  said  plant  was  operated  with  the  ordinary 
and  reasonable  care  which  might  have  been  expected  in  the 
carrying  out  of  the  said  business. 

4th.  The  men  in  charge  of  the  plant  had  not  the  higher 
and  special  knowledge  which  a  man  of  scientific  attainment 
might  possess  on  the  subject ;  but  they  had  sufficient  practical 
and  even  technical  knowledge  which  might  be  reasonably 
expected  to  conduct  such  a  business  in  an  ordinary  satisfac- 
tory manner. 

When  the  meat  was  delivered  to  the  defendants,  two  cuts 
were  placed  together  and  paper  put  on  top  and  bottom,  but 
apparently  not  on  the  sides,  and  a  wrapping  of  coarse  bag- 
ging materia]  covered  over  all. 

The  learned  Chief  Justice  found  that  more  freezing  would 
be  required  when  so  wrapped,  and  at  the  trial  the  defendants 
undoubtedly  tried  to  prove  that  this  wrapping  prevented  the 
quick  freezing  and  thereby  helped  to  cause  deterioration. 
The  Chief  Justice,  however,  held  that  seeing  the  meat  come 
in  for  the  purpose  of  being  frozen  in  that  state,  it  was  their 
duty  to  know  their  business  and  to  call  attention  to  the  condi- 
tion of  the  wrapping,  and  that  by  receiving  the  meat  so 
wrapped  the  defendants  impliedly  understood  to  freeze  and 
keep  it  frozen. 

The  learned  Chief  Justice,  however,  held  that  if  the 
damage  was  caused  because  of  the  wrapping,  the  defendants 
were  not  liable  on  account  of  an  exception  in  the  warehouse 
receipt. 

With  great  deference,  I  cannot  agree  that  the  condition 
in  the  warehouse  receipt  relieved  the  defendants.  The  taking 
of  the  meat  to  be  frozen,  wrapped  as  it  was,  created  a  re- 
presentation that  the  warehouse  was  fit  and  had  the  ap- 
pliances for  freezing  the  meat  and  for  keeping  it  frozen  in 
a  reasonable  manner  for  preserving  it:  Maori  v.  Hughes, 
[1895]  2  Q.  B.  555. 

If  the  defendants  seek  to  rid  tlieniselves  of  a  legal  liabil- 
ity by  an  exception  in  a  warehouse  receipt  prepared  by  them- 
selves, they  must  shew  the  exception  in  clear  and  unam- 
biguous language:  Waikato  v.  New  Zealand,  [1899]  1  Q.  B. 
56.  The  condition  or  exception  is  read  strictly,  and  if  the 
damage  is  really  caused  by  the  defendant's  neglect,  although 
arising  out  of  a  state  of  facts  protected  by  the  condition, 
the  bailee  is  liable:  Gill  v.  Manchester,  L.  I?.  8  Q.  B.  188. 
The  exception  in  this  case  relates  only  to  damages  caused  by 
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defect  of  wrapping.  The  defendants  do  not  claim  a  defect 
in  the  wrapping,  but  say  the  meat  should  not  be  wrapped  in 
any  way.  I  do  not  think  the  defendants  can  gain  any  ad- 
vantage from  the  form  of  the  warehouse  receipt.  If  the 
deterioration  was  caused  by  the  defendants  not  having  the 
appliances  or  skill  to  freeze  and  keep  frozen  the  meat  so 
wrapped,  I  think  they  are  liable. 

The  finding  is  that  one  or  two  degrees  more  of  frost 
would  be  required  for  freezing  meat  so  wrapped,  compared 
with  meat  not  wrapped;  but,  once  frozen,  I  should  think 
that  certainly  no  lower  temperature  would  be  required  to 
keep  it  frozen;  but  rather  the  contrary. 

At  the  beginning  of  the  judgment  the  following  language 
is  used:  "The  real  cause  of  the  deterioration  of  the  meat 
has  not  been  satisfactorily  shewn  or  explained;"  and  at  the 
end  this  is  stated:  "In  my  opinion,  the  true  cause  of  the 
deterioration  of  the  meat  has  not  been  disclosed  by  the  evi- 
dence;" and  the  action  was  dismissed. 

Now  what  is  meant  by  the  third  finding?  At  the  trial 
the  defendants  called  witnesses  to  shew  how  the  plant  ivas 
operated,  and  the  temperature  that  was  maintained,  and  that 
other  meat  received  from  other  persons,  stored  in  the  same 
compartments  at  the  same  time  as  the  plaintiffs',  came  out  in 
good  condition,  and  the  whole  effort  of  the  defendants  at 
the  trial  was  to  shew  that  there  was  no  negligence  on  their 
part.  Looking  at  the  evidence  and  points  in  dispute,  it 
seems  to  me  that  the  finding  really  was  that  the  defendants 
performed  the  duties  they  assumed,  and  were  not  guilty  of 
negligence.  A  careful  review  of  tlie  evidence  convinces  me 
that  sitting  in  appeal  I  should  not  reverse  the  findings  of 
fact  of  the  trial  Judge. 

A  bailee  for  hire  is  not  an  insurer,  but  he  must  exercise 
the  care  which  a  careful  and  vigilant  man  would  exercise 
in  the  custody  of  his  own  chattels  of  a  similar  description 
and  character,  and  if  peculiar  skill  is  required  in  the  per- 
formance of  the  duties,  ho  and  his  employees  must  possess 
and  use  that  skill :  Lincoln  v.  Gay,  164  Mass.  537.  "  He 
must  exercise  the  same  degree  of  care  towards  the  preserva- 
tion of  the  goods  intrusted  to  him  from  injury  which  might 
reasonably  be  expected  from  a  skilled  storekeeper  acquainted 
with  the  risks  to  be  apprehended."  Brabant  v.  King,  [1895] 
A.  C.  032. 
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The  onus  is  on  tlie  plaintiifs  to  prove  negligence,  but  th>» 
authorities  are  clear  that  if  it  is  shewn  that  the  goods  were  in 
a  sound  condition  when  delivered  to  the  warehouseman,  and 
ie  returns  them  in  a  damaged  condition  without  explanation, 
ttere  is  evidence  of  negligence. 

Assuming,  then,  that  in  this  case  the  goods  were  in  a 
fiooud  condition  when  placed  in  the  custody  of  the  defendants, 
there  is  a  prima  facie  case  made  out  for  the  plaintiffs,  but 
the  learned  Chief  Justice  has  found  that  the  warehouse  and 
plant  were  properly  constructed  and  properly  o[)erated  for 
the  purposes  of  freezing  and  keeping  the  meat  frozen,  and 
that  the  defendants  used  due  care  and  skill  in  that  behalf 
and  Were  not  negligent,  but  the  meat  was,  after  some  numths, 
found  to  have  deteriorated,  and  was  unfit  for  food,  and  the 
real  cause  of  the  deterioration  has  not  been  disclosed  by 
either  side. 

The  bailee,  even  if  insurer,  is  not  liable  if  the  damages 
anse  fTom  an  intrinsic  principle  of  decay  naturally  inherent 
to  the  commodity,  or,  as  Story  states  the  law  in  his  work  on 
Bailments,  sec.  492,  there  is  no  liability  arising  out  of  loss 
because  of  "  inherent  natural  infirmity  and  tendency  to  de- 
cay" Blower  v.  C4reat  Western  1?.  W.  Co.,  L.  K.  7  C.  l\  655. 
There  was  evidence,  and  common  knojvledge  tells  us,  that 
"  ^resh  meat  is  frozen  and  kept  frozen,  the  freezing  will 
^n*est  the  tendency  to  decay  and  j>reserve  the  meat  for  a 
^^^^  time  fit  for  human  food,  and  it  seems  difTicult  to  say 
^^^t  caused  the  damage  in  this  case,  on  the  above  finding 
of  /acts. 

The  learned  Chief  Justice  found  that  the  meat,  when  it 
reached  the  warehouse  of  the  defendants,  "  was  in  good  and 
in  pound  condition.'*  It  might  have  been  "  good  and  sound  " 
for  human  food,  and  yet  have  been  slaughtered  for  so  long  a 
period  that  a  certain  decay  or  fermentation  had  set  in,  which 
freezing  in  the  ordinary  way  would  not  immediately  arrest, 
and  the  deterioration  may  have  been  caused  by  "  inlierent 
natural  infirmity  and  tendency  to  decay,"  and  this  theory 
may  be  as  probaf)le  as  the  inference  that  the  defendants  were 
negligent  in  freezing  or  keeping  it  frozen. 

Taking  the  above  findings  of  fact,  it  seems  to  me  the 
plaintiffs  have  not  proved  by  evidence  or  inference  of  fact 
that  the  defendants  were  guilty  of  negligence. 
The  appeal  is  dismissed  with  costs. 

Phippex^  tT.A.,  concurred. 
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Perdue,  J.A.  (dissenting) : — The  plaintiffs  are  butchers 
carrying  on  business  in  the  city  of  Winnipeg.  The  defend- 
ants operact}  in  the  same  city  a  cold  storage  warehouse  pro- 
vided with  machinery  and  apparatus  for  cooling  the  store 
rooms  and  for  freezing  poultry,  game,  or  meats,  and  keeping 
them  frozen  for  their  preservation.  The  plaintiffs,  from 
time  to  time  during  the  months  from  August  to  November 
in  the  year  1906,  delivered  to  the  defendants  quantities  of 
fresh  beef  in  packages,  for  the  purpose,  as  they  allege,  of 
being  frozen  and  kept  for  them  in  that  condition  until 
called  for.  When  each  consignment  of  meat  was  received, 
the  defendants  gave  a  warehouse  receipt,  in  which  they  un- 
dertook to  keep  the  goods  separate  frotn  other  goods  and  to 
deliver  them  pursuant  to  the  order  of  the  plaintiffs,  to  be 
indorsed  on  the  receipt,  on  payment  of  storage  and  other 
charges,  subject  to  certain  conditions,  of  which  the  following 
only  need  be  quoted: — 

"  (a)  The  company  are  not  responsible  for  any  loss  or 
damage  caused  by  irresistible  force,  unavoidable  accident 
(except  as  covered  by  insurance  by  the  company),  leakage, 
shrinkage,  vermin,  etc.,  or  through  depreciation  from  in- 
'herent  defects,  or  from  defects  in  the  packages,  barrels, 
wrappers,  or  coverings  in  which  the  said  goods  are  contained, 
or  from  any  defect  in  the  manner  in  which  the  same  are  put 
up,  or  from  lack  of  any  special  care  or  precaution  by  the 
company,  or  through  change  of  temperature  owing  to  the 
refrigeration  plant  or  any  part  thereof  becoming  unworkable 
or  being  out  of  order." 

Although  nothing  is  said  in  the  warehouse  receipt  as  to 
freezing  the  goods,  there  was,  nevertheless,  an  implied  ob- 
ligation that  the  meats  delivered  would  be  properly  frozen, 
and  then  kept  in  a  frozen  condition.  This  must  have  been 
in  the  contemplation  and  intention  of  the  parties.  Fresh 
meat,  if  stored  unfrozen  in  an  ordinary  warehouse,  would 
scon  spoil  and  become  worthless.  But  the  same  fresh  meat, 
if  frozen  while  still  fresh  and  sound,  and  kept  frozen,  vrill 
come  out  fresh  and  sound  after  the  lapse  of  many  months. 
This  is  a  well  known  fact,  and  there  was  evidence  in  this  case 
supporting  it.  We  must,  therefore,  assume  that  the  defend- 
ants undertook  to  freeze  the  meat  without  delay  and  to  keep 
it  frozen  until  called  for.  They  also  impliedly  warranted 
that  their  warehouse  and  plant  was  sufficient  for  the  purpose. 
Upon  the  question  of  the  implied  obligation  on  the  part  of 
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the  defendants  in  a  somewhat  similar  case,  I  would  refer  to 
Maori  King  v.  Hughes,  [1895]  2  Q.  B.  554. 

The  trial  Judge  has  found,  and  the  evidence  clearly  es- 
tahlighee,  that  the  meat  was  in  good  and  sound  condition 
vhen  it  was  delivered  at  defendants'  warehouse.  If  then 
it  had  been  promptly  frozen  and  kept  frozen,  it  would  have 
^^  still  good  and  sound  when  it  was  examined  some  months 
afterwards.  Instead  of  being  in  that  condition,  it  was,  when 
^'xainined  at  defendants'-  warehouse  in  the  following  April, 
lODnd  to  be  badly  tainted,  mouldy,  and  unfit  for  human 
lood.  It  was  condemned  by  the  city  health  inspector,  and 
^as  destroyed.  To  sum  up  briefly,  the  meat  was  fresh  and 
free  from  taint  when  delivered  to  defendants;  if  it  had  been 
frozen  and  kept  frozen,  it  would  have  been  in  like  condition 
^'i  the  following  April ;  but  when  examined  in  that  month  it 
^as  found  to  be  tainted  and  spoilt.  In  such  a  case  res  ipsa 
loquitur,  and  negligence  must  be  presumed  against  the  de- 
^^ndants:  Kearney  v.  London,  Brighton,  etc.,  B.  W.  Co., 
^'  B.  5  Q.  B.  411,  affirmed  on  appeal,  L.  R.  6  Q.  B.  759; 
^cott  V.  London  and  St-  Katharines  Dock  Co.,  3  H.  &  C.  596; 
Cnrran  v.  Midland  Great  Western  R.  W.  Co.,  [1896]  2  Ir. 

loo. 

.  To  answer  this  presumption  of  negligence  tlie  defend- 
ants raised  three  contentions:  (1)  that  the  condition  in  the 
Wll  of  lading  above  cited  absolved  them;  (2)  that  the  man- 
ner in  which  the  meat  was  packed  and  covered  up  by  the 
Plaintiffs  prevented  it  from  freezing;  (3)  that  defendants 
^^re  only  bound  to  use  ordinary  care,  and  that  the  trial 
»^ndge  had  found  that  they  had  done  so. 

The  first  contention  was  practically  abandoned  upon  the 
STj^ment  of  the  appeal,  and,  for  the  reasons  more  fully  set 
out  in  the  judgment  just  delivered  by  the  learned  Chief 
Jnstice  of  this  Court,  the  contention  cannot  be  supported. 
Much  of  the  argument  of  counsel  was  devoted  to  the  second 
contention.  The  plaintiffs  had  made  the  beef  up  in  pack- 
age^J.  Two  loins  of  beef  were  placed  one  on  top  of  the  other, 
a  sheet  of  paper  was  placed  on  the  upper  side  and  another 
on  the  under  side,  and  they  were  then  sewn  up  in  burlap  or 
looFe  sacking.  This  was  done  to  keep  the  meat  clean.  It 
was  contended  that  this  had  the  effect  of  retarding  the  freez- 
ing, and  was  the  cause  of  the  injury.  The  evidence  seems 
to  shew  that  this  wrapping  of  the  meat  would  retard  freezing 
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to  a  certain  extent.  The  trial  Judge  found  that  it  would 
require  one  or  two  degrees  more  of  cold  than  unwrapped 
meat.  One  witness  of  very  great  experience  stated  that  the 
difference  between  meat  that  was  wrapped  and  meat  unwrap- 
ped, as  to  the  capacity  for  freezing  it,  would  be  much  the 
same  as  the  difference  between  unplucked  and  plucked  poul- 
try. If  the  difference  was  no  greater  tlian  that,  then  the 
defendants'  freezing  apparatus  should  have  been  sufficient  to 
have  frozen  the  meat,  packed  and  covered  as  it  was.  It 
should  have  been  sufficient  to  freeze  unplucked  poultry  and 
game,  a  very  usual  class  of  business.  But,  whatever  the 
effect  of  the  wrapping  may  have  been  as  to  the  temperature 
required,  the  manager  of  defendants'  warehouse  received  the 
meat  so  wrapped  up,  and  raised  no  objection  to  it  being  in 
that  condition.  I  think  the  defendants  undertook  to  freeze 
the  meat  so  covered  and  made  up  in  packages,  and,  if  a 
greater  degree  of  cold  was  to  be  applied  in  such  a  case,  they 
undertook  to  apply  it. 

In  considering  the  third  contention — ^that  defendants 
were  only  bound  to  use  ordinary  care — I  must  again  refer  to 
the  actual  contract  between  the  parties.  This,  as  I  have 
above  pointed  out,  contained  as  one  of  its  terms  an  obligation 
on  the  part  of  the  defendants  that  the  meats  delivered  by 
the  plaintiffs  would  be  promptly  frozen  and  would  be  kept 
frozen  until  they  were  removed.  This  obligation,  although 
implied,  is  just  as  binding  as  if  it  had  been  inserted  in  writ- 
ing in  the  warehouse  receipt:  Maori  King  v.  Hughes,  supra, 
p.  555.  The  bailees  were  bound  to  perform  their  contract 
with  regard  to  the  work  to  be  done,  and  if,  through  their 
failure  to  perform  this  contract,  the  goods  are  rendered  use- 
less, they  are  liable  for  the  loss.  Where  a  person  enters  into 
a  contract  to  freeze  meat  or  game  and  keep  it  stored  and 
frozen,  he  must  carry  out  the  terms  of  his  undertaking,  oven 
if  it  involves  him  in  a  prreater  liability  tlian  the  ordinary 
warehouseman  incurs.  "  If  the  bailor  and  bailee  agree  that 
the  goods  .^hall  l)e  deposited  on  other  terms  than  those  im- 
plied by  law,  the  duty  of  the  bailee,  and  consequently  his 
responsibility,  is  determined  by  the  terms  on  which  both 
parties  have  agreed:"  per  Blackburn,  J.,  in  Harris  v.  Great 
Wostorn  R.  W.  Co.,  1  Q.  B.  D.  530. 

The  learned  trial  Judge  found  that  defendants'  plant 
"  was  operated  with  the  ordinary  and  reasonable  care  which 
might  have  been  expected  in  the  carrying    out    of   the    same 
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Wsiness/'  Without  accepting  that  as  a  proper  finding  upon 
the  evidence,  I  would  say  that  the  finding,  even  if  a  true  one, 
^oes  not,  in  my  opinion,  go  far  enough  to  absolve  the  defend- 
ants. Ordinary  and  reasonable  care  may  be  all  that  is  ex- 
pected from  the  defendants  in  the  usual  classes  of  warehous- 
ing, but  in  the  present  case  they  undertook  to  freeze  the 
plaintiffs'  meat  and  keep  it  frozen  while  in  their  possession. 
H  they  failed  to  do  this,  they  are  liable  for  the  damage 
caused  by  their  negligence.  That  they  used  ordinary  and 
reasonable  care  in  the  general  performance  of  their  business 
is  no  answer  to  the  plaintiifs*  allegation  that  they  failed  to 
do  what  they  undertook  to  do. 

Bailees  for  hire  are  under  a  legal  obligation  to  exercise 
the  sanie  degree  of  care  towards  the  preservation  of  the  goods 
intrusted  to  them  from  injury,  which  might  reas()nai)ly  be 
expected  from  a  skilled  storekeeper  acquainted  with  the  risks 
^  be  apprehended;  and  that  obligation  includes,  not  only 
the  duty  of  taking  all  reasonable  precautions  to  obviate  such 
nsks,  but  the  duty  of  taking  all  proper  measures  for  the  pro- 
tection of  the  goods  when  such  risks  are  imminent  or  have 
actually  occurred:  Brabant  v.  King,  [1895]  A.  C.  640. 

Apphing  these  principles  to  the  present  case,  it  was  the 
duty  of  the  defendants,  upon  receiving  for  storage  such  a 
perishable  article  as  fresh  meat,  to  see  that  it  was  at  once 
thoroughly  frozen  and  then  to  keep  it  in  that  condition. 
•*^bis  was  a  legal  obligation  imposed  upon  them  as  soon  as 
they  received  the  meat  for  the  purpose  of  storage.  Anything 
short  of  a  compliance  with  this  legal  obligation  would  be 
negligence. 

The  manner  in  which  the  warehouse  was  conducted,  and 
the  treatment  which  the  meat  in  question  received,  are  mat- 
ters wholly  within  the  knowledge  of  the  defendants  and  their 
smant«.  The  plaintiffs,  therefore,  can  only  point  to  the 
result,  that  their  meats,  which  if  treated  as  agreed  would 
"8ve  come  out  sound,  have  come  out  completely  spoilt.  The 
presumption  of  negligence  which  by  tlie  very  facts  must  be 
Imputed  to  the  defendants  can  only  be  rftl)utted  by  sufficient 
evidence  that  they  did  what  was  required  of  them,  or  that 
*he  loss  was  occasioned  by  some  caupe  for  which  they  are  not 
responsible. 

The  suggestion  that  the  meat  was  unsound  when  it  was 
Tecehei.  or  that  there  was  some  inherent  defect  in  it,  is 
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unsupported  by  the  evide;nce,  and  is,  in  fact,  quite  the  op- 
posite of  what  was  proved.  The  meat  was  proved  to  have 
been  sound  and  free  from  taint  when  it  was  delivered  to  de- 
fendants. It  was  not  delivered  all  at  once,  but  in  some  9 
consignments^  extending  from  August  to  November.  Several 
of  these  consignments  were  delivered  at  a  period  of  the  year 
when  fresh  meat  is  little  liable  in  this  climate  to  become 
tainted.  Yet  all  of  them  alike  went  bad.  The  possibility 
of  some  inherent  defect  being  present  in  all  these  consign- 
ments alike  is  most  remote.  It  is  contrary  to  the  evidence, 
and  is  in  itself  highly  improbable. 

After  a  careful  consideration  of  the  evidence,  I  have  come 
to  the  conclusion  that  the  damage  was  caused  by  the  defend- 
ants' failure  to  keep  the  rooms  where  the  plaintiffs'  meats 
were  stored  at  a  sufficiently  low  temperature  to  freeze  them 
thoroughly.  Gallagher,  an  expert  in  this  class  of  business, 
stated  that  the  temperature  should  not  go  higher  than  15° 
in  the  fall  of  the  year,  and  that  it  should  not  remain  long  ai 
25''  to  keep  the  meat  in  good  condition.  Guest,  another 
expert,  stated  that  meats  should  be  kept  at  20**  to  23**.  The 
evidence  of  these  witnesses  was  not  contradicted.  A  number 
of  log  sheets  were  put  in  containing  the  temperature  of  the 
rooms  at  various  times  while  the  goods  in  question  were  in 
store.  The  record  was  by  no  means  complete,  but  it  shewed 
that  the  temperature  was  higher  during  the  fall  months  than 
was  consistent  with  safety,  in  view  of  the  evidence  of  Gal- 
lagher and  Guest.  A  butcher  named  Lauzon,  on  1st  No- 
vember in  the  same  year,  stored  a  quantity  of  meat  in  the 
same  rooms,  and  this  came  out  in  good  condition.  This  meat 
was  not  wrapped  in  any  way.  It  may  be  that  the  2  or  3  de- 
grees more  of  cold  which  the  plaintiffs'  meat  would  require, 
by  reason  of  its  being  covered,  exhausted  the  margin  of 
safety,  and  that  it  went  bad  while  the  unwrapped  meat  was 
saved.  In  this  view,  the  defendants  were  at  fault  in  not 
keeping  the  rooms  cold  enough  to  save  the  plaintiffs'  meats. 

I  regret  that  I  have  to  differ  from  the  rest  of  the  Court 
in  arriving  at  this  view,  but  it  is  the  only  conclusion  that 
commends  itself  to  my  mind.  I  think  the  appeal  should  be 
allowed  and  a  verdict  entered  for  $617.89. 

Appeal  dismissed ;  Pebdue,  J.A.,  dissenting. 
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court  of  appeal. 

CABBERBY  GAS  CO.  v.  HALLETT. 

Contract — Illegality — Sale  of  Acetylene  Oas  —  Gas  Inspec- 
Hon  Act — Certificate  of  Inspector — Posting  up — Testing 
Pkce — Connections — Non-compliance  with  Requirements 
of  Act — Prohibition  of  Sale — Protection  of  Public — Local 
Inspector. 

County  Court  appeal. 

The  plaintiflfs  supplied  acetylene  gas  to  customers  in  the 
town  of  Carberry.  The  Department  of  Inland  Revenue  had 
liot  prescribed  a  testing  place  in  Carberry,  pursuant. to  sec. 
^  of  the  Gas  Inspection  Act,  R.  S.  C.  1906  ch.  87. 

No  inspector  had  been  appointed  specially  for  Carberry, 
ottt  the  inspector  at  Winnipeg  had  jurisdiction  there.  The 
plaintiffs  brought  this  action  against  the  defendant,  one  of 
their  customers,  to  recover  the  price  of  gas  supplied  to 
nun.  The  defendant  believed  that  he  had  been  charged 
^^^  a  much  greater  quantity  of  gas  than  he  had  consumed, 
^s  being  unable  to  test  the  fact,  other  than  through  the 
readingg  of  the  plaintiffs'  tested  gas  meter,  through  which 
^^  ^as  supplied,  and  with  the  correctness  of  which  hv  \vi\< 
.  Satisfied,  he  set  up  the  defence  that,  under  the  provi- 
®flS  of  the  Gas  Inspection  Act,  the  sale  of  the  gas  to  him 
WBS  iiiegal,  and  its  price  could  not  be  recovered. 

Byan,  Co.  CJ.,  held  the  -  plaintiffs  entitled  to  recover. 
The  defendant  appealed  from  that  decision. 

The  appeal  was  heard  by  HowEf.L,  C.J. A.,  Richards, 
Perdue,  and  Phippex,  .TJ.A. 

D.  A.  Stackpoole  and  L.  J.  Elliott,  for  defendant. 
X  D.  Hunt,  for  plaintiffs. 

Richards,  J.A.  : — ^The  defendant  relies  on  the  fact  that 
the  company  have  not,  pursuant  to  sec.  44  of  the  Act, 
posted  up  in  their  office  the  certificate  of  the  inspector,  as 
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provided  by  that  section.  He  further  relies  on  the  fact 
that  the  company  have  made  no  connections,  to  carry  gas 
from  their  gas  house  to  a  testing  place,  as  provided  by  sec. 
34. 

Section  34,  after  enacting  that  a  testing  place  shall  be 
prescribed  by  the  Department  in  every  place  in  respect  of 
which  an  inspector  is  appointed,  says  that,  "upon  notice 
of  the  determination  as  to  the  location  of  such  testing 
place,  every  undertaker  shall  make  the  connections  neces- 
sary to  carry  the  gas  from  such  gas  house,  or  premises,  to 
such  testing  place;  and  until  such  connections  have  been 
made  to  the  satisfaction  of  the  inspector,  the  selling  of  gas 
shall  be  illegal.'^ 

Section  44  requires  every  undertaker  to  keep  the  public 
informed  as  to  the  quality  and  nature  of  the  gas  supplied 
by  him  '"by  procuring  a  certificate  from  the  inspector,  and 
posting  it  up  in  the  chief  office  of  the  undertaker  from 
time  to  time/'  as  specified  by  that  section. 

Section  51)  enacts  that  every  undertaker  who  fails  to 
procure  and  post  up  such  certificate  shall  incur  a  penalty 
of  $10  for  each  day  during  which  such  failure  continues; 
and  sec.  60  imposes  a  penalty  of  $50  a  day  for  selling  gas 
before  ccmnections  have  been  made  with  the  testing  place, 
"  as  provided  by  this  Act.'' 

There  is  some  doubt  whether  the  Act  was  intended  to 
apply  to  an  undertaker  supplying  acetylene  gas. 

But,  assuming  for  the  sake  of  argument  that  it  does  so 
apply,  I  am  of  o])ini()n  that  nothing  has  been  shewn  in 
this  case  that  would  deprive  the  plaintiffs  of  the  right  to 
be  paid  for  the  gas  in  question. 

It  has  been  held  in  a  number  of  cases  that  where  statu- 
tory requirements  are  made  compulsory  in  the  manufac- 
ture of  goods,  and  recurring  penalties  are  imposed  for  the 
non-compliance  with  such  requirements,  the  price  of  goods 
made  in  violation  of  those  requirements  cannot  be  recov- 
ered from  -a  purchaser  to  whom  they  have  been  sold. 

Those  cases  arc  upheld  on  the  inference  of  law  that  a 
thing  so  prohibited  may  not  be  sold;  but  they  seem  to  me 
to  have  no  application  to  the  present  case,  for  the  follow- 
ing reason. 

Sections  34  and  44  are  enacted  to  carry  out  the  one 
purpose  of  protecting  the  public,  by  providing  that  the 
gas  to  be  supplied  them  by  the  undertaker  shall  be  of  a 
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proper  quality,  and  that  the  public  shall  be  able  to  see  for 
themselves  that  it  is  of  such  quality. 

The  testing  of  the  gas  by  the  inspector  is  to  ascertain 
its  quality.  Section  34,  which  provides  for  a  testing 
place  for  that  purpose,  only  requires  the  undertaker  to 
make  the  connections  with  the  testing  place  after  notice  of 
the  determination  of  the  Department  as  to  the  location  of 
the  testing  place.  There  having  been  no  testing  place 
provided  at  Carberry,  I  do  not  see  how  the  company  can 
be  in  default  on  the  question  of  connections.  They  clear- 
ly could  not  make  such  connections  until  the  testing  place 
was  settled  on  and  notice  given  them  of  the  fact.  Though 
see.  34  says  that  until  the  connections  are  roaae  the 
gelling  of  gas  shall  be  illegal,  I  take  that  to  be  subject  to 
the  earlier  part  of  the  section,  and  only  to  mean  that  the 
selling  of  gas  shall  be  illegal  after  notice  of  the  location 
of  the  testing  place  and  until  the  connections  are  made. 

If  sec.  44  did  not  exist,  then  there  could  be  no 
reasonable  doubt  that  the  selling  of  gas  before  the  provid- 
ing of  the  testing  place,  and  its  notification  to  the  under- 
taker, would  not  be  illegal. 

Section  44  provides  for  the  procuring  and  posting  up  of 
the  certificates  of  tests.  But  it  contains  no  express  provi- 
sion that  non-compliance  with  its  terms  shall  make  illegal 
the  sale  of  gas  during  the  continuance  of  such  non-compli- 
ance. 

As  the  two  sections  (34  and  44)  relate  to  the  one  thing 
(the  protection  of  the  public  as  to  the  quality  of  the  gas 
supplied  by  the  undertaker),  they  should,  I  think,  be  read 
together.  If  sees.  59  and  60  had  not  been  enacted,  the 
only  time  during  which  the  sale  of  gas  would  be  prohibit- 
ed would  be  during  the  period  after  the  undertaker  had 
notice  of  the  location  of  the  testing  places  and  until  he 
connected  his  mains  with  the  same,  as  required  by  sec.  34. 
Then  the  question  arises  whether,  in  spite  of  the  ex- 
pressed legislation  as  to  the  illegality  of  selling  con- 
tained in  sec.  34,  any  further  intention  of  Parliament 
to  make  the  sale  of  gas  illegal  should  be  implied  from  the 
penalties  provided  by  sees.  59  and  60. 

If  sec.  60  is  taken  in  its  widest  sense,  and  not  limited  to 
cases  where  the  testing  place  has  been  ascertained  and  no- 
tice thereof  given,  and  where  the  pipes  have  not  been  con- 
nected,   then    the    implied    prohibition    would    be    greater 
TO%4.  rm.  W.L.B.  MO.  2 — 9   • 
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than  the  expressed  one,  and  the  latter  would  be  a  meaning- 
less enactment. 

If  the  alleged  implied  prohibition  is  restricted  in  its  ef- 
fect to  the  same  limits  as  the  expressed,  the, latter  is  still 
unnecessary.  It  seems  to  me  that  the  rule .  expressura 
facit  cessare  tacitum  should  be  applied  in  order  to  enable 
us  to  hold  that  Parliament  meant  something  when  it  enact- 
ed the  expressed  prohibition  as  to  legality  of  selling,  and, 
having  done  so,  that  it  said  all  that  it  meant,  leaving  noth- 
ing to  be  implied. 

I  am  further  of  opinion  that,  reading  sec.  44  with 
34,  it  should  be  held  that  the  former  does  not  become 
operative  till  the  latter  has  been  acted  upon  and  a  test- 
ing place  appointed  and  notified  to  the  undertaker.  If 
so,  then  there  could  be  no  default  under  sec.  44  till  sec. 
34  is  put  in  operation  by  the  Department,  which  has  not 
happened  in  this  case. 

Section  59  imposes  penalties  for  failing  to  procure  and 
post  up  the  certificates  of  tests  required  by  the  Act.  But, 
as  sees.  34  and  44  do  not,  on  my  reading  of  them,  re- 
quire such  procuring  and  posting  up  till  after  the  testing 
place  is  prescribed,  and  the  undertaker  notified,  I  am  of 
opinion  that  no  certificates  have  yet  been  required  by  the 
Act,  in  the  present  case,  and,  consequently,  that  there  has 
been  no  infringement  of  sec.  59  by  the  plaintiffs. 

Phippen,  J.A.: — ^This  action  is  brought  to  recover  an 
amount  alleged  to  be  due  for  gas  supplied  to  the  defendant 
from  the  plaintiflfs*  works  at  Carberry.  The  defendant  con- 
tends that  the  plaintiffs  having  failed  to  comply  with  sees. 
34  and  44  of  the  Gas  Inspection  Act,  B.  S.  C.  ch.  87,  the 
transaction  is  illegal. 

Section  34  prohibits  the  sale  of  gas  after  a  testing  place 
has  been  prescribed  by  the  Department,  during  such  period 
as  the  manufacturer,  after  notice,  shall  fail  to  connect  his 
premises  therewith.  In  the  present  case  no  testing  place 
has  been  prescribed,  and  no  notice  given.  In  my  opinion, 
therefore,  this  section  is  not  an  answer  to  the  plaintiffs' 
claim. 

The  appellate  division  of  the  Court  of  King's  Bench 
decided  in  Manitoba  Electric  Gas  Light  Co.  v.  Gerrie,  4  Man. 
L.  B.  210,  that  the  Gas  Inspection  Act  was  passed  for  the 
protection  of  the  public.  With  this  I  fully  agree.  Un- 
less the  language  of  sec.  44  is  elsewhere  modified  in  the 
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Act,  default  in  posting  the  certificate,  under  the  principle 
of  the  Gerrie  ease,  renders  the  sale  illegal. 

It  ig  argued  that,  as  the  object  of  sec.  34  is  synony- 
mous with  that  of  44,  and  as  34  specifically  prohibits  sale, 
besides  rendering  the  manufacturer  liable  to  a  fine,  while 
the  only  punishment  provided  by  the  Act  for  breach  of  44 
is  a  fine.  Parliament  has  thereby  indicated  that  a  breach 
of  44  should  be  punishable  by  fine  only.  I  do  not  think 
w.  Section  44  was  first  enacted  as  sec.  8  of  ch.  35  of  47 
Vict.  The  section  which  then  corresponded  with  34  (sec. 
28  of  ch.  48  of  36  Vict.)  contained  no  prohibition  against 
selling.    I  think  we  cannot  infer  this  limitation. 

Section  7  provides  that  "  in  every  city,  town,  village,  or 
place  in  Canada  where  gas  is  made  for  sale,  one  or  more 
in&pectors  of  gas  and  gas  meters  may  be  appointed  by  the 
Governor  in  council.*' 

Section  31:  "Every  undertaker  in  any  city,  town,  or 
place  for  which  there  is  an  inspector  of  gas,  shall  be  held  to 
^ave  undertaken  that, — (a)  the  supply  of  gas  shall  be  regu- 
lar and  suflBcient;  (b)  it  shall  be  supplied  under  suffi- 
cient pressure ;  (c)  the  quality  of  gas,"  etc. 

Section  35 :  *'  The  inspector  may,  at  any  reasonable 
^^^e,  .  .  .  test  the  gas  furnished  by  the  undertaker 
(manufacturer)  at  the  testing  place  prescribed  as  aforesaid, 
or  at  any  other  place  at  the  option  of  the  inspector.*' 

Section  44:  "Every  undertaker  shall  keep  the  public 
informed  of  the  illuminating  power  of  the  gas  supplied  by 
Wm,  by  procuring  a  certificate  from  the  inspector,  and 
posting  it  up  in  the  chief  office  of  the  undertaker  from 
^ime  to  time  as  follows : — 

(Provision  is  then  made  for  posting  the  certificate  at  in- 
^mls  varying  from  a  week  to  3  months,  according  to 
^ne  number  of  meters  in  use). 

^0  inspector  has  been  specially  appointed  for  the  town 
^^^  Carberry.  In  fact  only  one  inspector  has  been  appoint- 
^  for  Manitoba,  Saskatchewan,  and  Alberta,  and  it  is  ap- 
I'^^ent  that  it  is  utterly  impossible  for  him  to  make  the  re- 
<iuired  inspections  to  enable  the  manufacturers  to  comply 
'ift  the  Act.  The  plaintiffs  urge  that  sec.  7  requires 
^  inspector  to  be  separately  appointed  for  each  city,  town, 
*nd  village  where  gas  is  manufactured  for  sale;  further, 
^uat  no  inspectiitg  place  has  been  established;  and  that 
nntil  both  of  these  conditions  are  complied  with,  the 
restrictive  provisions  of  the  Act  are  inapplicable. 
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Sections  34  and  44  are  both  subsidiary  to  sec.  31. 
Unless  the  undertaker  comes  within  the  last  named  sec- 
tion, he  is  subject  to  no  statutory  obligation  to  supply  gas 
of  any  standard  quality^  nor  can  testing  places  be  estab- 
lished with  which  he  can  be  compelled  to  make  connection. 

Section  31  limits  the  obligation  to  undertakers  who  are 
in  any  city,  town,  or  place  for  which  there  is  an  inspector 
of  gas.  Can  it  be  said  one  inspector  having  been  appoint- 
ed for  the  provinces  of  Manitoba,  Saskatchewan,  and  Al- 
berta, the  town  of  Carberry,  in  Manitoba,  is  a  town  or 
place  for  which  an  inspector  has  been  appointed? 

Having  regard  to  the  nature  of  the  obligations  imposed, 
the  required  physical  connection  of  the  plants  with  the 
testing  places,  the  impossibility  of  the  undertaker  obtain- 
ing the  necessary  certificates,  in  the  absence  of  a  local  in- 
spector, and  the  penalty  attached  to  failure,  a  daily  penalty 
with  a  prohibition  against  the  continuance  of  his  business, 
I  am  of  the  opinion  that  the  provisions  of  sees.  31  to 
47  inclusive  are  not  applicable  to  places  for  which  there  is 
no  local  inspector. 

The  appeal  must  be  dismissed  with  costs. 

Howell,  C.J.A.,  and  Perdue,  J.A.,  concurred. 
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Martin,  Loc.  J.  Adm.  March  7th,  1908. 

British  Columbia  Admiralty  District. 

REX  V.  THE  "  CARLOTTA  6.  COX.'^ 

Ship — Seizure  and  Condemnation — Illegal  Sealing — Behring 
Sea  Award  Act,  1894 — Evidence  of  Offence  —  Onus  — 
Failure  to  make  Entries  in  Official  Log — Penalty — Seizure 
by  United  States  Revenue  Cutter — "  Duly  Commissioned 
and  Instructed  '* — Irregularities — Regular  Proceedings  in 
Court — Forfeiture  of  Ship — Release  on  Payment  of  Fine, 

Action  for  condemnation  of  the  above  named  ship. 

P.  Peters,  K.C.,  for  the  Crown. 

A.  P.  Luxton,  K.C.,  for  the  owners  of  the  ship. 
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Maktix,  Loc.  J.:— On  29th  May,  1907,  sliortly  after  7 
a-m.,  the  sealing  schooner  "Carlotta  6.  Cox,"  John  Chris- 
tian master,  a   British  vessel  registered  at  Victoria,  was 
boarded,  searched,  and  detained  by  the  United  States  rev- 
enue cutter  "  Bush,"  in  the  North  Pacific  Ocean,  off  Yakutat 
Bay,  in  latitude  59*  10'  N.  and  longitude  141*  19'  W.,  being 
eiispected  of   contravening   the    Behring   Sea   Award   Act, 
1894,  which,  inter  alia,  forbids  subjects  of  Oreat  Britain 
and  the  United  States  of  America  from  pursuing,  killing, 
or  capturing  fur  seals  during  the  close  season  (beginning 
on  1st  May  and  extending  to  Slst  July),  on  the  high  sea 
north  of  the  35th  degree  of  N.  latitude  and  eastward  of  the 
180th  degree  of  longitude.    Later,  and  on  4th  June,  the 
schooner  was  formally  seized  at  Sitka,  where  she  had  been 
towed  by  the  "  Bush,''  and  she  was  thence  towed  to  Port 
Simpson,  B.C..   where   she   was   handed    over   to   Captain 
Hackett,   master   of    the    Canadian    Government    steamer 
"Quadra,"  then  employed  by  the  Department  of  Marine 
and  Fisheries  in  the  lighthouse  service,  who  arranged  with 
Captain  Christian  that  he  should  take  the  schooner  to  Vic- 
toria and  deliver  her  to  the  collector  of  customs  there,  which 
was  done. 

At  the  time  of  the  first  searching  on  29th  May,  there 

were  77  fur  seals  skins  in  the  schooner's  salt-room,  of  which 

the  6  top  ones  were  very  green,  with  blood  on  them  so  fresh 

that  it  soiled  the  fingers;  the  7th  and  following  skins  were 

quite  distinct  in  appearance,  not  fresh  nor  moist,  but  cured. 

On  4th  June,  when  these  6  skins  were  again  examined,  they 

had  changed  in  appearance  so  that  they  could  not  be  dis- 

tingaished  from  the  others:  when  the  said  6  were  first  seen, 

they  had  a  thin  layer  of  salt  on  them.    The  schooner's  log 

was  not  written  up,  but  the  master  said  he  had  a  note  book 

with  pencil  entries,  which  he  produced,  and  said  contained 

the  particulars  of  seaLs  killed,  from  which  he  claimed  to  be 

able  to  make  the  entries  in  the  log  required  by  art.  5  of 

the   first  schedule  of  said   Act,  and   later  he  did,  before 

reaching  Sitka  on  4th  June,  make  certain  entries  therein 

shewing  his  total  catch  to  be  133,  out  of  which  56  skins  had 

been  landed  at  Hesquiat,  V.I.,  on  22'nd  April,  for  shipment 

to  Victoria. 

The  schooner  was  fully  manned  and  equipped  for  sealing, 
and  was  admittedly  within  the  prohibited  area  when  seized, 
but  the  contention  of  her  captain  is  that  all  the  seals  had 
been  taken  before  the  close  season  and  outside  of  the  pro- 
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hibited  area.  At  the  time  she  was  first  discovered,  about 
6  a-m.,  by  the  "Rush,"  she  was  lying-to,  not  sealing:  the 
weather  was  clear,  and  Mount  St.  Elias  could  be  distinctly 
seen,  68  miles  away.  That  locality  is  well  known  to  sealers 
as  the  Fairweather  sealing  grounds,  and  fur  seals  had  been 
seen  by  the  "  Rush  *'  in  the  vicinity  for  several  days  before, 
and  at  the  time  of  search  a  Japanese  sealer  was  engaged 
in  sealing  within  5  or  6  miles  of  the  "Carlotta  G.  Cox/' 
with  several  boats  out,  and  other  Japanese  vessels  had  pre- 
viously been  sighted  sealing  in  the  vicinity  and  using  fire- 
arms, the  use  of  which  is  forbidden  British  and  United 
States  subjects  by  art.  6  of  the  said  first  schedule;  as  one 
of  the  officers  of  the  ^'  Rush  "  described  it,  "  Japanese  ves- 
sels were  shooting  all  round  there,"  and,  though  the  "  Rush  *' 
boarded  one  of  them  on  the  same  morning,  shortly  after 
she  had  searched  and  detained  the  "  Carlotta  G.  Cox,"  noth- 
ing could  be  done  to  stop  it,  because  Japan  is  not  a  party 
to  the  treaty  between  Great  Britain  and  the  United  States 
of  America  upon  which  the  said  Behring  Sea  Award  Act, 
1894,  is  founded. 

With  respect  to  the  said  6  green  skins,  I  am  satisfied, 
largely  upon  the  convincing  evidence  of  the  pilot  of  the 
^  Rush,"  James  W.  Keen,  who  has  had  a  long  experience  in 
malting,  overseeing,  and  examining  seal  skins  in  the  waters 
in  question,  and  in  connection  with  seizures,  that  the  seals 
from  which  they  were  taken  had  been  killed  within  4  days 
before  29th  May  at  the  outside,  and  possibly  some  not 
longer  than  24  hours.  But,  even  taking  the  killing  to  have 
been  within  4  days,  what  explanation  is  offered  by  the  mas- 
ter? Nothing  that  is  satisfactory  to  this  Court,  and,  in  the 
circumstances,  the  entry  in  his  log  which  states  that  the 
last  killing  of  seals  took  place  over  a  month  before,  viz., 
on  27th  April,  when  26  were  captured,  is  entitled  to  no 
credit.  The  master  was  not  brought  forward  as  a  witness 
to  explain  this  suspicious  circumstance,  and  I  have  no  hesi- 
tation, on  all  the  facts,  in  rejecting  the  suggestion  that  he 
happened  to  be  in  the  locali^  in  question  hunting  for  sea 
otters,  or  on  his  way  to  Kadiak  Island,  or  the  Shumagin 
Islands,  for  that  purpose.  It  was  laid  down  by  this  Court 
in  The  "Minnie,"  3  B.  C.  R.  161,  4  Ex.  C.  R.  151,  23  S.  C. 
R.  478,  and  in  The  "  Shelby,^'  4  B.  C.  R.  342^,  and  followed 
by  a  long  line  of  cases  ending  with  The  "  Otto,'^  6  Ex.  C.  R. 
188,  that  the  statutory  onus  upon  the  master  to  explfiin  his 
conduct,  in  circumstances  similar  to  these,  is  a  strong  one. 
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^iit,  like  the  master  in  the  "  Shelby  "  case,  he  did  not  come 

forward  (though  this  was  done,  e.g.,  in  The  '*  Ainoko,'*  3  B. 

C.  K.  121)  to  discharge  that  onus,  nor  was  any  reason  given 

iorhig  failure  to  do  so;  therefore,  I  am  satisfied,  on  all  the 

^acts,  that  his  schooner  was  .employed  in  the  unlawful  kill- 

iiig  of  seals  as  charged. 

There  is  a  further  charge,  in  par.  9  of  the  statement 
of  claim,  that  proper  entries  were  not  made  in  the  official 
log  giring  the  particulars  of  killing  as  aforesaid^  and  the 
condemnation  of  the  vessel  is  also  asked  on  that  ground, 
but  it  has  been  already  decided  by  this  Court  in  The  *'  Beat- 
rice," 4  B.  C.  B.  347,  that  such  neglect  is  not  one  which 
attaches  any  penalty  or  forfeiture  to  the  ship,  though 
the  master  is  personally  liable  to  suffer  the  statutory  conse- 
quences; therefore,  it  is  unnecessary  to  consider  that  point 
in  relation  to  the  schooner.  With  respect  to  the  decision 
in  the  "Beatrice  "  case,  it  may  be  that,  as  Mr..Luxton  con- 
tends, full  consideration  was  not  given  to  sec.  4  of  the  said 
Act;  nevertheless,  Mr.  Peters  is  justified  in  claiming  it  as 
an  express  decision  on  the  point  in  his  favour,  by  which  I 
tm  bound. 

But  the  objection  is  raised  that  the  seizure  here  was 
nilawfnl  in  that  the  commander  of  the  "  Bush "  is  not 
shewn  to  have  been  "  duly  commissioned  and  instructed  by 
the  president  **  to  seize  a  British  vessel,  as  is  requin»d 
to  be  done  by  sec.  1  of  the  Imperial  order  in  council  of 
30th  April,  1894,  and  also  that  the  name  of  the  United 
States  vessel  making  the  seizure  was  not  beforehand  "  com- 
municated by  the  President  of  the  United  States  to  Her 
Majesty  as  being  a  vessel  so  appointed  ^'  for  that  purpose, 
38 18  also  required  by  said  order  in  council.  And  it  is  fur- 
ther objected  that  the  commander  of  the  '^  Rush  "  neither 
brought  the  schooner  "  for  adjudication  before  any  such 
British  Court  of  Admiralty ,''  nor  "  delivered  her  to  any  such 
fi^tish  officer  as  is  mentioned  in  the  said  section  (103  of 
the  Merchant  Shipping  Act,  1854),  for  the  purpose  of  being 
dealt  with  pursuant  to  the  recited  Act''  (i.e.,  Behring  Sea 
^^ard  Act,  1894).     Section  103  is  as  follows:— 

W3.  .  .  .  And  in  order  that  the  above  provisions 
>8  to  forfeitures  may  be  carried  into  effect,  it  shall  be  lawful 
lor  any  commissioned  officer  on  full  pay  in  the  military  or 
^^«]  service  of  Her  Majesty,  or  any  British  officer  of  cus- 
tonjB,  or  any  British  consular  officer,  to  seize  and  detain 
tty  ship  which  has,  either  wholly  or  as  to  any  share  therein, 
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become  subject  to  forfeiture  as  aforesaid,  and  to  bring  her 
for  adjudication  before  the  High  Court  of  Admiralty  in  Eng- 
land or  Ireland,  or  any  Court  having  admiralty  jurisdiction 
in  Her  Majesty's  dominions;  and  such  Court  may  there- 
upon make  such  order  in  the  case  as  it  may  think  fit,  and 
may  award  to  the  officer  bringing  in  the  same  for  adjudi- 
cation such  portion  of  the  proceeds  of  the  sale  of  any  for- 
feited ship  or  share  as  it  may  think  right/* 

In  my  opinion  (after  careful  consideration  of  these  im- 
portant questions  now  for  the  first  time  raised  in  these 
sealing  cases),  even  assuming  that  the  commander  of  the 
"  Eush  ^  was  not  "  duly  commissioned  and  instructed  "  to 
seize  the  schooner,  and  even  though  the  commander  of  the 
"  Quadra,''  to  whom  she  was  first  delivered,  is  not  an  offi- 
cer who  can  take  proceedings  against  her  under  sec.  103, 
yet,  seeing  the  fact  is  that  she  has  been  brought  for  ad- 
judication apd  is  now  before  this  Court  (and  in  the  cus- 
tody of  its  marshal)  by  and  at  the  instance  of  an  officer. 
Commander  AUgood,  R.N.,  who  admittedly  is  within  sec. 
103,  and  who  claims  her  condemnation  for  contravention  of 
the  Behring  Sea  Award  Act,  it  is  not  open  to  her  owners 
to  answer  that  charge  (whatever  other  remedies  they  may 
have)  by  setting  up  irregularities  in  the  manner  in  which 
she  was  originally  seized  or  in  the  means  whereby  she  was 
ultimately  brought  within  the  jurisdiction  of  this  Court, 
and,  later,  before  it,  by  Commander  Allgood,  who  instructed 
the  writ  to  be  issued  on  29th  November,  as  appears  by  the 
indorsement  thereof.  According  to  the  principle  decided 
in  The  "  Annandale,"  2  P.  D.  179,  the  forfeiture  here  ac- 
crued at  the  time  the  illegal  act  was  done,  and  I  am  unable 
to  agree  that  any  of  said  antecedent  irregularities  can  affect 
the  admittedly  regular  proceedings  in  this  Court. 

The  result  is,  therefore,  that  I  find  there  has  been  a  con- 
travention of  the  Behring  Sea  Award  Act,  1894,  in  the 
manner  aforesaid,  by  the  schooner  "  Carlotta  G.  Cox,"  and 
I  therefore  declare  her  and  her  equipment  and  everything 
on  board  of  her  to  be  forfeited  to  His  Majesty,  but,  follow- 
ing the  precedent  established  in  The  "  Ainoko,"  5  B.  C. 
R.  168,  and  The  "Beatrice,"  ib.  171,  in  case  of  payment 
of  a  fine  of  £400  and  costs  within  30  days,  she,  her  equip- 
ment, and  everything  on  board  of  her  may  be  released. 

Though  I  have  come  to  this  conclusion,  yet  I  think  it 
proper  to  observe  that  I  have  not  overlooked  the  strong 
appeal  of  the  defendants'  counsel  that  this  Court  should 
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now  cast  a  lenient  eye  upon  these  infractions  of  the  Behring 
Sea  Award  Act,  1894,  since,  it  is  contended,  the  facta 
Proved  in  the  course  of  the  hearing  shew  that  it  has  failed 
in  its  object  and  not  only  places  the  citizens  of  Canada 
**  a  disadvantage  in  their  sealing  enterprises  in  adjacent 
haters,  but  creates  special  opportunities  to  foreign  sealing 
^Ms  from,  e.g.,  the  other  side  of  the  Pacific.  But,  how- 
^^er  strong  a  case  such  facts  may  ground  in  diplomatic 
^•rcles  for  a  change  in  the  Treaty  and  Act,  they  can  have 
^^  weight  in  a  court  of  justice;  the  sole  duty  of  a  Judge  is 
Coadminister  the  law  as  it  is  given  to  him  by  that  legisla- 
f'^fe which  has  the  power  to  enact  it;  and,  therefore,  I  have 
Imposed  a  penalty  just  as  though  there  had  been  no  change 
^  ^ie  condition  of  affairs  since  1894,  when  the  statute  was 
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Ci^MBjjx,  J.  Mabcu  24th,  1908. 

OHAMBBBa. 

Re  BEHARI  LAIi. 

(imiiiuiional  Law — Dominion  Immigration  Act,  1907,  sec, 

9^^— Order  in  Council — Ultra  Vires — Prohibition  against 

landing  of  Specified  Classes  of  Immigrants  —Delegation  of 

duty  of  Oovernor  in  Council  to  Minister  of  Interior — 

n^tf niton  of  Aliens — Dvfcharge. 

Motion  for  the  discharge  from  custody  of  a  number  of 
Hindoos,  argued  in  the  first  instance  as  upon  a  return  to 

writs  of  habeas   corpus. 

Undone-Jack,  and  Woods,  for  the  prisoners. 
^'  6.  Maedonell,  for  the  Dominion  Government. 

^  i-EMEXT,  J. : — ^The  applicants  are  lield  in  custody  by  the 
'"^niigration  agent  at  Vancouver  with  a  view  to  their  depor- 
^*»oii  because  (as  is  alleged)  they  do  not  "  come  from  the 
<^witry  of  their  birth  or  citizenship  by  a  continuous  journey 
•"^  on  through  tickets  purchased  before  leaving  the  countrv 
^^tneiT  birth  or  citizenship.'*   The  right  to  detain  them  for 
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the  cause  just  specified  is  claimed  under  order  of  His  Excel- 
lency the  Governor-General  in  council  passed  an  8th  January 
last.  That  order  in  council  purports  to  be  based  upon  th^ 
Immigration  Act,  1907,  and  sees.  10  and  30  are  particularly 
relied  upon  as  conferring  upon  His  Excellent^  in  council  the 
power  to  pass  it. 

Before  quoting  from  sec.  30,  I  should  refer  to  sees.  26 
to  29  (both  inclusive),  which'  all  open  with  words  of  express 
prohibition :  "  No  immigrant  shall  be  permitted  to  land  in 
Canada  who,"  etc.  These  sections  cover  certain  specified 
classes  of  immigrants.  .Then  follows  sec.  30  in  these  words: 
*'  The  Governor  in  council  may,  by  proclamation  or  order, 
whenever  he  considers  it  necessary  or  expedient,  prohibit  the 
landing  in  Canada  of  any  specified  class  of  immigrants,  of 
which  due  notice  shall  be  given  to  the  transportation  com- 
panies.^' 

I  may  say  at  once  that,  in  my  opinion,  the  order  in  coun- 
cil of  8th  January  last  must  be  upheld,  if  at  all,  under  this 
sec.  30.  Section  10  is  the  usual  clause  authorizing  the  fram- 
ing of  regulations  for  carrying  out  the  Act,  and  cannot  be 
invoked  to  support  a  prohibition,  unless  that  prohibition  is 
contained  elsewhere  in  the  Act,  or  in  an  order  in  council 
under  the  Act. 

Turning  then  to  sec.  30,  it  empowers  the  Governor- 
General  to  prohibit ;  but  it  does  not  in  terms  permit  the  dele- 
gation of  this  power  to  any  other  person  or  body.  And,  in 
my  opinion,  nothing  short  of  express  words  would  avail  to 
enable  His  Excellency  in  council  to  delegate  to  another  or 
others  a  power  of  this  nature,  the  exercise  of  which  is  condi- 
tioned upon  his  consideration  of  its  necessity  or  expediency. 

This  brings  me  to  the  order  in  council  of  8th  January- 
last.  Omitting  immaterial  matter,  it  provides  "that  when- 
ever in  the  opinion  of  the  Minister  of  the  Interior  '*  certain 
conditions  exist,  "  immigrants  may  be  prohibited  from  land- 
ing or  coming  into  Canada  unless,"  etc.  Apart  from  the 
evident  fact  that  this  order  does  not  prohibit,  but  says  that 
immigrants  may  be  prohibited,  etc. — ^meaning,  I  take  it,  that 
this  may  be  done  by  immigration  agents  on  instructions  from 
the  Minister  of  the  Interior — it  is  an  order  expressly  dele- 
gating to  the  Minister  that  duty  to  consider  the  necessity  or 
expediency  of  the  proposed  prohibition  which  Parliament  has 
in  terms  imposed  on  His  Excellency  in  council  and  upon  him 
alone.  To  paraphrase  the  language  of  Tx>rd  Coleridge,  C..T.» 
in  Cook  V.  Ward,  2  C.  P.'  T).  at  p.  262:   "That  was  in  effect 
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the  Governor-General  in  council  assuming  to  clothe  the 
Minister,  a  member  of  their  body,  with  a  power  which  the 
Parliament  alone  could  clothe  him  with."  See  also  In  re 
Leeds  Banking  Co.,  L.  R.  1  Ch.  561;  Osgoode  v.  Nelson, 

L'B.  5  H.  L.  636;  Interpretation  Act,  B.  S.  C.  1906  ch.  1, 

eec.  34  (7). 

The  applicants  must  be  discharged  from  custody,  and  aro 

entitled  to  their  costs. 


BASKATCHEWAH. 

Wetmore,  C.J.  Aprril  16th,  1908. 

OHAMBBRft. 

Re  smith. 

Land  Titles  Act— Certificate  of  Title— Mistake  in  Name- 
Correction — Summary  Application — Jurisdiction, 

Application  under  sec.  162'  of  the  I^and  Titles  Act  by 
Frank  Gilbert  Smith  for  a  summary  order  correcting  a  certi- 
ficate of  title  issued  by  mistake  in  the  name  of  Frank 
Thomaa  Smith. 

^.  D.  Pickett,  Moose  Jaw,  for  the  applicant. 

Wbtmore,  C.J. : — It  appears  that  the  certificate  of  title 
T^  thig  case  issued  by  mistake  to  Frank  Thomas  Smith,  in- 
stead of  to  Frank  Gilbert  Smith,  and  I  am  asked  in  a  sum- 
mary way,  and  without  any  proceedings  in  the  Court,  to  cor- 
rect this  certificate.    I  am  of  opinion  that  I  have  no  power 
to  do  so.    The  application  was  stated  to  have  been  made 
™der  sec.  162  of  the  Land  Titles  Act.     That  section  does 
^^give  me  the  summary  authority  which  is  contended  for; 
tnat  simply  preserves  to  the  Court  or  a  Judge  the  powers 
^Mcb  they  would  have  ordinarily  in  regard  to  a  proceeding 
Tegp^cting  land.     In  order  to  authorize  a  Judge  acting  under 
that  section  there  must  be  a  proceeding  instituted  in  the 
Court  respecting  land  or  in  respect  to  some  transaction  or 
contract  relating  to  land,  or  in  respect  of  some  instru- 
ment,   etc.,     affecting     land.    The     word     "proceeding" 
covers    the    whole     section,     and     I     repeat    that     the 
proceeding    must    be    started    in    the    Court    in    order 
to  give  the    Judge   jurisdiction   to    exercise    the    powers 
and  authorities  which  are  specified  in  that  section.     I  will 
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refer,  however,  to  sec.  160.  There  power  seems  to  be  given 
to  cancel  any  instrument,  etc.,  that  has  been  issued  in  error 
and  to  correct  it.  But,  it  seems  to  me.  if  that  power  is  con- 
tained there,  that,  under  the  circumstances  of  this  case,  the 
registrar  is  in  a  position  to  do  the  correcting.  There  will  be 
no  diflBculty,  I  presume,  in  Mr.  Smith  bringing  his  certificate 
in  to  be  cancelled  or  corrected  as  the  case  may  be ;  and,  if  so, 
there  will  be  no  necessity  to  refer  the  matter  to  a  Judge 
unless  the  registrar  is  doubtful  as  to  what  his  powers  may 
be.  Anyway  I  can  do  nothing  without  a  reference  from  the 
registrar. 

This  application  will  have  to  be  refused. 


SASKATCEEWAK. 

Wetmore,  C.J.  April  21st,  1908. 

CHAMBERS. 

Re  ANNABLE  AND  ANNABLE. 

Arbitration  and  Award — Moti^m  to  Set  aside  Award — Nioiice  of 
Motion  instead  of  Summons  —  Irregularity  —  Waiver — 
Submission  to  Arbitration — Appointment  of  Umpire  — 
Misconduct  of  Arbitrators —  Befusal  to  Hear  Evidence  — 
Hearing  Evidence  in  Absence  of  one  Party — Interfer- 
ence of  Umpire. 

Application  to  set  aside  an  award. 

E.  G.  Taylor,  Moose  Jaw,  for  the  applicant. 

W.  B.  Willougliby,  Moose  Jaw,  for  the  respondent. 

Wetmore,  C.J. : — T  may  state  that  I  have  some  doubt, 
this  application  having  been  made  in  Chambers,  whether  it 
came  properly  before  me  on  notice  of  motion.  However,  as 
counsel  appeared  for  the  respondent  and  took  no  objec- 
tion, I  think  1  am  at  liberty,  under  Rule  538  of  the  Judi- 
cature Ordinance,  to  treat  the  matter  as  an  irregularity, 
and,  that  being  so,  that  it  has  been  waived  by  counsel  so 
appearing  and  taking  no  objection  to  the  procedure. 

The  parties  in  difference  submitted  the  matters  so  in 
difference  to  the  arbitration  of  Wellington  White  and  William 
Boyle,  and  it  was  provided  that  if  the  arbitrators  were  unable 
to  agree  they  might  appoint  an  umpire,  whose  decision  should 
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be  final.  These  arbitrators  appointed  one  Samuel  McArthur 
as  umpire.  It  is  not  very  clear  to  my  mind,  under  the 
afiSdavits,  when  McArthur  was  appointed,  wliether  it  was 
before  the  arbitrators  entered  upon  their  duties  or  very 
shortly  afterwards;  at  any  rate,  he  was  appointed  very  near 
the  beginning  of,  if  not  before,  the  hearing.  It  would  seem 
also  as*  if  the  arbitrators  had  made  up  their  minds  before  they 
heard  any  testimony  at  all  that  they  were  going  to  be  unable 
to  agree.  I  cannot  see  that  it  was  objectionable  to  appoint 
the  umpire  before  they  proceeded  to  the  hearing  or  that  the 
umpire  sat  with  them  during  the  hearing. 

A  number  of  grounds  of  objection  are  taken  to  the  yali- 
dity  of  this  award.  It  is  not  necessary  for  me  to  discuss  the 
whole  of  them,  because  I  am  satisfied  on  2  grounds  at  least, 
and  possibly  on  3^  that  the  award  is  bad. 

In  the  first  place,  the  arbitrator  Boyle  and  the  umpire 
McArthur,  who  made  the  award  (the  arbitrator  White  re- 
fusing to  join  in  it),  refused  to  hear  testimony  on  behalf  of 
the  applicant  that  was  properly  offered,  namely,  the  testi- 
mony of  one  Bufus  Smith.  Their  excuse  for  so  doing  was 
that  Smith  was  merely  to  be  sworn  to  corroborate  the  amount 
set  forth  in  an  account  which  he  had  sworn  to  by  affidavit, 
and  that  the  respondent  disputed  the  accuracy  of  Smith's 
statement,  that  the  advisability  of  hearing  the  evidence  of 
Smith  was  discussed,  and  Boyle  and  the  umpire  arrived  at 
the  conclusion  that  the  arbitrators  could  not  gain  anything 
by  calling  Smith  on  the  points  on  which  it  was  stated  he  was 
about  to  give  evidence.  This  was  no  excuse  at  all.  These 
arbitrators  had  nothing  before  them  except  Smith's  affidavit. 
If  he  had  been  allowed  to  give  viva  voce  testimony,  and  the 
arbitrators  had  had  the  opportunity  of  considering  the  man- 
ner in  which  he  gave  his  testimony,  it  might  have  materially 
influenced  their  decision. 

In  the  next  place,  I  find  that  these  arbitrators  and  \im- 
pire,  after  the  hearing  was  practically  over,  and  when  the 
applicant  had  gone  away,  in  his  absence  recalled  the  respon- 
dent and  heard  further  testimony.  That  was  clearly  bad: 
and  the  applicant,  so  far  as  I  can  discover,  has  done  nothing 
to  waive  the  irregularity.  In  Dobson  v.  Groves,  6  Q.  B.  636, 
it  was  held  that  the  award  under  such  circumstances  was 
bad.  Lord  Denman,  C.J.,  in  delivering  judgment  at  p.  647, 
states :  "  I  think  that  on  such  subject  we  can  draw  no  line, 
but  must  abide  by  the  general  principle  and  oppose  all  at- 
tempts to  explain  by  the  bearing  of  particular  parcels  of  evi- 
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dence  whether  the  inquiry  had,  or  by  any  probability  might 
have  had,  an  effect  upon  the  arbitrators*  decision/*  1  als.^ 
refer  to  McNulty  v.  Jobson,  2  P.  R.  119;  Waters  ▼.  Daly, 
ib.  202;  and  Hay  ▼.  Hay,  1  DeG.  F.  &  J.  167. 

Again,  the  umpire  was  not  content  to  sit  with  the  arbitra- 
tors without  interfering,  but  I  find  that  he  took  an  active 
part  throughout  the  whole  hearing,  so  active  that  I  cannot 
but  come  to  the  conclusion  that  it  might  possibly  have  had 
an  effect  in  preventing  the  arbitrators  agreeing.  In  Flag 
Liane  Chapel  v.  Mayor,  etc.,  of  Sunderland,  9  Jur.  N.  S.  894, 
a  matter  in  difference  had  been  referred  to  two  arbitrators, 
with  a  proviso  that  if  they  disagreed  they  should  name  an 
umpire,  who  might  in  that  case  make  an  award.  The  arbi- 
trators disagreed  and  appointed  an  umpire,  and  it  was  held 
that  it  was  no  ground  of  objection  to  the  award  that  all  3 
had  sat  and  heard  the  evidence  together,  and  then  the  umpire 
had  made  the  award ;  but,  in  delivering  judgment,  Cockbum, 
C.J.,  laid  down  the  following  to  the  applicant:  "  If  you  had 
produced  an  affidavit  that  he  had  wrongly  interfered  so  as  to 
prevent  a  final  agreement  between  the  parties,  it  might  have 
been  different.**  I  am  not  clear  that  this  last  ground  which 
I  have  stated  is  fatal  to  the  award.     I  merely  refer  to  it. 

The  two  other  grounds,  I  am  of  opinion,  are  fatal. 

This  application  must  be  granted,  therefore^  and  the 
award  in  question  set  aside  with  costs. 


SASKATCHEWAN. 

Wetmore,  C.J.  April  23bd,  1908. 

OHAMBSBS. 

ALLOWAY  V.  PAMRANKE. 

Summary  Judgment  —  Rule  lOS  —  Action  on  Promissory 
Note — Affidavit  in  Support  of  Motion — Sufficiency — Pre- 
sentment—  Pleading —^  Defence  of  Fraud — Notice — De- 
fence Available  to  all  Defendants — Unconditional  Le^ve 
to  Defend. 

Motion  by  plaintiffs  under  Rule  103  of  the  Judicature 
Ordinance  for  summary  judgment,  on  the  ground  that  there 
was  no  defence  to  the  action. 

J.  A.  Cross,  Regina,  for  plaintiffs. 

A.  L.  Gordon,  Regina,  for  defendants. 
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VTetmore,  C..T.: — The  learned  counsel  for  the  defendants 
^^ged  at  the  return  of  the  summons  that  the  cause  of  action 
^518  not  verified  according  to  the  requirements  of  the  Rule. 
"^^e  action  was  brought  upon  a  promissory  note  made  by  the 
ieiendants  (there  are  about  16  of  them)  for  $1,500  pay- 
'^We  to  the  order  of  Christner  &  Fisher,  and  indorsed  to  the 
plaintiffs.  The  affidavit  of  Champion,  one  of  the  plaintiffs, 
Bets  up  that  the  action  was  brought  upon  the  promissory  note 
in  question,  and  refers  to  it  as  an  exhibit ;  that  it  was  in- 
dorsed by  the  payees  to  the  plaintiffs ;  that  the  plaintiffs  be- 
came the  holders  thereof  before  it  was  overdue,  and  took  the 
same  in  good  faith  and  for  value ;  that  they  are  the  holders  in 
due  coarse;  and  that  the  defendants  are  justly  and  truly 
indebted  to  the  plaintiffs  in  the  amount  of  the  note  and 
interest,  less  the  sum  of  $475,  which  was  paid  thereon.  The 
objection  taken  is  that  the  affidavit  does  not  aver  that  the  note 
vas  presented  for  pavment  before  action  brought,  and  it  was 
also  urged  that,  as  the  statement  of  defence  averred  fraud, 
and  the  plaintiffs  were  not  holders  in  due  course  of  the  note, 
the  affidavit  should  have  set  up  that  the  plaintiffs  were 
now  aware  of  the  alleged  fraud.  I  am  of  opinion  that  the 
^davit  is  sufficient.  In  the  first  place,  this  note  was  not 
payable  at  a  particular  place,  and  presentment  was  not  neces- 
^*ry  to  bind  the  makers  either  at  common  law  or  under  the 
Bills  of  Exchange  Act.  It  was  contended  that,  because  the 
^^tatement  of  claim  alleged  presentment,  it  would  be 
necessary  to  prove  it.  I  am  of  opinion  that  that  is  not  cor- 
^^'  That  allegation  would  require  no  more  proof  than  was 
necessary  if  it  had  not  been  there — it  may  be  treated  entirely 
«8  surplusage.  In  the  next  place,  Mr.  Champion's  affidavit 
^as  nji^j^  before  the  defence  had  been  delivered  at  all.  In 
Codville  V.  Smith,  3  W.  L.  R.  197,  I  held  that  it  was  suffi- 
cient to  verify  the  cause  of  action,  in  general  terms,  and 
this  affidavit  is  quite  within  what  I  held  to  be  sufficient  in 
that  case. 

Affidavits  were  read  on  behalf  of  two  of  the  defendants, 
namely,  Thode  and  Potter,  setting  forth  that  the  note  was 
tainted  with  fraud,  and  the  character  of  the  fraud  was  as 
follows:  that  Christner  &  Fisher,  the  payees  of  the  note,  were 
the  owners  of  what  they  asserted  to  be  an  imported  jack, 
named  "Bingstar,^'  which  Fisher  represented  to  be  fit  for 
the  purpose  of  breeding  mares;  that  Fisher  and  one  Govier 
came  out  to  Thode^s  farm,  bringing  a  quantity  of  whisky 
^th  them,  with  which  they  plied  Thode  until  he  became 
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intoxicated;  that  they  then  produced  an  agreement  to  him  to 
take  shares  in  a  jack  for  breeding  purposes  only;  one  full, 
share  of  $100  was  to  entitle  him  to  free  service  for  7  mares, 
any  number  of  mares  less  than  7  were  to  be  charged  at  the 
rate  of  $15  each;  Thode  agreed  to  take  one  full  share  of  $100 
for  7  mares,  and  while  so  intoxicated  was  induced  to  sign  the 
document,  which  he  did  not  read  and  which  was  not  read 
over  to  him;  that  he  was  not  furnished  with  a  copy  of  it, 
and,  although  he  has  applied  to  Govier  to  see  the  agreement 
(Fisher  having  informed  him  that  it  would  be  left  with  him), 
he  has  been  unable  to  see  it,  Govier  stating  that  he  could  not 
find  it.  The  alleged  agreement  which  he  so  signed  was  this 
note.  Potter  swears  to  exactly  the  same  state  of  things  word 
for  word,  in  so  far  as  he  was  concerned.  These  two  men  do 
not  state  that  they  were  present  together  when  this  took 
place,  but  Fisher  and  Govier  went  to  each  man's  residence 
and  perpetrated,  as  alleged,  the  same  fraudulent  act  at  each 
place.  After  the  defence  was  put  in,  which  was  put  in  for 
all  the  defendants,  a  summons  for  leave  to  sign  judgment 
was  taken  out.  The  defence  sets  up  that  the  plaintiffs  are  not 
the  holders  of  the  note  in  due  course,  and  then  it  proceeds 
to  allege  the  fraud  which  I  have  mentioned.  There  is  no 
allegation  of  notice  of  the  fraud  on  tlie  part  of  the  plaintiffs, 
nor  is  there  any  affidavit  verifying  the  knowledge  on  their 
part  of  the  fraud,  or  that  they  took  it  after  maturity.  In 
Ward  V.  Plumbley,  6  Times  T..  R.  198,  it  was  laid  down  by 
Wills,  J.,  that  if  there  was  a  fair  probability  of  a  defence  the 
defence  ought  to  be  allowed.  I  find  that  this  case  lias  been 
cited  through  tlie  practice  books  steadily  for  a  great  number 
of  years,  and  I  assume,  therefore,  it  may  be  accepted  as 
correct  practice.  That  being  so,  my  attention  has  been  called 
to  Moore  v.  Scott,  5  W.  L.  R.  381 ;  that  was  an  action 
brought  by  an  indorsee  of  a  promissory  note,  and  the  plea 
was  that  the  note  was  tainted  with  fraud,  and  Howell,  C.J.A., 
laid  down  that  in  a  case  of  that  sort,  the  affirmative  was  on 
the  holder  of  the  note  to  "prove:  (1)  that  he  became  the 
holder  of  it  before  it  was  overdue;  (2)  that  he  at  that  time 
had  no  notice  that  the  note  had  previously  been  dishonourer! ; 
(3)  that  he  took  the  note  in  good  faith  and  for  value;  (4) 
that  at  the  time  he  took  the  note  he  had  no  notice  of  the 
defect  in  the  title  of  the  payee.*'  I  express  no  opinion  with 
respect  to  what  is  laid  down  there;  but  I  have  only  to  say 
that,  in  view  of  the  fact  that  the  defendants  have  pleaded 
that  the  plaintiffs  were  not  holders  in  due  course,  and  that 
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they  have  pleaded  the  fraud^  and  in  view  of  what  was  laid 
down  in  Ward  v.  Plumbley,  I  ought  not  to  deprive  the 
defendants  Thode  and  Potter  of  their  right  to  defend  this 
action. 

Mr.  A.  L.  Gordon  appeared  for  all  the  defendants^  and 
(xmtended  that  they  should  all  have  leave  to  defend.  I  have 
had  great  doubts  with  respect  to  this,  as  the  defence  dis- 
closed by  the  affidavits  struck  me  as  being  personal  to  the  two 
defendants  who  made  the  a£Sdavits,  but  it  has  occurred  to  me 
that  if  the  note  is  tainted  with  the  frauds  alleged  in  respect 
to  Thode  and  Potter,  it  might  be  argued  with  great  force 
that  it  would  affect  the  rights  of  the  other  defendants,  be- 
cause it  would  affect  their  rights  to  contribution  if  the  de- 
fence of  these  two  defendants  was  established;  therefore, 
the  note  being  tainted  with  fraud,  would  be  invalid  as 
H^t  all  the  defendants.  I  express  no  opinion  with  re- 
^t  to  that,  but  I  think  the  other  defendants  ought  to  be 
allowed  to  set  that  up. 

I  will  therefore  discharge  the  summons.  The  costs  of 
this  application  will  be  costs  in  the  cause  to  each  party. 


MAHITOBA. 

Mathers,  J.  Mabch  27th,  1908. 

April  10th,  1908. 

chambkes. 

B»   CANADIAN     NORTHERN     R.      W.      CO.     AND 
ROBINSON. 

^^^^— Dominion  Railway  Act — Arhitraiion — Compensation 
'-inference  to  Taxing  Officer — Principle  of  Taxation — 
^wfe.  Fees,  Counsel  Fees,  and  Expenses  of  the  Arhitra- 
i^on"^Solicitor  and  Client— Tariff  of  Costs— Items  — 
"^^  done  before  Appointment  of  Arbitrators —  Arbitra- 
W  Fees  —  Payment  by  Owner  —  Inclusion  in  Bill  of 
^°f^*— Ouan<t*m  of  Counsel  Fees — Witness  Rees — Expert 
Wi<«ewc»— (7o«/5  of  Taxation. 

Application  by  Robinson,  a  land  owner,  under  the  Do- 
niaion  Kailway  Act,  to  tax  the  costs  of  an  arbitration  as  to 
^  ▼xn.  W.L.B.  HO.  2—10 
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the  compensation  to  be  paid  for  land  taken  by  the  railway 
company  for  their  railway. 

A.  B.  Hudson  and  H.  Ormond,  for  Robinson. 
0.  H.  Clark,  K.C.,  for  the  railway  company. 

Mathers^  J. : — On  an  application  to  tax  the  costs  of  an 
arbitration  under  the  Railway  Act  I  adopted  the  practice 
which  is  well  established  in  Ontario,  and  referred  the  bill 
to  the  senior  taxing  master:  Re  Oliver  and  Bay  of  Quinte 
E.  W.  Co.,  7  0.  L.  R.  667,  3  0.  W.  R.  318.  The  parties 
afterwards  applied  to  me  for  a  direction  to  the  taxing  officer 
as  to  the  principle  on  which  these  costs  should  be  taxed, 
whether  as  between  party  and  party,  or  as  between  solicitor 
and  client. 

The  land  owner  is,  under  sec.  199  of  the  Act,  entitled  to 
the  "costs  of  the  arbitration;^*  and,  by  sec.  2,  sub-sec.  5, 
** costs '*  includes  "fees,  counsel  fees,  and  expenses."  This 
latter  sub-section  defining  costs  was  added  as  an  amend- 
ment in  1903.  Prior  to  that  a  party  entitled  to  costs  could 
only  claim  them  as  between  party  and  party :  Re  Bronson  and 
€anada  Atlantic  R.  W.  Co.,  13  P.  R.  440;  Re  Oliver  and 
Bay  of  Quinte  R.  W.  Co.,  supra.  The  question  is,  has  the 
amendment  made  any  difference?  Reading  sec.  199,  as  in- 
terpreted by  sub-sec.  5  of  sec.  2,  the  proprietor  is  entitled 
to  the  costs,  fees,  counsel  'fees,  and  expenses  of  the  arbitration. 
The  expression  "  full  costs  and  expenses  "  would  mean  solici- 
tor and  client  costs  as  applied  to  the  Railway  Act:  Hyde  v. 
Mayor  of  Manchester,  12  C.  B.  474;  though  it  would  not  be  so 
with  respect  to  ordinary  litigation ;  but  "  all  costs  incidental 
to  the  arbitration  '*  would  not :  Re  Bronson  and  Canada  At- 
lantic R.  "W.  Co.,  supra. 

By  sec.  34  of  the  Land  Clauses  Consolidation  Act,  1845, 
the  successful  party  becomes  entitled  to  "all  costs  of  any 
such  arbitration  and  incidental  thereto,**  and  under  it  tax- 
ing masters  usually  adopt  a  method  of  taxation  less  liberal 
than  solicitor  and  client  costs,  but  more  liberal  than  be- 
tween party  and  party:  Brown  &  Allan  on  Compensation, 
p.  63.  In  Malvern  Urban  District  v.  Malvern,  83  L.  T. 
326,  the  question  arose  upon  an  agreement  between  a  dis- 
trict council  and  a  gas  company,  confirmed  by  a  private  Act 
of  Parliament,  for  the  purchase  by  the  council  of  the  com- 
pany's undertaking,  the  price  to  be  ascertained  by  arbitra- 
tion.    Clause  7  of  the  agreement  was  as  follows :  "  7.  The 
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c-ouncil  shall  pay  all  costs,  charges,  and  expenses  of  the 
company  preliminary  and  incidental  to  the  negotiations  for 
the  Bale  and  the  preparation  and  execution  of  this  agree- 
ment, and  the  said  arbitration,  the  same  to  be  taxed  in  case 
the  parties  diflfer/' 

It  was  held  by  the  Court  of  Appeal  that  the  costs  given 
bf  this  section  should  be  taxed  on  the  solicitor  and  client 
scale,  as  by  that  means  the  intention  of  the  parties  that  the 
company  should  come  out  of  the  business  as  nearly  as  pos- 
sible scathless  would  best  be  given  effect  to. 

Prior  to  the  passing  of  sec.  2,  sub-sec.  5,  of  the  Bailway 
Act,  the  ordinary  party  and  party  costs  of  the  arbitration 
were  taxed  to  the  successful  party  on  a  liberal  scale,  it  is 
true,  but  still  as  between  party  and  party. 

In  this  state  of  the  law  sub-sec.  5  of  sec.  2  was  passed. 
It  would  be  difficult  to  assign  a  reason  for  this  amendment 
nnless  it  were  intended  to  give  to  the  successful  party  some- 
thing to  which  he  was  not  previously  entitled.  The  agree- 
ment in  the  Malvern  case  provided  for  "  all  the  costs,  charges, 
»nd  expenses  of  thcj  company  preliminary  and  incidental 
to  .  .  .  the  said  arbitration."  While  these  words,  in 
so  far  as  they  refer  to  preliminary  expenses,  may  be  wider 
than  the  words  '*  costs,  fees,  counsel  fees,  and  expenses  of  the 
arbitration" — the  words  used  in  the  Railway  Act,  as  inter- 
preted by  the  amendment  referred  to — I  cannot  see  that 
they  are  otherwise  in  effect  different.  I  can  see  no  differ- 
ence between  *^  costs  ''  and  "  all  costs."  Both  expressions, 
to  my  mind,  mean  the  same  thing. 

1  have  come  to  the  conclusion,  therefore,  that  the  prin- 
ciple of  taxation  of  costs  to  he  applied  under  the  Railway 
Act  has  been  changed  by  the  addition  of  sub-sec.  5  of  sec.  2. 
Such  costs  should  now  be  taxed  as  between  solicitor  and 
client,  that  is|  to  say,  the  party  entitled  is  to  have  all  the 
costs  and  expenses  he  may  have  reasonably  incurred,  or, 
as  stated  by  Williams,  L.J.,  in  the  Malvern  case,  "  all  the 
reasonable  costs  which  a  prudent  man  would  incur  in  the 
matter." 

All  authorities  agree  that  where  land  has  been  taken  com- 
pulsorily,  the  costs  should  be  taxed  on  a  larger  scale 
than  in  ordinary  litigation.  Ever3rthing  that  was  neces- 
sarily  or  reasonably  done  and  every  expense  that  was  neces- 
^"ly  or  reasonably  incurred  in  order  to  properly  present  a 
partes  case  to  the  arbitrators  should  be  allowed  to  him  in 
taxation.    But,  of  course,  he  should  not  be  allowed  for  un- 
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necessary  work  or  expenses,  or  for  costs  incurred  through 
over-caution,  or,  as  said  by  Smith,  L.J.,  when  "he  has  in- 
dulged in  luxuries  of  costs/^ 

The  tariff  of  costs  prescribed  for  ordinary  litigation  may 
be  accepted  as  a  general  guide,  but  where,  in  the  opinion 
of  the  taxing  oflBcer,  the  fees  fixed  by  that  tariff  are  inade- 
quate compensation  for  th^  services  necessarily  and  reason- 
ably rendered,  he  is  not  bound  by  it,  and  should  not  follow  it. 

With  these  general  directions  I  leave  the  matter  with  the 
taxing  officer. 

Mathers^  J.  (after  taxation) : — This  is  an  arbitration 
proceeding  under  the  Railway  Act.  A  short  time  ago  the 
parties  applied  to  me  to  tax  the  costs  of  the  proceeding  un- 
der sec.  199  of  that  Act.  Following  the  well  settled  prac- 
tice in  Ontario,  I  referred  the  bill  for  taxation  to  the  senior 
taxing  officer.  He  has  completed  his  taxation,  and  the  mat- 
ter now  comes  before  me  for  confirmation. 

Counsel  for  the  railway  company  raised)  several  objec- 
tions to  the  bill  as  taxed  by  the  taxing  master.  In  the  first 
place  he  contends  that  work  has  been  allowed  for  which  was 
done  before  the  arbitration  began,  and,  as  the  Act  only 
gives  the  costs  of  the  arbitration,  there  is  no  right  to  tax 
costs  anterior  to  the  commencement  of  that  proceeding.  In 
substance  I  agree  with  this  contention,  but  I  cannot  agree 
tliat  the  arbitration  only  commenced  when  all  the  arbitra- 
tors had  been  appointed.  In  my  opinion,  the  arbitration 
began  when  the  company  served  notice  upon  the  owner  offer- 
ing an  amount  which  they  were  willing  to  pay  and  naming 
their  arbitrator.  This  notice  was  served  on  31st  October, 
and  all  the  items  taxed  prior  to  that  are  for  work  that  would 
properly  be  costs  of  the  arbitration  if  performed  after.  For 
example,  "fee  perusing  the  order  of  the  Board  of  Railway 
Commissioners  giving  leave  to  expropriate/^  and  "taking 
instructions,**  are  both  proper  charges  in  the  arbitration 
proceeding,  and  would  have  been  taxed  without  question 
if  they  had  been  charged  in  the  bill  subsequent  to  Slst 
October.  I  think,  under  the  circumstances,  the  taxing  offi- 
cer was  justified  in  allowing  these  items. 

It  was  also  objected  that  because  the  owner  paid  the  ar- 
bitrators' fees  and  took  up  the  award  he  is  not  now  entitled 
to  recover  these  fees  from  the  company.  In  support  of 
that  contention  the  case  of  Shrewsbury  v.  Wirral,  [1895] 
2  Ch.  812,  is  relied  upon.    That  was  a  case  under  the  Xiand 
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Qauses  Act,  1845,  and  it  was  held  that  the  owner,  having 
paid  the  arbitrators'  fees  and  taken  up  the  award,  was  not 
entitled  to  recover  Buch  payment  from  the  company.    That 
conclusion  was  arrived  at  npon  the  construction  of  sec.  35 
of  the  Land  Clauses  Act,  which  is  as  follows :  "  The  arbi- 
trators shall  deliver  their  award  in  writing  to  the   pro- 
moters, who  shall  retain  the  same,  and  shall  forthwith  on 
demand,  at  their  own  expense,  furnish  a  copy  thereof  to 
the  other  party  to  the  arbitration,  and  shall  at  all  times,  oa 
demand,  produce  the  said  award  aifd  allow  the  same  to  be 
inspected  or  examined  by  such  party,  or  any  person  ap- 
pointed by  him  for  that  purpose.**    It  was  held  that  that 
section  made  it  the  duty  of  the  promoters  to  take  up  the 
award  and  pay  the  arbitrators'  fees;  that  no  such  duty  was 
cast  upon  the  owner;  that  he  had  no  right  to  the  award, 
and  if,  by  payment  of  the  fees,  he  had  got  possession  of  it, 
Ws  payment  was  a  purely  voluntary  act  and  he  had  no  right 
to  recover  it.    The  Court  further  held  that  his  proper  course 
^as  to  have  applied  for  a  mandamus  to  compel  the  pro- 
moters to  pay  the  fees  and  take  up  the  award.    The  Cana- 
^^an  Railway  Act  contains  no  provision  at  all  equivalent  to 
this  s«ec.  35.    Here,  either  party  has  a  right  to  take  up  the 
•ward  .    The  arbitrators  have  a  conunon  law  lien  upon  the 
tward  for  the  amount  of  their  fees,  and  they  cannot  be  com- 
pelled to  surrender  it  until  these  fees  are  paid.    Even  under 
the  L^nd  Clauses  Act  it  is  held  that  the  lien  still  exists: 
The  Queen  v.  South  Devon  R.  W.  Co.,  15  Q.  B.  1043;  The 
Q^eeit  V.  London  and  North  Western  R.  W.  Co.,   [1894] 
2  Q.  B.  612.    As  under  the  Railway  Act  there  is  no  duty 
cast  iLpon  the  company  to  pay  the  fees  and  take  up  the 
ward,  they  could  not  be  compelled  to  do  so.    If  the  owner 
desires  to  proceed  upon  the  award,  he  must  pay  the  arbi- 
trators' fees  before  he  can  get  possession  of  it.     Such  a 
payment  cannot  be  considered  as  a  voluntary  payment,  and, 
therefore,  I  think  the  taxing  officer  was  right  in  taxing  these 
fees  a£  part  of  the  costs  of  the  arbitration. 

The  other  point  raised  by  the  counsel  for  the  railway 
company  was  as  to  the  quantum  of  the  counsel  fees  allowed. 
The  arbitrators  appear  to  have  had  14  meetings  at  which 
counsel  were  present.  These  meetings,  I  am  led  to  believe, 
^ere  of  about  2  hours'  duration  each.  For  10  of  these  the 
t«ing  officer  has  allowed  for  first  counsel  $150  each,  and  for 
4  of  tliem  $100  each.  Second  counsel  was  present  at  12 
meetings,  for  8  of  which  $100  each  is  allowed  and  for  4 
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$75  each;  making  a  total  of  $3,000  allowed  for  counsel 
fees.  The  case  was  one  of  great  importance,  involving  a 
large  sum  of  money  and  a  great  amount  of  labour  and 
careful  arid  unremitting  attention  on  the  part  of  counsel. 
The  time  spent  during  the  hearing  of  the  evidence  was, 
no  doubt,  but  a  small  fraction  of  the  time  which  counsel 
had  to  necessarily  spend  in  preparation  for  the  meetings 
of  the  board.  The  learned  taxing  master  informs  me  that 
he  allowed  these  large  fees  because  of  the  magnitude  of  the 
questions  involved  and* the  amount  of  work  which  it  ap- 
peared had  devolved  upon  counsel  in  the  proper  preparation 
and  presentation  of  the  case.  I  have  great  reluctance  in 
interfering  with  the  decision  arrived  at  by  a  taxing  officer 
of  such  large  experience — an  officer  in  whose  judgment  the 
Court  has  the  greatest  confidence — ^particularly  when  that 
conclusion  was  arrived  at  after  deliberation.  Were  this 
an  ordinary  appeal  from  his  taxation,  I  would  not  hesitate  to 
refuse.  In  this  case,  however,  the  responsibility  is  mine, 
and  while  the  costs  in  proceedings  of  this  kind  should  be 
allowed  on  a  liberal  scale,  I  think  the  taxing  officer  has 
erred  on  the  liberal  side.  If  counsel  had  been  engaged  for 
the  entire  day,  either  in  preparing  or  attending  before  the 
arbitrators,  it  seems  to  me  the  fees  allowed  are  in  excess 
of  what  he  would.be  entitled  to.  If  $100  per  day  is  al- 
lowed for  first  counsel  and  $75  per  day  for  second  counsel, 
the  allowance  would,  I  think,  still  be  liberal.  On  this 
scale  there  should  be  $500  taken  off  the  first  counsel  fees 
and  $200  off  the  second,  making  a  total  reduction  of  $700. 

The  owner  objected  to  the  taxation  of  the  witness  fees. 
Evidence  was  produced  to  shew  that  one  expert  witness 
had  been  paid  $150  and  several  others  $50  each.  •  The  tax- 
ing master  allowed  in  respect  of  these  fees  only  $25  each. 
The  cases  cited  on  behalf  of  the  owner  do  not  bear  out  his 
contention  that  he  should  be  allowed  the  amount  actually 
paid.  They  shew  that  a  fair  amount  may  be  allowed  to  an 
expert  witness  for  the  purpose  of  qualifying  himself  to  give 
evidence;  but  what  is  a  fair  amount  should  be  settled  by 
the  taxing  master,  in  view  of  all  the  circumstances.  I  have 
discussed  with  the  taxing  officer  his  reason  for  arriving  at 
the  conclusion  he  did  with  respect  of  these  fees,  and  it  ap- 
pears to  me  he  has  exercised  a  proper  discretion. 

The  costs  of  taxation  should  be  borne  by  the  company. 
For  the  first  argument  before  myself  I  allow  a  fee  of  $25; 
for  the  taxation  before  the  taxing  master,  after  consultation 
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with  him,  I  fix  the  costs  at  $25.    I  think  there  should  be  no 
coets  of  the  subsequent  argument  before  myself. 

The  net  result  wiU  be  that  the  bill  as  taxed  by  the  tax- 
ing officer  at  $5,242.09  ^ill  bo  reduced  by  $700,  leaving 
$4,542.09,  to  which  should  be  added  $50  allowed  for  taxa- 
tion, leaving  the  net  bill  $4,592.09. 


ALBE&TA. 

April  18th,  1908. 

full  court. 

HAYES  V.  DAY. 

Contraci— Remuneration  for  Services  —  Selection  of  Land 
for  Purchase— Principal  and  Agent— Evidence  of  Oral 
Contract— Secret  Profits— Illegal  Contraci. 

Appeal  by  defendant  from  judgment  of  Sifton,  C.J.,  in 
favour  of  plaintiff  for  the  recovery  of  $9,666.66  in  an  action 
for  Temuneration  by  way  of  commission  for  selecting  lands 
for  defendant. 

The  appeal  was  heard  by  Scott,  Harvey,  and  Stuart, 
JJ. 

George  Henwood,  for  defendant. 
O.  M.  Biggar^  for  plaintiff. 

ScoTT,  J.:— Plaintiff  in  his  statement  of  claim  alleges 
that  the  defendant  agreed  with  him  that,  in  the  event  of 
his  (plaintiff's)  selecting  certain  lands,  the  defendant  would 
pay  him  33^  cents  for  each  acre  selected  by  him. 

Plaintiff  relies  upon  what  took  place  during  an  inter- 
view between  him  and  the  defendant,  in  the  presence  of 
one  Bull,  at  Wetaskiwin  on  21st  March,  1904,  as  constitut- 
ing rach  an  agreement.  His  version  of  what  occurred  at 
that  time  is  as  follows : — 

"Mr.  Day  wanted  to  know  if  I  could  select  a  tract  of 
land  for  him,  and  I  asked  him  how  I  would  make  out,  what 
commiBgion  I  would  get  out  of  the  deal.  He  said  I  would 
make  more  money  than  I  had  ever  made  in  my  life  before, 


144  THE  WESTERN  LAW  REPORTER. 

that  we  would  easily  make  $1  an  acre  on  the  turn-over, 
which  would  be  divided  equally  among  the  3  of  us  present." 

I  cannot  construe  this  as  establishing  the  agreement 
relied  upon  by  the  plaintijff,  viz.,  that  he  was  to  be  paid  at 
the  rate  referred  to  for  the  lands  selected  by  him.  To  my 
mind,  the  defendant's  statement  amounted  to  nothing  more 
than  that  the  plaintiff  might,  under  certain  circumstances, 
receive,  either  directly  or  indirectly,  a  return  equivalent  to 
that  rate.  It  was,  therefore,  merely  an  illusory  statement 
as  to  what  the  plaintiff  might  make  out  of  the  transaction, 
and  one  that  wotdd  not  entitle  him  to  claim  anything  be- 
yond the  value  of  his  services.  That  what  occurred  between, 
the  parties  was  not  intended  to  constitute  an  agreement 
as  to  the  rate  of  remuneration  is  shewn  by  the  evidence 
of  Bull,  who  was  a  witness  for  the  plaintiff.  He  states 
that  he  did  not  consider  that  what  took  place  constituted 
or  was  intended  to  be  a  completed  agreement  between  the 
parties,  that  he  thought  there  would  be  something  further 
as  to  a  bargain,  and  the  reduction  of  the  bargain  to  writing, 
and  that  it  was  impossible  for  him  to  say  or  think  that  they 
had  come  to  a  final  arrangement  at  that  time. 

The  tract  of  land  to  be  selected  by  the  plaintiff  consisted 
of  something  over  100,000  acres.  The  selection  was  com- 
pleted in  12  days.  The  defendant  does  not  pretend  that  he 
possessed  any  exclusive  knowledge  of  where  lands  fit  for 
selection  were  to  be  found.  He  was  not  to  pay  any  money 
or  incur  any  risk  or  liability.  It  is,  therefore,  difficult  to  be- 
lieve that  the  defendant  intended  to  give  or  that  the  plain- 
tiff expected  to  receive  a  sum  of  over  $33,000  in  return  for 
merely  his  personal  services  for  a  few  days. 

According  to  the  plaintiff's  version  of  what  took  place 
during  that  interview,  his  remuneration  was  dependent  upon 
a  turn-over  of  the  lands  at  an  advanced  price.  The  defend- 
ant was  at  that  time  the  managing  director  of  the  Empire 
Land  Company,  and  was  negotiating  for  the  purchase  of 
the  land  for  that  company.  Had  the  purchase  then  con- 
templated been  carried  out,  it  would  be  a  purchase  by  the 
company  or  by  the  defendant  for  the  company.  In  either 
case,  there  could  not  be  a  turn^over  by  the  defendant  at  an 
advanced,  price.  The  company  might  have  sold  at  an  ad- 
vance, but,  if  the  latter  was  the  turn-over  referred  to, 
plaintiff^s  action  would  be  against  the  company  under  an 
agreement  made  by  the  defendant  as  the  company's  agent. 
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Assuming  that  there  was  a  contract  between  the  parties 
as  ta  the  rate  of  remuneration,  it  was  one  for  the  selection 
of  the  land  by  sections.  The  contract  was  afterwards 
changed  to  one  for  selecting  by  townships,  and  the  selection 
was  not  made  by  sections.  It  is  reasonable  to  assume  that 
the  latter  would  entail  much  more  work  and  take  a  much 
longer  time  than  an  inspection  by  townships.  Such  being 
the  ease,  there  should  be  a  material  difference  in  the  scale 
of  remuneration,  and,  as  there  was  no  new  agreement  with 
respect  to  it,  the  plaintiff  would  be  entitled  to  only  the 
reasonable  value  of  his  services. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs, 
and  judgment  entered  for  the  defendant  with  costs.  The 
plaintiff,  however,  should  have  leave  to  amend  by  claim- 
ing upon  a  quantum  meruit,  and,  should  he  so  amend  with* 
in  30  days,  he  should  be  entitled  to  a  new  trial  on  payment 
of  the  costs  of  the  first  trial. 

Stuart,  J.: — ^This  appeal  has  given  me  cause  for  very 
anxious  consideration,  but  upon  a  careful  examination  of  the 
material  before  us  I  have  now  no  doubt  as  to  the  proper 
conclusion  to  be  arrived  at.  There  was  a  direct  conflict 
of  testimony  upon  the  one  crucial  point  between  the  plain- 
tiff and  the  witness  Bull  on  the  one  hand,  and  the  defend- 
ant on  the  other.  The  learned  Chief  Justice  felt  compelled, 
in  the  circumstances,  to  accept  the  account  given  by  the 
plaintiff  of  the  conversation  in  the  Driard  hotel  at  Wetas- 
kiwin  on  2l8t  March,  corroborated  as  it  was  by  the  only 
third  person  who  was  present.  I  do  not  think  there  is 
quite  suflBcient  in  the  remaining  admitted  circumstances 
surrounding  the  whole  transaction,  which  certainly  cast 
some  doubt  on  the  testimony  of  the  plaintiff,  to  justify  me 
in  Paying  that  they  ought  to  overbalance  the  direct  cor- 
roboration furnished  by  the  evidence  of  Bull.  But,  while 
1  am  not,  therefore,  prepared  to  disturb  the  finding  of 
the  trial  Judge  upon  the  bare  facts  of  that  conversation, 
it  is  of  course  quite  open  to  us,  while  assuming  the  plaintiff's 
story  to  be  true,  to  inquire  whether  that  conversation,  taken 
m  connection  with  everything  else  which  happened,  is  suflB- 
cient to  justify  us  in  deciding,  as  a  matter  of  law  and  of 
legal  inference  from  facts  proven,  that  any  liability  to  ])ay 
the  compensation  claimed  by  the  plaintiff  was  ever  thrown 
^pon  the  defendant. 

^ow,  in  the  first  place,  it  must  surely  strike  one  as  ex- 
ceedingly strange  that  the  acc^ount  given  by  both   Hayes 
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and  Bull  of  the  conversation  in  question  should  stop  so 
suddenly  after  they  had  narrated  the  words  which,  I  assume, 
were  used  hy  Day  upon  which  the  claim  of  the  plaintiff  is 
based.  The  plaintiff  says  that  Day  asked  him  if  he  could  se- 
lect a  tract  of  land  for  him,  that  he,  the  plaintiff,  asked  Day 
how  he  would  make  out,  "what  commission  I  would  make 
out  of  the  deal,"  and  that  Day  said  he,  the  plaintiff,  would 
make  more  money  than  he  had  ever  made  in  his  life,  or 
had  ever  seen  before,  that  they  would  easily  make  $1  an 
acre  on  the  turn-over,  which  would  be  divided  equally 
among  the  3  of  them.  There  the  account  of  the  conversa- 
tion ends,  except  that  Bull  says  that  Hayes  said  he  could 
certainly  get  him  good  land.  Bull  says  the  conversation 
lasted  "probably  a  couple  of  hours/'  and  yet  there  is  not 
a  single  other  remark,  statement,  question,  or  answer  by 
any  of  the  3  parties  reported  by  either  Bull  or  the  plain- 
tiff. Bull  says  that  the  land  was  discussed,  he  thinks,  before 
the  question  of  remuneration  was  spoken  of.  One  would 
have  expected  to  hear  from  both  the  plaintiff  and  Bull 
that  in  reply  to  Day's  offer  the  plaintiff  had  said  something 
to  this  effect,  "  All  right,  I  agree  to  that,''  or  "  That  is  quite 
satisfactory  to  me,"  or  "  I  will  select  the  land  for  you  on 
those  terms."  But  there  is  absolutely  not  a  single  word  in 
reply  except  that  Hayes  said  that  he  could  certainly  select 
good  lands. 

Another  very  strange  circumstance  in  the  case  is  the 
execution  of  the  agreement  of  26th  July,  1904,  whereby 
the  second  company  which  finally  took  over  the  lands  gave 
the  plaintiff  an  agency,  though  not  an  exclusive  one,  for 
the  re-sale  of  the  lands  in  question,  with  a  commission  of  5 
per  cent.  This  document  was  thrust  into  the  evidence  with 
scarcely  a  word  of  explanation  as  to  how  it  came  to  be 
signed.  The  plaintiff,  on  his  side,  says  absolutely  nothing 
about  any  facts  leading  up  to  its  execution,  except  at  one 
point  where  he  says  Day  appointed  him  agent  "  oA  the 
train,"  although  it  does  not  elsewhere  appear  when  they 
were  on  the  train  together  or  what  the  substance  of  their 
conversation  on  that  occasion  was;  while  the  defendant, 
of  course,  maintains  that  the  appointment  resulted  from  the 
first  conversation  according  to  his  account  of  what  was  then 
said.  Now,  it  is  to  me  quite  inconceivable  that  such  a  docu- 
ment should  have  been  signed  without  any  previous  negotia- 
tion or  communication  at  all.  It  is  also  inconceivable 
that    the    plaintiff    should    have     forgotten     such    nego- 
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tiation  or  communication  so  entirely  as  to  be  unable,  if  he 
was  unable,  for  it  appears  he  was  not  asked,  to  throw  any 
light  upon  it.  I  cannot  help  wondering  greatly  why  it  was 
that  he  and  his  counsel  both  remained  silent  with  regard 
to  these  negotiations  which  led  to  his  getting  an  agency 
for  gale  at  5  per  cent,  on  the  purchase  price,  when  his  usuaJ 
commission  for  many  years  with  the  other  companies  had 
heen  5  cents  an  acre.  In  his  letter  of  30th  June,  sent  from 
Toronto,  the  defendant  said  to  the  plaintiff:  "I  wired  you 
to-day  as  fallows:  'Have  purchased  lands,  shew  Walker 
property,  will  see  you  soon.'  1  will  know  within  a  week 
definitely  as  to  certain  matters  which  I  will  communicate 
by  wire  to  you,  when  you  may  go  on  selling  the  land  as 
rapidly  as  possible.'*  The  inevitable  conclusion  from  this 
letter  seems  to  me  to  be  that  on  one  or  other  of  the 
defendant's  two  visits  to  Wetaskiwin  he  had  arranged  with 
the  plaintiff  that  the  plaintiff  should  act  as  agent  for  the 
re-sale  of  the  land.  How  could  the  plaintiff  possibly  have 
forgotten  about  such  a  circumstance?  He  was  not  closely 
cross-examined  upon  this  point,  but  why  did  he  not  tell 
the  whole  story  of  his  own  accord  ?  It  will  be  remembered 
that  the  plaintiff  does  not  claim  the  33J  cents  per  acre  as  a 
commission  on  resales,  or  that  his  services  as  a  selling 
agent  were  also  to  be  covered  by  it,  but  that  it  was  to  be 
a  remnneration  simply  and  solely  for  selecting  the  land. 
The  defendant  swears  that  he  told  the  plaintiff  on  the  occa^ 
sion  in  question  that  if  he,  the  plaintiff,  could  get  the  land 
lip  there  that  suited  him,  he  would  appoint  the  plaintiff 
•8  agent  and  pay  him  a  larger  commission  than  the  Cana- 
dian Pacific  Railway  Company  were  paying  him.  The  plain- 
tiff does  not  expressly  deny  that  anything  of  this  kind  was 
spoken  of,  and  the  circumstances  to  which  I  have  referred 
lead  irresistibly  to  the  conclusion  that  something  of  the 
™d  mnst  have  been  arranged  at  one  of  their  meetings  in 
Wetaskiwin. 

It  is  possible  then  to  discover  a  reasonable  explanation 
of  the  affair  upon  the  assumption  that  the  words  sworn 
to  ty  the  plaintiff  and  Bull  were  also  used  by  the  defend- 
*^t?  Looking  upon  it  in  the  light  of  our  knowledge  of 
^hat  is  often  said  or  thought  of  and  attempted  in  such  an 
affair  as  this,  it  seeniis  to  me  that  a  perfectly  possible  and 
P'obahle  explanation  can  be  reached.  It  is  common  know- 
^^^ge  that  when  such  a  deal  is  being  arranged  among  men 
^Dgaged  in   real  estate   transactions,   the   temptation   fre- 
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quently  presents  itself  to  take  advantage  of  an  opportunity 
presented  to  an  agent  to  make  a  secret  profit  out  of  his 
principals  for  whom  he  is  buying  by  turning  property  over 
to  them  at  an  advance  upon  the  price  which  he  has  paid  to 
the  vendor.  In  the  present  case  it  is  abundantly  clear  that 
Day  was  in  fact  acting  at  the  beginning  as  agent  for  the 
Empire  Land  Co.,  and  that  Bull  at  any  rate  knew  that  he 
was  acting  in  that  capacity  when  he  came  with  him  to 
Wetaskiwin.  The  plaintiff  says  that  he  is  not  sure  whether 
Day  said  that  he  represented  a  company  or  that  he  was 
going  to  form  a  company.  In  his  letter  of  30th  June,  writ- 
ten before  any  dispute  arose,  Day  quite  apparently  assumes 
a  knowledge  on  the  part  of  the  defendant  of  the  position 
in  which  he  had  been  acting,  because  he  says :  "  I  may  say 
in  confidence  that  I  have  had  my  own  troubles;  the  Empire 
Land  Company  let  the  option  of  the  'C.  P.  H.^  expire. 
The  next  day  I  personally  made  the  purchase.*'  Why  would 
Day  write  in  those  particular  terms  to  the  plaintiff  unless 
the  plaintiff  had  understood  beforehand  that  Day  was  acting 
for  the  Empire  Land  Co.  ? 

All  these  circumstances  point  to  the  conclusion  that  the 
plaintiff  did  possibly  know  at  the  beginning  that  Day  was 
acting  as  agent  for  a  company,  and  that  this  company  had 
been  mentioned  in  the  conversation  of  21st  March  with 
which  we  have  been  furnished  with  such  an  utterly  meagre 
account;  whether  that  were  the  fact  or  not,  it  seems  to  me 
to  be  quite  consistent  with  the  defendant's  statement  that 
Hayes  was  promised  an  agency,  that  there  should  also 
have  been,  during  that  conversation,  a  suggestion  made 
that  a  secret  profit  could  be  secured  by  Day  by  adding  $1 
to  the  price  on  the  "turn-over/'  as  Bull  called  it,  to  the 
company.  The  plaintiff's  counsel  on  the  argument  pre- 
sented this  to  us  very  strongly  as  a  possible  explanation  of 
what  had  occurred,  and  I  do  not  know  that  the  plaintiff 
could  complain  if  that  explanation  were  accepted.  There 
is,  moreover,  an  additional  circumstance  to  be  noted  which 
strenghens  this  view.  The  plaintiff  says  that  in  the  fall 
of  1904,  at  which  tiine  it  was  impossible  that  any  large 
proportion  of  the  land  could  have  been  disposed  of  by  the 
company,  he  threw  up  his  agency  because  Day  refused  to 
carry  out  his  bargain  as  to  the  "  selection  fee."  It  was  then 
not  yet  possible  to  say  that  even  $1  an  acre  on  the  whole 
tract  had  been  made  on  the  separate  resales  by  the  Alberta 
Central    Land    Corporation,    and    this    fact,   to    my    mind, 
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strengthens  very  materially  ihc  view  that  what  the  plain- 
tiff was  expecting  to  share  in  was,  not  the  profits  made  by 
the  company  on  re-eales,  bnt  the  secret  profit  which  was 
to  have  been  made  by  Day  in  turning  the  land  over  to  the 
company^B  hands,  and  which  he  then  believed  Day  had  in 
fact  made,  but  had  refused  to  divide.  It  seems  to  me, 
therefore,  impossible  to  uphold  the  judgment  of  the  learned 
Chief  Justice  that  the  plaintiff  should  recover  out  of  aver- 
age profits  on  separate  resales  by  the  Alberta  Land  Co.,  be- 
cause the  statement  of  the  plaintiff  that  he  was  demanding 
his  selection  fee  in  the  fall  of  1904  is  absolutely  inconsist- 
ent, to  my  view,  with  any  such  result. 

Now,  in  what  position  does  this  leave  the  parties  ?  As- 
■luning  that  Day,  Bull,  and  the  plaintiff  had  agreed  that 
Day  should  commit  a  breach  of  trust,  and  that  the  proceeds 
derived  from  that  breach  should  be  divided  between  them, 
it  is  clear  that  Day  repented  and  did  not  carry  out  his 
part  of  the  bargain,  because  he  swears,  and  it  is  not  at- 
tempted to  deny  it,  that  he  turned  the  lands  over  to  the 
second  company  at  the  price  paid  for  them.  It  was,  of 
course,  impossible  for  him  to  do  anything  else,  because,  in 
such  a  large  deal  with  the  Canadian  Pacific  Railway  Com- 
pany, no  such  scheme  could  have  failed  of  discovery.  I  do 
not  know  that  it  is  at  all  improbable,  or  that,  considering 
the  frailty  of  human  nature,  it  is  a  matter  of  very  serious 
reprehension,  that  in  the  enthusiasm  of  the  moment  the 
opportunity  of  illegal  gain  may  have  flashed  for  a  moment 
npon  the  minds  of  those  3  men,  and  that  words  may  have 
J^een  spoken  which  indicated  an  incipient  intention  to  at- 
tempt to  take  advantage  of  it.  But,  assuming  that  there 
was  such  an  intention,  or  even  a  direct  promise  by  the 
defendant,  is  the  plaintiff  in  a  position  to  say  that  Day 
should  have  carried  out  that  intention  or  that  promise, 
that  he  should  have  made  the  secret  profit  arranged  for, 
uid  that,  although  Day  ultimately  recognized  either  the  dis- 
honesty or  the  futility  of  the  attempt,  and  abandoned  it 
altogether,  he  must  now  be  held  to  his  bargain  and  be 
forced  to  pay  one-third  of  the  secret  profit  which,  after  all, 
he  did  not  make  or  attempt  to  make  at  all?  It  is  well 
settled  law  that  contracts  made  for  the  purpose  of  defraud- 
ing or  mjnring  third  parties  are  illegal  and  void;  Leake  on 
Contracts,  4th  ed.,  p.  547,  and  cases  there  cited ;  and,  if  it 
were  absolutely  clear  that  the  plaintiff  was  fully  aware  of 
I^y's  position  as  an  agent,  there  can  be  no  doubt  that  he 
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could  not  recover.  But,  owing  to  the  obscurity  of  the  whole 
evidence  and  to  the  numerous  inexplicable  omissions^  to 
some  of  which  I  have  already  referred,  and  which  I  can 
only  account  for  on  the  theory  that  both  counsel  were 
rather  afraid  to  probe  too  deeply  into  the  facts,  I  have 
been  unable  completely  to  satisfy  my  mind  that  the  plaintiff 
was  fully  aware  of  the  defendant's  exact  position.  It  is 
possible  that  he  may  not  have  fully  understood  it,  and 
that,  therefore,  he  was  not  really  a  party  to  and  conscious 
of  the  intended  fraud,  assuming  that  a  fraudulent  intent 
did  arise  in  Day's  mind.  It  is  possible  that  he  may  have 
agreed  to  make  the  selection  of  the  lands  in  good  faith, 
and  may  have  understood  that  Day  was  acting  for  himself 
only  and  with  a  view  of  a  resale  in  bulk  to  some  one  else, 
whom  he,  Day,  did  not  as  yet,  at  any  rate,  represent.  If 
that  was  the  situation,  I  think  the  plaintiff  might  be 
entitled  to  some  remuneration  for  the  work  actually  done, 
although  it  could  not  be  either  upon  the  basis  of  a  shar- 
ing of  a  secret  profit  nor  upon  any  express  contract  by  Day 
to  pay  him  33^  cents  per  acre  for  the  selection  of  the  lands; 
because,  in  my  view,  the  words  alleged  to  have  been  used 
are  quite  insufficient  to  establish  any  such  definite  and 
direct  contract  as  that;  indeed,  this  was  not  seriously  con- 
tended. 

For  these  reasons  I  concur  in  the  result  arrived  at  by 
my  brother  Scott. 

Harvey,  J.  (dissenting): — The  plaintiff  lived  near 
Wetaskiwin,  where  for  many  years  he  had  acted  as  selling 
agent  of  the  Canadian  Pacific  Railway  Co.'s  lands,  of  which 
in  that  vicinity  he  had  an  intimate  knowledge.  The  de- 
fendant, desiring  to  buy  land,  was  directed  by  the  company's 
land  commissioner  in  Winnipeg  to  the  company's  lands  in 
this  vicinity,  and  to  the  plaintiff  as  a  good  person  to  guide 
him  over  the  land.  The  defendant  came  from  Winnipeg 
to  Wetaskiwin  with  another  agent  named  Bull.  The  plain- 
tiff was  then  on  his  ranch  some  70  miles  from  Wetaskiwin. 
The  defendant  or  Bull  sent  for  him,  and  he  came  in.  The 
evidence  as  to  what  took  place  at  the  interview  is  con- 
fiicting,  the  plaintiff's  story,  in  which  he  is  supported  by 
Bull,  being  that  defendant  asked  him  if  he  could  select 
him  good  lands,  which  he  said  he  could.  Plaintiff  then  asked 
what  he  was  to  make  out  of  it,  and  defendant  said  he 
would  make  him  more  money  than  he  had  ever  seen  before, 
that  they  could  easily  make  $1  an  acre  on  the  turn-over. 
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which  would  be  divided  between  the  3  of  them.  The  de- 
fendant explicitly  denies  this  account  of  the  transaction, 
and  siays  that  he  only  engaged  the  plaintiff  to  act  as  land 
guide,  for  which  he  paid  him.  The  Chief  Justice  accepted 
tie  plaintiff's  version  as  the  true  one. 

In  view  of  the  authorities,  of  which  1  will  only  refer 
to  Knight  V.  Hansen,  3  W,  L.  R.  412,  as  one  of  the  latest 
and  in  our  own  Courts,  the  appellate  Court  will  not  disturb 
the  finding  of  the  trial  Judge  on  this  point. 

The  question  then  is  as  to  the  effect  of  this  arrange- 
ment. There  can  be  little  doubt  that  the  statement  that  de- 
fendant would  make  plaintiff  more  money  than  he  had 
^^er  seen  before  is  too  indefinite  to  render  the  defendant 
li&Ue  on  it.  Then,  can  the  statement  that  they  could  easily 
make  $1  an  acre  on  the  turn-over,  which  they  would  divide 
equally  between  the  3,  be  construed  into  anything  definite 
enough  to  constitute  a  binding  promise.  It  is,  of  course, 
only  conditional  at  the  most,  but  it  appears  to  me  that  the 
reasonable  meaning  to  be  derived  from  it  is  that  if  the  land 
conld  be  sold  at  an  advance  of  $1  an  acre  over  the  purchase 
P^te,  that  $1  would  be  divided  equally  among  the  plain- 
tiff, defendant,  and  Bull.  At  the  time  this  arrangement 
*as  made,  defendant  was  managing  director  of  the  Empire 
^d  Co.,  and  he  apparently  expected  that  company  to  be- 
come the  purchaser  of  any  lands  that  were  selected.  Sev- 
<'ral  days  were  consumed  in  getting  plaintiff  and  making  the 
*bove  arrangement,  but  nothing  further  was  done  at  that 
tune;  defendant  returned  to  Toronto,  and  some  time  later 
ne  came  west  again  with  another  person,  when  plaintiff  took 
them  out  to  see  the  land,  which  defendant  was  satisfied 
^th.  He  thereupon  accepted  the  owner's  offer  for  a  large 
tract  of  land.  The  Empire  Land  Company,  however,  did 
^ot  carry  out  the  purchase,  and  the  defendant  found  3 
^ther  persons  to  go  in  with  him  in  equal  shares  in  the 
purchase,  and  together  they  purchased  116,000  acres.  They 
then  formed  themselves  into  a  joint  stock  company  and  sold 
the  land  at  an  advance  of  several  dollars  an  acre. 

The  defendant  says  that  on  the  transfer  to  this  company 
^  made  no  profit,  and  therefore  the  condition  of  the  land 
"^uig  turned  over  at  an  advance  of  $1  an  acre  did  not  exist, 
^^  plaintiff  cannot  recover.  The  trial  Judge,  however, 
'^eld  that  his  quarter  interest  in  the  land  was  sold  at  an 
*<^^ance  of  more  than  $1  an  acre,  the  condition  did  exist 
^=^  to, it,  and  he  gave  plaintiff  judgment  for  an  amount 


152  TEE  WESTERN  LAW  REPORTER, 

equal  to  one-third  of  a  dollar  an  acre  on  one  quarter  of 
116,000  acres. 

It  is  suggested  that  the  defendant  did  not  own  the 
land  or  even  an  interest  in  the  land;  that  all  he  had  was 
shares  in  the  company,  and  that,  therefore,  an  improper 
view  was  taken  hy  the  trial  Judge.  If  that  were  so,  it  would 
have  been  the  same  if  the  defendant  had  purchased  all  of 
the  land  and  had  taken  in  a  couple  of  .persons  for  formality's 
sake  and  formed  a  company  to  dispose  of  the  land.  That 
would  put  it  entirely  in  the  defendant's  hands  to  defeat  the 
plaintiff's  claim  by  means  of  a  subterfuge.  The  transfer 
to  the  company  was  not  in  any  sense  a  disposal  of  the 
lands,  and  1  can  see  no  good  reason  why  there  should  be 
any  distinction  made  between  the  disposition  of  the  land 
by  the  4  owners  as  individucds  and  its  disposition  by  them 
in  the  character  of  a  company.  The  defendant's  counsel 
objected  to  evidence  of  the  profit  made  on  the  sale,  and 
therefore  it  scarcely  lies  in  his  mouth  to  object  that  the 
profit  did  not  amount  to  $1  an  acre,  but  in  any  event  the 
defendant  states  that  it  was  sold  at  an  average  advance  of 
several  dollars  an  acre,  so  there  seems  no  room  for  doubt 
that  there  was  a  profit  of  more  than  a  dollar  an  acre  over 
and  above  all  expense^  of  the  company. 

In  my  opinion,  the  judgment  is  right,  and  the  appeal 
should  be  dismissed  with  costs. 


ALBEKTA. 

April  18th,  1908. 

FULL  COURT. 

OLSTADT  V.  LINEHAM. 

Promissory  Notes — Consideration  —  Fraudulent  Representa- 
tions— Transfef\  of  Notes — Defective.  Title — Notice  or 
Knowledge  of  Transferee — Evidence — Notes  of  Similar 
Character  Taken  hy  Defendant — Admissibility — Jury  - — 
Misdirection — Intent — Holder  in  Duef  Course — Bilk  of 
Exchange  Act — Onus — Credibility  of  Witnesses, 

Appeal  by  defendant  from  judgment  of  Beck,  J.,  in 
favour  of  plaintiffs  in  an  action  to  compel  the  delivery  up 
of  certain  promissory  notes. 

J.  R.  Lavell  and  J.  L.  Loggie,  for  defendant. 

G.  B.  O'Connor,  for  plaintiffs. 
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The  judgment  of  the  Court  (Sifton,  C.J.,  Scx)TT, 
Harvey,  and  Stuart,  JJ.),  wag  delivered  by 

Harvey,  J.: — ^This  action  is  brought  by  93  plaintiffs 
againet  the  defendant,  the  holder  of  notes  given  by  each 
of  them  to  one  B.  L.  Corey,  and  transferred  by  him  to  the 
defendant,  for  the  delivery  up  of  the  said  notes.  No  ob- 
jection was  taken  to  the  joining  of  the  several  causes  of 
action,  and  the  action  came  on  for  trial  and  was  tried  before 
my  brother  Beck,  with  a  jury,  when  a  verdict  wan  rendered 
and  judgment  directed  to  be  entered  in  favour  of  the  plain- 
tiffs, from  which  the  defendant  now  appeals. 

It  appears  that  Corey  obtained  the  notes,  each  being 
for  $50,  payable  in  «5  annual  instalments  with  interest,  as  a 
bonus  for  the  erection  of  a  grain  elevator,  an  agreement 
shewing  the  terms  being  entered  into  with  Corey  and  signed 
by  all  the  makers  of  the  notes  as  well.  The  defendant  took 
over  the  agreement  and  the  notes,  there  being  some  others 
in  addition  to  those  in  question  herein,  the  total  being 
125,  paying  Corey  therefor  $1,000,  and  he  subsequently 
built  the  elevator  and  other  buildings  at  a  cost  of  $6,400, 
which  he  afterwards  sold  for  $5,500.  The  plaintiffs  alleged 
that  the  notes  were  obtained  by  fraudulent  representations, 
and  that  the  defendant  had  knowledge  of  the  defect  in  title 
when  the  notes  were  indorsed  to  him. 

It  a})pears  from  the  notes  taken  at  the  trial  and  ad- 
missions made  on  the  argument  that  all  or  nearly  all  of 
the  plaintiffs  were  present  in  Court  ready  to  give  evidence 
with  respect  to  the  making  of  the  notes,  but  that,  in  order 
to  shorten  the  trial  or  save  expense,  an  arran«xoniont  was 
made  between  counsel  whereby  most  of  them  were  allowed 
to  go,  and  only  15  were  called,  whose  evidence  was  to  be 
accepted  as  applicable  to  all  of  the  plaintiffs'  cases.  This 
arrangement  was  carried  out,  and  the  evidence  of  only  these 
15  witnesses  taken.  On  the  argument  before  us  defendant's 
counsel  argued  that  in  respect  of  some  of  the  notes  the 
evidence  shewed  that  there  was  no  fraud,  and  that  in  re- 
spect of  these  the  defendant  was  entitled  to  judgment.  In 
view  of  the  arrangement  made  between  counsel  at  the  trial 
above  mentioned,  this  objection  can  not  now  be  takon.  for 
it  is  admitted  that  there  is  ample  evidence  of  fraud  in 
respect  of  some  of  the  notes,  and  by  that  arrau^rempTit  that 
evidence  is  made  applicable  to  all  of  the  cases,  and,  what- 
TOfc.  wTiM,  W.L.B.  no.  2—11 
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ever  defence  of  that  character  might  have  been  available, 
on  the  evidence,  to  the  individual  causes  of  action,  it  ap- 
pears to  me  that  this  arrangement  in  effect  merges  all  the 
causes  of  action,  and  the  fraud  shewn  in  certain  cases 
affects  all. 

At  the  trial  evidence  was  given  to  shew  that  the  defend- 
ant had  taken  notes  of  a  similar  character  from  Corey  at 
an  earlier  time,  and  it  was  contended  that  this  evidence  was 
only  admissible  to  shew  defendant's  state  of  mind,  and  that 
it  was  the  duty  of  the  Judge  to  direct  the  jury  that  it 
should  be  looked  at  only  for  that  purpose,  and  that  he 
having  failed  to  do  so,  there  should  be  a  new  trial,  and  refer- 
ence is  made  to  The  King  v.  Lovitt,  13  Can.  Crim.  Cas.  15, 
in  support  of  this  argument.  The  charge  in  that  case  was 
against  the  president  of  a  bank  of  wilfully  making  a  false 
bank  return,  and  evidence  was  given  to  shew  that  he  had 
made  other  similar  returns.  There  was  a  difference  of  opinion 
among  the  Judges  as  to  the  admissibility  of  this  evidence, 
and  also  as  to  whether  there  was  any  evidence  to  support 
the  conviction,  but  the  majority  of  them  expressed  the  view 
that  the  trial  Judge  should  have  directed  the  jury's  atten- 
tion to  the  fact  that  this  evidence  should  only  be  considered 
for  the  purpose  of  shewing  the  intent  with  which  the  return 
in  question  was  made,  or  guilty  knowledge,  and  by  reason  of 
the  absence  of  such  direction  the  conviction  was  set  aside. 

In  the  present  case  the  defendant  himself,  on  cross- 
examination,  gave  evidence  as  to  these  other  notes,  and 
stated  that  he  had  heard  at  the  time  he  purchased  the  notes 
in  question  in  this  action,  through  newspaper  report  or 
rumour,  that  some  of  the  makers  of  the  first  lot  of  notes 
had  stated  that  they  were  obtained  by  false  representations. 
Now,  the  question  involved  was  whether  the  defendant  had 
notice  of  defect  in  Corey's  title  to  the  notes  within  the 
meaning  of  sec.  5(5  of  the  Bills  of  Exchange  Act.  In  Jones 
V.  Gordon,  2  App.  Cas.  616,  Lord  Blackburn,  after  pointing 
out  that  mere  neglect  is  not  sufficient  to  prevent  the  holder 
from  being  deemed  a  holder  in  due  course,  at  p.  629,  states : 
"  But,  if  the  facts  and  circumstances  are  such  that  the  jury 
.  .  .  came  to  the  conclusion  that  he  was  not  honestly 
blundering  and  careless,  but  that  he  must  have  had  a  suspi- 
cion that  there  was  something  wrong,  and  that  he  refrained 
from  asking  questions  .  .  .  because  he  thought  in  his 
own  secret  mind  *  I  suspect  there  is  something  wrong,  and 
if  I  ask  questions  and  make  further  inquiry  it  will  no  longer 
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l»e  my  suspecting  it,  but  my  knowing  it,  and  then  I  shall 
not  l)e  able  to  recover/  I  think  that  is  dishonesty-*'  The 
trial  Judge,  in  his  charge  to  the  jury,  calling  attention  to 
this  evidence,  said :  "  Now,  in  considering  the  question  of 
whether  Lineham  had  notice,  or  had  such  suspicion  in  his 
mind  that  something  was  or  might  be  wrong  about  these 
notes,  and  deliberately  refrained  from  inquiring  about  them, 
you  will,  of  course,  consider  the  circumstances  that  he  had, 
on  two  previous  occasions,  bought  similar  batches  of  notes ; 
that  he  had  heard  rumours  that  some  of  the  makers  of 
some  of  those  notes  had  objected  to  pay  them."  In  my 
opinion,  this  direction  was  proper,  and  called  attention  to 
the  evidence  with  its  proper  l>earing,  and  the  principle  of 
The  King  v.  Lovitt  has  no  application  to  this  case. 

Section  bS  of  the  Bills  of  E.xchange  Act  casts  on  the 
holder  of  a  note  the  burden  of  j)roving  that  he  is  a  holder 
in  due  course,  when  it  is  once  established  that  the  making 
of  the  note  is  affected  with  fraud.  The  result  of  the  find- 
ing of  the  jury  is  that  the  making  of  these  notes  was  affected 
with  fraud.  The  only  question  then  to  be  considered  is 
whether  the  jury  should  have  found  that  the  defendant  had 
satisfied  the  burden  cast  upon  him. 

I  have  some  doubt  in  my  mind  as  to  whether  it  can  be 
faid  in  any  case  that  a  jury  should  find  certain  facts  to  be 
proved  on  oral  testimony  when  there  is  room  for  them  to 
doubt  the  veracity  of  witnesses  giving  the  testimony,  but  at 
^11  events  it  appears  to  me  that  if  it  should  be  so  held,  it 
<^an  only  be  in  cases  where  the  evidence  is  clear  and  unequi- 
vocal and  points  only  to  the  one  conclusion.  While  the 
t^vidence  here  may  not  be  by  any  means  conclusive  to  estab- 
iif^h  bad  faith  on  the  part  of  the  defendant,  yet,  inasmuch 
as  there  is  no  obligation  on  the  part  of  the  plaintiffs  to 
t'stablish  tliat,  there  appears  to  me  clearly  to  be  some  evi- 
dence, such  as  the  facts  stated  about  the  other  notes  of 
the  same  character  passing  through  the  same  hands,  the 
consideration  paid  for  the  notes,  &c.,  that  might  raise  a 
doubt  in  the  jury's  minds  as  to  the  good  faith  of  the  defend- 
ant, and  therefore  justify  the  finding  that  he  had  not  satis- 
fied the  burden  cast  on  him  of  establishing  good  faith.  I 
think  the  appeal  should  be  dismissed,  with  costs. 
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ALBERTA. 

April  18th,  1906. 

full  court. 

DETRO  V.  HAGGARD. 

Equitable  Assignment — Fund  in  Bank — Claim  of  Execution 
Creditor — Receiving  Order  —  Priorities —  Time — Inter- 
pleader— Payment  of  Execution  Creditor's  Claim  in  Full 
— Refund  of — Sufficient  to  Pay  Prior  Claim  of  Assignee 
of  Fund — Costs. 

Appeal  by  J.  C.  Pepler,  claimant,  from  an  order  of  Har- 
vey, J.,  dated  26th  March,  1907,  dismissing  an  application  by 
the  appellant  to  vary  an  order  made  by  the  same  Judge  on 
2nd  March,  1907. 

C.  A.  Grant,  for  appellant. 

E.  B.  Edwards,  K.C.,  for  plaintiff. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Scott,  J., 
Stuart,  J.),  was  delivered  by 

Scott,  J.: — On  6th  November,  1906,  the  claimant  was 
the  registered  owner  of  certain  lands,  the  defendant  J.  C. 
Haggard  being  the  beneficial  owner  thereof,  subject  to  the 
payment  of  a  debt  due  by  him  to  the  claimant,  for  which 
the  latter  held  the  lands  as  security.  On  that  date  the 
claimant,  with  the  consent  of  said  Haggard,  entered  into 
an  agreement  with  one  Tyler  foF  the  sale  of  the  lands  to 
him  for  $2,403,  payable  $100  on  the  signing  of  the  agree- 
ment, $791.40  in  15  days  from  the  date  thereof,  and  the  bal- 
ance to  be  paid  to  said  Haggard  in  90  days  from  the  date 
thereof,  the  payments  of  $100  and  $791.40  representing  the 
amount  of  said  Haggard's  indebtedness  to  the  claimant. 
That  indebtedness  was  fully  satisfied  by  payments  made  by 
the  purchaser  to  the  claimant  prior  to  28th  November,  1906, 
but  on  that  date  the  latter,  at  the  request  of  Haggard, 
joined  with  him  in  making  a  promissory  note  to  the  Imperial 
Bank  for  $500,  which  was  then  discounted  by  Haggard,  who 
received  the  proceeds  thereof.  At  the  time  of  the  making 
of  the  note  it  was  distinctly  understood  and  agreed  between 
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^hem  that  tlie  note  was  to  l)e  paid  out  of  the  moneys  then 
Teiniining  due  by  Tyler  under  the  agreement  for  sale.  The 
^ote  was  afterwards  paid  by  the  claimant,  and  said  Haggard 
^^»till  indebted  to  him  in  respect  thereof. 

On  29th  November,  1906,  the  plaintiff  recovered  a  judg- 
nient  against  the  defendants  for  $1,180.87,  and  on  the  fol- 
^<)ving  day  placed  $n  execution  in  the  hands  of  the  sheriff. 

On  19th  December,  1906,  the  planitiff  issued  a  garnishee 
s^QiBaong  against  Tyler,  and  caused  the  same  to  be  served 
«I^n  him. 

On  the  last  mentioned  date  the  plaintiff  also  caused  to  be 
filed  in  the  proper  land  titles  office  a  caveat  against  the  lands 
the  gubject  of  the  agreement  between  the  claimant  and 
"^yl^r,  in  which  she  (the  plaintiff)  claimed  an  estate  in  the 
lands  under  her  execution,  and  forbade  the  registration  of 
«ny  person  as  transferee  or  owner  except  subject  to  her 
claim. 

On  5th  February,  1907,  plaintiff  obtained  an  order  ap- 
pointing the  sheriff  of  the  judicial  district  of  Edmonton  re- 
ceiver of  any  moneys  due  to  the  defendants  or  either  of 
them  in  respect  of  their  interest  in  the  purchase  money  due 
^y  Tyler  to  the  extent  of  the  plaintiff^s  judgment  and  costs, 
and  an  injunction  restraining  the  Imperial  Bank  of  Canada, 
Tyler,  and  the  claimant  from  dealing  with  those  moneys 
otherwise  than  under  the  terms  of  the  order.  This  order 
contained  a  summons  calling  upon  all  parties  interested  in 
said  moneys  to  shew  cause  why  the  appointment  of  the 
receiver  should  not  be  continued,  and  why  the  moneys,  to 
the  extent  of  the  plaintiff's  payment  and  costs,  should  not 
be  paid  over  to  the  plaintiff,  and  why  such  further 
and  other  order  should  not  be  made  as  the  plaintiff 
flight  be  entitled  to.  This  order  and  summons  was 
duly  served  upon  the  defendants,  the  claimant,  the 
Imperial  Bank  of  Cana<la,  and  Tyler.  Upon  the  re- 
tiini  of  the  summons  on  2nd  March,  1907,  Harvey,  J., 
ordered  that  out  of  the  balance  of  purchase  money  then 
payable  by  Tyler,  amounting  to  $1,561,  there  should 
oe  paid  by  him  and  the  Imperial  Bank  of  Canada,  or  one 
0^  them,  for  the  plaintiff,  the  sum  of  $1,317.35,  being  the 
jj^ount  of  her  judgment  and  the  costs  of  the  application. 
^^  claimant  did  not  appear  at  the  hearing  of  the  appli- 
cation, but  it  was  shewn  that  his  failure  to  appear  was 
"oe  to  inadvertence. 


158  THE  WESTERN  LAW  REPORTER. 

On  11th  March,  1907,  the  claimant  obtained  from  Har- 
vey, J.,  a  summons  requiring  all  parties  concerned  to  attend 
on  the  hearing  of  an  application  to  vary  his  order  of  2nd 
March,  1907,  by  directing  that  out  of  the  moneys  due  by 
Tyler  the  sum  of  $600  with  interest  and  bank  charges  be 
paid  to  the  claimant,  before  any  portion  thereof  be  paid  to 
the  plaintiff.  The  summons  directed  that  all  proceedings 
should  in  the  meantime  be  stayed,  and  that  Tyler  and  the 
Imperial  Bank  be  restrained  until  further  order  from  mak- 
ing payment  to  the  plaintiff.  The  application  came  on  for 
hearing  on  2f)th  March,  1907,  before  Harvey,  J.,  who  dis- 
missed it  with  costs.  His  reasons  for  so  doing  were  not 
put  in  writing,  and  this  Court  is  not  informed  of  them. 

It  is  shewn  that  the  moneys  due  by  Tyler,  the  purchaser, 
were  paid  by  him  into  the  Imperial  Bank  of  Canada,  to  be 
paid  out  by  them  upon  his  receiving  a  clear  transfer  of  the 
lands  copiprised  in  the  agreement  for  sale.  It  was  admitted 
by  counsel  upon  the  argument  of  the  appeal  that  a  sufficient 
portion  of  these  moneys  to  satisfy  plaintiff's  judgment  and 
costs  has  been  paid  over  to  her,  but  whether  such  payment 
was  made  before  or  after  the  application  to  vary  the  order 
does  not  appear. 

The  notice  of  appeal  is  directed  to  the  solicitors  for  the 
plaintiff,  the  Imperial  Bank,  and  Tyler,  respectively,  and  is 
not  directed  to  nor  was  it  served  upon  the  defendants  or 
either  of  them.  It  was  contended  that,  as  the  claimant's 
only  claim  to  an  interest  in  the  fund  in  question  is  under  an 
equitable  assignment  from  Haggard,  the  latter  is  a  neces- 
sary party  to  the  appeal,  and  that,  as  he  is  not  now  before 
the*  Court,  the  appeal  must  fail. 

In  Bowden's  Patents  Syndicate  v.  Herbert  Smith  &  Co., 
[1904]  2  Ch.  86,  it  was  held  that,  in  an  action  by  a  person 
claiming  under  an  equitable  assignment,  the  assignor  is  a 
necessary  party.  This  proceeding,  however,  is  not  an  action 
by  the  assignee  to  enforce  his  right  under  the  assignment. 
It  is  to  all  in  tenths  and  purposes  an  interpleader  proceeding 
between  two  creditors  of  the  assignor  to  determine  which 
of  them  as  against  the  other  is  entitled  to  the  subject  mat- 
ter of  the  assignment.  It  was,  in  my  view,  unnecessary  that 
the  assignor  should  be  brought  before  the  Court  or  any 
order  made  against  him,  as  at  no  time  since  the  proceed- 
ing was  commenced  was  the  fund  under  or  subject  to  his 
control.  In  an  ordinary  interpleader  proceeding  between 
an  execution  creditor  and  a  person  claiming  goods  seized 
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aDder  execution,  the  evm.tion  dobtor  is  n..t  a  nocossary 
Mrtv.  and  I  fail  to  .co  that,  so  far  as  his  interests  are 
concerned,  there  is  any  material  ditTerenco  hotween  such  a 
proceeding  and  this.  That  the  assignor  in  this  case  had 
DO  interest  in  the  fund  is  shewn  by  the  fact  that  counsel 
for  the  respondent  in  his  fac-tum  asserts  (and  it  is  not  dis- 
puted) that  the  balance  of  the  fund  remaining  after  satis- 
faction of  the  plaintiff's  payment  and  costs  was  paid  over 
to  the  claimant. 

A  further  contention  of  the  respcmdent  is  that  the 
claimant  should  have  appealed  against  the  "■•der  of^  "ind 
March,  1907,  instead  of  the  order  of  26th  March.  190.. 

The  answer  to  that  objection  is,  that  at  the  time  the 
first  order  was  made  there  was  nothing  l)efore  the  Court  to 
Bhew  that  the  claimant  had  any  interest  in  the  fund,  and 
therefore  he  had  no  grounds  for  appealing  therefrom.  It 
was  only  after  that  order  was  made  that  he  disclosed  the 
circumstances  upon  which  his  claim  is  founded. 

What  took  place  between  Haggard  and  the  claimant  at 
the  time  the  note  was  signed  by  them  constituted,  m  my 
view,  a  good  and  sufficient  ecjuitable  assignment  by  the 
former  to  the  latter  of  so  much  of  the  purchase  money  then 
due  by  Tvler  as  would  be  sufficient  to  pay  the  note.  Ihat 
such  assiinments  may  be  enforced  notwithstanding  that 
they  may  not  be  within  sub-sec.  6  of  sec.  25  of  the  Judica- 
ture Act  of  18T3  is  well  settled.  See  Brant's  Co.  v.  Dunlop 
Tire  Co.,  [1905]  A.  C.  4.54,  and  the  other  cases  referred 
to  in  Annual  Practice  for  1908,  vol.  2,  p.  480. 

The  claimant  bv  virtue  of  the  assignment  became  en- 
titled to  the  fund  to  the  extent  of  the  amount  of  the 
note  in  priority  to  the  plaintiff's  claim  under  the  judgment 
Bubsequentlv  obtained  by  her,  and,  in  my  view,  the  different 
proceedings"  taken  by  her  under  that  judgment  did  not 
affect  that  priority. 

I  am  therefore,  of  opinion  that  my  brother  Harvey 
should  not  have  dismissed  the  application  to  vary  his  order 
of  2nd  March,  1907,  but  should  have  varied  that  order  by 
directing  that  of  the  purchase  money  due  by  Tyler  a  sum 
sufficient  to  pay  the  note  for  $500  should  be  applied  in  satis- 
faction thereof,  and  the  remainder  paid  to  the  plaintiff  upon 
her  judgment,  but  that  order  cannot  now  be  made  by  reason 
of  the  fact  that  the  plaintiff  has  received  from  the  fund 
the  full  amount  of  h^s  judgment,  and  the  balance  of  the 
fund  is  insufficient  to  satisfy  the  note  and  the  claimant  s 
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claim  thereunder.  I  see  no  reason^  however,  why  this  Court 
should  not,  under  sub-sec.  5  of  sec.  8  of  the  Judicature 
Ordinance,  order  the  plaintiff  to  refund  a  sufficient  portion 
of  the  moneys  to  satisfy  the  claim  upon  the  note. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that  the 
appeal  should  be  allowed  with  costs,  and  that  the  claimant 
is  entitled  to  an  order  directing  the  plaintiff  to  pay  to  him 
the  amount  now  due  to  him  in  respect  of  the  amount  paid 
by  him  upon  the  promissory  note  for  $500  made  by  him 
and  the  defendant  J.  C.  Haggard,  dated  28th  November, 
1906,  and  the  costs  of  the  action  brought  by  the  claimant 
against  said  defendant  in  respect  of  said  note,  less  the  costs 
incurred  by  the  plaintiff  by  reason  of  the  claimant's  appli- 
cation to  vary  the  order  of  2nd  March,  1907,  and  directing 
a  reference  to  the  clerk  to  ascertain  the  amount  so  due  to 
the  claimant,  and  to  tax  the  costs  to  which  the  claimant 
and  the  plaintiff  are  respectively  entitled. 


ALBEHTA. 

April  18th,  1908. 

FULL  COURT. 

GREAT  WEST  IMPLEMENT  CO  v.  GRAMS. 

Promissory  Notes — Price  of  Machine  —  Failure  of  Consid- 
eration— Evidence — Corroboration  —  Infant  —  Sale  of 
Machine  to — Retention  of  Machine  after  Majority — Rati- 
fication of  Contract — Onus. 

Appeal  by  defendant  from  judgment  of  Scott,  J.,  7  W. 
L.  R.  190. 

0.  M.  Biggar,  for  defendant. 
C.  F.  Xewell,  for  plaintiffs. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Harvey,  J., 
Stuart,  J.),  was  delivered  by 

Sifton,  C.J.: — ^This  is  an  action  on  three  promissory 
notes  made  by  defendant  dated  14th  April,  1904,  principal 
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being  $325^  interest  bringing  up  amount  claimed  to  $423.15. 
These  notes  were  given  for  a  second-hand  shingle  machine 
purchased  from  plaintiffs. 

The  defences  relied  on  were  infancy  and  failure  of  con- 
sideration. 

In  my  view  of  the  case,  it  is  unnecessary  to  discuss  the 
second  ground.  The  learned  trial  Judge  found  on  the  evi- 
dence, quite  properly,  that  the  defendant  was  an  infant  at 
the  time  of  the  contract,  and  that  he  must  succeed  on  the 
pleadings,  but  allowed  an  amendment  to  the  plaintiffs,  claim- 
ing in  effect  ratification  and  the  value  of  goods  in  the  hands 
of  defendant  when  he  came  of  age,  and  under  the  author- 
ity of  an  Ontario  decision.  Louden  Manufacturing  Co.  v. 
Mihnine,  15  0.  L.  R.  53,  10  0.  W.  R.  474,  then  not  fully 
reported,  gave  judgment  for  plaintiff  for  $362.80.  A  full 
consideration  of  that  case  shews,  however,  that  the  facts 
of  this  case  are  entirely  different. 

In  Louden  Manufacturing  Co.  v.  Milmine,  the  defend- 
*nt,  though  an  infant,  was  apparently  carrying  on  a  con- 
tinuing business.  On  coming  of  age,  out  of  a  total  bill  of  a 
considerably  greater  amount,  he  still  had  on  hand,  on  his 
own  evidence,  $75  worth  of  goods  purchased  from  the 
plaintiff,  which  he  sold  and  received  payment  for,  and  the 
Court  qnite  properly  refused  to  allow  him,  after  becoming 
of  fnll  age,  to  defraud  the  plaintiffs,  and  gave  judgment 
for  that  amount  without  costs. 

In  the  present  case,  the  defendant  being  unable  to  make 
*ny  use  of  the  machine,  and  getting  no  satisfaction  from 
plaintiffs  as  to  what  he  considered  a  very  necessary  change 
to  complete  the  bargain,  after  repeated  efforts,  repudiated 
the  contract  entirely  within  a  couple  of  months  after  mak- 
ing it,  and  about  a  year  before  he  came  of  age;  left  the 
machine  where  it  had  been  set  up,  not  on  his  own  land,  or 
apparently  on  land  under  his  control;  and,  so  far  as  the 
evidence  goes,  never  saw  or  had  anything  to  do  with  it 
afterwards,  and  had  no  further  communication  with  plain- 
tiffs after  his  repudiation,  which  was  in  the  following 
words;  "Look  here,  you  fellows  have  been  fooling  me  long 
enough  now,  and  the  wood  has  all  gone  away;  I  have  no  use 
for  the  mill  now;  I  don't  want  the  mill.  You  fellows  can 
jnst  go  and  get  it ;  I  have  no  use  for  it." 

There  is  nothing  in  the  evidence  to  shew  that  the  plain- 
tiffs did  not  take  his  advice  and  regain  their  property.  But, 
wide  from   that,  there  is  no  doubt  that  on  this  plea  and 
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the  findings  of  the  learned  trial  Judge  the  onus  was  upon 
the  plaintiffs  to  furnish  some  evidence.  Ratification  has 
been  assumed  sometimes  on  what  appears  to  be  very  slight 
evidence,  for  the  apparent  purpose  of  preventing  fraud, 
which  would  not  be  a  reason  in  the  present  case,  where 
the  defendant  acted  with  reasonable  fairness.  But  I  have 
failed  to  find  any  case  where  ratification  has  been  assumed 
in  the  absence  of  any  evidence,  and  in  the  face  of  an  ex- 
press repudiation  and  a])andonment,  as  in  the  present  case, 
and  I  therefore  think  that  the  appeal  should  be  allowed,  the 
judgment  set  aside,  and  judgment  entered  for  the  defendant 
with  costs  of  trial  and  appeal. 


ALBERTA. 

Aprtl  IRth,  1008. 

FULL  COURT. 

PETERS  V.  PERRAS. 

Promissory  Note — Failure  of  Consideration — Purchase  Price 
of  Horse — Division  into  Shares — Necessary  Number  of 
Subscribers  not  Obtained — N on- fulfilment  of  Agreement 
— Transferee  of  Note — Tlolder  in  Due  Course — Fraud — 
Interest  Overdue  at  Time  of  Transfer — Notice  of  Defects 
in   Transferor's  Title — Suspicious  Circumstances. 

Appeal  by  plaintiff  from  judgment  of  Scott,  J.,  7  W.  L. 
R.  193. 

O.  M.  Biggar,  for  plaintiff. 
W.  Gariepy,  for  defendants. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Harvey,  J., 
Stuart,  J.),  was  delivered  by 

Sti'art,  J.: — In  this  action  the  plaintiff  sues  a^  the 
holder  in  due  course  of  a  promissory  note  for  the  sum  of 
$1,166  and  interest  made  by  the  several  defendants  to 
Messrs.  McLaughlin  Bros,  and  indorsed  by  them  to  the 
plaintiff.  The  defence  set  up  is  that  the  note  was  ob- 
tained by  fraud  on  the  part  of  McLaughlin  Bros.,  and  that 


PETKRS  r.  PKRRAS,  163 

Ae  plaintiff  is  not  the  holder  in  due  course.     Mr.  Justice 
Scott,  who  tried   the  action,  found  that  there  was  fraud 
oil  the  part  of    McLaughlin    Bros,    in    obtaining    the  note, 
and  that  the  plaintiff  was  not  a  bona  fide  holder  for  value 
without  notice,  and  dismissed  the  action.    The  plaintiff  has 
appealed  from  this  judgment,  and,  admitting  that  the  ex- 
istence of  fraud  in  the  inception  of  the  note  cannot  now  be 
q\iestioned,  relies  solely  on  the  fact,  which  he  contends  was 
.sufficiently  proven,  that  the  plaintiff  took  the  note  in  good 
faith  and  for  value,  before  its  maturity. 

The  note  was  dated  at  Edmonton,  Alberta,  27th  April, 
1903,  and  was  payable  in  24  months  after  date  with  interest 
at  8  per  cent,  per  annum,  payable  annually,  at  the  Union 
Bank  of  Canada  at  Edmonton.  The  circumstances  connected 
*ith  the  making  of  the  note  which  the  learned  trial  Judge 
held  to  constitute  fraud  on  the  part  of  the  agent  of  Mc- 
^^«^hlin  Bros,  are  fully  set  out   in  his  judgment,  and  I 
need -not  here  repeat  them.     The  note  was  discounted  at 
J^ncagter,  a  town  in  the  State  of  Ohio,  on  3rd  April,  1905, 
^hat  is,  after  over  23  months  had  elapsed  since  the  making 
^^  the  note,  and  not  quite  one  month  before  its  maturity. 
The  defendants  all  reside  near  Morinville,  a  country  village 
n^r  Edmonton,  in  this  province.    The  plaintiff  is  a  farmer 
residing  near  the  town  of  Lancaster,  Ohio.     McLaughlin 
^'08.,  the  payees  and  indorsers  of  the  note,  carry  on  busi- 
ness, among  other  places,  at  the  city  of  Columbus,  some 
30  miles  from   Lancaster.     The   discounting  of   the   note 
VM  arranged  through  one  H.  B.  Peters,  a  brother  of  the 
plaintiif,  who  was,  at  the  date  of  the  transaction  in  question, 
a  banker  at  I^ncaster,  carrying  on  business,  apparently  as 
a  partner  with  others,  under  the  name  of  the  Fairfield  Na- 
tional Bank.     Messrs.  McLaughlin  had  for  some  years  had 
an  account  at  this  bank,  or  at  the  Fairfield  County  Bank, 
its  predecessor,  of  which  H.  B.  Peters  had  also  been  the 
managfer,  and  they  had  been  accustomed  to  discount  promis- 
sory  notes  and  other  negotiable  paper  there.    The  evidence 
of  E,  B.  Peters  was  taken  under  commission  at  Columbus, 
Ohio.    He  states  that  the  note  was  sent  to  him  by  one  of 
the  firm  of  McLaughlin  Bros.,  but  by  what  means  he  does 
not  say.     It  was,  he  says,  accompanied  by  a  request  that 
credit  be  given  to  the  firm  on  the  books  of  the  bank  for 
the  proceeds  of  the  note.     Ordinarily  one  would  interpret 
this  as  a  request  to  the  bank  itself  to  discount  the  note, 
particularly  as  the  evidence  shews  that  the  bank  had  been 
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in  the  custom  of  discounting  the  paper  handed  in  by  the 
firm.  The  witness  says  that  he  complied  with  the  request 
and  did  so  give  McLaughlin  Bros,  credit  on  the  books 
of  the  bank  for  the  proceeds  of  the  note.  It  probably  is 
of  little,  if  any,  consequence  in  the  circumstances,  but  it 
would  appear  to  me  to  be  fairly  clear  that  for  a  short  time 
at  any  rate  the  bank  were  the  holders  of  the  note,  which  had 
been  indorsed  in  blank,  and  that  it  was  from  the  bank 
rather  than  from  McLaughlin  Bros,  that  the  plaintiff  really 
bought  the  note.  H.  B.  Peters  says  that  he  immediately 
charged  the  amount  of  the  proceeds  credited  to  McLaughlin 
Bros,  to  the  account  of  his  brother,  the  plaintiff,  thus 
purchasing  the  note  for  the  plaintiff,  but  that  afterwards 
on  the  same  day,  when  the  plaintiff  came  into  the  bank^  he 
got  from  him  a  cheque  for  the  amount.  It  would,  there- 
fore, of  course  appear  upon  the  books  that  it  was  this 
cheque  rather  than  the  note  which  was  really  charged  to 
the  plaintiff's  account.  This  was,  I  think,  technically  the 
effect  of  what  occurred,  but  it  is  also  quite  apparent  that 
practically  H.  B.  Peters,  either  personally  or  in  his  capa- 
city as  manager  of  the  bank,  acted  as  the  intermediary  be- 
tween McLaughlin  Bros,  and  the  plaintiff,  and  that  the 
transaction  was  really  looked  upon  both  by  H.  B.  Peters  and 
the  plaintiff  as  a  purchase  of  the  note  by  the  plaintiff  dir- 
ectly from  McLaughlin  Bros. 

Counsel  for  the  respondents  placed  great  reliance  upon 
Union  Investment  Co.  v.  Wells,  recently  decided  in  the  Su- 
preme Court  of  Canada  and  not  yet  reported.  In  my  view 
of  the  judgment  in  that  case,  with  a  copy  of  which  we  were 
furnished,  it  decides  nothing  more  than  that  the  fact  that 
interest  is  overdue  and  unpaid  upon  a  note  is  not  of  itself 
sufficient  to  give  to  the  note,  either  with  respect  to  the 
interest  itself  or  the  principal,  tlio  character  of  an  over- 
due note,  so  long  as  the  princii)al  has  not  yet  matured.  We 
are,  of  course,  bonn<l  by  that  decision,  and  must  treat  the 
note  in  question  hero  as  not  having  Ix'cn  overdue  at  the 
date  of  its  negotiation. 

Section  58  of  the  Bills  of  P^xchange  Act  says:  "Every 
holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in 
due  course;  but  if  in  an  action  on  a  bill  it  is  admitted  or 
proved  that  the  acceptance,  issue,  or  subsequent  negotiation 
o1  a  bill  is  affected  with  fraud,  duress,  or  force  and  fear, 
or  illegality,  the  burden  of  proof  that  he  is  such  holder  in 
due  course  shall  ))e  on  him,  unless  and  until  he  proves  that, 
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^ofcseqiient  to  the  alleged  fraud  or  ille^jality,  value  has  in 
^ood  faith  been  given  for  the  bill  by  some  other  holder  in 
dM^  courge/'  In  this  section  Parliament  has  practically 
adopted  the  law  as  laid  down  in  the  leading  case  of  Jones 
V.  Gordon,  2  App.  Cas.  616.  The  result  is  that  the  burden 
is  here  laid  upon  the  plaintiff  of  proving  to  the  satisfaction 
of  the  Judge  who  tried  the  case,  sitting  as  a  jury,  that  he 
not  only  gave  value  for  the  note,  which  is  admitted,  but 
that  in  purchasing  the  note  he  acted  honestly  and  in  good 
faith.  In  other  words,  the  Judge  must  have  been  satis- 
fied by  the  evidence  adduced  by  the  plaintiff  that  the  plain- 
tiff or  his  agent  in  doing  what  he  did  was  acting  with  entire 
honesty.  The  learned  trial  Judge  has  declared  that  the 
plaintiff  failed  so  to  satisfy  him,  and  he  has  given  certain 
reasons  why  he  did  not  feel  satisfied  upon  the  point.  The 
qnestion  now  before  us  is  whether  he  ought  not  to  have  been 
fnlly  satisfied  by  the  evidence  before  him  and  to  have  given 
judgment  for  the  plaintiff. 

All  the  evidence  upon  the  point  in  question  was  taken 
by  commission^  as  I  have  said,  and  was  merely  read  to  the 
Court  at  the  trial.  The  Judge,  therefore,  had  no  greater 
opportunity  than  we  have  now  to  estimate  the  character 
4nd  credibility  of  the  witnesses,  and  we  are,  I  take  it,  quite 
free  to  come  to  any  opinion  upon  the  matter,  whether  the 
same  as  his  or  a  different  one,  which  a  careful  perusal  of 
the  evidence  seems  to  us  to  justify. 

Now,  what  evidence  did  the  plaintiff  adduce  to  shew 
his  honesty  and  good  faith?  His  brother,  H.  B.  Peters, 
the  manager  of  the  bank,  who,  he  says,  was  acting  as  his 
agent  in  purchasing  the  note,  was  first  examined,  and  in  an- 
swer to  very  long  and  involved  questions  which  set  forth  the 
facts  upon  which  the  defendants  relied  to  prove  fraud  on 
the  part  of  the  payees,  and  which  concluded  with  the  bare 
inquiry  as  to  what  knowledge  or  information  he,  the  wit- 
ness, had  in  regard  to  these  facts  at  the  date  of  the  pur- 
chase of  the  note,  he  simply  replied  that  he  had  no  know- 
ledge or  information  whatever.  It  was  perhaps  impossible 
to  put  the  questions  in  any  other  form,  but,  however  that 
niay  be,  the  questions  were  certainly  leading,  and  it  was 
qnite  clear  that  the  witness,  unless  he  was  fully  prepared  to 
tell  the  truth  even  at  the  sacrifice  of  his  brother's  action, 
would  give  but  one  answer  to  them.  The  same  thing  oc- 
curred in  the  examination  of  the  plaintiff  hiinsrlf.  Xo 
doubt,  in  the  complete  absence  of  all  other  circumstances 
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bearing  upon  the  ease,  we  should  be  bound  to  aecoj)!  tliose 
denials  as  conclusive  in  favour  of  the  plaintiff.     But  there 
are    other   circumstances    surrounding    the    transaction    to 
which  att^intion  may   very  properly   be  directed.     In   th^ 
first  place,  here  is  a  note  which  was  to  mature  two  years 
after  its  date,  and  which  the  plaintiff  was  asked  to  purchase 
less  than  a  month  before  its  maturity.     In  the  next  place, 
it  is  signed  by  14  makers,  whose  names  must  have  appeared 
very  foreign  and  strange  to  the  plaintiff  and  his  brother. 
Further,   the   plaintiff  is   not   in   the   position   of   a  great 
banking   house   at   some   commercial    world   centre    which 
would  be  in  the  habit  of  discounting  mercantile  paper  com- 
ing from  all  parts  of  the  globe,  but  is  a  farmer  livii^  in  a 
country  neighbourhood  in  the  State  of  Ohio,  many  thousand 
miles  from  the  place  where  the  note  was  dated  and  is  pay- 
able, and  which  was  to  him  in  a  foreign  country.     It  is 
not  shewn  that  the  plaintiff  ever  discounted  such  a  note 
before,  or  that  he  was  in  the  habit  of  dealing  with  any 
such  far-travelling  instruments.     In  the  face  of  all  these 
facts,  he  accepts  it  and  buys  it,  so  his  brother  and  he  both 
say,  without  a  single  inquiry  and  without  question.     Now, 
it  seems  to  me  to  be  beyond  all  question  that  in  so  doing 
the  plaintiff  was  guilty  of  gross  negligence,  not  to  say  fool- 
ishness, in  buying  the  note,  though  these,  of  course,  are 
not  always  inconsistent  with  honesty  and  good  faith.     In 
Jones  v.  Gordon,  already  cited,  Lord  Blackburn  said  at  p. 
()28 :  "  Farther,  my  Lords,  1  think  it  is  right  to  say  that 
I   consider  it  to  be  fully  and  thoroughly  established  that 
if  value  be  given  for  a  bill  of  exchange,  it  is  not  enough 
to  shew  that  there  was  carelessness,  negligence,  or  foolish- 
ness in  not  suspecting  that  the  bill  was  wrong,  when  there 
were  circumstances  which  might  have  led  a  man  to  suspect 
that.      All  ih€se  are  matters  which    tend  to  shew   that  tliere 
was  dishonesty   in  twt  doing  it   (the   italics  are  my   own), 
but  they  do  not  in  themselves  make  a  defence  to  an  action 
upon  a  bill  of  exchange.^'    And  again  at  p.  629  he  says: 
"  But,  if  the  facts  and  circumstances  are  such  that  the  jury, 
or  whoever  has  to  try  the  question,  come  to  the  conclusion 
that  he  was  not  honestly  blundering  and  careless,  but  that 
he  must  have  had  a  suspicion  that  there  was  something 
wrong,  and  that  he  refrained  from  asking  questions,  not 
because  he  was  an  honest  blunderer  or  a  stupid  man,  but 
because  he  thought  in  his  own  secret  mind — I  suspect  there 
is  something  wrong,  and,  if  1  ask  questions  and  make  further 
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inquiry,  it  will  no  longer  be  my  suspecting  it,  but  my  know- 
ing it,  and  then  I  shall  not  be  able  to  recover — I  think  that 
is  dishonesty."  Xow,  it  is  clear  from  this  judgment  that 
carelessness  or  negligence  ido  proj>er3y  constitute  some 
evidence  of  bad  faith,  and  it  is  necessary  not  to  forget  that 
it  is  not  upon  the  defendant  to  prove  dishonesty  absolutely 
to  the  satisfaction  of  the  Court,  although  some  expressions 
in  the  judgment  quoted  would  apparently  point  to  that, 
but  under  the  statute  it  is  upon  the  plaintiff  to  prove  affirm- 
atively his  honesty  and  good  faith.  If,  therefore,  evidence 
i>  adduced  which  is  proper  evidence  to  consider,  and  which 
does  throw  doubt  upon  the  plaintiff's  honesty  and  good 
faith,  and  which  does  lead  the  Court  to  think  that  he  must 
have  suspected  that  there  was  something  wrong,  and  that 
he  purposely  refrained  from  inquiry,  then  I  think  the  bur- 
den is  thrown  upon  the  plaintiff  of  removing  that  doubt  and 
«)f  proving  that  he  had  no  such  suspicion.  The  circum- 
s-tances  to  which  1  have  referred  do  clearly,  in  my  opinion, 
^hew  carelessness  and  foolishness,  and  do  in  themselves  fur- 
nish some  evidence  of  a  dishonest  mind  on  the  part  of  H. 
B.  Peters,  who  was  the  plaintiff's  agent  in  the  matter, 
and  some  evidence  that  he  must  have  suspected  that  all 
va.«^  not  right. 

But  there  are  still  other  circumstances  to  which  I  have 
not  referred.  The  plaintiff  himself,  on  direct  examination, 
i^ayg  that  his  brother,  H.  B.  Peters,  was  acting  for  Mc- 
Uughlin  Bros.  It  is  true  that  later  on,  when  he,  no  doubt, 
had  time  to  appreciate  the  possible  effect  of  this,  he  at- 
tempts to  modify  that  statement,  but  I  feel  justified  for  my 
part  in  treating  his  first  statement  as  something  which 
fell  from  him  in  an  unguarded  moment,  and  which  did 
after  all  really  represent  the  true  situation.  H.  B.  Peters 
was  McLaughlin  Bros.'  banker  at  Lancaster.  Notwithstand- 
^g  the  particular  form  which  the  transaction  took  upon 
the  books  of  the  bank,  he  was,  I  think,  practically  the 
agent  of  McLaughlin  Bros,  in  making  the  sale  of  the  note 
to  his  brother,  as  well  as  his  brother's  agent  in  ])urcliasing 
from  them.  It  is  true  that  it  is  imp()ssil)le  to  impute 
the  full  knowledge  of  McLaughlin  Bros,  to  H.  B.  Peters  as 
their  agent,  and  through  him  again  to  the  plaintiff,  but 
the  facts  remiun  that  H.  B.  Peters  was  intimately  associa- 
ted with  McLaughlin  Bros,  as  their  banker,  that  he  had  fre- 
quently and  as  a  habit  discounted  their  commercial  paper, 
that  he  had  had  promissory  notes  of  theirs  in  his  hands 
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which  referred  to  transactions  similar  to  that  in  question 
here,  and  that  there  had  to  his  knowledge  been  trouble  in 
collecting  them  from  the  makers.  It  does  not,  in  my 
opinion,  make  any  difference  whether  he  knew  the  exact 
bause  of  the  trouble  in  those  cases  or  not,  or  how  far  the 
trouble  had  gone.  He  knew  that  it  had  in  fact  arisen, 
and  yet,  knowing  this,  he  unquestioningly  and  blindly 
buys  the  note  in  question  here,  with  all  the  peculiarities 
to  which  I  have  referred  shewn  upon  its  face;  and,  though 
his  brother  was  in  town  the  same  day,  he  does  not  appar- 
ently have  the  slightest  consultation  with  him  as  to  the  ad- 
visability of  making  such  an  investment. 

The  learned  trial  Judge  refers  also  to  the  facts  that 
the  Attorney  who  was  acting  for  the  plaintiff  in  the  pre- 
sent action  had  already,  at  the  suggestion  of  McLaughlin 
Bros.,  acted  for  the  bank  in  suits  upon  other  notes  of  theirs, 
as  well  as  for  the  plaintiff  in  this  action,  and  that  the  plain- 
tiff had  not  been  called  upon  to  pay  anything  to  this  attor- 
ney for  the  expenses  of  this  litigation.  It  is  possible,  no 
doubt,  that  a  perfectly  good  explanation  of  this  circum- 
stance might  exist,  and  that  the  plaintiff  may  have  been 
informed  of  the  difficulty  in  which  McTjaughlin  Bros,  stood 
only  long  after  the  dishonour  of  the  note,  and  may  have 
been  induced  to  consent  to  allow  his  name  to  be  used  in 
the  suit  upon  the  terms  that  it  would  cost  him  nothing,  but 
the  circumstance  is  there,  and  I  cannot  say  that  the  learned 
trial  Judge  was  wrong  in  noticing  it  or  in  allowing  it  to 
be  added  in  his  mind  to  the  other  circumstances  of  the  case 
which  throw  dou])t  upon  the  good  faith  of  the  plaintiff. 

There  is  considerable  obscurity  in  the  evidence  with 
regard  to  how  the  amount  paid  for  the  note  was  arrived  at. 
The  note  fell  due  on  30th  April,  1905.  It  was  purchased 
on  3rd  April  of  that  year.  It  shews  on  its  face  that  inter- 
est is  payable  annually.  One  year's  interest,  therefore,  fell 
due  on  27th  April,  1904.  There  is  nothing  on  the  face  of 
the  note  to  shew  whether  this  was  paid  or  not  when  it  fell 
due,  although  we  now  know  that  it  had  not  been  paid.  The 
amount  paid  to  McLaughlin  Bros,  on  3rd  April,  1905,  was 
the  principal  and  one  yearns  interest  at  8  per  cent.  How- 
ever H.  B.  Peters  may  have  arrived  at  the  amount  paid,  it 
is  clear  that  he  did  not  inquire  whether  or  not  the  first 
year's  interest  had  been  paid,  and,  speaking  for  myself, 
I  am  of  opinion  that  he  assumed  that  it  had  not  been  paid, 
and  that  he  intended  to  give  McLaughlin  Bros,  only  one 
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year's  interest  and  to  take  the  whole  second  year's  interest 
^or  his  brother.  This  knowledge  or  assumption  on  his  part 
that  the  first  year's  interest  had  not  been  paid  furnishes, 
to  my  mind,  another  reason  why  he  should  have  inquired 
^hy  it  had  not  been  paid,  and  hip  omission  to  do  so  is  at 
least  slight  evidence  that  he  did  not  want  to  inquire  too 
closely  into  the  facts. 

Taking,  therefore,  all  these  circumstances  tpgether,  I 
^  of  opinion  that  quite  sufficient  doubt  is  cast  by  them. 
^pon  the  honesty  and  bona  fides  of  the  plaintiff  or  his 
>gent  to  justify  this  Court  in  saying  that  he  has  failed  to 
Kieet  the  burden  which  the  law  casts  upon  him  by  proving 
to  our  satisfaction  that  he  was  really  honent  in  what  he  did 
wd  that  he  did  act  in  entire  good  faith.  The  learned  trial 
Jiidge  went  further,  and  found  as  a  fact  that  he  was  not  a 
^na  fide  transferee  or  holder  in  due  course,  and  I  am 
*^iind  to  s^y  that  I  am  not  very  much  disposed  to  quarrel 
^th  that  finding.  But  it  is  not  necessary  to  go  as  far  as 
that,  and  I  content  myself  with  simply  saying  that  the 
circumstances  are  altogether  too  suspicious  to  jubtify  me  in 
finding  to  the  contrary,  and  in  the  plaintiff's  favour,  that 
"6  ^as  in  fact  a  bona  fide  holder  in  due  course.  The 
appeal  should,  therefore,  be  dismissed  with  costs. 
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April  18th,  1908. 

VaLL  OOUBT. 

DUNN  V.  CALLAGHAN. 

^^ndor  and  Purchaser — Contract  for  Sale  of  Land — Action 
^y  Purchaser  for  Specific  Perfo>rmance  or  Damages — Re- 
«a?e  hy  Vendor — Defences — Statute  of  Frauds — Intoxica- 
^^^— Ratification — Election  of  Plaintiff  for  Remedy  by 
^^fnages — Measure  of  Damages — Price  of  Resale — Rising 
Market — Contemplation  of  Parties — Time  at  which  Dam- 
^9^  to  be  Estimated— Time  of  Actual  Breach— Cross- 
^V^l— Increase  of  Damages. 

,    Appeal  by  defendant  and  cross-appeal  by  plaintiff  from 
lodgment  of  Sifton,  C.J.,  in  an  action  for  specific  per- 
^^  ▼m.  W.L.B.  »o.  a— 12 
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formance  of  a  contract  or  for  damages,  awarding  plaintiff 
$1,000  damages. 

The  cross-appeal  of  plaintiff  was  on  the  ground  that  the 
damages  should  he  increased. 

The  appeal  was  heard  by  Scott,  Harvey,  Stuart, 
and  Beck,  JJ. 

N.  D.  Mills,  for  defendant. 

E.  B.  Edwards,  K.C.,  for  plaintiff. 

Beck,  J.: — This  is  an  action  by  a  purchaser  claiming, 
as  the  statement  of  claim  was  originally  framed,  specific 
performance  of  a  contract  for  the  sale  to  him  of  certain 
hotel  property  for  the  price  of  $21,000.  The  agreement 
was  made  on  7th  November,  1906.  A  caveat  was  filed  on 
7th  December,  1906.  The  action  was  commenced  on  8th 
July,  1907,  and  an  order  thereupon  made  continuing  the 
caveat,  in  respect  of  which  a  notice  to  proceed  had  been 
given  by  the  defendant.  The  defendant  made  a  resale  of 
the  property  to  one  Laughlin  on  12th  April,  1907,  for 
$23,000,  the  completion  of  which  was  prevented  by  the  cav- 
eat and  order  continuing  it.  Plaintiff  amended  his  state- 
ment of  claim,  and  claimed  also  damages.  The  case  was 
tried  before  the  learned  Chief  Justice  without  a  jury.  The 
plaintiff  at  the  trial  elected  to  take  the  remedy  by  way  of 
damages  instead  of  specific  performance,  and  judgment  was 
given  in  favour  of  plaintiff,  with  $1^000  damages. 

One  defence  to  the  action  was  that  there  was  no  suffi- 
cient memorandum  to  satisfy  the  Statute  of  Frauds.  At  the 
argument  the  Court  were  agreed  that  this  ground  of  de- 
fence could  not  be  sustained. 

Another  defence  was  that  the  contract  was  executed 
by  the  defendant  at  a  time  when  he  was  so  intoxicated  that 
he  did  not  know  what  he  was  doing,  and  was  incapable  of 
transacting  any  business,  and  that  the  plaintiff  was  well 
aware  of  his  condition.  The  learned  Chief  Justice  found 
that  this  defence  was  not  established.  I  came  to  the  same 
conclusion,  influenced  perhaps  especially  by  the  evidence  of 
subsequent  ratification. 

I  think,  therefore,  that  the  learned  Chief  Justice  waft 
right  in  holding  that  the  plaintiff  is  entitled  to  succeed. 

The  plaintiff  gave  notice  in  pursuance  of  English  O. 
58,  r.  6,  which  is  not  specifically  embodied  in  our  Rules, 
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ttiat  he  intended  on  the  hearing  of  the  appeal  to  ask  that 
the  judgment  \w  varied  by  increasing  the  damages. 

The  plaintiff  urged  that  the  damages  should  be  in- 
creased at  least  to  $2,000,  on  the  ground  that  the  sale  made 
in  the  month  of  April,  1907 — 5  months  after  the  agree- 
ment—was evidence  of  the  value  at  the  commencement  of 
the  action;  but  furthermore  that  they  should  be  increased 
ky  a  much  larger  sum,  on  the  ground  that  the  evidence 
shewed  that  there  was  "a  rising  market,"  and  the  value 
of  the  property  at  the  time  of  th^  trial  was  shewn  to  be 
from  $26,000  to  $30,000. 

The  question  then  is,  what  is  the  proper  measure  of 
<laiiage8  in  an  action  by  a  purchaser  for  breach  of  a  con- 
tract to  sell  real  estate,  where  the  sale  does  not  go  off  for 
▼ant  of  title  in  the  vendor? 

I  am  of  opinion  that  the  general  rule  laid  down  in  the 
leading  case  of  Hadley  v.  Baxendale,  9  Ex.  341,  is  applic- 
able equally  to  the  case  of  land  as  of  goods ;  namely,  where 
t'o  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  daamges  which  the  other  party  ought  to  receive 
1^  respect  of  such  breach  of  contract  should  be  such  as 
Ji^ay  fairly  and  reasonably  be  considered  either  arising 
naturally,  i.e.,  according  to  the  usual  course  of  things,  from 
^ch  breach  of  contract  itself,  or  such  as  may  reasonably 
oe  supposed  to  have  been  in  the  contemplation  of  both  par- 
'^8  at  the  time  they  made  the  contract  as  the  probable  re- 
'^^t  of  the  breach  of  it. 

In  Engell  v.  Pitch,  L.  R.  4  Q.  B.  669,  this  general  rule 
^^  applied  to  the  case  of  land  in  the  same  way  as  it  is 
!!m^  ^^  applied  in  the  case  of  goods.  It  is  there  said: 
^^^  measure  of  damages  is  the  difference  between  tlie 
^'ontraet  price  and  the  value  at  the  time  when  the  contract 
^^®  "^Pken  "  (p.  669),  and  "the  price  on  resale  is  evidence 
"^^  *^^  market  value ''  (p.  668). 

**^xceptional  cases  do  arise  in  the  case  of  either  goods 

or  land.    Robertson  v.  Dumaresq,  2  Moo.  P.  C.  N.  S.  66, 

^  ^-  R.  827,  was  cited  by  plaintiff's  counsel  as  shewing 

i\    A^  difference  should  not  be  estimated  with  regard  to 

he  date  of  the  breach  of  the  contract,  but  with  regard  to 

.^^^e  of  the  trial,  or  at  least  the  commencement  of  the 

^^^-    That  was  a  peculiar  case.    It  was  a  proceeding  in 

^  mature  of  an  action  brought  by  Dumaresq  under  a  stat- 

^^  of  the  colony  of  New  South  Wales  substituting  that 

^«thod  of  procedure  for  a  petition  of  right.     The  facts 
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were  briefly  these.     The  plaintiff  was  induced  to  settle  in 
the  colony  by  the  proinipo  of  the  Governor  to  give  him  an 
allotment  of  certain  lands.     He  was  subsequently  induced 
to  give  up  this  allotment,  on  a  promise  to  give  him  an  allot- 
ment of  certain  other  lands  in  Hyde  Park  Gardens,  near 
Sydney.    This  was  in  1827.    In  1831  a  succeeding  Grovernor 
declined  to  carry  out  the  promise,  but  offered  him  other 
lands,  which  the  plaintiff  refused  to  accept.     Negotiations 
seem   to   have   continued   between   the   plaintiff   and   the 
Governor  for  the  time  being  from  1831  till  1868,  when  the 
proceedings  were  commenced.     Evidence  was  given  at  the 
trial  of  the  then  value  of  land  in  Hyde  Park  Gardens,  which 
was  objected  to  by  the  defendant,  on  the  ground  that  the 
value  should  have  been  taken  at  the  time  the  alleged  con- 
tract was  broken,  in   1831.     The  evidence  was,  however^ 
admitted,  on  the  ground,  as  stated  by  the  Judge  at  the  trial, 
that  the  local  Act,  under  which  the  proceeding  was  taken, 
gave  a  more  extensive  claim  than  mere  damages  for  breach 
of  contract,  and  that  the  ordinary  rule  of  law  was  not  applic- 
able.    A  motion  was  afterwards  made  for  a  new  trial,  on 
the  ground,  amongst  others,  that  the  damages  were  exces- 
sive and  had  been  assessed  upon  a  wrong  principle  by  tak- 
ing into  consideration  the  present  value  of  the  allotment. 
The  Court  said:  " The. case  is  not  one,  we  conceive,  to  which 
the  ordinary  rules  respecting  damages  in  an  action  at  law 
apply.     The  proceeding  itself,  as  already  observed,  is  not 
in  strictness  an  action;  and  we  are  of  opinion  that  in  creat- 
ing this  novel  remedy  with  the  avowed  purpose  of  enabling 
this  Court,  by  a  trial  of  the  matter  in  dispute,  to  do  justice 
between  the  Crown  and  the  subject  in  every  case  referred 
to  ns,  whether  such  as  a  petition  of  right  may  extend  to  or 
not,  the  legislature  must  have  intended  that  whatever  com- 
pensation was  shown  to  be  demandable  for  an  injury  done 
or  a  loss  sustained,  it  should  be  awarded  to  the  full  extent 
necessary  to  afford  redress."    The  Court  then  proceeds  ta 
call  attention  to  the  unusual  character,  effect,  and  purpose 
of  the  contract.    The  judgment  of  the  Judicial  Committee 
of  the  Privy  Council  on  the  question  of  damages  was  that 
the  proper  rule  had  been  applied.    The  exceptional  applica- 
tion of  the  rule  as  to  the  damages  in  actions  for  not  re- 
placing stock,  based  on  its  fluctuating  or  speculative  char- 
acter, was  taken  to  be  a  rule  justly  applicable  under  the 
circumstances  of  the  case  (see  Mayne  on  Damages,  6th  ed., 
fol.  2,  pp.   99  et  seq.),  in  view,  it  seems  to  me,   of   the 
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obviously  speculative  character  of  the  scheme  arranged  be- 
tween the  government  and  the  plaintiff;  and,  moreover,  in 
the  earlier  part  of  the  judgment  occur  these  words :  "  Look- 
ing at  the  manner  in  which  the  inquiry  wa8  conducted, 
it  is  impossible  not  to  see  that  all  parties  considered  it  to 
be  a  proceeding  differing  materially  ^rom  an  ordinary 
action,  both  in  the  considerations  applicable  to  the  claim 
and  in  the  extent  to  which  evidence  might  be  adduced 
in  support  of  it." 

Had  it  been  shewn  in  the  present  case  that  at  the  time 
of  the  contract  both  parties  recognized  that  what  is  popu- 
larly called  *'  a  real  estate  boom  "  was  in  progress,  and  that 
the  plaintiff  was  buying  for  the  purposes  of  speculation, 
that  is,  that  it  was  in  the  contemplation  of  both  parties  that 
the  purchaser  was  buying  with  the  intention,  based  upon  a 
not  unreasonable  expectation,  of  shortly  reselling  at  a  con- 
siderable profit,  and   furthermore,  had   the   plaintiff  l)een 
obliged  by  reason  of  the  wrongful  act  of  the  defendant  to 
accept  damages  in  lieu  of  specific  performance,  I  think,  per- 
haps, the  basis  upon  which  the  damages  were  assessed  in 
BobeYtson  v.  Dumaresq  might  properly  have  been  adopted. 
After  all,  it  seems  to  me  that  that  case   is   little  more 
than  an  instance  of  the  application  of  the  general  rule  to 
nnusual  and  exceptional  circumstances.     Hut,  although  the 
evidence  does  appear  to  shew  that  there  was  at  the  time 
of  the  contract  ^'a  rising  market,''  it  is  at  the  same  time 
clear  that  the  plaintiff  bought  not  with  the  view  of  resell-. 
^^R  the  property,  but  of  holding  it  and  continuing  to  carry 
^0  the  hotel  business;  and  there  was  nothing  to  prevent 
the  Court  from  awarding  him  specific  performance  had  he 
elected  to  insist  upon  that  remedy.    Now,  then,  should  the 
general  rule  be  applied  to  the  circumstances  of  the  present 
case?    On  20th  November,  lOOfi,  the  defendant  gave  the 
plaintiff  notice  that  he  repudiated  the  contract.    The  plain- 
^^5,  however,  was  not  obliged  to  accept  that  notice  as  con- 
stituting a  breach  of  the  contract;  he  was  entitled  to  ac- 
<^«pt  it  as  such,  if  he  saw  fit,  but  in  fact  he  did  not  do  so. 
^^  vas  entitled,  notwithstanding  the  notice,  to  look  for 
Performance  upon  the  dates  fixed  by  the  contract:  P^ost  ▼. 
%ht,  L.  B.  7  Ex.  112.     He  elected  to  wait. 

tender  the  contract  the  plaintiff  was  entitled  to  the 
I'eceipt  of  the  rents  of  the  property  which  became  payable 
J^Wquent  to  the  date  of  the  contract.  A  payment  of  rent 
«11  due  under  the  lease  on  30th  November,  and  monthly 
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thereafter  until  30th  June;  and  on  let  July  the  plaintiff 
was,  the  current  lease  then  expiring,  to  be  entitled  to  actual 
possession.  I  was  at  first  disposed  to  hold  that  the  measure 
of  damages  should  be  the  difference  between  the  contract 
price,  $21,000,  and  the  value,  so  far  as  it  could  be  ascer- 
tained, on  30th  November,  1907,  that  being  the  date  of  the 
first  breach  of  the  contract  on  the  defendant's  part,  and  to 
find  that  $1,000  was  a  fair  estimate  of  the  damages  upon 
that  basis,  but,  on  further  consideration,  I  am  not  prepared 
to  dissent  from  the  view  expressed  by  my  brother  Harvey 
that  for  the  reasons  he  has  indicated  the  1st  July  should 
be  the  date  of  the  breach  to  which  special  regard  should 
be  had,  and,  that  being  so,  the  damages  should  be  increased 
to  the  sum  of  $2,000. 

The  judgment  of  the  learned  trial  Judge  should,  there- 
fore, be  varied  by  increasing  the  damages  to  the  sum  of 
$2,000,  and  otherwise  be  affirmed,  with  costs. 

Scott  and  Stuart,  JJ.,  concurred  in  the  result. 

Harvey,  J. : — ^While  I  accept  in  the  main  the  judgment 
of  my  brother  Beck,  which  I  have  had  an  opportunity  of 
reading,  T  do  not  wish  to  give  my  assent  to  the  view  that 
the  same  method  of  applying  the  principle  laid  down  in 
Hadley  v.  Baxendale,  9  Ex.  341,  is  to  be  adopted  for  fixing 
the  damages  for  breaches  of  contract  for  the  sale  of  real 
estate  as  in  the  case  of  chattels  for  which  substitutes  may 
be  had  in  the  open  market.  It  does  not  appear  to  me, 
however,  that  it  is  necessary  to  decide  that  point  here, 
for,  even  if  the  same  method  is  applied,  in  my  view  the  date 
when  the  value  is  to  be  ascertained  is  not  the  time  when 
the  .defendant  wrote  his  letter  repudiating  the  contract, 
but  the  let  July,  the  date  when  the  defendant  was  to  put 
the  plaintiff  into  possession  of  the  property,  which  corres- 
ponds most  nearly  with  the  date  of  delivery  of  goods  in  a 
contract  for  sale  of  goods,  and  there  is  no  evidence  of  any 
increase  in  value  after  that  date. 

In  Frost  v.  Knight,  L.  B.  7  Ex.  Ill,  Cockbum,  C.J.,  at 
p.  112,  says:  ''The  law  with  reference  to  a  contract  to  be 
performed  at  a  future  time,  when  the  party  bound  to  per- 
formance announces  prior  to  the  time  his  intention  not  to 
perform  it  .  .  .  may  be  thus  stated.  The  promisee,  if 
he  please,  may  treat  the  notice  of  intention  as  inoperative, 
and  await  the  time  when  the  contract  is  to  be  executed,  and 
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then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance.  ...  On  the  other  hand, 
the  promisee  may,  if  he  thinks  proper,  treat  the  repudiation 
of  the  other  party  as  a  wrongful  putting  an  end  to  the  con- 
tract, and  may  at  once  bring  his  action  as  on  a  breach  of  it." 
In  the  present  case  the  plaintiff  elected  the  first  altema- 
tiTe  mentioned  by  Cockbum,  C. J.,  and  insisted  on  perform- 
ance nntil  after  the  time  for  the  delivery  of  possession,  after 
the  refusal  of  which  he  brought  his  action. 

In  Brown  v.  Muller,  L.  B.  7  Ex.  319,  goods  were  to  be 
deliyered  in  equal  quantities  in  September,  October,  and 
November.  The  vendor  shortly  after  the  making  of  the 
contract  gave  notice  of  repudiation.  The  purchaser  did  not 
accept  this  notice,  but  demanded  delivery,  and  after  the 
time  of  last  delivery  brought  his  action.  He  was  held  en- 
titled to  recover  the  difference  in  value  between  the  con- 
tract price  and  the  market  price  on  one-third  of  the  quan- 
tity of  goods  at  each  of  the  3  dates  fixed  for  delivery,  which 
was  several  times  greater  than  the  difference  in  price  at  the 
time  of  the  defendant's  repudiation. 

On  these  authorities  it  appears  to  me  clear  that  the  time 
for  ascertaining  the  market  value  of  fhe  property,  treating 
it  as  on  the  same  basis  as  goods,  would  be  1st  July.     Sev- 
eral witnesses  were  called  to  prove  the  value  of  the  prop- 
erty on  or  before  this  time,  and  it  was  shewn  that  on  12th 
April  an  actual  sale  was  made  for  $23,000,  which  was  pre- 
vented from  being  consummated  by  reason  of  the  caveat 
in  this  case.    The  witnesses  placed  the  value  at  sums  sev- 
eral thousand  dollars  higher  than  this,  but  they  were  the 
mmoT  of  the  municipality  and  real  estate  agents,  and  I 
think  their  estimates  are  likely  to  be  over  rather  than  below 
the  price  at  which  the  property  could  have  been  sold.    The 
price  which  a  person  was  actually  willing  to  give  seems 
a  much  safer  indication  of  the  actual  selling  value,  and, 
according  to  the  evidence,  very  soon  after  the  sale  men- 
tioned there  ceased  to  be  any  activity  in  real  estate,  so  that 
the  value  at  that  time  would  appear  to  be  as  high  a  value 
as  the  property  had  before   Ist  July.     It  is  pointed  out 
^H  as  the  brother-in-law  of  the  defendant  was  largely 
interested  in  this  sale,  it  may  have  been  sold  at  a  lower 
P'ice  than  could  have  been  obtained  otherwise.     This  is 
^'^ly  a  suspicion,  and,  apart  from  the  evidence  of  the  other 
^ewes  as  to  the  value  which  I  have  commented  on,  has 
to  support  it.     In  my  opinion,  the  evidence  fur- 
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nished  by  that  sale  is  the  best  evidence  on  which  to  base 
a  conclusion,  and,  as  the  price  obtained  was  $2,000  in  excess 
of  the  contract  price,  I  think  the  plaintiff  should  have 
judgment  for  that  amount. 

In  my  opinion,  therefore,  the  defendant's  appeal  should 
be  dismissed  with  costs,  and  the  judgment  of  the  trial 
Judge  in  favour  of  the  plaintiff  should  be  varied  by  in- 
creasing it  from  $1,000  to  $2,000. 

Defendant's  appeal  dismissed,  and  plaintiff's  cross-appeal 
allowed. 


AUBEBTA. 

April  18th,  1908. 

fqll  oouet. 

LOCAL     IMPROVEMENT     DISTRICT     No,  26  A  5     v. 
WALTERS. 

Assessment  and  Taxes  —  **  Occupant  "  of  Timber  Berfk  — 
License  from  Dominion  Government — Local  Improvement 
Ordinance,  190S — Powers  of  District  Council — ResoluHon 
—  Validity  —  Money  Payment  —  Commutation  —  Day 
Labour — Notice — Posting  up — Assej<sment  Roll — Time  for 
Adding  Names  —  Provisions  of  Statute  —  Imperative  or 
Directory. 

Appeal  by  defendant  from  judgment  of  Sifton,  C.J.,  in 
favour  of  plaintiffs  in  an  action  to  recover  a  certain  sum  of 
money  as  being  the  taxes  assessed  by  the  plaintiff  in  1905 
against  the  defendant  as  the  "  occupant "  of  certain  timber 
berths  held  in  that  year  by  the  defendant  under  license 
from  the  Dominion  government. 

The  appeal  was  heard  by  Scott,  Harvey,  Stuart,  and 
Beck,  JJ. 

0.  M.  Biggar,  for  defendant. 
M.  W.  Eager,  for  plaintiffs. 

Beck,  J. : — It  was  conceded  by  counsel  for  the^  defend- 
ant that  the  defendant  was  an  "  occupant "  of  the  lands  in 
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question,  within  the  meaning  of  the  statute  under  which  the 
plaintiffs  assumed  to  make  the  assessment,  viz.,  the  Local 
•Improvement  Ordinance,  1903,  2nd  sess.,  ch.  24.  Section 
49  enacts  that  "  the  council  may  cause  to  be  levied  in  each 
year  for  the  general  purposes  of  the  district  a  tax  not  less 
than  1 J  cents  and  not  more  than  5  cents  per  acre  upon  every 
owner  or  occupant  in  the  district  for  all  land  owned  or 
occupied  by  him     .     .     .     ." 

Section  50,  that  "  the  rate  per  acre  shall  be  fixed  by  a 
resolution  of  the  council.^' 

Section  51,  that  "  the  council  shall  make  or  cause  to  be 
made  an  assessment  roll  containing  certain  s|)eciHed  inform- 
ation, and  that  the  roll  shall  be  kept  at  itie  office  or  resi- 
dence of  the  secretary,  and  may  be  inspected  at  any  reason* 
able  time  by  any  ratepayer.^' 

Section  53,  that  "  if  any  land  for  which  some  one  sh  )u!d 
have  been  assessed  has  been  omitted  liom  the  assessmei^l 
roll  .  .  .  the  council  shall,  on  ihf:  discovery  of  the 
omission  ...  if  within  two  montlis  from  the  po.<iing 
of  the  roll  as  herein  provided,  cause  the  necessary  additions 
.  .  to  the  roll  to  be  made  to  assess  the  owner  or  occupant 
so  omitted     .     ." 

Section  54,  as  substituted  by  the  Ordinance  of  1904,  ch. 
8,  sec.  8,  for  an  earlier  provision,  enacts  ^*  that  the  secretary 
shall  complete  the  assessment  roll  not  later  than  15th  May 
in  each  year,  and  shall  forthwith  mail  to  each  ratepayer 
whose  name  and  address  appear  on  the  assessment  roll  a 
notice  of  his  assessment    ....'' 

The  Ordinance  of  1904,  ch.  8,  sec.  6,  by  way  of  amend- 
ment to  sec.  45  of  the  original  Ordinance,  provides  that  the 
council  may  make  or  pass  a  resolution  ^*  regulating  the  rate 
of  pay  for  all  work  done  by  day  labour  in  the  district  .  ." 
The  resolution  of  the  council  upon  which  the  assess- 
ment h  for  the  year  1905  were  based  was  passed  on  4th  Febru- 
ary,  1905,  and  the  minute  thereof  reads  as  follows: — 

•*  It  was  moved  by  Mr.  Kraus  and  seconded  by  Mr.  Ibseh 
that  the  assessment  rate  be  4  cents  per  acre,  80  cents  to  be 
paid  in  money,  and  the  balance  to  be  worked  out  by  day 
labour  at  $1.40  per  day  of  10  hours,  or  $2.80  for  a  man  and 
team.  The  overseers  to  give  ratepayers  14  days'  notice  l)y 
mail  or  3  days  in  person. 

*  Any  ratepayer  failing  to  appear  on  the  overseer's 
notice,  to  forfeit  his  right  to  work,  and  shall  pay  his  tax  in 
money. 
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"If  ratepayers  elect  to  work  part  of  their  assessment, 
they  must  notify  the  secretary- treasurer  to  that  effect,  and 
pay  8  cents  by  1st  May,  or  forfeit  their  right  to  work." 

The  minute  proceeds :  "  By  a  resolution  of  the  council 
it  was  decided  that  the  councillor  for  each  division  be  a 
standing  committee  to  appoint  one  or  more  overseers  for 
his  division  and  specify  the  places  to  bo  worked  on/' 

The  form  of  this  resolution  makes  it  necessary  to  advert 
to  some  of  the  earlier  statutory  provisions  which  do  not 
appear  in  the  Ordinance,  as  it  now  stands.  In  the  Ordin- 
ance of  1901,  ch.  27,  it  is  provided  by  sec.  40  that  "every 
person  shall  pay  the  whole  amount  for  which  he  is  assessed; 
but  any  person  may  elect  to  commute  for  the  same  or  for 
some  part  thereof  by  day  labour  at  the  rate  of  one  day's 
work  for  each  $1.25  of  assessment.*"  The  following  sections 
provide  for  notice  by  the  ratepayer  of  his  intention  to  com- 
mute, notice  by  the  overseers  to  the  ratepayer  of  the  time 
and  place  when  and  where  he  is  required  to  work,  etc.  This 
provision  was  dropped  in  the  revision  of  the  Ordinance  rep- 
resented by  the  Ordinance  now  in  force. 

Again,  the  word  " posting*'  occurring  in  sec.  53  of  the 
present  Ordinance  has  reference  to  a  provision  of  the  Ordin- 
ance of  1901,  which  has  also  been  dropped,  requiring,  in  ad- 
dition to  the  mailing  of  the  notices  of  assessment,  the  post- 
ing of  a  copy  of  the  roll  at  a  school  house,  or  post  office, 
or  in  a  conspicuous  place  outside  the  secretary's  house. 

The  secretary  in  his  evidence  states  that  the  assessment 
roll  was  completed  down  to  the  point  where  the  defendant's 
name  first  appears  thereon  on  14th  March.  The  assessment 
of  the  defendant  was  added  to  the  roll  on  8th  July,  in  pur- 
suance of  a  resolution  of  the  council  passed  on  that  day, 
reading  as  follows :  "  That  the  land  held  under  timber  limit 
by  Mr.  Walters  be  assessed  for  improvement  ta;xes,  and  that 
Mr.  Walters  be  notified  by  registered  mail ;  this  timber  limit 
being  in  to^vnship  51,  range  2,  and  in  this  local  improve- 
ment district.*' 

I  think  I  have  now  stated  the  statutory  provisions  and 
the  evidence  so  fax  as  required  to  enable  me  to  deal  with 
the  points  which  it  seems  to  me  necessary  to  consider  in 
order  to  come  to  a  decision  upon  this  appeal. 

The  first  question  in  logical  order  raised  for  considera- 
tion was,  whether  the  resoluti6n  of  4th  February,  1905, 
purporting  to  impose  the  tax,  is  valid.  It  was  contended 
on  behalf  of  the  defendant  that  it  is  invalid  in  toto,  for  the 
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redson  that  it  ig  obvious  upon  the  face  of  the  resolution 
that  it  was  not  the  intention  to  impose  a  tax  at  the  rate 
stated,  payable  in  cash,  but  included  an  attempt  on  the  part 
of  the  council  to  re-introduce  the  right  of  commutation 
which  the  legislature  had  advisedly  withdrawn. 

Then  it  was  urged  that,  even  if  the  resolution  be  taken 
as  valid,  no  individual  assessment  would  be  valid  to  which 
the  privilege  of  commutation  conferred  by  the  resolution 
wag  Dot  applicable,  inasmuch  as  there  would  be  discrimina- 
tion, and  the  burden  or  obligation  would  be  unequal.  The 
original  resolution  passed  in  February,  1905,  limits  the  privi- 
lege of  commutation  to  those  who  should  give  notice  of 
election  to  commute  by  Ist  May.  The  defendant,  being 
placed  on  the  assessment  roll  only  in  July,  wa8*afforded  no 
opportunity  of  exercising  an  election. 

It  is  unnecessary  for  me  to  express  an  opinion  upon 
either  of  the  two  grounds  above  stated,  in  view  of  the  fur- 
ther ground  taken,  namely,  that  the  addition  of  the  defend- 
ant's name  to  the  roll  was  invalid,  inasmuch  as  made  more 
than  two  months  after  the  completion  of  the  roll. 

The  words  of  the  section  (53)  authorize  such  additions 
"if  within  two  months  from  the  posting  of  the  roll  as  herein 
provided.''  As  already  pointed  out,  the  word  "  posting  '* 
referred  to  a  "  posting  up  "  provided  for  in  a  section  of  the 
earlier  Act  which  was  dropped.  In  the  Ordinance  as  it  now 
stands,  this  word  cannot  have  the  meaning  it  had  in  the 
Ordinance  as  it  originally  stood,  but  I  think  an  analogous 
meaning  ought  to  be  given  to  it,  if  it  is  possible,  and  that 
it  should  now  be  taken  to  refer  to  the  secretary's  act  of 
depositing  it  in  his  oflBce  on  completion  (sec.  51).  Accord- 
ing to  his  own  evidence,  this  was  on  14th  March,  and  it 
seems  to  me  that  date  must  be  accepted  as  the  date  of  com- 
pletion. If  this  be  so,  then  the  addition  of  the  defendant's 
name,  being  made  upon  8th  July,  was  not  made  within  the 
limited  period  of  two  months  allowed  for  that  purpose  by 
the  Ordinance.  Is  that  provision  with  reference  to  time 
imperative  or  merely  directory? 

The  general  principles  applicable  are  laid  down  in  suc- 
cinct terms  in  the  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
2€»  tit.  '-Statutes,"  pp.  689,  690,  as  follows:  "Statutory 
prescriptions  in  regard  to  the  time,  form,  and  mode  of  pro- 
<*eding  by  public  functionaries  are  generally  directory,  as 
they  are  not  of  the  essence  of  the  thing  to  be  done,  but 
•^  given  simply  with  a  view  to  secure  system,  uniformity. 
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and  despatch  in  the  conduct  of  public  business.  Provisions 
in  regard  to  the  assessment  and  collection  of  taxes  and  the 
measures  preliminary  thereto  which  are  intended  for  the 
protection  of  the  taxpayer,  to  ensure  an  equality  of  taxation, 
and  to  prevent  a  sacrifice  of  his  property,  are  mandatory; 
while,  on  the  other  hand,  those  intended  simply  for  the 
guidance  of  the  officers  and  to  promote  the  efficiency  of 
their  work  are  directory." 

In  Trenton  v.  Dyer,  24  S.  C.  R.  474,  it  was  held,  while 
recognizing  that  a  provision  as  to  the  time  of  the  delivery 
of  a  collector's  roll  by  one  officer  to  another  was  merely 
directory,  that  a  provision  requiring  the  roll  to  be  certified 
by  the  former  officer  before  delivery  was  mandatory.  Had 
the  assessment  in  this  case  not  been  completed  by  15th  May, 
I  think  that  it  could  have  been  validly  completed  after  that 
date.  I  am  of  opinion,  however,  that  the  provision  that  the 
correction  of  omissions  ifi  to  be  made  within  a  limited  inter- 
val of  time  is  "one  introduced  for  the  protection  of  the 
ratepayers,  and  therefore  obligatory:*'  per  Strong,  C.J.,  in 
Trenton  v.  Dyer,  supra. 

On  this  last  ground,  1  am  of  opinion  that  the  judgment 
appealed  from  ought  to  be  allowed  with  costs,  and  judgment 
entered  for  the  defendant  with  costs. 

Harvey  and  Scott,  JJ.,  concurred. 

Stuart,  J.  (after  setting  out  the  resolution  of  the  coun- 
cil of  4th  February,  1905): — According  to  the  evidence  of 
the  secretary  of  the  district,  who  was  also  assessor,  the 
assessment  roll  was  eom])lete(l  about  14th  March,  but  the 
notices  to  the  persons  assessed  were  sent  out  by  mail  at  vari- 
ous times  up  to  17th  May.  On  8th  July,  1905,  another 
meeting  of  the  council  was  held,  and  the  following  resolu- 
tion was  passed :  "  It  was  moved  by  Mr.  Ibsen  and  seconded 
by  Mr.  Kraus  that  the  land  held  under  timber  limit  by  Mr. 
Walters  be  assessed  for  improvement  taxes,  and  that  Mr. 
Walters  be*  notified  by  registered  mail,  this  timber  limit 
being  township  51,  range  2,  and  in  this  local  improvement 
district.*' 

In  accordance  with  this  resolution,  the  secretary  entered 
the  defendant  Walters's  name  upon  the  roll  in  respect  of 
a  large  tract  of  land  held  by  him  under  a  timber  license, 
and  for  which  it  is  admitted  he  was  during  that  year  prop- 
erly assessable.     This  was  apparently  done  on  10th   July, 


LOCAL  IMP.  DI8T.  NO.  26  AS  v.  WALTKRH.  181 

and  notices  were  sent  to  him  on  that  day.  The  amount  of 
the  taxes  claimed  by  the  district  from  Walters  was  $617.50, 
and  it  is  ta  recover  this  sum  that  this  suit  is  brought. 

The  Chief  Justice  gave  judgment  for  the  amount  claim* 
ed,  and  the  defendant  appeals. 

The  first  objection  taken  by  the  appellant  is  that  the 
assessment  was  irregular,  and  not  authorized  by  the  Ordin- 
ance. I  am  not  disposed  to  think  that  we  should  uphold 
this  contention.  Upon  a  fair  reading  of  the  resolution  of 
4th  February,  1  am  of  opinion  that  its  real  effect  is,  and 
was  intended  by  the  council  to  be,  that  a  rate  of  4  cents 
an  acre  should  be  imposed  upon  all  the  assessable  land  in 
the  district.  It  is  admitted  that  if  the  resolution  had 
stopped  at  the  word  ^^  acre  "  in  the  second  line,  there  could 
be  no  question  of  its  validity.  But  it  is  contended  that  the 
addition  of  the  subsequent  words  shews  an  intention  never 
to  impose  an  actual  rate,  all  payable  in  money,  upon  the 
ratepayers,  but  simply  to  impose  a  tax  of  80  cents  in  money 
and  an  obligation  to  do  a  certain  amount  of  statute  labour 
in  addition,  which  of  course  the  council  were  not  authorized 
to  do.  I  cannot  read  the  resolution  in  that  sense.  It  will 
be  conceded  that  if  separate  resolutions  had  been  passed 
dealing  with  the  question  of  commutation,  the  question  of 
the  validity  or  invalidity  of  these  latter  would  not  have 
affected  the  validity  of  the  assessment  of  4  cents  an  acre. 
I  think  we  should  not  scrutinize  too  closely  the  mere  form 
in  which  the  actions  of  district  councils  are  put,  and  that 
we  ought  to  treat  this  resolution  in  question  as  if  it  were 
separated  into  distinct  resolutions  upon  each  subject  matter 
dealt  with  by  it.  Moreover,  even  reading  it  as  a  whole,  it  is 
dear  to  my  mind  that  the  council  did  intend  to  impose  a 
full  obligation  to  pay  4  cents  an  acre  in  money  in 
the  first  instance^  but  merely  in  the  same  breath,  as  it  were, 
made  and  put  upon  record  a  general  offer  to  the  ratepayers 
of  a  strictly  limited  and  conditional  option  of  making  a 
contract  with  the  district  to  do  work  for  the  district  at  a 
certain  rate  of  pay,  which  the  district  would  accept  as  pay- 
ment of  the  rat^,  but  that,  connected  with  this  general 
<5ffer,  was  a  distinct  notice  that  if  the  ratepayers  did  not 
Wee  it  up  according  to  its  terms,  the  obligation  to  pay  in 
roonev  would  be  final.  There  is  nothing  in  the  Ordinance 
forbidding  the  council  from  making  such  an  offer  or  such 
a  bargain.  Previous  legislation,  since  repealed,  had  given 
the  ratepayers  the  right  to  commute  in  this  way,  and  I  think 
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the  resolution  merely  contains  an  intimation  that  the  right 
of  which  the  legislature  had  deprived  them  would  be  extend- 
ed to  them  by  the  council  itself  upon  certain  conditions. 
There  is  a  further  question  in  my  mind,  and  that  is, 
whether  the  resolution  of  the  council  can  properly  be  con- 
sidered as  the  actual  assessment.  The  council  has  power  by 
sec.  50  to  fix  the  rate  per  acre,  but  I  would  rather  be  in- 
clined to  think  that  the  entry  of  the  names  and  of  the 
property  on  the  assessment  roll  in  reality  constitutes  the 
assessment.  The  original  roll  which  was  produced  before 
us  does  shew  a  cash  assessment  against  each  parcel  of  land, 
and  the  only  reference  to  work  is  in  columns  which  refer 
to  what  has  been  paid,  which  of  course  could  only  be  entered 
long  after  the  assessment.  For  these  reasons,  I  think  the 
original  assessment  was  not  invalid  or  irregular. 

But  I  am  of  opinion  that  the  appellant  must  succeed 
upon  the  second  objection,  that  the  addition  of  his  name  to 
the  assessment  roll  was  made  too  late.  Section  53  of  the 
Ordinance  says:  "If  any  land  for  which  some  one  should 
have  been  assessed  has  been  omitted  from  the  assessment 
roll,  or  any  error  made  in  the  particulars  contained  therein, 
the  council  shall  on  the  discovery  of  the  omission  or  error, 
if  within  two  months  from  the  posting  of  the  roll  as  here- 
in provided,  cause  the  necessary  additions  and  alterations 
to  the  roll  to  be  made  to  assess  the  owner  or  occupant  of 
the  land  so  omitted  or  correct  the  other  error." 

There  is  a  diflSculty  about  the  words  "  the  posting  of  the 
roll  as  herein  provided,*'  because  there  is  no  provision  in  the 
Ordinance  as  it  now  stands  for  "the  posting  of  the  roll." 
Originally  in  the  Ordinance  of  1898,  by  sec.  18,  it  was  pro- 
vided thus:  "Upon  completion  of  the  assessment  roll,  the 
overseer  shall  post  a  copy  of  the  same  at  the  school  house  or 
post  office,  if  there  is  one  situate  within  the  district,  or 
(if  there  is  no  such  school  house  or  post  office)  in  a  con- 
spicuous place  in  the  district;  and,  if  he  deem  it  expedient 
to  do  so,  the  overseer  may  mail  to  each  non-resident  land 
owner  within  the  district  a  notice  of  his  assessment.  The 
owner  shall  keep  the  original  assessment  roll  at  his  residence 
open  to  inspection." 

In  1901  this  provision  was  continued,  except  that  mail- 
ing of  notices  to  non-resident  ratepayers  was  made  obli- 
gatory instead  of  optional.  In  1903  (2nd  sess.)  the  provi- 
sion as  to  posting  in  a  conspicuous  place  was  omitted  alto- 
gether, but,  by  sec.  51  (2),  the  provision  as  to  keeping  the 
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rf»J]  npen  to  inspeition  was  continued,  and  by  sec.  54  it  was 
ffisde  obligatory  to  mail  notices  to  all  ratepayers,  resident 
li  wAl  a?  non-resident.  By  some  accident,  in  the  section 
of  the  fWinance  of  1H03  referring  to  corrections  of  omis- 
H0D5,  a  corresponding  change  was  not  made,  the  words  "  the 
,>i>tiiig  of  the  roll  "  were  retained,  and  they  still  stand  in 
the  unofficial  consolidation.  We  are,  I  think,  bound,  if 
p<j€^ibJe.  to  give  some  intelligible  meaning  to  the  words  as 
they  now  stand  in  sec.  53,  and,  in  view  of  the  history  of 
the  word**,  and  particularly  of  the  fact  that,  even  in  the 
onginal  section,  the  provisions  as  to  mailing  and  keeping 
th^  roji  open  for  inspection  were  joined  with  the  provision 
^^  to  posting,  clearly  as  a  means  of  giving  publicity  to  the 
rf'Il,  I  am  of  opinion  that  the  Court  can  fairly  interpret 
the  words  as  now  referring  to  the  first  moment  when  the 
completed  roll  is  ready  for  inspection  by  the  public. 

The  roll  was  completed,  according  to  the  secretary,  on 
I4th  March.  The  defendant's  name  was  not  added  until 
luth  July,  Jong  after  the  period  of  two  months  had  expired. 
Thf*  power  to  add  further  names  is  given  only  conditionally; 
and.  in  my  opinion,  the  condition  must  be  observed,  and, 
i^  it  is  not  observed,  there  is  no  authority  to  make  any  ad- 
'lition  at  all.  It  was  suggested  that  this  is  a  case  for  draw- 
ing the  distinction  between  the  directory  and  imperative 
provisions  in  a  statute,  and  that  the  provision  should  be 
(onsidered  only  as  directory.  But  1  cannot  accept  this 
view.    I  think  the  provision  is  clearly  imperative. 

If  it  were  not  for  sec.  53,  there  would  be  no  authority 
to  add  anything  at  all  to  the  completed  roll.  Express  auth- 
ority needed  to  be  given,  and  that  authority  was  given  sub- 
ject to  a  limitation.  If  the  council  were  permitted  to 
exceed  that  limitation,  then  the  result  would  be  that  we 
should  be  amending  tiie  statute,  and  enacting  ourselves  that 
additions  may  be  made  at  any  time.  This,  I  think,  the 
Court  has  no  power  to  do.  Other  grounds  were  taken  in 
support  of  the  appeal,  but  I  do  not  think  it  necessary  to 
<ie4l  with  them. 

I  think  the  appeal  should  be  allowed  with  costs,  and  that 
the  judgment  entered  below  should  be  set  aside  and  judg- 
nw^nt  entered  dismissing  the  plaintiffs  action  with  costs. 
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BBITI8H  COLTJMBIA. 

April  10th,  190^. 

KEX  V.  SMITH. 

Criminal  Law — Evidmce — Proof  of  Blood  EelationsMp  on  a 
Charge  of  Incest 

Case  stated  by  Wilson,  Co.  C.J.,  on  acquittal  of  the  pris- 
oner on  a  charge  of  incest,  in  the  County  Court  Judge's 
Criminal  Court  at  Revelstoke,  on  25th  February,  1908. 

The  portion  of  the  case  stated  material  to  this  report 
was  as  follows: — 

"  The  only  evidence  given  as  to  the  relationship  of  parent 
and  child  was  that  of  the  girl  herself,  who  stated  that  the 
man  in  the  prisoner's  dock  (the  accused)  was  her  father,  and 
also  the  fact  that  for  7  or  8  months  the  accused  and  the 
child  lived  together  apparently  as  father  and  daughter.  I 
held  that  that  was  not  sufficient  proof  of  relationship,  and 
that  on  that  ground  the  prisoner  should  be  acquitted.'' 

The  case  was  heard  at  Vancouver  on  10th  April,  1908, 
before  Hunter,  C.J.,  Irving  and  Morrison,  JJ. 

Maclean,  K.C.,  for  the  Crown.'  The  girl  swears  the 
accused  is  her  father,  and  another  witness  swears  that  the 
two  lived  together  as  father  and  daughter.  That  evidence, 
not  being  rebutted,  amounts  to  a  legal  certainty  until  dis- 
placed. 

Macdonell,  for  the  prisoner. 

Hunter,  C.J. : — I  think  the  learned  County  Court  Judge 
was  perfectly  right  in  holding  that  the  relationship  should 
be  fully  proved.  The  only  evidence  to  be  considered  here 
is  that  of  the  child  herself,  which  is  not  conclusive. 

Irving,  J.: — I  have  a  different  opinion.  In  my  view,  it 
was  competent  for  the  learned  Judge  to  convict  on  the  evi- 
dence before  him.  In  criminal  cases  it  is  only  necessary 
that  the  evidence  should  be  sufficient  beyond  reasonable 
doubt. 

Morrison,  J.,  concurred  with  Hunter,  C?J. 

Acquittal  affirmed,  Irving,  J.,  dissenting. 
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MANITOBA. 

Macdonald,  J.  April  27th,  1908. 

TRIAL. 

STIRTON  V.  HARVEY. 

Promissory  Notes — Indorsement  for  Limited  Purpose — Failure 
<ff  Purpose — Fraudulent  Use  by  Maker  for  another  Pur- 
pse^Holders  in  Due  Course — Notice — Knowledge, 

Action  to  recover  the  amount  of  two  promissory  notes 
^or  $500  each  made  by  W.  G.  Stirton,  the  son  of  one  of 
fte  plaintiffs,  and  indorsed  by  the  defendant. 

The  defendant  by  his  statement  of  defence  set  up 
several  defences,  and  on  the  trial  asked  and  was  allowed 
to  amend  by  setting  up  the  defence  of  forgery. 

A.  B.  Hudson  and  E.  L.  Howell,  for  plaintiff. 
J-  K.  Dysart,  for  defendant. 

Macdonald,  J.: — ^W.  G.  Stirton  was  employed  as  a 
travelling  agent  for  the  plaintiffs,  and  while  thus  engaged 
Diisappropriated  moneys  collected  for  the  plaintiffs,  and 
otherwise  by  reason  of  misconduct  became  largely  indebted 

to  them. 

The  defendant  was  at  the  time  engaged  in  the  real 
estate  business  in  the  city  of  Toronto,  doing  business  under 
the  name  of  "  The  Winnipeg  Realty  Company/^  and  whilst 
^  engaged  was  interviewed  by  W.  G.  Stirton,  who  repre- 
sented that  he  could  do  some  business  in  the  way  of  selling 
real  estate.  Defendant  suggested  that  if  he  (Stirton)  could 
faise  $1,000  he  would  give  him  an  interest  in  the  business. 
TOL.  Tin.  ir.i..».  HO.  3—13 
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when  Stirton  intimated  that  he  could  get  the  money  from 
the  plaintiffs  with  the  assistance  of  the  defendant,  and 
asked  the  defendant  to  assign  certain  contracts  of  sale  con- 
trolled by  him  as  collateral  security,  and  that  he  would  give 
his  notes  for  $500  each  and  get  them  indorsed  by  the  plain- 
tiffs, and  in  this  way  raise  the  $1,000  required  in  the  busi- 
ness. Saskatchewan  Valley  land  contracts  were  assigned 
by  the  defendant,  and  these  assignments,  together  with  the 
original  contracts,  and  two  promissory  notes  each  for  $500 
made  by  W.  G.  Stirton  in  favour  of  the  plaintiffs,  and 
indorsed  by  the  defendant,  were  handed  to  W.  G.  Stirton 
by  the  defendant  for  the  purpose  of  borrowing  $1,000  from 
his  father  or  the  plaintiffs  for  the  purpose  of  putting  into 
the  defendant's  business. 

Within  a  few  days  afterwards  W.  G.  Stirton  called  upon 
the  defendant  at  his  office  and  handed  back  what  the  de- 
fendant thought  were  the  papers  so  signed  by  him,  and  ad- 
vised the  defendant  that  his  father  would  not  do  anything 
for  him. 

The  defendant  handed  the  original  contracts  to  Frank 
W.  West,  a  book-keeper  in  his  office,  to  place  on  file,  and, 
taking  a  look  at  the  assignments  and  notes,  tore  them  up 
and  threw  them  away.  The  notes  he  signed  were  made  out 
and  signed  in  the  month  of  May,  1905,  whereas  one  of  the 
notes  sued  on  is  dated  ITth  July,  1905,  at  a  date  when, 
I  am  convinced,  the  defendant  was  not  in  Toronto.  The 
indorsements  of  the  defendant  on  both  notes  I  am  satisfied 
are  the  handwriting  of  the  defendant,  but  how  the  maker 
of  the  notes  got  possession  of  them  remains  unexplained. 
The  defendant  was,  no  doubt,  convinced  that  he  destroyed 
the  notes  he  gave  W.  G.  Stirton  as  well  as  the  assignments 
of  the  contracts  referred  to. 

W.  G.  Stirton,  according  to  the  evidence  of  the  plaintiff 
Dyer,  sent  the  notes  to  the  plaintiffs,  and  the  latter  assert 
that  they  were  sent  to  apply  on  the  former's  indebtedness 
to  them. 

They  say  that  they  had  no  knowledge  of  the  purpose 
for  which  the  notes  were  given  by  the  defendant  to  W.  6. 
Stirton,  and  that  they  are  bona  fide  holders  in  due  course. 
I  am  of  the  opinion  that  the  plaintiffs  are  not  holders 
in  due  course.  The  notes  in  the  first  instance  were  given 
for  a  limited  purpose,  and  that  was  to  raise  money  for  the 
benefit  of  the  defendant's  business,  and  I  am  satisfied  the 
plaintiffs   had  knowledge   of   that  fact.     The   assignments 
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(exhibits  19  and  20)  were  forwarded  them,  and  those  are 
the  assignments  executed  by  the  defendant  at  the  time  he 
indorsed  the  notes.  The  original  contracts,  of  which  these 
are  assignments,  were  returned,  but  the  assignments  of 
them  were  retained  by  the  plaintiffs,  and  are  put  in  evidence 
by  them  in  proof  of  the  defendant's  signature.  That  W.  G. 
Stirton  has  practised  an  attempt  at  a  daring  imposition 
upon  the  defendant  there  is  not  a  doubt,  and  it  is  equally 
clear  to  me  that  the  plaintiffs  are  endeavouring  to  gain  the 
benefit  of  that  imposition  with  a  knowledge  of  the  circum- 
stanees  surrounding  it. 

I  dismiss  the  action  withxosts. 


XAVITOBA. 

Macdonald,  J.  April  27th,  1908. 

TKLAL. 

ROY  V.  HENDERSON. 

if^Ugence  —  Injury  to  and  Death  of  Person  Taking  Sand 
from  Sand  Pit— Falling  in  of  Roof  of  Pit— Liability  of 
Owner  of  Pit— Knowledge  of  Danger — Warnings— FauU 
of  Deceased. 

On  17th  February,  1906,  Jean  Baptiste  Roy  received 
injuries  in  a  sand  pit,  stated  to  be  owned  by  the  defendants 
D.  C.  Henderson  and  Janet  Henderson,  from  the  effects  of 
which  he  died  the  same  day,  and  the  plaintiff  sued  as  th^ 
administrator  of  the  estate  and  effects  of  the  deceased,  on 
fcehalf  of  and  for  the  benefit  of  himself  and  the  father  -i^ 
the  deceased,  to  recover  damages  for  his  death. 
J.  R.  Haney  and  A.  C.  Campbell,  for  plaintiff, 
A.  E.  Hoskin  and  E.  Beveridge,  for  defendants, 

Macdonald,  J.: — ^The  deceased  died  a  bachelor  u'/  -^ 
the  age  of  20  years  and  10  months. 

The  defendants  D.  C.  Henderson  and  Janet  If*-.**-.-- 
I  find,  were  the  owners  of  the  sand  pit,  and  »»■**   o       , 
Band  out  of  it  to  the  deceased  and  a  number  '/  v.-.'-  •    . 
tomers  at  the  time  of  the  accident.    The  j/*   v^*   ^ 
time   under   the    management   of   the   def^.o'.-c"     •* 
Davies,  and  one  Lamont,  both  of  whom  w*^*-  •—  -    -     ** 
the  other  defendants. 


188 


THE  WESTERN  LAW  REPORTER. 


The  deceased  drove  into  the  sand  pit  on  the  morning 
of  17th  February,  1906,  at  about  10  o'clock  in  the  morning, 
for  a  load  of  sand.  A  number  of  loads  had  been  taken  out 
the  same  morning  before  the  arrival  of  the  deceased,  and 
80  much  sand  had  been  excavated  and  taken  away  that  the 
roof  of  the  pit  projected  and  was  overhanging  some  5  to  7 
feet.  While  the  deceased  was  loading  his  sleigh  box  with 
sand,  this  roof  fell  upon  him,  causing  the  injury  from  which 
he  died,  and  the  plaintiff  sues  to  recover  damages  for  his 
death. 

The  custom  of  those  looking  after  the  pit  was  to  break 
down  the  roof  every  evening  after  it  was  closed  for  busi- 
ness, and  clean  out  the  earth  so  fallen,  and  have  it  ready  for 
business  and  safe  for  the  operations  of  the  following  morn- 
ing.    This  was  done  on  the  evening  of  16th  February,  1906, 
after  the  other  work  of  the  pit  had  been  concluded.     This, 
it  would  appear,  was  the  only  time  of  the  day  when  this  was 
done,  and  whether  there  was  more  sand  taken  and  a  greater 
excavation  made  on  the  morning  of  the  accident,  does  not 
appear,  but  it  was  generally  conceded   amongst  the   cus- 
tomers of  the  pit  for  some  little  time  before  the  accident 
that  the  roof  was  in  a  dangerous  condition,  and  I  must 
find  as  a  matter  of  fact  that  the  unfortunate  young  man 
who  lost  his  life  knew  of  the  danger  and  the  risk  he  was 
taking.     A  warning  was  given  by  Lamont  10  or  15  minutes 
before  the  roof  fell,  and  men  who  were  working  on  either 
side  of  the  deceased  heard  the  warning  and  got  away.     The 
danger  was  so  obvious  that  the  men  were  advised  not   to 
back  their  sleighs  under  the  overhanging  earth.     Some   of 
them  would  not  run  the  risk  and  went  away  without  taking 
any  sand,  and  some  left  after  the  warning  with  part  loads' 
of  sand,  considering  the  situation   too  dangerous  to  take 
chances  on  getting  full  loads.    Under  these  facts,  are  the 
defendants  liable  for  damages  for  the  death  of  the  young 
man  killed? 

An  occupier  of  premises  who  invites  persons  to  do 
business  on  such  premises  is  under  an  obligation  to  keep 
them  in  as  safe  a  condition  as  the  character  of  the  business 
carried  on  there  will  permit. 

The  excavating  from  the  sand  pit  in  question  resulted 
of  necessity  in  working  under  the  surface,  leaving  a  portion 
of  the  surface  undisturbed,  thus  forming  a  roof  over  the 
pit,  extending  as  the  excavating  proceodod.  The  customers 
of  the  sand  pit  were  the  persons  who  created  the  danger. 
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as  every  load  taken  by  them  from  the  side  of  the  pit 
added  to  the  extension  of  the  roof,  and  they  must  have 
known  that  there  was  a  limit  beyond  which  the  projecting 
roof  would  not  stand  unsupported. 

With  a  knowledge  of  all  the  dangers  connected  with  the 
taking  of  sand  from  the  pit  in  its  then  condition,  and  in  the 
face  of  the  warnings  that  were  given  to  all  those  in  it  be- 
fore the  accident,  I  am  forced  to  the  conclusion  that  the 
unfortunate  man  whose  young  life  was  sacrificed  was  him- 
self to  blame  for  not  being  governed  as  were  the  others 
who  made  their  escape  before  the  fatal  accident. 

The  action  must  be  dismissed  with  costs. 


MANITOBA. 

Cameron,  J.  May  1st,  1908. 

TRIAL. 

FOULDS  V.  BOWLER. 

"^*2  —  Action  for  Revocation  of  Probate  of  Will  and  to 
^^ahlish  Later  Will — Authenficity  of  Document  Discovered 
^^ine  Years  after  Testator's  Death  —  Evidence  —  Hand- 
^iing-^Experts. 

^^ction  to  set  aside  probate  of  a  will  and  to  establish 
*  iiolograph  will  alleged  to  have  been  executed  at  a  later 

date. 

A  Haggart,  K.C.,  for  plaintiff. 

6-  D.  Minty,  for  the  defendants  the  Bowlers. 

T.  L.  Metcalfe,  for  defendant  W.  Foulds. 

E.  Loftus  and  J.  W.  E.  Armstrong,  for  defendant 
Mulock. 

H.  W.  Whitla,  E.  J.  Tarr,  and  R.  W.  Craig,  for  other 
<3efendants. 

C.\MERON,  J. : — George  Foulds  died  4th  December,  1898, 
leaving  a  will  dated  28th  November,  1898,  whereby,  after 
Hneathing  a  legacy  of  $2,000  to  his  nephew  William  Foulds 
and  a  legacy  of  $1,000  to  his  daughter  Josephine  Foulds,  he 
devised  the  residue  of  his  estate  to  the  defendant  Emily- 
Bowler  "  for  the  use  of  herself  and  her  two  children  William 
and  George,"  who  are  also  defendants  in  this  action.  The 
testator  had  maintained  illicit  relations  with  the  defendant 
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Emily  Bowler  from  the  year  1884.  She  left  Winnipeg  after 
the  testators  wife  returned  in  1885  from  a  visit  to  England 
lasting  some  years,  and  thereafter  lived  in  Minneapolis  and 
was  living  there  with  her  two  children  at  the  time  of  hiB 
death.  George  Foulds  abandoned  his  wife  and  children  in 
1887,  and  thereafter  until  his  death  lived  in  rooms  in  a 
building  owned  by  himself  in  the  city  of  Winnipeg,  and  also 
at  times  resided  in  Minneapolis  with  Emily  Bowler,  for 
whom  he  kept  up  an  establishment  there.  He  left  a  widow, 
Isabella  Foulds,  two  sons,  James  Whitely  and  William 
Robert,  and  one  daughter,  Josephine,  all  of  them  defendants 
in  this  action  except  James  Whitely  Foulds,  who  is  plain- 
tiff. Probate  of  the  above  will  was  issued  on  27th  Decem- 
ber, 1898.  An  action  to  set  aside  this  will  on  the  grounds 
that  execution  thereof  had  been  procured  by  fraud  and 
undue  influence  was  forthwith  commenced  in  this  Court  on 
28th  December,  1898,  by  Isabella,  James  Whitely,  and 
William  Robert  Foulds  against  Emily  Bowler;  Josephine 
Foulds,  then  an  infant  under  the  age  of  21  years,  being  a 
party  defendant.  This  litigation  was  brought  to  a  close  by 
an  agreement  entered  into  at  St.  Paul,  in  the  State  of 
Minnesota,  on  6th  October,  1899,  and  by  a  consent  judg- 
ment pursuant  thereto  entered  10th  October  of  the  same 
year,  in  which  it  was  declared  that  the  above  will  was  valid 
and  binding,  and  by  which,  subject  to  the  payment  of 
debts  and  legacies,  substantially  one-third  of  the  residue 
of  the  estate  was  given  to  Isabella  Foulds  and  two-thirds 
to  Emily  Bowler. 

After  this  settlement  Isabella  Foulds  resided  in  Win- 
nipeg until  apparently  about  two  years  ago,  when  she  went 
to  Vancouver,  accompanied  by  her  son  James  Whitely  and 
her  daughter  Josephine,  both  of  whom  lived  with  her  there. 
The  other  son  married  before  his  father's  death,  and,  hav- 
ing left  Winnipeg,  has  been  li\nng  in  Fernie,  Vancouver, 
and  Seattle. 

The  plaintiff,  James  Whitely  Foulds,  testifies  that  in  the 
morning  of  21st  October,  1907,  in  the  house  in  Vancouver 
occupied  by  his  mother,  his  sister,  and  himself,  he  found 
the  document  of  2nd  December,  1898,  propounded  in  this 
action  as  the  last  will  and  testament  of  George  Foulds.  He 
took  the  document  up  and  shewed  it  to  his  mother  in  her 
bedroom  and  shewed  it  to  his  sister  later  the  same  day. 
He  says  he  found  it  in  a  japanned  iron  box,  formerly  be- 
longing to  and  used  by  his  father  as  a  receptacle  for  papers, 
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which  was  removed  from  his  father's  rooms  to  his  mother's 
house  the  day  following  his  death,  and  ultimately  taken 
with  other  effects  to  Vancouver.  He  says  he  was  looking 
into  the  box  to  destroy  old  papers  in  it,  when  he  discovered 
the  docnment  in  question,  and  gives  no  other  explanation 
of  the  failure  to  sooner  discover  it  than  that  such  failure 
was  due  to  carelessness  on  his  part,  though  it  appears  in 
the  eridence  that  the  testator's  papers  had  been  ransacked 
and  eiamined  in  connection  with  the  litigation  previously 
mentioned,  and  that  many  of  them  had  been  burnt. 

This  document  is  in  the  words  and  figures  that  follow: 
"Winnipeg,  Deer.  2,  1898.  I,  George  Foulds,  will  and 
b«qneath  all  of  my  property  to  my  three  children,  William 
Robert,  James  Whitely,  and  Josephine  Foulds,  appointing 
my  eldest  son  William  Robert  Foulds  sole  executor  of  this 
my  last  will  which  revokes  all  other  wills  made  by  me.  I 
direct  my  executor  to  pay  Mr.  and  Mrs.  Beverley,  of  Fount- 
un  street,  Winnipeg,  one  thousand  dollars  for  past  kind- 
ness to  me.     George  Foulds."* 

This  action  is  brought  by  James  Whitely  Foulds  asking 
that  the  will  of  28th  November,  18D8,  be  declared  void, 
that  the  probate  thereof  be  revoked,  and  that  it  be  declared 
that  the  document  of  2nd  December,  1898,  is  the  last  will 
wd  testament  of  George  Foulds. 

It  appears  clear  upon  the  evidence  contained  in  the  volu- 
minons  correspondence  filed,  and  upon  the  evidence  of  Mr. 
Mulock  (who  prepared  it  after  several  consultations  and 
making  four  drafts),  that  George  Foulds  was,  in  the  instru- 
ment of  28th  November,  1898,  deliberately  carrying  out 
testamentary  intentions  previously  entertained  by  him.  It 
18  also  clear  that  there  can  be  no  question  as  to  his  testa- 
mentary capacity;  that  that  instrument  was  duly  proved, 
wd  probate  thereof  issued  on  27th  December,-  1898;  and 
that  the  action  to  set  it  aside,  commenced  28th  T)ec*^mber, 

1898,  was  terminated  by  the  aprreement   of  6th   Ortob^r, 

1899,  and  by  the  judgment  of  this  Court  entered  10th  Octo- 
^T.  1^99,  to  which  Isabella,  James  Whitely,  and  Will-nm 
Robert  Foulds  by  counsel,  and  Josephine  Fould«  by  h'^r  jniar- 
dian,were  consenting  parties.  This  present  action  is  bronjrht 
to  establish  the  document  of  2nd  Pecember,  1898  (found  2l8t 
October,  1907,  nearly  9  years  later)  as  the  testator's  last  will 

'By  R.8.M.  1902  ch.  174.  b60.  10,  "A  holograph  wiU.  wholly  written 
*M  tigned  by  the  testator  himself,  shall  be  sabject  to  no  p&rticnlar 
lorm,  nor  shall  it  require  an  attesting  witness  or  witnesses." 
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and  testament,  and  I  am  now  asked  to  set  aside  the  will 
of  28th  November,  the  probate  granted  by  the  Surrogate 
Court,  and  the  judgment  of  10th  October,  1899.  It  is  only 
necessary  to  state  these  circumstances  to  draw  therefrom 
the  imperative  conclusion  that  the  plaintiff,  in  order  to  suc- 
ceed, must  present  in  support  of  the  allegations  contained 
in  his  pleadings,  evidence  clear,  unequivocal,  and  unim- 
peachable in  all  its  essential  parts. 

I  must,  therefore,  put  to  myself  this  question:  Does  the 
evidence  marshalled  in  support  of  the  plaintiff's  case  appeal 
to  my  mind  with  such  compelling  force  that  I  would,  clearly 
and  beyond  question,  be  justified  upon  that  evidence  in 
setting  aside  the  deliberate  and  proved  instrument  of  28th 
November,  1898? 

It  was  strongly  urged  at  the  trial  that,  after  the  execu- 
tion of  the  instrument  of  28th  November,  the  testator  sud- 
denly and  completely  changed  his  mind,  and  that  such 
change  is  evidenced  and  declared  by  his  statement  in  the 
concluding  portion  of  his  letter  to  Emily  Bowler  of  29th 
November : — 

"You  have  much  to  say  about  the  property  I  am  giv- 
ing you — and  ask  me  if  I  could  not  get  loan  at  S.  V.  & 
Co.  If  you  do  not  choose  to  do  as  I  want  you  and  ask  no 
questions  you  can  do  as  you  like.  I  told  you  I  had  no 
money  at  present.  Your  selfish  conduct  is  very  different 
to  mine  regarding  my  will.'' 

Is  it  possible  that  his  mind,  irritated  at  a  display  of 
greed  on  the  part  of  Emily  Bowler,  or  moving  from  some 
other  cause,  turned  in  his  dying  hours  to  the  children  of 
the  wife  he  had  wronged?  Evidence  is  not  wanting  that 
he  regarded  his  children,  particularly  his  daughter,  with 
affection,  and  it  would  be  strange,  indeed,  if  that  were  not 
60.  Did  he  decide  to  make  to  his  lawful  children,  and, 
possibly,  through  them,  to  his  wife,  the  only  restitution  in 
his  power  for  the  wrongs  he  had  inflicted  upon  them?  It 
might  be  well  for  the  memory  of  the  testator,  the  sordid 
and  repellant  details  of  whose  life  have  been  laid  bare,  if 
it  could  be  found  that  such  a  change  of  intention,  justly  re- 
cognizing his  legitimate  offspring,  was  made  manifest.  But 
I  find  no  trace  of  it.  Relentless  hostility  to  his  wife  is  per- 
sistently displayed  to  the  very  end,  and  he  shews  himself, 
in  his  later  correspondence,  suspicious  of  his  sons.  The  ex- 
pression in  the  letter  of  29th  November  refers  merely  to 
the   Minneapolis   property   which  he   had  given   to   Emily 
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Bowler,  and  on  which  it  was  proposed  to  raise  a  loan.  There 
is  no  question  about  that.  The  statements  of  the  testator 
made  to  Mr.  Mulock  (who  reminded  him  of  the  claims  of 
liis  lawful  children  upon  him)  at  the  time  of  the  prepara- 
tion and  execution  of  the  instrument  were  clear  and  em- 
phatic. He  yielded  so  far  as  to  give,  grudgingly,  a  legacy 
to  his  daughter.  But  nowhere  in  the  evidence  do  I  find 
the  slightest  ground  for  holding  that  after  28th  November 
there  was  any  indication  of  a  change  of  testamentary  in- 
tention on  the  testator's  part.  In  fact  in  this  very  letter 
of  29th  November  there  is  the  significant  and  decisive 
statement — ''  My  will  was  signed  Ifist  night.     I  am  glad." 

Finding  absolutely  no  evidence  of  a  change  of  intention 
outside  the  words  contained  in  the  instrument  of  2nd 
December  (which  only  came  to  light  last  October),  I  now 
tnm  to  a  consideration  of  that  document  itself.  The  evid- 
ence relating  to  its  discovery  has  already  been  referred  to. 
Much  then  depends  upon  the  evidence  of  the  witnesses 
James  Whitely  and  William  Robert  Foulds.  The  value 
ot  their  testimony  is  at  once  impaired  by  their  direct  and 
positive  interest  in  the  result  of  this  litigation.  In  con- 
sidering their  evidence  I  have  proceeded  without  keeping 
in  view  the  evidence  of  the  Chief  Justice  of  Appeal,  of  Mr. 
Justice  Mathers,  and  Mr.  E.  L.  Howell,  except  in  so  far  as 
that  evidence  dealt  with  the  question  of  retainer  raised  by 
the  pleadings,  and  with  matters  of  fact  put  in  issue  thereby. 

Dealing  in  the  first  place  with  the  evidence  of  the  plain- 
tiff, I  must  state  that  his  conduct,  langua^ie,  and  demeanour 
in  the  box  were  not  such  as  to  leave  a  favourable  impres- 
sion, or  invite  confidence.  It  appears  that  he  denied  that  he 
was  a  party  to  the  former  suit  to  set  aside  the  will  of  28th 
November,  and  that  he  denied  that  he  had  signed  any  papers 
connected  therewith,  until  he  was  confronted  with  his  alTida- 
nt  on  production  made  in  that  suit.  He  denied  that  he 
paw  or  copied  Emily  Bowler^s  letters  to  his  father  before 
the  latter*s  death,  yet  copies  of  these  were  undeniably  in 
his  solicitors'  hands  before  that  event.  He  denied  that  he 
was  in  Howell,  Mathers,  &  Howell's  office  between  the 
Monday  after  his  father^s  death  and  the  compromise  of 
the  action  to  set  aside  the  will,  thoucrh  he  must  have  gone 
there  to  sign  his  affidavit  on  production.  These  and  other 
similar  discrepancies,  together  with  his  unsatisfactory  de- 
meanour in  the  witness  box,  go  far  to  undermine  my  con- 
tdence  in  this  plaintiff's  character  and  evidence. 


194 


THE  WESTERN  LAW  REPORTER. 


Several  statements  made  by  the  plaintiff,  though  un- 
contradicted, did  not  strike  me  convincingly.  He  deliber- 
ately stated  in  the  box  that  he  stayed  in  his  father's  room 
in  his  last  days  at  his  father's  request,  and  that  his  father 
told  him  he  would  have  no  reason  to  regret  it.  Basing 
my  judgment  on  the  correspondence  and  the  other  evidence 
in  this  case  (excluding  consideration  of  the  evidence  given 
by  the  Chief  Justice  of  Appeal),  I  refuse  to  accept  this 
statement  as  founded  on  fact. 

The  following  question  was  asked  of  and  answer  given 
by  the  plaintiff: — 

"Q.  How  did  he  appear  on  Saturday  night? 

"A.  He  seemed  to  be  failing  all  right.  It  was  in  the 
middle  of  the  night  I  was  disturbed;  about  2  or  3  o'clock 
in  the  morning  on  Sunday  I  heard  him  calling  upon  God, 
and  it  disturbed  me,  and  woke  me  up,  and  he  called  on  God 
and  said,  '  God  have  mercy  on  my  poor  soul,'  and  he  said, 
•  Willie,  Whitely,  and  Josie,  my  little  queen.'  " 

To  my  ear,  this  theatrical  statement,  brought  out  in 
this  case  for  the  first  time  at  the  trial,  rang  false;  as  also 
did  his  further  volunteered  remark  that  these  words  re- 
mained indelibly  stamped  upon  his  mind.  I  cannot  resist 
the  conclusion  that  these  words  were  thought  out  and  re- 
hearsed for  the  occasion.  In  my  mind,  the  resulting  effect 
was  seriously  to  impair  the  credibility  of  the  witness  on 
every  vital  matter  in  which  he  was  not  susceptible  of  direct 
contradiction.  I  refuse,  therefore,  to  accept  his  account  of 
the  finding  of  the  document  of  2nd  December. 

I  need  not  deal  at  length  with  the  evidence  of  William 
Robert  Foulds.  He  admits  a  defective  memory,  having 
had  no  recollection,  until  he  came  here  for  this  trial,  of 
his  connection  wtih  the  former  suit.  He  did  not  recall 
taking  or  copying  letters  from  Emily  Bowler  to  his  father, 
but  when  handed  the  actual  copies  made  by  him  he  admitted 
the  fact.  He  swore  that,  to  the  best  of  his  belief,  he  never 
signed  the  paper  authorizing  the  settlement,  and  then  ini- 
mediately  admitted  that  it  was  likely  that  he  did.  The 
question  of  direct  interest  in  the  litigation  being  involved 
in  his  case  also,  I  cannot  bring  myself  to  place  reliance  upon 
his  evidence,  and  I  hold  that  it  does  not  in  any  way  corro- 
borate or  strengthen  the  plaintiff's  statements,  but  on  the 
contrary  adds  an  element  of  weakness  thereto. 

At  the  trial  I  gave  my  closest  attention  to  the  evidence 
of  the  witnesses  who  testified  on  the  subject  of  handwrit- 
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ing,  whether  speaking  from  actual  knowledge  of  the  testa- 
tors writing  or  as  experts.  As  to  the  latter,  the  impres- 
sion left  upon  my  mind. is,  that,  even  when  it  is  obvious 
that  the  witness  is  speaking  in  good  faith  (and  in  this  case 
it  unquestionably  seemed  to  me  that  all  of  them  were  testi- 
fying with  the  utmost  good  faith  and  to  the  best  of  their 
judgment),  and  is  speaking  with  an  anxiety  to  j)reserve  an 
impartial  attitude,  there  inevitably  arises  an  iinconscious 
tendency  to  uphold  argumentatively  a  conclusion  once 
adopted.  The  science  itself,  if  it  can  be  so  called,  of  pass- 
ing upon  the  authenticity  of  a  disputed  writing  by  means 
of  comparison,  has  inherent  weaknesses.  The  experts  them- 
selves tell  us  that  no  man  ever  twice  writes  his  own  signa- 
ture precisely  alike,  and  it  is  unquestionably  possible  that 
experts  themselves  may  be  deceived  by  clever  forgers  and 
by  other  experts.  The  value  of  the  evidence  of  each  expert 
therefore  becomes  more  or  less  impaired  under  cross-exam- 
ination, and  when  they  confront  each  other  in  equal  or 
nearly  equal  numbers  they  tend,  in  the  mind  of  the  average 
roan,  to  neutralize  each  other. 

But  I  have  carried  away  from  the  trial  some  impres- 
sions arising  from  the  evidence  regarding  the  handwriting 
*hich  strike  me  as  important.  The  general  appearance  (or 
pictorial  effect,  as  it  is  called  by  Dr.  Ewell)  of  this  docu- 
ment of  2nd  December  does  not  impress  my  vision  as  the 
authentic  handwriting  of  the  testator,  and  this  is,  practic- 
*"y,  the  sole  test  applied  by  the  army  of  experts  employed 
•n  banking  institutions.  Mr.  Hunter,  as  a  practical  banker 
of  long  experience,  is  clear  on  this  point.  The  differences 
itat  strike  the  eye  may  not  be  easily  definable  in  words. 
^'1  the  experts  called,  to  a  greater  or  less  extent,  share 
^^  this  opinion.  In  addition  to  this,  I  consider  the  test 
^^  superimposition  of  the  signature  in  the  document  of 
2nd  December  upon  the  same  words  in  the  body  of  the 
Goeument  as  of  importance.  The  coincidence  of  the  words 
^i  letters  is  not,  it  is  true,  mathematically  exact.  That 
^ould  be  impossible  or  at  least  higlily  improbable.  And  it 
^^  true  that  the  reason  for  employing  this  method  is  not 
altogether  clear.  Yet  the  coincidence  remains — a  coincid- 
ence between  signatures  which  themselves  do  not  closely 
^P^mble  the  authentic  signatures.  It  is  clearly  a  cir- 
cumstance of  suspicion. 

This  test  of  superimposition  was  emphasized  by  Dr. 
^''^•I.  who  also  demonstrated  by  an  acid  test  the  undisputed 
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fact  that  the  ink  in  the  writing  of  the  document  in  ques- 
tion and  that  of  the  letter  signed  "  Harold ''  dated  29th 
November  were  composed  of  different  chemical  constituents. 
No  explanation  was  offered  to  account  for  this  fact,  and  it 
remains  a  disturbing  element  of  suspicion. 

The  writing  of  the  document  of  2nd  December  is,  in 
my  opinion,  different  from  that  of  the  letters  signed  "  Har- 
old" dated  25th,  27th,  and  29th  November.  A  casual  ex- 
amination of  the  letter  would  indicate  a  weakness  on  the 
part  of  the  writer,  judging  from  earlier  standards  fur- 
nished, but  the  document  of  2nd  December  is  written  firmly, 
steadily,  and  heavily.  I  cannot  accept  as  an  adequate  ex- 
planation of  this  difference  that  the  nature  of  the  docu- 
ment would  require  more  careful  writing.  In  this  respect 
it  can,  in  fairness,  be  contrasted  with  the  formal  writing 
known  as  "The  Monument  Builder,''  filed  as  an  exhibit, 
and  from  which  it  widely  differs.  In  fact,  the  writing  in 
the  document  in  question  differs  from  that  found  in  any 
of  his  letters  written  in  1898,  so  far  as  I  have  been  able 
to  examine  them. 

I  do  not  now  undertake  to  go  fully  into  various  other 
discrepancies  pointed  out  with  reference  to  the  punctua- 
tion; the  methods  of  holding  the  pen;  the  figures;  the 
slope  of  the  letters;  the  shapes  of  the  letters  and  of 
combinations  of  letters;  the  margins  upon  the  left  side 
of  the  document  in  question  and  of  the  letters;  the  apparent 
carelessness  in  the  authentic  signatures  and  writings  as 
compared  with  the  precision  and  laboriousness  shewn  in  the 
writing  of  the  document  in  question,  and  the  numerous 
other  points  of  similarity  and  dissimilarity  brought  out 
and  dwelt  upon  at  length  by  the  expert  and  other  witnesses 
and  by  counsel. 

After  giving  the  closest  attention  in  my  power  to  the 
voluminous  and  minutely  detailed  evidence,  after  having 
examined  to  the  best  of  my  ability  the  signatures,  letters, 
and  papers  put  in  evidence,  and  bearing,  in  mind  the  singu- 
lar circumstances  alleged  to  account  for  the  existence,  pre- 
servation, and  belated  discovery  of  the  document  in  ques- 
tion, together  with  the  other  circumstances  making  up  the 
history  of  the  case,  I  am  prepared  to  hold  and  I  do  hold 
that  the  document  of  2nd  December,  propounded  in  this 
action,  is  not  of  the  handwriting,  and  the  signature  thereto 
is  not  the  signature,  of  George  Foulds. 
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Let  me  add  that  I  do  not  wish  to  reflect  in  any  way  upon 
tlie  evidence  of  the  defendants  Isabella  and  Josephine 
Moulds.  I  could  not  find  it  in  my  mind  to  do  otherwise 
than  believe  that  their  evidence  was  given  without  reserva- 
tion and  with  a  desire  to  tell  the  truth  to  the  best  of  their 
recollection. 

An  attempt  was  made  to  connect  the  plaintiff  directly 
vith  the  construction  of  the  spurious  instrument.  In  my 
judgment  that  attempt  completely  failed.  As  I  deal  only 
^ith  the  evidence  presented,  1  venture  into  no  speculation 
^  to  the  origin  of  the  document. 

The  action  must  be  dismissed  with  costs  to  the  defend- 
ants the  Bowlers,  William  Foulds,  and  W.  K.  Mulock. 


JOlHITOBA. 

^^^^DONALD,  J.  May  4th,  1908. 

TRIAL. 

BEXXETTO  V.  CANADIAN  PACIFIC  R.  W.  CO. 

^ai/ra^/^g„^  Required  for— Offer  of  Price— Acceptance^— 
^iwe— Jo  Ne^ressity  for  Arbitration — Res  Judicata — Per- 
sona Designaia. 

Action  to  recover  $6,700  for  lands   taken  by  the   de- 

.  fendants  for  their  railway. 

J-  E.  O'Connor  and  H.  P.  Blackwood,  for  plaintiff. 
^'  H.  Curie,  for  defendants. 

>^ACDONALD,  J. :— On  11th  August,  1904,  the  Board  of 
"ailway  Commissioners  for  Canada,  under  and  by  virtue 
^^  the  Railway  Act  of  1903,  ordered  that  the  defendants 
^  authorized  to  construct  a  track  or  tracks  and  to  take 
*oa  appropriate  for  that  purpose  certain  properties,  of 
''nich  the  property  in  question  in  this  action  is  a  part. 

^n  22nd  October,  1904,  the  defendants,  in  pursuance  of 
the  Bailway  Act,  deposited  in  the  land  titles  office,  district 
^'  Winnipeg,  the  plan,  profile,  and  books  of  reference,  to- 
?^ther  with  the  orders  of  the  Board  of  Railway  Commis- 
rioners. 
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On  or  about  10th  November,  1904,  the  defendants,  in 
pursuance  of  sees.  152  and  154  of  the  Railway  Act,  served 
a  notice  upon  plaintill,  describing  the  land  to  be  taken, 
and  declaring  their  willingness  to  pay  to  the  plaintiff  $6,700 
as  compensation  for  the  land  and  the  taking  thereof.  This 
notice  also  advised  the  plaintiff  that,  if  this  offer  should  not 
be  accepted,  the  defendants  appointed  as  arbitrator  liobert 
Thomas  Kiley,  of  the  city  of  Winnipeg.  The  plaintiff,  on  or 
about  30th  June,  1905,  accepted  the  offer  made  by  the 
defendants.  No  proceeding  had  in  the  meantime  been 
taken  by  the  defendants,  but,  after  acceptance  by  the  plain- 
tiff, the  defendants  made  application  to  Richards,  J.,  exer- 
cising jurisdiction  under  and  by  virtue  of  sec.  159  of  the 
Railway  Act,  for  an  order  to  appoint  an  arbitrator  or  arbi- 
trators for  the  purpose  of  determining  the  compensation 
to  be  paid  to  the  plaintiff.  Richards,  J.,  decided  that  the 
acceptance  on  30th  June,  1905,  of  the  offer  made  by  the 
defendants  was  a  compliance  with  sec.  159  of  the  Act,  and 
thereby  dispensed  with  the  necessity  of  the  appointment 
of  an  arbitrator  or  arbitrators  as  required  by  that  section. 

The  plaintiff  brings  this  action  to  recover  payment  of 
the  $6,700  so  offered  by  the  defendants  and  accepted  by 
him,  and  the  defendants  resist  payment,  on  the  ground 
that  within  10  days  after  the  service  of  the  notice  of  10th 
November,  1904,  the  plaintill  did  not,  nor  did  the  Keewatin 
Lumbering  and  Manufacturing  Company  Limited,  who  were 
mortgagees  of  the  land  in  question,  give  notice  that  he  or 
they  accepted  the  sum  offered,  as  provided  by  the  Act,  and 
thereupon  the  defendants  concluded  that  the  plaintiff  did 
not  intend  to  accept  the  offer,  but  had  refused  the  same,- 
and  that  the  defendants  made  application  under  sec.  170 
and  other  sections  of  the  Act  for  a  warrant  placing  the 
defendants  in  immediate  possession  of  the  lands,  and  that 
arbitration  proceedings  had  thereby  been  commenced,  and 
that,  if  the  plaintiff  has  any  right  or  title  to  compensation 
by  reason  of  the  taking  and  expropriation  of  the  lands 
by  the  defendants,  the  same  can  be  determined  only  by 
arbitration,  as  provided  by  the  Act,  and  not  otherwise,  and 
that  this  Court  has  no  jurisdiction  to  determine  or  award 
the  same. 

It  is  urged  on  behalf  of  the  plaintiff  that  the  decision 
of  Richards,  J.,  in  refusing  to  appoint  an  arbitrator  because 
of  the  acceptance  by  the  plaintiff  of  the  offer  of  the  defend- 
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ants  of  $6,700  compenfcation  referred  to,  places  the  matter 
res  judicata. 

The  learned  Judge  was  not  acting  in  his  capacity  as  a 
Judge  of  this  Court,  but  under  the  authority  of  the  Railway 
Act  as  a  persona  designata.  He  was  not  empowered  or 
called  upon  to  decide  any  question  of  law  or  fact;  his  rea- 
sons, in  my  opinion,  for  declining  to  name  an  arbitrator 
cannot  be  accepted  as  conclusive,  particularly  in  view  of 
the  fact  that  there  is  no  appeal  from  his  decision. 

It  is  contended  on  belialf  of  the  defendants  that,  under 
see.  159  of  the  Railway  Act,  the  plaintiff  must  accept  the 
compengation  offered  within  10  days  from  the  service  of 
the  notice,  and,  if  he  does  not,  the  only  remedy  he  then 
has  is  by  arbitration,  as  provided  for  by  the  Act.  I  do  not 
80  interpret  that  section.  The  company  may,  after  the 
expiration  of  the  10  days,  proceed  by  way  of  arbitration, 
but  until  they  do  so,  the  owner  is  entitled  to  accept  the 
offer  made,  and  the  plaintiff  herein  did  accept  the  defend- 
ants' offer,  the  price  was  fixed,  and  the  contract  between 
them  is  complete,  and  the  relation  of  vendor  and  purchaser 
18  as  fully  constituted  as  in  the  case  of  a  regular  formal 
agreement. 

There  will  be  a  verdict  for  the  plaintiff  for  $6,700,  to- 
gether with  interest  from  30th  June,  1905,  and  the  costs 
of  this  action. 


KAHITOBA. 

May  6th,   1908. 

COURT  OF  APPEAL. 

TEAGUE  v.  SCOULAR. 

County  Courts — Action  on  Promissory  Notes — Failure  of 
Plaintiffs  to  Prove  Presentment — Non-presentment  not 
Alleged  in  Dispute  Note — Defence  not  Open  to  Defend- 
ant, 

County  Court  appeal. 

Plaintiffs  sued  defendant  on  two  promissory  notes  for 
$125  and  $50  respectively.  The  particulars  on  the  writ  of 
summons  shewed  that  the  plaintiffs  as  indorsees  claimed 
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payment  af  the  notes  from  the  defendant  j's  maker.  Copies 
of  the  notes  sued  on  were  attached  to  the  writ  of  sum- 
mons and  referred  to  in  the  particulars  of  claim.  The 
notes  purported  to  have  been  made  by  the  defendant  to  the 
Norris  Implement  Company  Limited,  and  indorsed  by  the 
latter.  The  notes  were  payable  at  the  Union  Bank  of 
Canada,  Winnipeg. 

The  defendant  filed  a  dispute  note,  in  which  he  set  up 
payment,  that  the  plaintiffs  were  not  holders  in  due  course, 
and  other  defences,  but  did  set  up  non-presentment  of  the 
notes  at  the  place  where  they  were  payable. 

At  the  trial  the  plaintiffs  produced  no  evidence  to  prove 
presentment  of  the  notes.  The  defendant's  counsel  at  the 
close  of  the  plaintiffs'  case  moved  for  a  nonsuit,  which  mo- 
tion was  refused  by  Myers,  Co.  C.J.,  who  tried  the  case. 
Evidence  was  then  given  upon  the  part  of  the  defendant  to 
prove  the  defences  raised  by  the  dispute  note.  At  the 
close  of  the  case  judgment  was  entered  for  the  plaintiffs. 
From  that  judgment  the  defendant  appealed. 

C.  W.  St.  John,  for  defendant. 
A.  W.  Morley,  for  plaintiffs. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 


Perdue.  J. A.: — The  only  question  seriously  argued  be- 
fore this  Court  was  that  of  the  plaintiffs^  failure  or  omis- 
sion to  prove  presentment  of  the  notes. 

By  the  Bills  of  Exchange  Act,  R.  S.  C.  1906  ch.  119, 
sec.  183,  it  is  enacted  that  "where  a  promissory  note  is 
in  the  body  of  it  made  payable  at  a  particular  place,  it  must 
be  presented  for  payment  at  that  place."  If,  however,  pre- 
sentment was  admitted  by  the  defence,  no  further  proof  of 
the  fact  of  presentment  would  be  required.  The  question 
therefore  arises,  having  regard  to  the  procedure  provided 
by  the  County  Courts  Act,  has  the  defendant  by  failing  to 
deny  the  presentment  admitted  the  fact  or  precluded  him- 
self from  raising  it  at  the  trial? 

By  sec.  95  of  the  County  Courts  Act,  R.  S.  M.  1902 
ch.  38,  no  formal  statement  of  the  cause  of  action  shall  be 
necessary;  all  that  is  required  is  a  statement  in  writing  of 
the  cause  of  action  such  that  it  may  be  known  or  under- 
stood by  a  person   of   ordinary   intelligence.     This   state- 
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ment  is  to  be  attached  to  the  writ  of  summons.  Copies  of 
such  statement  are  also  to  be  furnished  to  the  clerk,  to  be 
attached  to  the  copies  of  the  writ  intended  for  service.  In 
the  case  of  a  promissory  note,  copies  of  the  note  are  to  be 
fiirnished  for  the  same  purpose  (sec.  98).  li  would  there- 
fore appear  that  in  this  case  the  plaintiffs  complied  with 
the  requirements  of  the  County  Courts  Act  in  so  far  as 
the  statement  of  claim  or  pleading  is  concerned,  and  the 
statement  of  claim  in  this  case  mu^^t,  therefore,  be  held  to 
have  contained  all  the  averments  necessary  to  support  an 
action  on  the  note  in  question.  Upon  this  point  I  would 
refer  to  the  judgment  of  Killam,  J.,  in  Massey  Manufac- 
^ring  Co.  V.  Perrin,  8  Man.  L.  R.  457. 

By  sec.  114  of  the  same  Act,  the  dispute  note  entered 
^J  the  defendant  is  to  be  accompanied  by  an  affidavit  stat- 
ing that  the  defendant  has  a  good  defence  to  the  action 
on  the  merits,  the  grounds  of  the  defence,  and  that  he  is 
not  entering  it  merely  for  the  purpose  of  procuring  time. 
%  sec.  116,  the  defendant  shall,  in  addition,  state  briefly 
the  nature  or  the  grounds  of  his  defence  "  so  that  the 
plaintiff  may  not  be  obliged  to  produce  unnecessary  evi- 
dence at  the  trial,  and  to  avoid  the  expense  of  unnecessary 
^'tnesses  falling  upon  the  defendant/'  If  the  defendant 
fails  or  neglects  to  state  the  grounds  of  his  defence  in  the 
affidavit  accompanying  the  dispute  note,  judgment  may  be 
signed  against  him  by  default  (sec.  117). 

Section  118  is  as  follows:  "  Xo  defence  shall  be  allowed 
^t  the  trial  or  hearing  except  such  as  shall  be  stated  in  the 
dispute  note,  unless  the  Judge  shall  otherwise  order,  to  the 
end  that  justice  may  be  done  between  the  parties.'* 
Xo  amendment  was  allowed  at  the  trial  of  this  action. 
The  above  sections  shew  that  the  procedure  provided  by 
the  Act,  in  so  far  as  what  may  be  designated  the  pleading 
I?  concerned,  aimed  at  simplicity,  the  raising  of  an  issue  or 
Issues  to  be  tried,  and  the  saving  of  unnecessary  expense 
for  witnesses.  The  statement  of  claim  and  the  grounds  of 
defence  are  to  be  stated  briefly  and  simply,  but  sufficiently 
to  inform  the  opposite  party  of  the  nature  of  the  claim  or 
of  the  defence  respectively.  The  affidavit  accompanying 
the  dispute  note  must  contain  every  ground  of  defence  re- 
lied upon  by  the  defendant.  One  object  of  this  is  to  in- 
form the  plaintiff  what  things  the  defendant  denies,  so  that 
the  plaintiff  may  not  go  to  the  expense  of  bringing  wit- 
▼OL.  nn.  w.L .».  wo.  3 — 14 
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nesses  to  prove  something  which  the  defendant  does  not 
dispute.  The  proof  of  such  a  simple  fact  as  the  present- 
ment of  a  note  might  necessitate  the  bringing  of  a  witness 
hundreds  of  miles  to  the  place  of  trial.  This  would  be  a 
serious  consideration  in  the  case  of  a  suit  in  the  County 
Court  on  a  note  for  a  small  amount.  If  the  defendant  in- 
tends to  raise  the  question  at  the  trial,  he  should  with  his 
dispute  note  inform  the  plaintiff  that  he  relies  upon  non- 
presentment  as  a  defence.  If  it  is  not  raised  as  a  ground 
of  defence,  then  the  defendant,  under  the  procedure  pro- 
vided by  the  County  Courts  Act,  may  be  taken  to  have  ad- 
mitted that  presentment  was  duly  made. 

The  appeal  should  be  dismissed  with  costs. 


MAHITOBA. 


COURT  OF  APPEAL. 


May    6th,   1908. 


McINTYRE  V.  GIBSON. 

Attachment  of  Debts — Attaching  Order  before  Judgment — 
Affidavit  —  *' Actual   Amount   of   Debt,    Claim,   or   De- 
mand Due  and  Owing  '* — Action  for  Damages  for  Tort 
— Application  of  Rule  759, 


Appeal  by  plaintiff  from  order  of  Dubuc,  C.J. 

The  statement  of  claim  set  out  that  the  plaintiff  occu- 
pied, as  tenant,  land  enclosed  by  a  fence,  and  that  the  de- 
fendant, without  the  plaintiff's  knowledge  or  consent,  re- 
moved a  part  of  the  fence  and  omitted  to  replace  the  same 
for  several  days,  and  that,  in  consequence,  cattle  entered 
the  land,  through  the  places  where  the  fence  had  been 
removed,  and  damaged  a  large  part  of  the  plaintiff*s  crop 
of  oats  and  barley.    The  plaintiff  claimed  $600  damages. 

The  plaintiff  applied  to  the  Referee,  on  an  affidavit  ia 
the  usual  form,  for  an  order  attaching  moneys  due  to  the 
defendant  by  a  third  party.    The  affidavit,  after  stating  the 
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cause  of  action,  said :  "  In  respect  of  the  said  cause  of  ac- 
tion the  defendant  is  justly  indebted  to  the  plaintiff  in  the 
sun  of  $600^  after  making  all  just  discounts/'  The  Referee 
granted  an  order  attaching  moneys  due  to  the  defendant, 
to  the  extent  of  $600.  The  defendant  appealed  to  the  Chief 
Jufltice  of  Manitoba,  who  set  aside  the  Beferee's  order. 
From  that  decision  the  plaintiff  appealed. 

H.  Mackenzie,  for  plaintiff. 

H.  A.  Burbidge,  for  defendant. 

I 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 

BiCHARDS,  J.A. : — Rule  759  of  the  King's  Bench  Act  re- 
quires the  affidavit  on  which  an  application  for  a  garnishing 
order  before  judgment  is  made,  to  state  the  nature  of  the 
caose  of  action  and  the  actual  amount  of  the  debt,  claim,  or 
demand,  and  that  the  same  is  justly  due  and  owing  to  the 
plaintiff  by  the  defendant  after  making  all  just  discounts. 
The  question  is.  Does  the  plaintiff's  affidavit,  on  which  he 
applied  to  the  Referee,  shew  a  debt,  claim,  or  demand  that 
is  due  and  owing? 

The  words  "claim''  and  "demand,"  taken  by  them- 
selves, are  perhaps  broad  enough  to  include  such  a  cause  of 
action  as  the  plaintiff  shews.  But  they  are  limited  In  the 
Kule  by  the  words  "  due  and  owing,"  and  the  plaintiff  has 
therefore  to  shew  a  claim  or  demand  that  is  due  and  owing. 
In  other  words,  the  plaintiff  must,  I  think,  shew  that  he  is 
a  creditor  of  the  defendant. 

In  Grant  v.  West,  23  A.  R.  533,  it  was  hold  that  a  per- 
son claiming  damages  for  a  breach  of  contract,  is  not  a 
'creditor"  within  the  ordinary  meaning  of  that  word.  If 
that  decision  is  correct,  then,  undoubtedly,  a  person  whose 
claim  is  merely  one  for  damages  arising  out  of  tort  can 
not  be  said  to  be  a  creditor. 

Where  the  damages  claimed  do  not  depend  on  any  com- 
putation of  indebtedness,  but  simply  on  the  view  a  Judge 
or  jury  might  take  of  the  loss  caused  by  the  defendant's 
acts,  all  that  exists  is  a  l>are  right  to  claim,  by  action,  com- 
pensation in  respect  of  the  alleged  wrong. 

What  that  compensation  is  to  be  depends,  if  the  plain- 
tiff proves  his  case,  on  the  opinion  of  the  Judge  or  jury 
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before  whom  the  case  is  tried.  It  might  by  one  tribunal  be 
assessed  at  several  times  as  much  as  it  would  by  another. 
In  such  a  case  it  is  not  possible  to  say  that,  before  judg- 
ment is  recovered,  any  sum  is  due  and  owing,  and  yet  the 
rights  of  a  plaintiff  applying  under  Rule  759  are  limited 
to  cases  where  he  can  truthfully  state  upon  oath  the  actual 
amount  due  or  owing. 

I  think,  therefore,  that  the  right  to  proceed  under  the 
Rule  before  judgment  is  confined  to  cases  where  the  amount 
can  be  definitely  ascertained  at  the  time  the  action  is 
brought. 

If  a  debtor  owes  two  people  each  a  sum  of  $500,  then 
each,  in  applying  for  a  garnishing  order  under  Rule  759, 
would  state  the  claim  at  practically  the  same  amount  as 
claimed  by  the  other.  If  a  defendant  is  sued  for  similar 
assaults  on  two  different  persons,  in  the  same  position  in 
life,  and  who  have  suffered  identical  injuries  from  these 
assaults,  there  is  no  method  by  which  the  amount  of  the 
assaulted  person^s  claim  or  demand  could  be  ascertained, 
for  the  purpose  of  proceeding  under  the  part  of  Rule  759 
now  under  consideration,  other  than  Jby  the  plaintiff^s 
fancy.  One  of  such  two  assaulted  persons  might  state  his 
damage  at  $100,  while  the  other  might  claim  several  thou- 
sands. 

The  object  of  Rule  759  is  to  hold  property  of  a  defend- 
ant until  the  plaintiff  can  get  his  judgment  against  the 
defendant,  in  order  that  such  judgment  may  npt,  when 
got,  be  fruitless.  The  remedy  is  a  harsh  one  from  the  de- 
fendant's point  of  view.  It  ties  up  what  may  chance  to  be 
all  of  his  means,  and  may  work  a  great  hardship  to  him. 
The  right  to  exercise  such  a  remedy  (which  is  in  the  nature 
of  an  execution  before  the  plaintiff's  claim  has  been  proved) 
should  be  strictly  construed,  and  not  held  to  be  wide 
enough  to  admit  the  abuses  of  it  which  might  creep  in 
where  the  amount  of  money  to  be  attached  may  be  de- 
pendent on  the  imagination  of  the  plaintiff. 

I  think  the  view  taken  by  the  learned  Chief  Justice  is 
right,  and  that  the  legislature,  in  enacting  the  part  of 
Rule  759  under  which  the  plaintiff  has  purported  to  act, 
meant  to  confine  the  remedy  given  to  cases  where  there  are 
actual  debts  due  and  owing  to  the  plaintiff. 

I  would  dismiss  the  appeal  with  costs. 

Appeal  dismissed  with  costs. 
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XAiriTOBA. 

May  6th,  1908. 

court  of  appeal. 

VOPNI  V.  BELL. 

^^hand  and  Wife — Goods  Supplied  for  Household  Use — 
LiahilHy  of  Wife — Agency  for  Husband — To  whom  Cre- 
dit Given?— Evidence. 

Appeal  by  defendant  Catherine  Bell  from  the  judgment 
w  the  County  Court  of  Winnipeg  in  favour  of  plaintiffs. 

The  action  was  brought  in  the  County  Court  against 
William  F.  Bell  and  Catherine  Bell.  The  particulars  of 
^'aim  sued  upon  were: — 

"To  goods  sold  and  delivered  hy  the  plaintiffs 
to  the  defendant  at  his  request  and  upon  his 
order $292  60 

To  interest 40 

The  action  was  commenced  by  way  of  garnishing  order 
and  summons,  and  the  Canadian  Northern  Railway  Com- 
pany were  made  garnishees.  The  usual  affidavit  required 
^or  such  garnishment  was  sworn  by  the  plaintiffs'  mana- 
?^^  in  which  he  declared  that  the  Canadian  Northern 
Railway  Company  were  indebted  to  the  defendant  William 
F.  Bell. 

The  writ  of  summons  and  garnishing  order  were  served 
^pon  both  defendants,  and,  neither  having  entered  a  dis- 
pute note,  judgment  was  entered  against  both  by  default, 
l^he  two  defendants  were  husband  and  wife,  and  it  coming 
^«  the  attention  of  the  wife  subsequently  that  judgment 
M  been  recovered  against  her,  she  applied  to  the  County 
Court  Judge,  who  set  aside  the  judgment  and  gave  her 
J^ve  to  defend,  and  the  matter  came  up  for  trial.  Wit- 
nesses were  called  and  a  verdict  was  entered  against  her  in 
laTour  of  the  plaintiffs  for  the  full  amount  as  shewn  by  the 
Particulars  above  mentioned.  Except  a  money  loan,  the 
account  sued  on  was  for  groceries  and  butcher's  meat  sup- 
plied to  the  household. 

W.  P.  Fillmore,  for  appellant. 

B.  M.   Dennistoun,  K.C.,  and   H.   M.   Hannesson,   for 

plaintiifs. 
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The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 

Howell,  C.J. A. : — At  the  trial  it  was  proved  that  the 
plaintiffs  knew  that  the  parties  were  husband  and  wife,  and 
were  living  together  when  the  goods  were  being  ordered. 
It  was  further  shewn  that  the  plaintiffs  acquired  the  busi- 
ness of  one  Fredericson,  a  retail  grocer,  and  that  this  gro- 
cer had  been  supplying  the  defendants'  household  with 
goods.  The  plaintiffs'  manager  swore  that  in  Frederic- 
son's  books  there  was  an  account  against  Catherine  Bell, 
and  that  Fredericson  told  him  the  account  was  a  good  one 
and  worth  continuing.  There  seems  no  doubt  that  in  this 
respect  the  witness  was  in  error,  because,  although  Fred- 
ericson's  books  were  not  produced,  Mrs.  Bell  produced  many 
accounts  from  Fredericson,  all  of  which  were  filed  as  ex- 
hibits, and  which  shew  that  her  husband  and  not  herself 
was  the  debtor. 

The  business  of  Fredericson  was  carried  on  by  having 
one  of  his  clerks  call  on  different  customers  for  orders  two 
or  three  times  a  week,  and  it  appears  that  this  process  was 
continued  after  the  plaintiffs  went  into  possession,  and  the 
same  man  continued  in  the  business  acting  for  the  plain- 
tiffs, and  he  took  orders  as  before.    It  seems  clear  from  the 
evidence  that  there  was  no  bargain  ever  made  between  the 
plaintiffs  and  either  of  the  defendants  as  to  the  person  to 
whom  the  goods  should  be  charged,  but,  when  the   clerk 
brought  in  orders,  the  plaintiffs  took  it  upon  themselves  to 
charge  them  to  the  defendant  Catherine  Bell,  and  the  ac- 
count so  appears  in  their  books,  and  it  seems  very  strange 
that,  with  the  account  so  appearing,  and  claimed  as  a  debt 
of  the  wife,  it  should  be  sued  upon  as  a  debt  of  the  hus- 
band's as  shewn  by  the  particulars,  and  that  a  garnishing 
order  should  be  issued  against  his  wages.     It  appears  that 
after  the  account  had  run  for  some  time  Mrs.  Bell  on  one 
occasion  borrowed  from  the  plaintiffs  the  sum  of  $25  in 
cash  and  gave  her  personal  note  for  this  amount,  and  it 
further  appears  that  this  $25  was  by  the  plaintiffs  entered 
in  the  account  sued  upon  as  an  item  of  the  account.     It 
is  shewn  that  subsequently  Mrs.   Bell   received   from    her 
husband  the  sum  of  $40  and  paid  it  over  to  the  plaintiffs 
on  the  general  account,  and  received  back  her  note.     It  ap- 
pears also  that  from  time  to  time  accounts  were  rendered 
by  the  plaintiffs  to  the  defendant  Catherine  Bell  in  which 
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fek  was  charged  with  the  goods,  and  that  from  time  to  time 
she  received  moneys  from  her  husband,  who  was  a  mech- 
amc  (their  only  income  being  his  wages),  and  these  moneys 
Bhe  paid  on  these  accounts  so  rendered  to  her  in  which  she 
appeared  as  the  debtor,  but  sometimes  her  husband  person- 
ally made  payments. 

As  before  mentioned,  there  was  no  evidence  of  any  agree- 
ment that    the   account   should   be   charged   against   Mrs. 
Bell ,  or  that   she  should  be  liable  for  or  should   pay  it. 
Theire  is  no  pretence  that  the  plaintiffs,  or  their  manager, 
kne^  the  defendant  Catherine  Bell  before  the  account  was 
opened  and  before  anything  was  charged  to  her.    It  seems 
from  the  evidence  that  two  or  three  times  Mrs.  Bell  per- 
Bonally  ordered  goods  from  the  shop,  and  sometimes  her 
children  ordered  them,  but  generally  the  clerk  called  at  the 
house  for  orders.     The  evidence  shews  that  the  wife  was 
My  authorized  by  her  husband  to  order  these  goods,  and 
they  were  necessaries  used  in  the  household. 

It  was  the  husband's  duty  to  supply  the  household  with 
the  articles  purchased.  His  wife,  who  was  living  with 
him,  was  his  agent  duly  authorized  to  pledge  his  credit  in 
the  purchase  of  these  articles,  and  he  was  legally  liable  in 
an  action  to  recover  payment  thereof.  There  is  no  pre- 
tence that  the  wife  ever  asked  for  credit  herself,  or  ever 
agreed  to  be  the  debtor. 

It  is  argued  that  because  the  accounts  rendered  shewed 
that  the  wife  was  made  the  debtor,  she  is  liable.  A  similar 
act  was  proved  in  Paquin  v.  Beauclerk,  flOOe]  A.  C.  160, 
as  to  which  one  of  the  learned  Judges  said :  "  The  opening 
of  the  account  in  the  plaintiff's  books  in  the  name  of  Mrs. 
Holden  or  Mrs.  E.  Holden,  or  the  furnishing  to  her  of 
^ills  in  that  name,  are,  as  it  has  been  said,  colourless  trans- 
actions not  helping  to  a  conclusion  either  way."  In  that 
case  the  wife  personally  ordered  the  goods  (articles  of 
dress).  She  did  not  state,  nor  did  the  plaintiffs  know,  that 
?he  was  a  married  woman.  Accounts  were  rendered  to  her 
shewing  her  to  be  the  debtor,  and  she  gave  personal  cheques 
on  account  from  a  bank  account  supplied  by  the  husband. 
The  Court  were  equally  divided  as  to  her  liability.  It  is 
true  the  case  turned  to  some  extent  on  the  English  statute, 
but  the  case  is  instructive  on  the  question  of  presumptions 
in  such  cases.  The  dissenting  Judges  laid  great  stress  on 
the  fact  that  the  defendant  did  not,  when  ordering  the 
?oods,  di.«close  her  position  as  a  married  woman,  and  the 
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plaintiflf  might  well  have  thought  her  a  widow.  In  that 
case  if  the  plaintiffs  had  known  she  was  a  married  woman 
living  with  her  husband,  even  the  dissenting  Judges  would 
have  held,  unless  a  special  contract  had  been  proved,  that 
the  plaintiffs  should  have  presumed  that  she  was  acting 
as  agent  for  her  husband. 

In  this  case  the  wife  was  acting  as  agent  for  her  hus- 
band, and  the  plaintiffs  must  be  presumed  to  have  known  it. 

The  appeal  is  allowed  with  costs,  and  the  verdict  entered 
in  the  County  Court  against  Catherine  Bell  must  be  set 
aside  and  entered  in  her  favour  with  costs,  and  let  a  coun- 
sel fee  be  given  to  the  defendant  in  the  County  Court 
equal  to  that  allowed  to  the  plaintiffs  at  the  trial. 


MANITOBA. 

May  12th,  1908. 

court  of  appeal. 

TRADERS  BAN^K  OF  CANADA  v.  WRIGHT. 

Injunction — Intrrim  Order — Action  on  Behalf  of  all  Credi- 
tors— Injunction  Restraining  Debtor  from  Transferring 
his  Property  before  Judgment — Pleading — Statement  of 
Claim — Insufficiency — Evidence — Fraud. 

Appeal  by  defendants  from  order  of  Macdonald,  J., 
ante  105,  granting  an  interim  injunction. 

The  appeal  was  heard  by  Howell,  C.J.A.,  Richards 
and  Perdue,  JJ.A. 

W.  R.  Mulock,  K.C.,  and  J.  W.  E.  Armstrong,  for  de- 
fendants. 

G.  D.  Minty,  for  plaintiffs. 


Howell,  C.J. A.: — The  statement  of  claim  does  not 
contain  a  distinct  allegation  that  the  defendant  Archibald 
Wright  is  indebted  to  the  plaintiffs.  There  is  no  allegation 
that  there  was  any  indebtedness  at  the  time  of  the  transfer 
of  any  of  the  stock  except  the  Tuxedo  Park  stock.    In  an 
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eitraordinary  case  of  this  kind,  where  the  plaintiffs  seek 
lo  restrain  the  defendant  from  dealing  with  his  property 
before  the  plaintiffs  have  acquired  any  charge  upon  it  by 
»ay  of  execution  or  judgment,  it  seems  to  me  the  allega- 
ti'^ns  should  be  most  clear  and  most  distinct,  and  the  evid- 
ence should  be  of  the  most  substantial  kind. 

The  only  evidence  in  this  case  that  there  was  any  fraud 
rr  attempt  at  fraud  or  conspiracy  to  get  rid  of  his  prop- 
erty, was  a  bare  allegation  made  by  Archibald  Wright  to 
the  plaintiffs'  Winnipeg  manager.  He  simply  states  that 
'ic  has  no  security  to  give.  From  that  bare  statement  we 
are  asked  to  infer  that  he  has  fraudulently  disposed  of  his 
property,  or  that  he  has  made  a  voluntary  conveyance.  Any 
fctatement  made  by  Archibald  Wright  as  to  his  disposition 
of  property  merely  by  way  of  casual  conversation  cannot  be 
'vidence  of  fraud,  or  indeed  evidence  of  any  nature  to  bind 
his  co-defendant. 

On  the  ground  that  the  pleading  is  insufficient  to  sup- 
port the  order  made  in  this  matter,  and  on  the  ground  that 
there  was  no  evidence  of  any  wrongful  acts  of  the  defend- 
ants which  would  entitle  the  plaintiff  to  such  extraordinary 
relief.  I  think  the  order  of  the  learned  Judge  should  he 
reversed. 

The  appeal  is  allowed  and  the  order  for  injunction  is 
set  aside  and  the  injunction  dissolved  with  costs  of  motion 
and  of  this  appeal  to  be  paid  to  defendants.  Plaintiffs 
to  be  at  liberty  to  amend  within  14  days. 

Richards,  J. A.: — I  concur  in  the  opinion  of  the  Chief 
Justice,  and  add  the  following  in  support  of  that  view. 

The  statement  of  claim  does  not  allege  that  Archibald 
Wright,  after  parting  with  the  assets  in  question,  had  not 
Btill  enough  other  property  to  meet  his  liabilities. 

Though  the  action  purports  in  the  style  of  cause  to  be 
brought  by  the  plaintiffs  on  behalf  of  the  plaintiffs  and  all 
other  creditors  of  Archibald  Wright,  there  is  in  the  body  of 
the  statement  of  claim  no  allegation  of  the  existence  of 
other  creditors. 

Perdue,  J. A.,  concurred. 
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MANITOBA. 

May  18th,  1908. 

COURT  OF  APPE/VL. 

TIRSCHMAXN  v.  SCHULTZ. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Action 
for  Specific  Performance — Duress — Evidence — Interest— 
Ueference  as  to  Title. 

Appeal  by  defendant  from  judgment  of  Mathers,  J., 
7  W.  L.  R.  525,  granting  specific  performance. 

J.  A.  McKay,  for  defendant. 

R.  M.  Dennistoun,  K.C,  for  plaintiff. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 

Perdue,  J.A.: — The  land  in  question,  12  acres,  form- 
ing part  of  defendant's  homestead,  had  in  mistake  been 
improved  by  plaintiff,  his  building  being  on  it,  and  it  being 
in  part  of  his  clearing,  he  being  under  the  impression  that 
it  was  part  of  his  homestead.  An  agreement  was,  at  the 
instance  of  the  homestead  inspector,  entered  into  between 
plaintiff  and  defendant  by  which  defendant  agreed  to  sell 
the  land  to  plaintiff  for  $5  per  acre,  subject  to  the  consent 
of  the  Department  of  Interior,  the  land  not  being  patented. 
The  Department  gave  the  consent,  and  issued  the  patent 
to  defendant.  Then  defendant  refused  to  carry  out  the 
arrangement.  The  trial  Judge  granted  specific  perform- 
ance, and  in  this  he  was  clearly  right.  Interest  at  5  per 
cent,  to  be  allowed  from  1st  January,  1908.  Reference 
as  to  title  in  event  of  parties  not  being  able  to  agree  upon 
it.     In  other  respects  appeal  to  be  dismissed  with  costs. 


BRITISH  COLXTMBIA. 

April  29th,  1908. 

FULL   COURT. 

GREEN  V.  WORLD  PRINTING  AND  PITBLISHING  CO. 

New  Trial — Action  for  Defamation — Verdict  for  Defendants 
— Pervense  Verdict — Nominal  Damages. 

Appeal  by  plaintiff  from  a  judgment  in  favour    of   de- 
fendants upon  the  verdict  of  a  jury  in  an  action  for  libel. 


OREEN  V.  WORLD  PRINTING  AND  PUBLISHING  CO,  gH 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J., 
Morrison,  J. 

Charles  Wilson  K.C.,  and  W.  E.  Burns,  for  plaintiff. 
D.  G.  Macdonell  and  B.  P.  Wintemute,  for  defendants. 

.  Hunter,  C.J. : — ^Following  the  established  practice  by 
which  a  court  of  appeal  should  refrain  from  prejudging  the 
merits  of  a  case  when  it  orders  a  new  trial — see,  e.g.,  Pear- 
son V.  Dublin,  77  L.  J.  P.  C.  1 — I  shall  say  nothing  as  to 
the  merits,  the  sole  question  before  us  being  whether  or 
not  there  should  be  a  new  trial. 

In  respect  of  his  right  to  hold  his  verdict,  Mr.  Mac- 
donell staked  his  case  on  the  proposition  that  the  article 
was  to  be  read  as  a  whole,  and,  while  he  admitted  that 
there  was  no  foundation  for  the  allegations  concerning  the 
Pine  river  leases,  which  nevel*  had  any  existence,  he  main- 
tained that  the  substance  of  the  matter  was  that  the  plain- 
tiff had  been  guilty  of  making  a  corrupt  bargain  with  the 
applicants  contrary  to  his  duty  as  a  Minister  of  the  Crown. 

I  am  unable  to  see  how  the  sting  of  the  article  can  be 
minimized  in  this  way.  The  fair  reading  of  the  article, 
and  that  which  any  stranger  would  place  upon  it,  was  that 
there  had  been  two  distinct  transactions,  one  in  respect  of 
the  Pine  river  lands  and  the  other  in  respect  of  the  Telqua 
lands,  and  that  in  respect  of  both  of  them  the  plaintiff  had 
been  corrupt.  It  cannot  be  said  to  be  of  no  consequence 
that  the  Pine  river  charge  was  unfounded,  as  it  is  obvious 
that,  if  a  similar  transaction  had  taken  place  as  alleged  in 
respect  of  those  lands,  the  one  transaction  might  be  more 
difficult  to  explain  in  the  presence  of  the  other,  as  the 
existence  of  the  one  might,  in  the  mind  of  the  impartial 
reader,  go  more  or  less,  according  to  the  kind  of  mind,  to 
negative  the  presumption  of  innocence  in  the  case  of  the 
other. 

It  seems  to  me,  therefore,  that  the  plaintiff  suffered  a 
legal  wrong  in  respect  of  at  least  one  charge  for  which  no 
justification  was  attempted,  and  for  which  he  has  not  had 
the  remedy  given  by  law,  and  the  verdict  therefore  cannot 
be  sustained.  It  was,  moreover,  in  the  teeth  of  the  charge 
of  the  trial  Judge. 

There  should,  therefore,  be  a  new  trial. 

The  appeal  should  be  allowed  with  costs  and  the  costs 
of  the  first  trial  should  abide  the  result  of  the  new  trial. 
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Morrison,  J.: — ^The  pith  of  the  alleged  libel  is  that 
the  plaintiff,  whilst  acting  as  Chief  Commissioner  of  Lands 
and  Works  for  the  province  of  British  Columbia,  accepted 
bribes  from  certain  persons  who  were  having  dealings  of  a 
public  nature  with  him  as  such  Commissioner. 

There  were  no  specific  questions  left  to  the  jury,  and 
the  jury  returned  a  general  verdict  for  the  defendant. 

The  plaintiff  was  a  responsible  member  of  the  legis- 
lature, and,  when  charged  with  such  conduct,  he  is  entitled 
to  a  vindication  of  his  character,  unless  the  evidence  upon 
which  the  jury  based  their  verdict  is  clear  and  unmistakable. 

It  is  not  necessary  to  make  any  detailed  observations  on 
the  evidence,  for,  as  Lord  Halsbury,  L.C.,  said  in  the  course 
of  his  judgment  in  Jones  v.  Spencer,  77  L.  T.  537:  "It  is 
not  desirable  that  the  Judges  who  take  part  in  the  dis- 
cussion of  the  question  whether  or  not  there  shall  be  a  new 
trial,  should  make  any  observations  about  what  the  effect 
of  the  evidence  was,  or  state  what  might  or  might  not  have 
been  the  proper  course  to  pursue,  because  such  observations 
are  likely  to  prejudice  the  trial  which  may  come  on  after- 
wards; therefore  the  matter  ought  to  be  left  untouched  by 
the  tribunal  which  orders  the  new  trial.'* 

The  learned  trial  Judge  charged  for  the  plaintiff  as 
strongly  as  a  Judge  consistently  could  charge.  The  jury 
found  a  verdict  directly  in  face  of  that  charge.  Not  only 
that,  but,  in  my  opinion,  found  their  verdict  unreasonably 
against  the  facts  left  to  them. 

"  The  doctrine  of  setting  aside  a  verdict  as  being  against 
evidence  or  against  the  weight  of  evidence  has  lasted  in  the 
Courts  for  an  immense  time.  The  criterion  to  apply  is — 
Did  the  tribunal  which  was  to  decide  the  question  come  to 
the  conclusion  that  the  jury  have  in  the  verdict  at  which 
they  have  arrived  acted  unreasonably  upon  a  contrast  of 
the  whole  of  the  evidence  on  both  sides  ?"  Jones  v.  Spencer, 
supra,  per  Lord  Morris. 

"The  Court  must  be  satisfied  that  the  verdict  is  such 
that  it  could  not  be  reasonably  sustained  on  the  evidence; 
but  I  think  it  has  been  put  too  strongly  by  Lord  Esher,  M.R., 
when  he  represents  the  state  of  the  law  to  be  this  that 
^  it  is  nearly  impossible  to  obtain  a  new  trial  when  the  jury 
have  returned  their  verdict.'^' 
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I  think  there  ought  to  be  in  this  case  a  new  trial.  Costs 
0/  appeal  to  appellant.  Costs  of  first  trial  to  abide  result 
of  Becond. 

Irving,  J.  (dissenting): — The  charge  of  the  learned 
trial  Judge  to  the  jury  in  this  case  was  on  the  whole  in  the 
plaintiff's  favour,  and  I  can  see  no  misdirection  in  it. 

As  to  the  jury  finding  for  the  defendants,  it  was  said 
that  the  plaintiff  was  entitled  to  at  least  nominal  damages, 
and  that,  therefore,  we  should  now  order  a  new  trial.  It 
seems  in  England,  at  any  rate,  that  there  is  no  inexorable 
rule  or  practice  which  precludes  a  Court  from  granting  a 
new  trial  on  account  of  the  smallness  of  damages.  Odgers 
in  his  work  on  Libel  and  Slander  (ed.  of  1905),  says:  "There  - 
seems  to  be  no  case  reported  in  which  a  new  trial  has  been 
P^ted  on  this  ground  in  an  action  for  libel.  But  in  an 
action  for  slander  a  new  trial  was  granted  where  the  small- 
ness of  the  amount  recovered,  i.e.,  one  farthing,  shewed, 
in  the  special  circumstances  of  that  case,  that  the  jury 
had  made  an  improper  compromise  and  had  not  really  tried 
the  issues  submitted  to  them :"  Falvey  v.  Stanford,  L.  R. 
10  Q.  B.  54.  In  Levy  v.  Milne,  4  Bing.  195,  the  Court 
ordered  a  new  trial  because  the  jury  made  it  manifest  that 
it  was  their  desire  to  deprive  the  plaintiff  of  his  costs. 
That  case  proceeded  on  the  ground  that  the  jury  had  mis- 
behaved themselves.  In  Forsdyke  v.  Stone,  L.  R.  3  C.  P. 
607,  where,  for  a  cruel  slander  which  was  disproved,  a 
Terdiet  of  one  shilling  only  was  given,  the  Judges  refused 
a  new  trial.  In  Milligan  v.  Jamieson,  4  0.  L.  R.  650, 
an  action  of  slander,  the  slander  was  proved,  but  the  jury 
virtually  said,  "  We  find  no  damages  for  the  plaintiff,  and 
find  a  verdict  for  the  defendant;"  that  is  just  like  the  case 
we  are  now  dealing  with.  On  a  motion  for  a  new  trial, 
Qpon  the  ground  that  the  verdict  was  perverse  and  that 
the  jury  should  have  found  for  the  plaintiff  with  nominal 
damages  at  least,  a  Divisional  Court,  consisting  of  Meredith, 
C.J.,  and  MacMahon  and  Lount,  JJ.,  held  that  a  new  trial 
should  not  be  ordered.  Meredith,  C.J.,  says  in  the  course 
of  his  judgment :  *'  It  is,  I  think,  made  out  that  the  use  by 
the  respondent  of  the  defamatory  words  was  proved  and 
admitted  by  the  defendant,  but,  granting  this,  Simonds  v. 
Chelsey,  20  S.  C.  R.  174,  and  Scannell  v.  Clarke,  23  S.  C.  R. 
307,  establish  that  ordinarily  where  a  verdict  has  passed 
for  the  defendant,  when  it  should  have  been  for  the  plain- 
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as  for  nominal  damages,  the  Court  will  not  send  the  case 
down  for  another  trial.  In  other  words,  that  a  new  trial 
will  not  be  granted  to  enable  the  plaintiff  to  obtain  nominal 
damages.  The  actions  in  these  cases  were,  no  doubt,  on 
contract,  and  the  most  that  the  plaintiff  could  have  recorered 
was  nominal  damages,  but  I  think  the  principle  of  the 
decisions  applies  here.  All  that  the  jury  ought  to  have 
done,  having  come  to  the  conclusion  at  which  they  arrived, 
was,  putting  the  case  most  strongly  for  the  appellant,  to 
have  found  a  verdict  for  him  for  nominal  damages.  They 
did  not  find  for  the  plaintiff,  but  they  found  for  the  de- 
fendant, and  I  think,  applying  the  principle  of  the  cases 
referred  to,  we  should  not  send  the  case  down  for  a  second 
trial  in  order  that  the  damages  which  the  jury  ought  to 
have  assessed  should  be  assessed  to  the  appellant.  We 
have  no  power  to  alter  the  verdict,  and  the  result,  therefore, 
is  that  upon  this  branch  of  the  case  the  appellant  fails.'' 
I  think  the  appeal  should  be  dismissed. 
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Landlord  and  Tenant — Forfeiture  of  Lea^e — Relief  agaaimt 
Forfeiture  —  N on-pay ment  of  Rent  Excused  by  Oral 
Assurance  —  Authority  of  Landlady's  Husband  — 
Grounds  against  Relief — Mental  Incompetence — Knowl- 
edge of  Tenant  —  Evidence  —  Option  to  Purchase — Re- 
storation with  Lease, 

Appeal  by  defendant  from  judgment  of  Hunter,  C.J., 
6  W.  L.  R.  501. 

The  appeal  was  heard  by  Irving,  Morrison,  and  Cle- 
ment, JJ. 

Sir  Charles  Hibbert  Tupper,  K.C.,  and  E.  P.  Davis,  K.C., 
for  defendant. 

Joseph  Martin,  K.C.,  for  plaintiff. 

Irving,  J.: — In  my  opinion,  this  appeal  must  be  dis- 
missed. With  reference  to  the  conclusions  of  fact  arrived 
at  by  the  learned  Chief  Justice,  I  am  not  prepared  to  differ 
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with  him  in  any  way.  The  plaintiff,  therefore,  had  an 
eqmty  to  have  the  lease  renewed :  Hughes  v.  Metropolitan 
Co.,  2  App.  Cas.  at  p.  448. 

The  only  question  is,  should  the  relief  against  the  for- 
feiture of  the  option  to  purchase  be  granted  under  sec.  20 
(7)  of  the  Supreme  Court  Act?  It  seems  to  me  that  the 
right  to  purchase  was  part  and  parcel  of  the  contract  of  the 
lease,  and  that  the  lease  having  been  restored,  on  the 
ground  that  the  defendant  had  given  assurance  that  the 
rent  would  be  accepted  after  its  due  date,  the  option  to 
purchase  would  be  restored. 

Morrison,  J. : — ^The  only  point  arising  on  this  appeal  is 
one  of  relief  against  a  forfeiture  arising  from  a  breach  of 
the  covenant  to  pay  rent  under  a  lease  wherein  the  plain- 
tiff was  lessee  and  the  defendant  lessor. 

The  plaintiff  has  a  son,  a  married  man,  and  the  head  of 
a  lumber  concern  of  some  magnitude — presumably  an  ex- 
perienced man  of  business.  The  defendant  had  at  the  time 
of  the  incidents  involved  herein  a  somewhat  aged,  infirm 
husband.  The  period  during  which  the  breach  occurred 
was  at  the  time  of  the  late  rather  frenzied  condition  of  the 
real  estate  market. 

Neither  the  plaintiff's  son  nor  the  defendant's  husband 
liad  any  legal  interest  in  the  respective  properties.  How- 
ever, the  defendant  alleges  that  she  entered  into  the  lease 
in  question,  the  terms  of  which  are  said  to  be  unconscion- 
able, through  the  machinations  and  under  the  undue  pres- 
sure of  the  plaintiff  and  her  son,  exercised  upon  her  through 
her  husband,  with  whom  they  also  dealt,  and  for  whose 
mental  and  physical  condition  she  was  in  constant  fear, 
which  fear  led  her,  so  she  asserts,  finally,  to  sign  the  instru- 
ment in  question. 

The  learned  trial  Judge  has  found  on  the  facts  against 
the  defendant,  and,  notwithstanding  the  vigorous  attempt 
of  her  counsel  to  get  the  Court  away  from  those  findings, 
I  cannot  see  how  that  can  be  done  in  this  particular  case. 

On  this  point  I  cannot  do  better  than  quote  from  the 
judgment  of  Parwell,  L.J.,  in  In  re  Wagstaff,  77  L.  J.  K.  B. 
192:  ''In  fact,  in  my  opinion,  if  it  had  not  been  that  the 
Court  of  Appeal  had  always  resolutely  set  its  face  against 
reversing  findings  of  fact  depending  on  the  demeanour  of 
witnesses,  the  burden  and  expense  of  calling  witnesses  and 
l^^ng  them  cross-examined  in  Court  would  have  become 
mtolerable  by  this  time,  if  they  were  to  be  disregarded  and 


216 


THE  WESTERN  LAW  REPORTER. 


I! 


treated  as  mere  paper  evidence,  which  the  Court  of  Appeal 
might  deal  with  as  though  the  Judge  of  first  instance  had 
never  seen  the  witnesses  at  all.  We  are  of  course  hound 
in  a  case  like  the  present,  where  counsel,  in  their  discre- 
tion and  in  the  exercise  of  what  they  consider  to  be  their 
duty,  press  upon  us,  to  listen  to  the  evidence;  but,  speaking 
for  myself,  I  do  so  always  with  the  mental  reservation  that 
the  truth  is  far  more  likely  to  be  ascertained  when  it  de- 
pends on  the  credibility  of  A  or  B  by  the  learned  Judge  in 
the  Court  below  than  it  is  by  any  of  us  sitting  here." 

He  has  found  that  transactions  and  negotiations,  which 
ultimately  crystallized  into  the  lease,  were  as  alleged  by  the 
plaintiff.  He  has  found  that  there  was  duress.  This  in- 
volves even  disbelieving  the  defendant,  when  she  asserts 
that  out  of  solicitude  for  her  infirm  husband  (which  in 
itself  does  not  amount  to  duress)  she  consented  to  sign  the 
lease.  In  short,  he  found  that  the  plaintiff's  absence  and 
non-payment  of  rent  upon  the  due  date  were  quite  in 
accordance  with  the  arrangements  and  understanding  come 
to  between  the  parties. 

He  has  found  further  that  the  position  as  between  the 
parties  has  not  so  altered  as  to  cause  injustice,  and  that 
there  are  no  intervening  interests  of  third  parties:  Newbolt 
V.  Bingham,  72  L.  T.  E.  852. 

Prima  facie  the  plaintiff  is  entitled  to  relief,  and,  as 
Courts  in  their  inclination  against  forfeiture  seize  upon  any 
positive  act  on  the  lessor's  part  from  which  an  election  to 
overlook  the  breach  may  be  inferred,  I  think  we  must,  m 
this  case,  in  view  of  the  trial  Judge's  findings,  disregard 
the  attempt  of  the  defendant  t6  meet  the  relief  here  upon 
equitable  grounds,  and  refuse  to  accede  to  her  desire  to 
have  the  full  legal  effect  of  her  covenant  as  to  payment  of 
rent. 

I  would  dismiss  the  appeal  with  costs. 

Clement,  «T.  : — Our  Supreme  Court  Act,  sec.  20  (7), 
clothes  this  Court  with  power  'Ho  relieve  against  all 
penalties  and  forfeitures/'  and  the  power  carries  with  it, 
of  course,  the  duty  to  exercise  it  in  all  proper  cases.  It  is 
useless,  perhap?,  to  protest  against  such  paternal  interfer- 
ence with  men's  bargains,  but  I  must  confess  that  to  my 
mind  it  is,  as  put  by  Lord  Eldon  in  Hill  v.  Barclay,  18  Ves. 
Jr.  at  p.  02,  "  taking  a  prodigious  liberty  with  a  contract'' 
for  any  Court  to  say  that  the  very  result  which  the  parties 
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have  agreed  should  follow  a  specified  act  or  omission  shall 
not  follow.  I  have  not  attempted  to  trace  the  provision  in 
our  Act  to  its  source,  if  it  had  any  other  than  our  own 
legislature;  but  it  certainly  goes  beyond  any  legislation  in 
England  or  Ontario.  The  jurisdiction  of  the  Court  of 
Chancery  in  England  to  relieve  a  tenant  against  the  forfeit- 
ure of  his  term  for  failure  to  pay  his  rent  on  the  exact  due 
date  (though  such  forfeiture  was  expressly  provided  for  in 
the  lease)  was  too  firmly  settled  in  Lord  Eldon's  time  to  be 
disturbed,  though,  as  he  says,  settled  upon  a  principle 
"utterly  without  foundation.^'  His  vigorous  protest  had, 
however,  this  effect,  that  from  that  time  forward  the  Courts 
in  England  have  steadily  denied  their  jurisdiction  to  inter- 
fere in  the  case  of  forfeitures  arising  from  breaches  other 
than  the  mere  non-payment  of  rent:  Barrow  v.  Isaacs, 
[1891]  1  Q.  B.  at  p.  425.  It  required  legislation  to  enable 
the  Court  to  afford  a  tenant  relief  from,  e.g.,  forfeiture 
for  breach  of  a  covenant  to  insure;  and  later  legislation  has 
conferred  jurisdiction  in  certain  other  cases.  In  cases  not 
covered  by  legislation  relief  can  be  extended,  in  England, 
only  on  the  ground  of  subsequently  intervening  equities,  as 
well  set  forth  by  Mr.  Justice  Duff  in  Morton  v.  Nichols, 
12  B.  C.  R.  at  p.  488.  It  is  proper  to  note,  too,  in  this 
connection,  that  in  the  matter  of  relief  against  forfeiture 
for  non-payment  of  rent  legislation  in  England  was  along 
the  line  of  regulation  and  curtailment  rather  than  of  exten- 
sion of  the  jurisdiction  assumed  by  the  Court  of  Chancery. 
However,  it  is  not  necessary,  nor  would  it  be  proper, 
to  attempt  here  any  forecast  as  to  how  far  our  legislature's 
radical  extension  of  this  Court's  jurisdiction  will  carry  us, 
or  ^y  general  statement  of  the  principles  on  which  the 
Court  should  act.  For,  as  already  indicated,  this  much  is 
clear,  that  forfeiture  for  mere  non-payment  of  rent  on  its 
due  date  has  always  been  looked  upon  as  a  thing  against 
which  a  court  of  equity  should  afford  relief.  That  is  the 
case  we  have  before  us;  and  the  very  principle  upon  which 
we  must  relieve  against  the  forfeiture  so  far  as  concerns 
the  tenant-right  (to  use  Mr.  Justice  Osier's  expression  in 
Coventry  v.  McLean,  21  A.  R.  at  p.  181),  compels  us  to 
relieve  against  the  forfeiture  so  far  as  the  option  to  pur- 
chase is  concerned.  The  sponge  must  be  passed  over  the 
plate,  and,  upon  the  terms  imposed  by  the  Court  being  com- 
plied with,  whatever  (if  any)  they  may  be,  the  cause  of 
TOL.  Tm.  w.L.m.  MO.  8 — 16 
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oflfence  is  as  if  it  had  never  been.  Our  statute  was  not 
specifically  referred  to  on  the  argument  before  us,  but  it 
was  contended — ^and ,  the  contention  had  some  shew  of 
support  in  the  language  of  the  English  Act  regulating,  as 
intimated  above,  the  exercise  of  jurisdiction  in  these  casea— 
that  no  relief  can  be  afforded  when  once  the  forfeiture  has, 
as  it  were,  become  perfected  by  the  landlord's  entry  into 
possession.  But  in  Howard  v.  Fanshaw,  64  L.  J.  Ch.  666, 
this  contention  was  overruled,  in  my  opinion  properly,  even 
under  the  English  Acts.  I  do  not  see  how  the  contention 
can  be  urged  even  plausibly  under  our  statute.  To  give 
effect  to  it  would  rob  the  enactment  of  much  of  its  remedial 
character  and  reduce  the  Court's  jurisdiction  to  a  merely 
quia  timet  basis.  There  is  no  hint  of  this  iii  the  very  wide 
language  of  the  Act. 

Sir  Charles  Tupper,  however,  contends  that  the  plaintiff 
in  this  case  can  stand  in  no  better  position  than  a  plaintiff 
seeking  specific  performance,  and  that  the  lease  in  question 
here  was  obtained  under  such  circumstances  and  is  of  such 
a  character  that  the  Court  should  not  decree  specific  per- 
formance of  it.  It  is  alleged,  firstly,  that  the  lease  was 
obtained  by  duress;  that  the  plaintiff,  or  her  son  for  her, 
contrived  to  arrange  the  terms  of  the  lease  with  the  late 
husband  of  the  defendant,  knowing  that  he  was,  through 
disease,  of  enfeebled  intellect,  and  knowing,  moreover,  that, 
if  he  once  agreed  to  the  terms,  his  wife,  the  defendant, 
would  be  compelled  either  to  agree  or  run  the  risk  of  kill- 
ing her  husband  by  an  attitude  of  opposition  to  his  wishes. 
This  very  serious  charge  the  learned  Chief  Justice,  after  a 
patient  hearing,  has  held  to  be  unfounded,  and  I  cannot 
see  my  way  to  express  any  doubt  as  to  the  correctness  of 
his  finding. 

Then,  secondly,  it  is  said  that  the  terms  of  the  lease 
were  unconscionable;  that  the  option  clause,  particularly, 
was  so  unreasonable  as  to  be  in  itself  proof  of  overreaching. 
It  is  difficult  in  such  a  case  as  this,  where  a  very  marked 
and  large  rise  in  values  has  taken  place  within  the  past  two 
or  three  years  in  Vancouver,  to  avoid  being  "  wise  after  the 
event;''  but  on  a  careful  perusal  of  the  evidence  I  am  not 
prepared  to  say  that  the  figure  named  in  the  option  was 
one  at  which  no  ordinarily  intelligent  man  would  be  will- 
ing to  sell  this  property  in  December,  1905. 
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grounds  of  defence^— to  some  extent  they  are 
^7  one—must  therefore  f ail^  and  I  am  unable  to  see  on 
this  record  and  this  evidence  any  other  ground  for  refusing 
the  plaintiS  the  relief  she  asks. 
The  appeal  should  be  dismissed  with  costs. 
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BEX  V.  SCHERP. 

Criminal  Law — Rape — Verdict  of  Ouilty — Judge's  Charge — 
Exclvsion  of  Verdict  of  Guilty  of  Minor  Offence — Prac- 
tical Exclusion  of  any  Verdict  but  Ouilty  of  Rape — Mis- 
direciior^—Netv  Trial 

Crown  case  reserved  upon  the  indictment  and  conviction 
of  defendant  for  rape.  , 

The  case  was  heard  by  Hunter,  C.J.,  Irving,  J.,  Cle- 
ment, J. 

Joseph  Martin,  K.C.,  for  the  prisoner. 
H.  A.  Maclean,  K.C.,  for  the  Crown. 

Hunter,  C.J.: — Indictment  for  rape  with  a  verdict  of 
guiltj. 

Among  other  objections  to  the  learned  Judge's  charge 
which  this  Court  has  been  requested  to  pass  on  are  the 
following: — 

9.  When  the  jury  came  in  and  asked  if  they  were  limited 
to  a  verdict  of  "  guilty  "  or  "  not  guilty,''  the  learned  Judge 
erred  in  not  informing  them  that  they  could  bring  in  a 
verdict  of  indecent  assault  or  common  assault,  or  of  an 
attempt  to  conmiit  rape. 

10.  When  the  jury  asked  if  any  other  verdict  could  have 
been  brought  in  if  she  (the  prosecutrix)  consented,  the 
learned  Judge  should  have  stated  the  different  verdicts 
possible  under  the  indictment. 

11.  When  the  jury  asked  if  they  could  bring  in  assault 
or  indecent  assault,  the  learned  Judge  should  have  said 
"res." 
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The  learned  Judge  was  asked  by  the  foreman  whether 
the  jury  were  limited  to  a  verdict  of  "  guilty "  or  "  not 
guilty,"  and,  in  effect,  he  withdrew  from  their  consideration 
any  other  alternative.  Hence  is  raised  the  bald  question, 
whether  or  not  the  Judge  can,  because,  in  his  opinion,  there 
should  be  either  a  verdict  of  guilty  of  the  gravest  offence 
charged  in  the  indictment,  or  an  acquittal,  withdraw  from 
the  jury  the  consideration  of  any  other  verdict  which  may 
be  open  on  the  indictment? 

The  question  has  already  been  passed  on  by  this  Court 
in  the  case  of  an  indictment  for  murder,  and  resolved  in 
the  negative:  Rex  v.  Wong  On,  10  B.  C.  R.  555.  It  also 
came  up  in  the  case  of  Rex  v.  Sam  Lock,  not  reported,  also 
an  indictment  for  murder.  But,  as  there  was  plainly 
evidence  on  the  record  on  which  the  jury  might  have  found 
manslaughter,  a  new  trial  was  ordered,  the  Judge  having 
withdrawn  manslaughter  from  the  jury^s  consideration,  and 
it  was  not  necessary  to  decide  the  neat  question. 

For  my  part,  I  adhere  to  what  was  said  in  Rex  v,  Wong 
On,  and  am  prepared  to  lay  down  the  proposition  without 
qualification  that  it  is  not  competent  to  the  Judge,  if  be 
allows  the  case  to  go  to  the  jury  on  the  graver  offence,  to 
withdraw  from  their  consideration  a  verdict  for  any  lesser 
offence  which  may  be  included  in  the  indictment.  I  think 
it  is  the  duty  of  the  Judge  to  explain  to  the  jury  their 
legal  powers;  to  point  out  to  them  all  the  possible  findings 
open  to  them,  no  matter  whether  or  not,  in  his  opinion,  it 
would  be  improper,  illogical,  or  grotesque  for  "the  jury  to 
bring  in  any  intermediate  verdict.  There  is  no  middle 
course  possible,  unless  we  are  prepared  to  allow  the  Judge 
to  step  into  the  jury  box,  which  would  eventually  jeopar- 
dize the  independence  of  the  tribunal  to  which  alone  our 
law  has  for  centuries  committed  the  duty  of  passing  upon 
the  issue  between  the  Sovereign  and  the  prisoner  at  the 
Bar.  The  Judge  is  to  inform  and  assist  and  not  dragoon 
or  shepherd  the  jury.  If  he  may  withdraw  the  power  to 
find  a  minor  offence,  I  see  no  reason  why  he  may  not  with 
draw  the  power  to  acquit.  That  the  jury  may  legally  find 
the  minor  offence — ^A\'hatever  may  be  the  propriety  of  such 
a  verdict — ^is  clear  from  the  fact  that  there  is  no  means 
known  to  the  law  whereby  either  the  Crown  or  the  prisoner 
may  have  it  set  aside  on  the  ground  that  they  should  have 
found  the  major  offence.  It  may  be  that,  in  the  opinion 
of  the  Court,  they  should  have  found  the  major  offence, 
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but  how  can  it  be  said  that  the  finding  of  a  lesser  offence^ 
included  in  the  graver  offence,  is  legally  wrong?  Again, 
the  jury  are  sworn  to  find  their  verdict  according  to  the 
evidence,  not  according  to  the  views  of  the  Judge.  What 
does  the  evidence  consist  of?  Not  merely  the  words  that 
fall  from  the  lips  of  the  witnesses,  but  their  demeanour, 
the  demeanour  of  the  prisoner,  and,  generally  speaking,  the 
whole  atmosphere  of  the  trial.  Suppose  the  case  of  a 
Eerrant  accused  of  murdering  her  mistress.  A  fellow  ser- 
vant testifies  to  the  screams.  The  Judge  is  busy  taking 
notes  and  does  not  catch  the  note  of  eagerness  on  the  part 
of  the  witness  to  accentuate  every  circumstance  that  may 
be  against  the  prisoner  and  glaze  over  anything  that  might 
be  in  her  favour.  But  suppose  the  jury  does  so,  and,  ob- 
serving the  demeanour  of  the  prisoner — especially  if  there 
is  a  view — and  knowing  that  she  has  had  a  clear  record 
before  this  occasion,  come  to  the  conclusion  that  there 
must  have  been  sudden  and  extreme  provocation,  such  as 
a  charge  of  unchastity,  to  impel  her  to  commit  the  act,  can 
any  one  say  that  the  jury  would  be  wrong  in  finding  man- 
filaughter,  and  yet  there  would  not  be  a  shred  of  evidence 
in  support  of  such  a  verdict  in  the  transcript  of  the  pro- 
ceedings, which  alone  would  be  before  the  court  of  appeal. 
How,  then,  is  it  possible  for  the  court  of  appeal  to  be 
possessed  of  all  the  evidence  either  for  or  against  the 
prisoner?  And  how,  then,  is  it  possible  for  it  to  say,  with 
certainty,  that  the  finding  of  the  lesser,  as  opposed  to  the 
major,  offence,  was  wrong? 

The  fallacy  of  the  whole  argument  in  support  of  a  court 
of  appeal  confirming  or  condoning  the  withdrawal  by  the 
trial  Judge  from  the  jury  of  the  consideration  of  an  inter- 
mediate verdict,  lies,  then,  in  the  fact  that  in  the  nature  of 
things  the  court  of  appeal  can  never  have  before  it  the 
evidence  as  it  appeared  at  the  trial. 

Mr.  Maclean  laid  much  stress  on  the  case  of  The  People 
V.  Barry,  27  Pac.  Kepr.  62,  as  an  example  of  a  case  in  which 
it  would  be  ridiculous  to  instruct  the  jury  that  they  might 
return  an  intermediate  verdict.  The  case  was  that  the 
defendant  was  charged  with  assault  with  intent  to  rob,  the 
evidence  being  that  he  and  two  others  assaulted  the  com- 
plainant, the  other  two  taking  the  money.  His  defence  was 
that  he  saw  the  other  two  attacking  the  complainant,  and 
was  helping  him  when  the  constable  came  up.  A  request 
by  his  counsel  to  the  Judge  to  charge  the  jury  that  they 
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might  find  common  assault  was  refused,  and  confirmed  on 
appeal,  on  the  ground  that  the  evidence  shewed  that  he  was 
either  guilty  of  assault  with  intent  to  rob  or  of  no  offence 
at  all.  But,  as  the  charge  of  assault  with  intent  to  rob 
ex  necessitate  includes  assault,  a  verdict  to  the  latter  effect 
would  not  have  been  legally  wrong,  and  was  therefore  plainly 
within  the  power  of  the  jury  to  render.  Moreover,  for 
anything  the  case  shewed,  the  prisoner  may  have  partici- 
pated in  the  attack  without  the  motive  of  robbery,  or  may 
have  been  unaware  that  such  was  the  other's  intention. 
Or,  as  he  was  accused  at  the  same  time  of  having  had  two 
convictions  for  larceny  against  him,  that  may  have  moved 
him  to  set  up  a  false  defence.  But  the  fact  that  the 
prisoner  sets  up  a  false  defence — which  may  be  done  under 
evil  advice  or  from  the  fear  that  he  is  not  going  to  have 
an  unprejudiced  trial,  especially  if  he  is  a  foreigner — ^while 
it  may  entail  the  penalties  of  perjury,  does  not  debar  him 
from  his  legal  right  to  have  all  aspects  of  the  case  passed 
on  by  the  jury. 

Take  the  Sam  Lock  case  again.  There  the  prisoner,  a 
Chinaman,  swore  that  he  killed  the  deceased  in  self-defence. 
The  jury  did  not  believe  this  defence,  and  the  trial  Judge 
put  the  matter  as  if  the  issue  were  murder  or  self-defence, 
so  that  the  prisoner  was  convicted  of  murder.  As  a  matter 
of  fact  there  was  no  eye-witness,  but  there  was  an  ear- 
witness,  who  heard  the  quarrelling  and  scuffling,  and  the 
prisoner  had  a  record  for  being  law-abiding  and  peaceable 
for  over  40  years.  It  was,  therefore,  clearly  open  to  the 
jury  under  a  proper  charge  to  find  provocation  so  as  to 
reduce  the  charge  to  manslaughter,  but  both  the  Crown  and 
the  Judge  treated  the  issue  as  being  that  put  forward 
by  the  prisoner,  namely,  murder  or  self-defence,  the  China- 
man evidently  preferring  to  take  his  chance  of  a  capital 
sentence  rather  than  go  to  the  penitentiary.  But,  in  my 
opinion,  the  Crown  and  the  accused  cannot,  either  with  or 
without  the  sanction  of  the  Judge,  enter  into  an  under- 
taking, silent  or  express,  that  the  trial  is  a  duel  to  be 
conducted  on  the  footing  that  the  issue  is  to  be  either  lib- 
erty or  death,  and  it  is  the  duty  of  the  Crown,  not  less  than 
that  of  the  Judge  himself,  to  see  to  it  that  all  intermediate 
verdicts  are  considered  by  the  jury,  because  the  Crown, 
as  representing  all  the  King's  subjects,  including  the  pri- 
soner himself,  has,  or  ought  to  have,  a  sleepless  interest  in 
securing  the  true  and  proper  verdict,  regardless  of  the  pri- 
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toner's  perjury  and  of  his  desire  to  stake  his  life  against  his 
liberty. 

Mr.  Maclean  urged  that  it  would  be  ridiculous  in  many 
cases  for  the  Judge  to  categorically  go  through  all  the  pos- 
sible minor  verdicts  open  to  the  jury,  but  I  see  nothing 
ridiculous  in  fully  informing  the  jury  of  their  powers  in 
respect  of  an  issue  which  involves  the  life*  or  liberty  of  the 
subject.  Of  course,  while  the  Judge  should  do  this,  there 
is  nothing  to  prevent  hira  from  pointing  out  to  the  jury  as 
forcibly  as  he  thinks  fit  that  the  propriety  of  one  or  more 
such  verdicts,  as  the  case  may  be,  would  be  open  to  question, 
so  long  as  he  does  not  go  to  the  length  of  shutting  out 
from  their  consideration  any  one  of  them. 

Mr.  Maclean,  however,  mainly  relied  upon  Sparf  v. 
Tnited  States,  156  U.  S.  51,  and  Rex  v.  Gilbert,  38  S.  C.  R. 
284.  As  far  as  concerns  the  former,  I  much  prefer  the 
reasoning  contained  in  the  very  instructive  judgment  of 
Mr.  Justice  Gray  Cottar  to  the  majority  opinion;  and  as  to 
the  latter,  I  cannot  accept  it  as  authority  for  the  proposi- 
tion that  the  Judge  may  deny  the  jury  their  power  to 
consider  an  intermediate  verdict,  especially  as  Mr.  Justice 
Duff  was  a  party  to  the  decision  in  Rex  v.  Wong  On.  I 
take  it  that  the  Supreme  Court  did  not  consider  that  the 
trial  Judge  had  gone  to  the  length  of  directing  the  jury 
that  they  could  not  legally  return  manslaughter,  but  that  he 
said  that,  so  far  as  he  could  see,  such  a  verdict  could  not 
be  returned  on  the  evidence.  Personally,  I  should  have 
thought  it  was  open  to  very  grave  doubt  whether  he  did 
flot  go  too  far,  and  would  therefore  have  resolved  the  doubt 
in  favour  of  the  accused  and  sent  the  case  to  another  jury. 

However  that  may  be,  in  the  present  case  the  jury  sev- 
eral times  requested  to  be  informed  whether  any  other 
alternative  than  that  of  guilty  or  not  guilty  was  open  to 
them,  the  only  reply  being  a  strong  expression  -of  the 
learned  Judge's  opinion  that  there  was  only  one  verdict 
which  was  warranted  by  the  evidence;  and  therefore  I  think 
the  learned  Judge,  moved  no  doubt  by  the  distressing  cir- 
fumstances  of  the  case,  encroached  on  the  function  of  the 
]\uy  by  withdrawing  from  them  their  power  to  find  a  lesser 
offence.  If  he  could  legally  do  this,  then  I  see  nothinnr  to 
prevent  it  eventually  coming  to  pass  that  the  jury  in  a  crim- 
^^al  trial  would  be  a  mere  machine  to  re^ster  the  opinions 
^f  the  Judge,  and  the  much  vaunted  bulwark  of  liberty 
^onld  become  a  mere  shadow  and  a  name. 
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Clement,  J. : — I  agree  that  there  should  be  a  new  trial, 
on  the  ground  that  the  charge  of  the  learned  trial  Judge 
was  calculated  to  lead  the  jury  to  believe  that  if  they  failed 
to  find  the  accused  guilty  of  rape,  they  would  fall  short 
of  their  plain  duty.  I  do  not  think  a  Judge  is  entitled  to 
press  a  jury  that  far.  The  evidence  points  strongly  to  an 
offence  under  sec.  211  of  the  Code.  No  intimation  of  this 
was  given  the  jury,  and  I  believe  that  if  they  had  known 
that  a  verdict  of  not  guilty  on  the  charge  of  rape  would 
not  necessarily  mean  that  the  accused  would  go  unwhipt  of 
justice,  their  action  on  this  indictment  might  have  been 
different. 

I  am  not  prepared  without  further  consideration  to  go 
to  the  length  to  which  the  learned  Chief  Justice  has  gone 
in  his  judgment  just  delivered.  It  seems  to  me  that  Rex 
V.  Gilbert  stands  in  the  way.  However,  I  do  not  find  it 
necessary  to  come  to  a  definite  conclusion  on  that  point. 

Irving,  J.,  agreed  that  there  should  be  a  new  trial. 


BRITISH  COLXmBIA, 

FULL  COURT. 

FOSS  V.  HILL. 


April  29th,  1908. 


Practice  —  Suvimons  for  Direct wns  —  Ord^r  XXX, —  Venue 
Fixed  hy  Order  Giving  Directions — Subsequent  Applica- 
Hon  to  Change  Venue — Power  of  Judge  to  Vary  Previous 
Order. 

Appeal  by  defendant  from  an  order  of  Morrison,  J., 
in  Chambers  refusing  a  motion  by  the  defendant  to  change 
the  venue  from  New  Westminster  to  Fernie,  upon  the 
ground  that  by  a  previous  order,  made  on  a  summons  for 
directions,  the  venue  had  been  fixed  at  Westminster,  and 
that  there  was  no  power  to  review  or  vary  the  previous 
order. 
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Clement,  J. 
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E.  P.  Davis,  K.C.,  for  defendant. 
Joseph  Martin,  K.C.,  for  plaintiffs. 

Hunter,  C.J.: — On  the  question  of  practice,  especially 
as  the  question  is  res  nova  in  the  full  Court,  I  think  the 
order  made  on  a  summons  for  directions  has  not  the  finality 
^iich  usually  attaches  to  orders  made  by  the  Court  or  a 
'''idge,  but  is  an  interlocutory  direction  which  may  be 
clianged,  if  the  ends  of  justice  require,  by  the  same  or  any 
other  Judge. 

The  title  of  Order  XXX.  itself  indicates  that  what  the 
Judge  does  is  not  to  make  an  order  in  the  ordinary  sense, 
but  to  give  directions,  and  the  directions  are  given  in  re- 
spect of  matters  as  to  which  the  solicitor  may  not  be  in 
^^^  possession  of  the  facts  when  the  summons  is  heard, 
^  it  may  be  taken  out  at  any  time,  and  which  are  mere 
batters  of  procedure,  and  which  do  not  touch  the  rights 
0^  the  parties.  The  design  of  Order  XXX.,  in  short,  is  to 
provide  a  more  elastic  and  at  the  same  time  less  expensive 
procedure  in  respect  of  the  matters  within  its  scope  than 
the  former  systcni  of  ^distinct  applications  and  orders, 
^d  I  think  we  should  be  frustrating  its  object  if  we  were 
to  hold  that  a  direction  given  under  this  Order  has  the 
s&Dae  finality  as  an  ordinary  order.  Even  under  the  old 
practice  the  Court  did  not  feel  itself  hampered  from  chang- 
^  a  purely  procedure  order  whenever  the  ends  of  justice 
required.  In  Prestney  v.  Corporation  of  Colchester,  24 
^h.  D.  317,  it  was  held  that  a  Judge  could  change  an  order 
'or  production  of  documents,  which  had  been  made  by 
another  Judge,  from  one  place  to  another.  Cotton,  L.J., 
^ay^  at  pp.  384-5 :  "  In  my  opinion,  the  Judge  must  have  a 
^#t  in  dealing  with  such  a  question,  and  in  dealing  with 
^bat  has  been  directed  by  a  previous  interlocutory  order, 
^hen  new  facts  are  brought  before  him  to  shew  that  fol- 
lowing the  precise  directions  of  that  interlocutory  order 
^ill  cause  what  he  considers  unnecessary  inconvenience,  or 
other  injury  to  the  parties,  to  give  directions  that,  notwith- 
standing the  previous  interlocutory  order,  a  different  mode 
'^^all  be  adopted  of  carrying  into  effect  the  substance  of  the 
previous  order.  It  would  be  very  different  if  this  were  an 
interlocutory  order  in  which  the  rights  of  the  parties  had 
l^en  decided;  then  it  is  a  case  for  appeal,  and  appeal  only, 
*nd  it  must  be  prosecuted  in  the  ordinary  way.  Here,  where 
it  is  merely  directing  the  mode  in  which  the  plaintiffs  are 


in! 


226 


THE  WESTERN  LAW  REPORTER. 


to  avail  themselves  of  the  right  of  inspection,  in  my  opin- 
ion the  Judge  has  a  perfect  right,  and  it  is  his  duty,  on 
new  facts  being  brought  before  him  which  may  render  it 
necessary  to  do  so  for  the  purpose  of  the  due  administra- 
tion of  justice,  to  make  a  new  order,  varying  the  form  and 
giving  a  new  direction  as  to  the  mode  in  which  production 
shall  be  made.  I  have  known  it  done  frequently  in  my 
practice  at  the  Bar/^ 

It  will  be  observed  that  he  says  "  new  facts/^  This  does 
not  mean  that  new  facts  must  have  come  into  existence 
since  the  former  order  was  made,  but  that  they  may  be 
facts  which  were  not  brought  to  the  attention  of  the  Judge 
who  made  the  order,  as  the  case  was  that  there  were 
a  large  number  of  documents  which  it  would  be  at  once 
oppressive  and  risky  to  bring  to  the  place  originally  named, 
but  the  fact  had  not  been  brought  to  the  first  Judge's  notice. 
Like  instances  in  our  own  Court  under  the  former  practice 
will  be  found  referred  to  in  the  case  of  Alaska  Packers 
Association  v.  Spencer,  11  B.  C.  R.  at  p.  284. 

Whether  in  the  particular  case,  after  a  solicitor  has 
allowed  a  direction  to  be  made  without  objection,  it  should 
be  changed,  depends  altogether  on  the  circumstances.  Here 
it  is  sworn  and  not  contradicted  that  unless  the  venue  is 
changed  the  defendant  will  be  put  to  extra  costs  amounting 
to  upwards  of  $1,000,  while  the  plaintiffs  do  not  shew  that 
the  change  will  prejudice  them,  and  it  is  also  sworn  that 
a  view  of  the  locus  in  quo  distant  a  few  miles  from  the  pro- 
posed place  of  trial  would  be  expedient.  There  is  no  count- 
ervailing material  filed  by  the  plaintiffs,  but  the  case  is 
merely  one  where  they  seek  to  keep  the  defendant  at  an 
undue  disadvantage  arising  from  the  omission  by  the  soli- 
citor's agent  to  keep  the  question  of  the  venue  open  until 
he  had  been  properly  instructed.  If  we  were  to  refuse  the 
relief  asked,  we  should  simply  be  putting  a  premium  on 
dilatory  proceedings  in  connection  with  this  class  of  sum- 
mons, and  at  the  same  time  confessing  ourselves  nnable 
to  prevent  a  mere  interim  direction  which  does  not  touch 
the  rights  of  the  parties  from  working  an  obvious  injustice. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs 
here  and  below,  and  the  venue  changed  to  Fernie. 


Irving,  J.,  agreed  vdih  the  opinion  of  Hunter,  C.J. 


FOfUS  r.  HILL. 
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Clement,  J.  (dissenting): — In  the  Yearly  Practice  for 
1908,  at  p.  326,  it  is  stated  as  "  a  general  rule  that  since 
the  Judicature  Act  no  Court,  Judge,  or  Master  has  any 
power  to  rehear,  review,  alter,  or  vary  any  judgment  after 
it  is  signed,  or  order  after  it  is  made  and  drawn  up;'' 
and  the  cases  cited  fully  bear  out  this  statement. 

Several  qualifications  of  this  general  rule  are  discussed, 
the  only  one  pertinent  here  being  that  "  in  the  case  of  inter- 
locutory applications  and  matters  of  mere  procedure  a 
Jndge  or  Master  has  power,  in  dealing  with  what  has  been 
directed  by  a  previous  interlocutory  order,  where  new  facts 
are  brought  before  him,  which  shew  that  following  the  pre- 
cise directions  of  that  previous  order  will  cause  what  he 
considers  inconvenience  or  other  injury  to  the  parties,  to 
give  directions  that,  notwithstanding  the  previous  interlocu- 
tory- order,  a  different  mode  shall  be  adopted  of  carrying  into 
effect  the  substance  of  the  previous  order." 

In  my  opinion,  the  case  before  us  does  not  fall  within 
this  exception ;  and  it  does  not  fall  within  the  "  slip  Rule  " 
(Order  XXVIII.,  Rule  11),  as  it  cannot  be  pretended  that 
the  provision  in  the  earlier  order  that  the  trial  should  take 
place  at  New  Westminster  was  a  clerical  mistake  or  an 
error  arising  from  an  accidental  slip  or  omission. 

But  it  is  urged  that  under  Order  XXX.  we  have  now  a 
new  form  of  judicial  pronouncement,  differing  from  a  judg- 
nient,  decree,  or  order,  viz.,  a  "  direction/'  which  is  purely 
tentative  and  of  no  binding  force  as  an  adjudication.  Since 
the  decision  of  my  brother  Morrison  the  Yearly  Practice 
for  1908  has  come  to  hand,  and  for  the  first  time  the  state- 
ment appears  (p.  '344)  that  in  England  this  view  is  taken 
of  directions  given  under  Order  XXX.  I  gather  that  the 
"directions'"  given  in  England  under  this  Order  are  not 
embodied  in  any  formal  order,  but  are  simply  entered  on 
what  one  may  describe  as  a  "cause  list."  But,  however 
that  may  be,  the  learned  authors  of  the  Yearly  Practice 
Jo  not  put  the  position  higher  than  as  expressed  in  the 
judfrment  of  Cotton,  L.J.,  in  Prestney  v.  Corporation  of 
Colchester,  24  Ch.  D.  at  pp.  384-5.  The  effect  of  that  judg- 
iTient  is  correctly  stated  in  the  passage  above  cited  from 
p.  327  of  the  Yearly  Practice  of  1908.  There  is  no  sugges- 
tion in  the  case  before  us  of  changed  conditions  or  new 
^acts.  but  simply  that  there  was  not  an  unintentional  but 
a  thoughtless  agreement  to  the  order  as  made.     To  open 
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the  matter  anew  on  this  suggestion  is,  and  I  speak  with 
all  defigrence,  to  encourage  slipshod  methods. 
I  would  dismiss  the  appeal. 


BBITISH  COLTTMBIA. 


April  29th,  1908. 


FULL  COURT. 


SCOTT  V.  McCAETEK. 

Solicitor  —  Negligence  —  Instructions  to  Proceed  under 
Workmen's  Compensation  Act — Failure  to  Observe  Re- 
quirements  of  Act — Action  against  Solicitor — Nonsuit  be- 
cause no  Damage  Shewn — Plaintiff  Injured  in  Mine  not 
Owned  by  his  Employers — "  Undertakers  " — No  Remedy 
Available — *' Owners'' — Burden   of  Proof 

Motion  by  plaintiff  to  set  aside  a  nonsuit  in  an  action 
against  a  solicitor  for  negligence.. 

The  motion  was  heard  by  Hunter,  C.J.,  Irving,  J., 
Morrison,  J. 

J.  A.  Macdonald,  K.C.,  for  plaintiff. 
S.  S.  Taylor,  K.C.,  for  defendant. 

Hunter,  C.J.: — This  is  an  action  against  a  solicitor,  in 
which  the  plaintiff  alleges  that  the  defendant  undertook,  in 
his  capacity  as  solicitor,  on  the  plaintiff's  behalf,  to  duly 
bring  and  prosecute  proceedings  under  the  Workmen's  Com- 
pensation Act,  1902,  against  the  proper  parties,  to  recover 
damages  for  personal  injuries  caused  to  the  plaintiff  by  an 
accident  in  the  Broadview  Mine. 

The  Act  requires,  amongst  other  things,  that  the  em- 
ployer is  to  get  notice  of  the  accident  as  soon  as  practic- 
able, and  that  the  claim  for  compensation  shall  be  made 
within  6  months  of  the  accident;  and  the  plaintiff  alleges 
that  the  solicitor  failed  to  observe  these  requirements,  and 
that  he  thereby  lost  his  remedy. 

It  is  not  in  dispute  that  the  accident  occurred  while 
the  plaintiff  was  in  the  employment  of  certain  persons  who 
were  not  the  owners  of  the  mine,  but  who  were  developing 
it  under  an  option  of  purchase. 


SCOTT  V,  M'CARTER. 
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The  question  that  naturally  arises  at  the  outset  is:  Did 
the  plaintiff  have  a  cause  of  action  against  any  one  within 
the  Act  ?  Section  8  of  the  Act  provides  t'  at  the  Act  "  shall 
appl}'  only  to  employment  by  the  undertakers,  as  herein- 
after defined,  on,  in,  or  about  a  railway,  factory,  mine," 
etc.,  and  by  the  next  sub-section  it  is  declared  that  "  '  under- 
takers '  in  the  case  of  a  mine  means  the  owners  thereof." 

The  Imperial  Act  of  1897,  of  which  our  Act  is  almost 
a  transcript,  provides  in  the  corresponding  section  that 
"  undertaker "  in  the  case  of  a  mine  means  the  owner 
thereof,  within  the  meaning  of  the  Coal  Mines  Regulation 
Act,  1887,  or  the  Metalliferous  Mines  Kegulation  Act, 
1672,  as  the  case  may  be;  and  by  sees.  75  and  41  of  these 
Acts  respectively  it  is  declared  that  the  '*  term  '  owner ' 
when  used  in  relation  to  any  mine  means  any  person  or  body 
corporate  who  is  the  immediate  proprietor  or  lessee  or  occu- 
pier of  any  mine,  or  of  any  part  thereof,  and  does  not  in- 
clude a  person  or  body  corporate  who  merely  receives  a 
royalt}',  rent,  or  fine  from  a  mine,  or  is  merely  the  pro- 
prietor of  a  mine  subject  to  any  lease,  grant,  or  Ucense 
for  the  working  thereof,  or  is  merely  the  owner  of  the 
soil  and  not  interested  in  the  minerals  of  the  mine;"  and 
by  the  former  section  it  is  also  provided  that  "  any  con- 
tractor for  the  working  of  any  mine  shall  be  subject  to  the 
Act  in  hke  manner  as  if  he  were  an  owner,  but  so  as  not 
to  except  the  owner  from  any  liability." 

It  is  plain  from  these  provisions  that  the  word  "  owner  " 
in  the  Imperial  Compensation  Act  includes  the  operator, 
but  the  British  Columbia  Act  in  terms  applies  only  to  the 
owner,  and  there  is  nothing  to  indicate  that  the  legisla- 
ture meant  to  include  operators;  and  it  is  a  familiar  prin- 
ciple that  it  is  no  part  of  the  function  of  a  Court  to  insert 
language  into  an  Act  of  Parliament  which  is  not  to  be 
found  there,  except  perhaps  to  avoid  an  absurdity:  see,  e.g., 
Salomon  v.  Salomon  &  Co.,  [1897]  A.  C.  at  p.  34;  and 
this  must  especially  be  the  case  where  the  statute  creates 
new  rights  and  remedies. 

I  am,  therefore,  unable  to  see  that  the  plaintiff  has  lost 
anything  by  the  alleged  negligence,  and  it  therefore  be- 
comes unnecessary  to  discuss  the  other  points. 

We  must  dismiss  the  motion,  but  there  ought  to  be  some 
remedy  provided  by  the  legislature  by  which  a  workman 
may  be  compensated  for  injuries  sustained  under  such  cir- 
cumstances. 
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Morrison,  J.,  agreed  with  Hunter.  C.J. 

Irving  J.  (dissenting) : — ^I  am  not  prepared  to  agree  that 
this  action  should  not  have  been  allowed  to  go  to  the  jury. 

By  the  statute  a  remedy  is  given  where  the  employer  is 
the  "  owner  "  of  the  claim,  and  it  is  said  that  because  the 
plaintiff  did  not  shew  at  the  trial  who  the  "  owners ''  were, 
the  action  must  be  dismissed.  It  was  not  shewn  that  the 
men  who  were  working  the  claim  at  the  time  of  the  acci- 
dent were  not  owners  within  the  meaning  of  the  Act. 

The  word  **  owner  "  is  an  ambiguous  word — ^per  Parke, 
B.,  in  Chauntler  v.  Robinson,  4  Ex.  163 — and  may,  for  aught 
we  know,  include  the  persons  in  whose  employ  the  plaintiff 
was  at  the  time  of  the  accident. 

The  defendant's  duty  was  to  have  ascertained  the  exact 
terms  upon  which  those  persons  were  working  the  claim. 
This  he  omitted  to  do.  It  is  argued  that  to  make  this  action 
sustainable  it  is  incumbent  on  the  plaintiff  to  do  now  what 
the  defendant  neglected  to  do,  that  is,  obtain  the  evidence 
of  the  terms  upon  which  the  mine  was  being  worked  by 
Emmens  and  Bottoroff.  In  view  of  the  defendant's  letter 
of  10th  July,  1907,  to  the  plaintiff,  "  that  you  (Scott)  have 
a  perfectly  good  case  against  Emmens  and  Bottoroff,"  it 
was  not  necessary  for  the  plaintiff  to  go  further.  That  let- 
ter made  a  sufficient  prima  facie  case.  The  onus  was  then 
on  the  defendant  to  explain  what  he  meant  by  the  statement 
that  "  he  (Scott)  had  a  good  case  against  Emmens  and 
Bottoroff." 


BRITISH  COLUHBIA. 

April  29th,  1908. 
full  court. 

BRYCE  V.  CANADIAN  PACIFIC  R.  W.  CO. 

*S7itp — Collision  — •  Overtaking  Vessel — Cause  of  Collision — 
Signals — Look-out — Rules  of  Navigation — "Keep  out  of 
the  Way  " — '*  Narrow  Channels  '' — "  Safe  and  Practic- 
able ** — Usage  or  Custom  of  Vessels — Evidence — Credibi- 
lity of  Witness — Erasures  and  Interlineations  in  "  Scrap 
Log  " — Expert  Evidence — Practice  of  Admiralty  Court — 
Assessors, 

Appeal  by  plaintiffs  from  judgment  of  Martin,  J.,  6 
\\\  L.  R.  53,  13  B.  C.  R.  97. 


^KYVE   V.   CAXADIAN   PACIFIC  R.   W.   CO. 
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Cuji^  appeal  was  heard  by  Hunter,  C.J.,  Irving.  J., 
ijjL     Ph  Martin^  K.C.,  and  W.  J.  Bowser,  K.C.,  for  plain- 
E.  V.  Bodwell,  K.C.,  for  defendants. 

Hunter,   C.J. : — Shortly   after    2    p.m.    on   2l8t  July, 
1906,  the  "  Princess  Victoria,''  a  steamship  of  6,000  horse 
power  and  21  knots,  belonging  to  the  defendants,  left  Van- 
couver on  her  regular  triangular  run  to  Victoria  and  Seattle. 
She  took  the  nearest  route  to  sea,  i.e.,  between  Bumaby 
Shoal  and  Brockton  Point,  and  entering  the  south  side  of 
the  Narrows,  after  overhauling  a  small  launch,  almost  im- 
mediately collided  with  the   tug  "  Chehalis,"  which  sank, 
and  some  9  persons  were  drowned.     As  the  day  was  fine 
and  clear,  and  as  it  cannot  be  disputed  that  the  "  Princess 
Victoria''  was  an  overtaking  vessel,  within  the  meaning  of 
the  regulations,  and  was  on  the  wrong  side  of  the  channel 
(it  being  admitted  that  the  Narrows  is  a  narrow  channel), 
the  onus  is  on  the  defendants  to  account  for  the  occurrence. 
This  they  attempt  to  do  by  alleging  that  the  "  Chehalis  " 
altered  her  course  as  the  "  Princess  "  approached,  and  that 
if  she  had  not  done  so  there  would  have  been  no  collision. 
In  snpport  of  this  allegation  there  was  the  evidence  of 
the  officers  of  the  "  Princess.''     Captain  Griffin  says  that 
after  he  starboarded  her  helm  to  go  around  Brockton  Point, 
he   saw   a  motor  launch,  which  according  to  First  Officer 
Guns  was  behaving  badly  in  her  efforts  to  buck  the  tide,  but 
owing  to  the  course  it  was  taking  he  could  not  go  so  far  to 
port  as  he  had  intended,  and  had  to  steady  up  to  prevent 
the  '*  Princess  "  from  running  it  down ;  in  other  words,  he 
had  to  alter  his  course.    This  of  course  brought  him  nearer 
to  the  **  Chehalis,"  which  he  had  observed  crossing  the  Nar- 
rows   before  he  rounded  the  point,  and  he  says  he  gave 
two  blasts  to  notify  her  captain  that  he  was  going  to  pass 
him  on  his  port  side^  and  that  when  in  the  act  of  giving 
the  second  blast  he  noticed  the  "  Chehalis  "  make  a  sudden 
change   in   her  course,  taking  her  across  the  bows  of  the 
"  Princess/'     This  statement  conflicts  with   the   entry  in 
the  scrap    log   (which  was  admittedly   altered  before   the 
transfer  to  the  ink  log)  and  which  stated  as  follows :  "  See- 
ing *  Chehalis  '  coming  across  our  bows  under  a  starboard 
hehn  maJftag  for  the  bight  west  of  Brockton  Point,  blew 
two  whistles  and  stopped  engines." 
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He  also  admitted  on  eross-cxaniination  that  he  did  not 
know,  as  the  log  states,  that  the  "  Chehalis  "  was  under  a 
starboard  helm.  It  is  therefore  evident  that  the  account 
of  the  occurrence  in  the  log  is  not  to  be  relied  upon,  and  it 
is  also  significant  that  the  log  does  not  suggest  that  the 
"  Chehalis "'  had  altered  either  her  course  or  her  speed.  He 
also  says  that  at  the  time  of  the  impact  his  engines  had  been 
put  full  speed  astern,  and  that  the  speed  had  been  reduced 
to  3  knots  by  water,  which  would  make  the  "Princess" 
going  3  knots  astern  by  land,  the  current  being  6  knots; 
but  it  seems  to  me  that  this  is  quite  impossible,  having 
regard  to  the  way  in  which  the  vessels  collided  and  the 
angle  of  the  collision.  It  must  be  obvious  that  if,  when 
going  astern  by  the  land,  there  was  a  collision,  there  must 
have  been  plenty  of  time  to  have  shot  ahead  clear  of  the 
"  Chehalis "  owing  to  the  greatly  superior  speed  of  the 
"Victoria.^' 

Captain  Griffin's  evidence  is  in  the  main  supported  by 
Hilliard  the  quartermaster,  and  Guns,  first  officer,  acting  as 
pilot.  Sweet,  a  passenger  on  the  "  Victoria,^'  says  that  he 
first  noticed  the  "  Victoria  ^'  running,  as  he  thought,  danger- 
ously close  to  the  direction  taken  by  the  launch,  and  that 
afterwards  his  attention  was  caught  by  the  *'  Chehalis  ^'  com- 
ing across  the  bows  of  the  *^  Princess,"  having  changed  the 
direction  of  her  course  as  he  first  saw  it,  but  he  admits  in 
cross-examination  that  the  apparent  change  might  have 
been  an  optical  illusion  if  the  "  Princess ''  had  altered  her 
course,  and  it  is  virtually  admitted  that  the  latter  did  so, 
as  she  had  to  steady  up  and  discontinue  her  course  to  port 
in  order  to  avoid  the  launch.  Grant,  another  passenger 
on  the  "Victoria,"  thought  it  was  the  tide  that  brought 
the  "  Chehalis  "  across  her  bows,  but  is  evidently  mistaken 
in  thinking  that  the  "  Princess  "  did  not  change  her  course 
to  avoid  the  launch.  Vilas,  another  passenger,  says  he  was 
"  watching  the  course  of  the  launch  and  wondering  if  it 
would  get  out  of  the  way  in  time  to  save  its  own  neck.  Of 
course  we  were  travelling  along  at  the  time  a  pretty  fast 
clip."  And  he  says,  that,  as  he  stood  looking  at  the  launch 
to  see  if  it  got  any  of  the  wash  from  the  "Victoria,"  he 
heard  the  captain  give  two  whistles  and  looked  up  and 
saw  the  "  ChehaJis  "  coming  right  under  her  bow.  It  will 
be  noticed  that  none  of  these  passengers  say  that  they 
looked  backwards  at  the  track  made  by  the  "Vfttoria"  as 
she  was  passing  the  launch  to  see  if  she  had  changed  her 
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course,  and  it  is  notorious  that  the  ordinary  observer  on  a 
moTing  object  is  almost  certain  to  be  nnder  an  optical  illu- 
sion as  to  the  motions  or  course  of  any  other  object,  if  he 
confines  his  attention  to  the  other  object,  as  no  doubt  these 
persons  did,  being  on  the  eve  of  a  collision. 

The  only  e\adence  that  Captain  House  altered  his  helm, 
and  the  learned  Judge  finds  that  he  did  alter  his  helm, 
was  that  of  land,  as  none  of  the  oflBcers  of  the  "  Victoria " 
could  say  that  they  saw  House  shift  his  h^lm ;  in  fact,  the 
quartennaster  not  only  does  not  say  so,  but  says  that  the 
'Chehalis"  came  across  with  the  tide.  But  Lind  clearly 
discredited  himself  by  his  free  and  easy  swearing,  as  where, 
for  example,  he  says  he  swore  to  the  fact  that  he  saw  the 
person  steering  the  "  Chehalis ''  throw  his  wheel  to  the 
right,  which  immediately  threw  her  to  port,  although  it 
would  have  the  contrary  effect,  because  the  attorneys  agreed 
"^'lut  that  statement  of  facts  should  prevail.*' 

On  the  other  hand,  we  have  the  evidence  of  Jones,  the 
lighthouse  keeper  at  Brockton  Point,  who  says  that  he  saw 
the  launch  about  400  yards  west  of  the  point  and  about  100 
yards  south  of  the  "  Chehalis;''  and  first  saw  the  "  Victoria  " 
about  50  yards  east  of  the  Point,  making  the  tug  about 
40U  or  500  yards  ahead  of  her.  The  "  Victoria"  was  going 
full  speed,  and  going  closer  to  the  "  Chehalis,''  and  he  did 
not  observe  any  change  in  her  speed  until  she  struck.  This 
evidence,  which  was  not  broken  down,  is  the  evidence  of 
a  person  on  shore  presumably  indifferent  between  the  par- 
ties, who  had  been  watching  these  very  waters  for  17  years, 
and  therefore  far  more  capable  of  observing  accurately  what 
was  going  on  than  any  passenger  on  either  vessel. 

Grove,  the  lighthouse  keeper  at  Prospect  Point,  says  he 
noticed  that  the  "  Victoria  "  seemed  to  be  heading  straight 
for  the  "  Chehalis,"  and  that  as  soon  as  the  sound  of  the 
^'Victoria's"  whistle  had  reached  him  the  collision  had 
taken  place,  and  judging  by  the  wash  of  the  "  Victoria's " 
bow  she  was  going  very  fast. 

Discarding  then  the  evidence  of  the  passengers  on  both 
sides  as  of  little  or  no  value,  on  the  question  of  a  change  in 
the  course  of  the  "  Chehalis,"  we  have  the  evidence  of  the 
officers  of  the  "  Victoria  "  opposed  by  that  of  the  officers  of 
the  "Chehalis,"  as  both  House  and  Dean  deny  that  she 
altered  her  course,  while  both  the  lighthouse  keepers  dis- 
tinctly swear  that  the  "  Victoria "  seemed  to  them  to  be 
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going  towards  the  "CTiehalis"  and  not  the  "Chehalis" 
towards  the  "  Victoria/^  and  there  is  the  further  circum- 
stance that  no  plausible  reason  was  urged  why  the  "  Cheha- 
lis^^  should  have  made  the  extraordinary  change  in  her 
course  as  alleged. 

There  is,  therefore,  in  my  opinion,  no  solid  evidence  to 
make  good  the  onus  on  the  "  Victoria "  to  shew  that  House 
altered  his  helm  so  as  to  contribute  to  the  collision,  and  if 
there  was  any  alteration  of  the  helm,  it  was  done  in  the 
effort  to  avoid  the  collision;  and  if  there  was  in  the  course 
of  the  "  Chehalis,''  although  not  through  the  fault  of  the 
helmsman,  then  it  was  due  to  the  tide,  which  was  one  of 
the  possibilities  which  Captain  GriflBn  should  have  taken 
into  account  when  overtaking  a  vessel  which  was  barely  able 
to  cope  with  the  current.  Even  the  learned  Judge  does  not 
find  that  House  altered  his  helm  until  after  Griffin's  signal, 
but,  according  to  the  evidence  of  Cotton,  the  passenger  on 
the  "  Victoria,"  the  two  lighthouse  keepers.  Dean,  the  engin- 
eer, and  the  plaintiff  Bryee,  the  signal  was  almost  imme- 
diately followed  by  the  collision;  in  fact,  the  latter  says  th^t 
he  had  not  time  to  go  and  warn  his  wifie,  who  was  below; 
while  House  says  that  after  hearing  the  signal  he  did  not 
quite  get  his  helm  hard  over  when  his  vessel  was  struck. 

In  my  opinion,  the  evidence  clearly  shews  that  Captain 
Griffin  soon  found  himself  in  difficulties  when  he  entered 
the  wrong  side  of  the  Narrows,  which  there  was  no  reason 
for  doing  (except  possibly  to  make  up  time,  as  he  was  late), 
e=^ecially  as,  according  to  himself,  his  vessel  was  easy  to 
handle,  and  he  never  saw  a  tide  which  had  the  least  effect 
on  her.  On  his  port  side  he  found  a  launch  which  was 
wobbling  about  in  her  efforts  to  get  into  the  slack  water, 
and  on  his  starboard  side  he  saw  a  small  tug  making  across 
the  Narrows,  evidently  to  get  the  advantage  of  the  slack 
water,  which  under  the  circumstances  she  had  a  right  to  do. 
He  should  have  at  once,  if  necessary,  slowed  down  or  stop- 
ped and  proceeded  to  the  proper  side  of  the  channel  astern 
of  the  tu^.  The  initial  fault  wa.s  in  rounding  Brockton 
Point  at  full  speed.  If  he  chose  to  take  that  route,  he 
should  have  proceeded  slowly  with  his  vessel  well  in  hand  to 
anticipate  any  emergency;  while,  if  he  chose  to  go  at  full 
speed,  then  he  should  have  gone  to  the  east  of  Bumaby 
Shoal  until  he  opened  up  the  Narrows,  and  had  a  clear 
view  of  it  as  far  as  the  entrance.  But,  even  though  he  did 
round  the  Point  at  full  speed,  I  think  he  could  easily  have 
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avoided  the  catastrophe  by  goiftg  over  to  the  north  side 
astern  of  the  "  Chehalis;"  but  the  trouble  was  that  in  mak- 
ing up  his  mind  to  pass  between  the  launch  and  the  tug  he 
miscalculated  the  combined  retarding  effect  of  the  current 
and  the  steadying  up  of  his  ship  to  avoid  the  launch,  and, 
in  my  opinion,  the  "  Victoria  "  was  solely  to  blame,  having 
committed  a  breach  of  articles  22,  23,  24,  and  25  of  the 
regulations. 

So  far  as  concerns  the  suggestion  that  the  "  Chehalis  " 
should  have  kept  a  look-out  astern^  and  was  in  fault  for  not 
doing  80,  I  think  that  it  is  altogether  unsound.  Article 
24  is  more  peremptory  in  its  terms  than  almost  any  other, 
and,  in  my  opinion,  its  object  was  to  assure  those  on  the 
overtaken  vessel  that  they  need  not  concern  themselves 
about  the  movements  of  the  overtaking  vessel,  provided  the 
former  keeps  its  course  and  speed.  It  is  obvious  that  if 
the  leading  vessel  is  to  take  into  account  the  possibilities  of 
miscalculation  and  error  by  the  overtaking  vessel  and  keep 
noticing  her  movements,  it  might  by  endeavouring  to  neu- 
tralize some  supposed  error  precipitate  the  very  result 
which  it  sought  to  avoid.  The  principle  to  be  enforced  is  ' 
easy  and  simple  and  leaves  no  room  for  uncertainty,  and 
it  is  that  the  rear  vessel  must  keep  out  of  the  way  of  the 
one  ahead. 

With  respect  to  the  fault  ascribed  to  Captain  Oriffin 
for  having  given  only  two  blasts  when  he  was  about  to  go 
astern,  I  am  not  disposed  to  lay  any  stress  on  this,  as  the 
mischief  had  then  been  done,  and  it  was  of  vastly  more 
consequence  at  that  moment  to  try  to  minimize  the  efifect 
of  his  error  than  to  trouble  himself  about  the  whistle. 

I  have  not  found  it  necessary  to  concern  myself  with 
the  authorities,  as,  in  my  opinion,  on  the  facts  there  was 
a  plain  breach  of  plain  regulations  on  the  part  of  the  "  Prin- 
cess Victoria,'*  and,  as  stated,  the  onus  on  her  to  make 
out  that  the  "  Chehalis  "  also  violated  the  regulations  and 
thereby  contributed  to  the  disaster,  has  not  been  discharged. 

It  was  insisted  during  the  argument  that  we  ought  not 
to  set  aside  the  findings  of  the  learned  trial  Judge,  con- 
curred in  as  they  were  by  the  assessors.  But  in  this  case 
there  was  no  question  as  to  what  was  the  proper  manoeuvre 
to  make  at  any  time,  except  possibly  that  the  collision  might 
have  been  avoided  at  the  last  moment  if  the  "Princess** 
had  thrown  her  -  helm  hard  over  or  put  only  one  screw 
astern,  in  which  case  the  assessors  would  be  wrong.     The 
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sole  question  is  whether  or  not  either  or  both  vessels  com- 
mitted a  breach  of  the  regulations,  and  this  is  a  question 
which  the  Court  alone  must  decide  regardless  of  the  opin- 
ion of  the  assessors. 

In  my  opinion,  the  appeal  should  be  allowed  with  costs 
here  and  below,  in  favour  of  all  the  plaintiflEs,  but,  as  my 
brother  Clement  differs  as  to  Howse,  and  my  brother  Irving 
thinks  that  the  appeal  should  be  dismissed  as  to  all  the 
plaintiffs,  the  appeal  will  be  allowed  as  to  all  except  Howse. 

As  counsel  for  the  appellants  stated  that,  in  the  event 
of  the  appeal  being  allowed,  they  would  not  bring  any  more 
evidence  as  to  the  amount  of  compensation  that  should  be 
allowed,  we  think  that  it  is  proper  for  us  to  assess  the 
damages  at  once,  which  we  do  as  follows: — 

To  the  plaintiff  Bryce,  suing  for  himself....    $10,000 
To  the  plaintiff  Bryce,  suing  as  administrator 

of  his  wife,  deceased 5,000 

To  be  apportioned  as  follows: — 

$3,000    to   himself,   and   $2,000   to   the 
mother  of  his  wife. 

To   the  plaintiff  Benwell,  for  himself    1,000 

For  the  loss  of  his  son 3,000 

To  be  apportioned  as  follows: — 

$1,500  for  himself  and  $1,500  for  his 
wife. 

To  the   plaintiff   Dean    1,500 

To  the  plaintiff  Crawford  for  the  loss  of  his  son       4,000 
To  be  apportioned  as  follows:— 

$2,000  for  himself  and  $2,000  for  his 
wife. 
As  to  the  plaintiff  Yamaguchi  it  was  agreed  that  the  ques- 
tion of  compensation  should  stand  to  abide  the  result  of 
the  appeal,  and  this  matter  will  be  dealt  with  by  a  member 
of  the  Court  at  the  convenience  of  the  parties. 

With  regard  to  Howse,  we  have  agreed  to  assess  the 
damages  at  $2,000,  in. the  event  of  another  appellate  tri- 
bunal coming  to  the  conclusion  that  he  is  entitled  to  suc- 
ceed to  the  full  extent,  and  in  the  meantime  the  question 
of  the  application  of  the  iVdmiralty  rule,  as  well  as  his 
costs,  is  reserved. 


Clement,  J. : — As  to  all  the  appellant-plaintiffs,  other 
than  Howse,  this  appeal  must,  in  my  opinion,  be  allowed. 
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Deferring  consideration  of  Howse^s  case,  but  assuming 
for  a  moment  that  he  was  guilty  of  negligence  causing  the 
disaster,  that  negligence  is  not  imputable  to  the  other  plain- 
tiffs: "The  Bernina/'  57  L.  J.  Ad.  66;  and  as  to  them  there- 
fore the  question  still  remains,  was  the  officer  in  charge  of 
the  "  Princess  Victoria  ^'  guilty  of  negligence  causing  the 
collision?  For  there  may  be  two  causes — ^both  proximate, 
both  simultaneously  operative — of  the  one  event.  Where  one 
of  those  causes  is  the  negligence  of  the  party  suing,  he  can- 
not recover;  but  where  it  is  the  negligence,  not  of  the  plaintiff, 
but  of  a  third  party,  it  cannot  operate  to  screen  the  party 
6ued,  the  inquiry  then  being,  as  I  have  indicated,  was  the 
defendant  also  guilty  of  negligence  ?  When  the  negligence 
alleged  in  a  collision  case  is  disregard  of  a  statutory  regula- 
tion, the  further  question  in  Canadian  cases  is,  as  pointed  out 
^  "The  Cuba,"  26  S.  C.  R.  at  p.  661,  '*  whether  the'  non- 
observance  of  the  rule  did  or  did  not  in  fact  contribute  to  the 
<^ollision." 

Reference  is  there  made  to  "  The  Margaret,"  54  L.  J.  Ad. 

^\  (H.  L).    In  that  case,  which  turned  upon  the  Thames 

Navigation  Rules,  Lord  Blackburn  says.-*     "In  that  case" 

■^speaking  of  "  The  Khedive,"  5  App.  Cas.  876—"  the  rule 

^as  a  rule  by  statute,  and  it  was  enacted  positively  that,  if 

ne  rule  was  not  obeyed,  the  breach  of  it  should  in  itself  be 

seined  to  be  blame.     When  the  statute  imposing  the  rule  is 

short  of  that,  it  is  necessary  to  see  that  the  actual  transgres- 

sJOfl  has  jjggQ  jn  fac^  w^Q  cause  of  the  accident  to  some 

eiteni  (it  does  not  matter  how  much),  and  that  is  matter 

oi  proof." 

In  that  same  case  Lord  Watson  expresses  his  view  thus : 
*'  But  in  the  case  of  a  rule  like  this,  mere  disobedience  is  not 
enough;  it  must  be  shewn  that  it  constituted  fault  in  this 
sense— that  it  was  actively  contributing  to  the  collision.  To 
express  it  otherwise,  it  must  be  shewn  to  have  been  one  of  the 
proximate  causes  of  the  collision." 

Later  on,  he  expresses  the  opinion  that  the  vessel,  dis- 
r^rding  one  of  the  rules,  must  accept  the  onus  of  shewing 
that  the  neglect  did  not  contribute  to  the  collision ;  but  that 
^iew  does  not  appear  to  have  been  shared  by  the  other  noble 
Lords,  and  I  do  not  burden  the  defendants  with  that  onus 
here. 

In  the  case  before  us,  the  "  Princess  Victoria "  was,  in 
wj  opinion,  guilty  of  a  most  unjustifiable  breach  of  art.  25  of 
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the  Collision  Regulations,  and  that  breach  was,  I  think,  the 
larger  inducing  cause  of  the  catastrophe. 

Article  25  reads  as  follows:  **  In  narrow  channels  every 
steam  vessel  shall,  when  it  is  safe  andl  practicable,  keep  to 
that  side  of  the  fairway  or  mid-channel  which  lies  on  the 
starboard  side  of  such  vessel/' 

To  suggest  a  possible  practice  to  the  contrary  is  but  to 
suggest  a  practice  of  law-breaking.  One  can  readily  see  that 
allowance  might  be  plausibly  claimed  for  small,  low-powered 
craft  going  out  through  the  Narrows  against  the  tide;  and 
naturally  desirous!  of  taking  every  advantage  of  slack  water 
and  back  eddies.  Such  craft  might  possibly  find  protectioa 
in  the  plea  that  the  starboard  side  of  mid-channel  was  not 
to  them  "  safe  and  practicable,''  but  manifestly  no  such  plea 
could  be  put  forward  by  a  vessel  like  the  "  Princess  Victoria.*' 

The  learned  trial  Judge  has  held  that  the  First  Narrows, 
from  Prospect  Point  to  Brockton  Point,  must  be  deemed  a 
"  narrow  channel "  within  the  meaning  of  this  article,  and  I 
entirely  agree  with  this  view.  The  learned  Judge  then 
animadverts  very  emphatically  upon  the  action  of  Captain 
Howse  in  disregarding  this  regulation;  but,  in  my  opinion — 
and  I  say  it  with  all  deference — the  fault  of  Captain  Howse 
in  that  regard  was  venial  when  compared  with  the  reckless- 
ness of  the  captain  of  the  "  Princess  Victoria."  The  only 
reference  1  can  find  in  thej  judgment  under  review  to  this 
art.  25,  so  far  as  it  touches  the  **  Princess  Victoria,'*  is  at 
the  foot  of  p.  104  (13  B.  C.  R.)  and  as  to  this  the  learned 
Judge  says  (p.  105)  :  "It  is  enough  t6  refer  to  what  has 
already  been  said  on  the  point " — meaning,  evidently,  to  refer 
to  the  passage  on  p.  102  which  deals  with  the  position  only 
after  the  ^*  Princess "  had  rounded  the  point.  She  is 
exonerated  from  all  blame!  thereafter,  but  no  reference  is 
made  to  her  course  up  to  that  time.  In  the  latest  case  upon 
this  particular  article — The  ^*  Kaiser  Wilhelm  der  Grosse," 
76  L.  J.  P.  97,  138 — Sir  Gorrell  Barnes  gives  expression  to  a 
view  which,  if  I|  may  say  so,  must  commend  itself  by  its 
inherent  reasonableness,  and  that  is,  that  the  rule  ought  to  be 
taken  as  applicable,  not  only  to  the  actual  channel,  but  also 
to  "  so  much  of  the  water  adjoining  as  was  necessary  for  the 
navigation  of  the  channel."  The  same  view  appears  clearly 
put  forward  in  The  "  Harvest,"  55  L.  J.  Ad.  35,  in  appeal 
11  P.  D.  90.  In  this  last  case,  it  is  true  there  was,  in  addi- 
tion to  the  ordinary  narrow  channel  rule,  an  express  rule  that 
vessels  should  be  brought  into  the  port  at  the  mouth  of  the 
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Tyne  to  the  north  of  mid-channel,  i.e.,  the  starboard  side  for 
enttfing  ships,  and  should  be  taken  out  to  the  south,  i.e.,  the 
starboard  side  also  for  ships  bound  out.  Of  this  rule  Butt, 
J.,  says:  "My  understanding)  of  that  rule  is  that  a  vessel 
about  to  enter  the  T3me  coming  from  the  southward  is  not  to 
cross  the  south  side!  to  the  north  side  close  up  to  the  pier- 
heads. She  is  to  get  on  a  course  that  will  take  her  up  the 
river  at  some  considerable  distance  outside  the  piers.  The 
reason  for  such  a  regulation  is  obvious." 

And  in  that  case  a  cross  course  two  or  two-and-a-half 
cables,  i.e.,  1-5  or  1-4  of  a  mile,  distant  from  the  pier-head 
was  held  faulty.  In  the  Court  of  Appeal  this  view 
was  upheld  and  emphasized.  See  also  The  "  John  o'  Scott," 
[1897]  P.  64.  If,  as  put  by  Butt,  J.,  the  reason  is  "  obvious," 
good  seamanship  would  dictate  the  course,  apart  from  ex- 
press regulation. 

Applying  the  principle  thus  enunciated  to  the  case  before 
us,  it  seems  clear  that,  as  a  matter  of  obedience  to  the  regula- 
tions, as  well  as  of  regard  for  what  should  be  the  first  care 
of  a  good  seaman,  namely,  the  safeguarding  of  life  and  pr'>- 
perty,  a  vessel  entering  the  First  Narrows  from  the  east 
should  not  only  enter  at  a  point  north  of  mid-channel,  but 
should  get  on  to  a  course  that  will  take  her  down  the  Narrows 
at  some  considerable  distance  outside,  i.e.,  to  the  eastward  of 
the  entrance.  The  fact  here  is  that  instead  of  taking  the 
course  she  should  have  taken  outside  Burnaby  Shoal,  thus 
opening  up  her  course  down  the  Narrows,  the  "  l^rincews 
^  ictoria  '■  got  at  once,  after  leaving  her  dock,  upon  a  course 
wliich  took  her  into  the  First  Narrows  within  a  very  short 
distance — 70  to  75  yards  the  captain  made  it — from  Brockton 
Point  and  away  to  the  south  of  mid-channel,  and  found  her- 
self at  once  in  trouble.  She  had  deliberately  entered  the 
channel  on  the  wrong  side  at  full  speed,  and  she  continued 
on  that  wrong  side  to  the  end,  unable  to  pull  up  in  time  to 
avoid  collision.  Under  these  circumstances,  I  am  quite  un- 
able to  differentiate  this  case  from  Thorogood  v.  Bryan,  18 
L.  J.  C.  P.  336.  I  mean  of  course,  as  that  case  should  have 
been  decided'  in  the  view  of  the  House  of  liords  in  The 
"  Bernina,"  ubi  supra.  Thorogood  was  riding  in  a  cab.  His 
driver  negligently  set  him  down  in  the  middle  of  the  road 
instead  of  at  the  kerb.  The  defendant's  coachman,  driving 
.at  excessive  speed,  ran  over  and  killed  him.  According  to  the 
House  of  Lords  (eliminating  any  question  of  Thorogood's 
own  personal  negligence  in  getting  out  where  he  did)   his 
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widowj  should  have  recovered.  I  can  see  no  difference  in 
principle  between  the  act  of  Thorogood's  driver  in  negligAitly 
setting  his  fare  down  where  he  did  in  the  way  of  a  negligently 
advancing  cab,  and  the  act  of  Captain  Howse  in  negligently 
placing  his  passengers  and  crew  in  the  way  of  the  negligently 
advancing  "  Princess  Victoria."  I  am  not  here  placing  any 
stress  upon  the  question  of  the  speed  of  the  ''  Princess  Vic- 
toria," but  upon  the  fact  that,  as  the  result  of  a  gross  dis- 
regard of  a  plain  rule,  she  advanced  upon  the  spot  where  the 
collision  took  place,  and,  like  the  driver  of  Bryan's  cab,  could 
not  pull  up  in  time  to  avert  disaster.  In  my  opinion,  it  is 
impossible  to  say  otherwise  than  that  one  effective  cause  of 
that  disaster  was  the  negligence  of  the  captain  of  the  "  Prin- 
cess Victoria."  See  Englehart  v.  Farrant,  [1897]  1  Q. 
B.  243.  With  all  deference,  I  again  point  out  that  this 
aspect  of  the  case  is  not  really  touched  upon  in  the  judgment 
under  review. 

Other  breaches  of  the  regulations  were  charged  against 
the  "  Princess  Victoria :"  (a)  that  her  speed  was,  under  the 
circumstances,  excessive;  (b)  that,  if  she  gave  a  two-blast 
signal,  she  did  not  in  fact  do  what  that  signal  indicated,  viz., 
direct  her  course  to  port;  (c)  that,  instead,  she  reversed  her 
engines  and  went  full  speed  astern  without  giving  the  three- 
blast  signal  to  indicate  that  manoeuvre;  (d)  that  she,  an 
overtaking  ship,  failed  to  keep  out  of  the  way;  (e)  that, 
finally,  she  failed  to  slacken  her  speed  as  promptly  as  was 
necessary  on  approaching  the  "  Chehalis."  In  view  of  the 
opinion  that  I  have  expressed — that  there  was  throughout 
a  clear  and  continuous  breach  of  art.  25 — it  becomes  unneces- 
sary to  say  an^-thing  as  to  these  other  alleged  transgressions 
other  than  this,  that  I  am  not  satisfied  that  any  one  of  them 
was  a  cause  of  the  collision.  I  should,  perhaps,  except 
charges  (a),  (d),  and  (e),  as,  to  some  extent  and  in  a  sense, 
those  charges  are  involved  wiih  tha  more  comprehensive 
charge  under  art.  25.  But,  standing  alone,  that  is  to  say, 
if  the  "  Princess  Victoria ''  had  been  properly  where  she  wajs 
immediately  after  rounding  Brockton  Point,  I  could  not  say 
that  the  learned  trial  Judge  was  not  justified  on  the  evidence 
in  finding  that  those  charges  .were  not  substantiated,  i.e.,  as 
effective  causes  of  this  disa.ster.  I  point  out,  however,  in  re- 
ference to  charge  (a)  tliat  in  The  "  Kaiser  Wilhelm  der 
Grosse,"  ubi  supra,  Lord  Alverston  criticises  rather  strongly 
an  attempt  to  cross  the  mouth  of  Cherbourg  Harbour,  a 
"narrow  channel,"  at  half  speed — in  that  case   18  knots. 
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But  I  must  express  my  dissent  from  the  learned  trial  Judge's 
^iew  of  the  meaning  of  the  words  "  I  am  directing  my  course 
to  port."  The  word  "  port  "  can  manifestly  have  no  refer- 
ence to  the  port  side  of  the  other  ship,  as  the  signal  would,  if 
so  construed,  mean  one  manoeuvre  of  the  helm  on  the  part 
of  an  overtaking  ship  and  the  very  opposite  in  the  case  of  a 
meeting  ship.  I  think  the  signal  must  mean  "  1  am  under 
a  Bt&rboard  hehn."  See  The  "Kaiser  Wilhehn  der  Grosse," 
nbi  supra,  in  which  Fletcher-Moulton,  L.J.,  speaks  of  the 
one-blast  signal  as  meaning  "  that  she  was  acting  under  a 
port  helm,"  and  the  two-blast  signal  is  spoken  of  by  both 
Lord  Alverstone  ancj  Fletcher-Moulton,  L.J.,  as  indicating 
^at  the  ship  giving  the  signal  was  "  starboarding."  See  also 
The  "Aristocrat,"'  77  L.  J.  P.  57.  Lord  Alverstone's  Ian- 
^age  in  the  earlier  case,  "  that  he  should  twice  signal  he  was 
starboarding  when  he  was  not  doing  so  was  highly  improper," 
^ould  be  very  pertinent  here  if  the  "  false  signal "  (as  Lord 
Alverstone  calls  it  later  on  in  his  judgment)  had  contributed 
to  the  collision. 

As  to  the  appellant  Howse,  the  learned  trial  Judge  has 
found  upon  very  conflicting  testimony  that  at  a  time  when 
tte  "Chehalis"  was  under  obligation  to  keep  her  course 
*nd  speed  Captain  Howse  altered  her  course  by  *'  at  least  3 
^  4  points  from  west  to  southward,  thus  bringing  her  across 
the  bows  of  the  *  Princess  Victoria.^  "  Some  of  the  evidence 
^ould,  if  believed,  indicate  that  this  movement  was  made 
'  in  the  agony  of  collision,"  but  other  evidence  points  strongly 
in  an  opposite  direction.  The  learned  trial  Judge  believed 
that  Captain  Howse  was  "  startled  "  when  he  heard  the  "Prin- 
<^^  Victoria's  "  whistle,  "  and  made  a  wrong  movement  of 
his  wheel  at  a  critical  moment  in  the  strong  tide."  But,  as 
the  learned  Judge  viewed  the  evidence.  Captain  Howse  should 
not  have  been  "  startled."  Had  the  "  Chehalis "  had  any 
^ort  of  a  look-out,  the  approach  of  the  "  Princess  Victoria  " 
vould  have  been  reported  or  seen  by  Captain  Howse  himself, 
and  **  this  deplorable  collision  would  have  been  averted."  I 
cannot,  therefore,  having  due  regard  to  the  principles  which 
should  guide  an  appellate  tribunal  in  reviewing  a  judgment 
as  to  matters  of  fact,  say  that  the  learned  Judge  was  wrong 
in  finding  Captain  Howse  to  blame,  i.e.,  guilty  of  contribu- 
tory negligence.  The  assessors  associated  with  the  trial 
Judge  agreed  with  him  that  the  "  Chehalis"  was  negligently 
handled  on  her  "diagonal  course  from  the  north  to  the 
&outh  shore."     That   course   meant  a  breach   of   art.    25. 
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Lord  Alverstone  is  disposed  to  think  that  this  article  "lays 
down  a  rule  which  is  to  be  obeyed,  not  merely  by  one  vessel 
as  regards  another,  but,  so  far  as  practicable,  absolutely  and 
in  all  circumstances:"  The  "Kaiser  Wilhelm  der  Grosse," 
supra.  Whether  this  be  the  true  view,  or  whether  the  article 
if.  to  be  obeyed,  primarily,  in  the  interest  and  for  the  protec- 
tion of  ships  travelling  in  the  opposite  direction  on  their  own 
proper  side  (and  there  was  no  evidence  of  any  such  on  this 
occasion),  the  manoeuvre,  when  permissible,  is  a  risky  one, 
and  should  only  be  taken  with  great  precaution;  and  the 
learned  Judge  has  found,  and  Captain  Howse  indeed  admits, 
that  no  precaution  whatever  was  taken.  I  might  add  that 
what  I  have  just  said  applies  a  fortiori  to  condemn  the  "  Prin- 
cess Victoria  "  for  her  breach  of  this  article  25,  for  she,  un- 
like the  "  Chehalis,"  could  have  no  knowledge,  until  close  to 
Brockton  Point,  of  what  shipping,  inward  bound  or  other- 
wise, there  might  be  in  the  Narrows. 

Irving,  J.  (dissenting) : — T  think  the  conclusions  reached 
by  the  learned  trial  Judge  are  correct,  and  that  the  appeal 
should  be  dismissed. 

In  my  opinion,  the  rate  of  speed  of  the  "Princess  Vic- 
toria "  was  not  excessive;  the  course  selected  by  her  gave  the 
"  Chehalis  "  ample  sea  room,  had  that  vessel  maintained  her 
course;  and,  having  regard  to  the  circumstances  of  the  tides, 
the  starboard  side  being  already  occupied  by  the  **  Chehalis," 
the  power  of  the  "  Princess  Victoria,"  it  would  be  unreason- 
able to  have  expected  the  "  Princess  Victoria  "  to  have  made 
a  detour  so  as  to  enter  the  cliannel  on  the  starboard  side,  or, 
having  entered  it  on  the  port  side,  to  have  gone  acroan  un- 
der the  stern  of  the  "  Chehalis."  The  accident  was  due  to 
the  "  Chehalis  "  trying  to  cross  the  channel,  and  then  taking 
a  sudden  sheer  to  port  under  the  combined  influence  of  helm 
and  tide. 
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April  29th,  1908. 
full  court. 
SMITH  V.  LIVINGSTON. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Varid' 
tion  as  to  Terms — Writteri  Memorandum — Construction 
— Specific  Performance. 

Appeal  by  defendant  from  the  judgment  at  the  trial  in 
favour  of  plaintiff  in  an  action  to  compel  specific  perform- 
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Mee  by  defendant  of  a  contract  for  the  sale  of  land  to  the 

plaintiff. 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J.,  Cleic- 

i^VT,  J. 

^-  G.  Macdonell  and  W.  C.  Brown,  for  defendant. 
^'  A.  Bussell,  for  plaintiff. 

Ikvin'g^  J. : — This  is  a  most  bewildering  case.  As  I  un- 
derstand it,  the  defendant  sold  to  the  plaintiff  two  lots, 
^^^  10  and  14,  for  $285  net,  on  terms,  $100  cash,  $85  in  6 
^lonths,  balance  $100  in  12  months,  with  interest  at  7  per 
^ent.  per  annum. 

The  plaintiff,  having  been  able  to  sell  lot  14  for  $22B, 
asked  the  vendor  to  give  him  or  his  nominee  a  conveyance 
^^  the  lot.  This  was  done  after  the  following  arrangement 
^as  entered  into. 

"This  agreement  made  this  23rd  day  of  February,  1900, 
^  duplicate,  between  C.  C.  Smith  of  Vancouver,  real  estate 
'^'"oker,  of  the  first  part,  and  J.  H.  Livingston,  of  the  same 
place,  barrister,  of  the  second  part.  Whereas  the  party  of 
the  first  part  agreed  to  buy  lots  14  in  block  44  and  10  in 
"^^k  50,  both  in  district  184,  Vancouver,  for  the  sum  of 
?^85,  payable  as  follows,  $100  cash  on  date  of  agreement 
*^d  receipt,  $85  in  6  months,  and  $100  in  12  months,  inter- 
^t  at  rate  of  7  per  cent,  on  balance  unpaid  principal.  And 
whereas  the  party  of  the  first  part  now  wishes  to  sell  lot  14. 
^^ow  tliis  agreement  witnesseth  that,  in  consideration  of  a 
^^uction  from  total  purchase  price  of  both  lots  of  $10  (aud 
the  right  to  re-sell  them),  the  receipt  of  which  $10  is  hereby 
•^J  the  party  of  the  first  part  acknowledged,  the  party  of  Ww 
^fst  part  agrees  to  make  re-investment  of  the  value  of  the 
^aid  lots  and  return  to  the  party  of  the  second  part  a  profit 
^^^f  the  said  value  of  $30,  within  2  months,  and  half  balance 
01  any  profit  made  on  such  re-investment  above  the  amount 
^^  -^50.  In  witness  whereof  is-  hereto  affixed  our  hands  and 
'^'"^l^.  Signed  and  sealed  in  the  presence  of  John  Drysdalc 
3^  Vancouver,  this  23rd  February,  1906.     J.  H.  Livingston/' 

As  I  understand  this  document,  and  I  confess  I  am  not 
^uitesure  that  I  do,  the  arrangement  made  was  this:  plain- 
^'ff  was  to  take  this  offer  of  $225  for  lot  14,  and  also  sell 
'otlO,and  out  of  the  profits  anticipated  he  w^as  to  give  the  de- 
^Nant  $30  within  2  months,  and  the  plaintiff  was  also  to 
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share  in  any  profit  over  and  above  the  sum  of  $50  which 
was  to  be  the  plaintiflFs  profit  and  reward.  In  consideration 
of  this  the  defendant  threw  $10  off  each  lot. 

The  essence  of  this  agreement  was  that  defendant  should 
execute  to  the  plaintiff  or  his  nominee  a  conveyance  of  lot 
10,  but  this  the  defendant  has  refused  to  do,  although  the 
plaintiff  has  paid  him  $185.00  cash 
and  tendered  94.25 


$279.25 

I  cannot  see  on  what  grounds  the  defendant  hopes  to  es- 
cape. By  reducing  the  purchase  price  $10  on  each  lot,  the 
full  consideration  is  $265,  and,  if  a  yearns  interest  is  added, 
the  defendant  is  still  overpaid. 

The  appeal  should  be  dismissed  with  costs. 

Clement,  J. : — This  much  is  clear :  that  defendant  agreed 
to  sell  to  plaintiff  two  lots  for  $285;  $100  being  payable  (and 
paid)  in  cash,  and  the  balance  in  deferred  payments  with 
interest  at  7  per  cent. ;  that  defendant  afterwards  agreed  to 
reduce  the  price  by  $10,  and  that  the  provision  as  to  deferred 
payments  should  not  stand  in  the  way  of  a  resale  by  plaintiff. 

In  consideration  of  tliis  subsequent  agreement  by  . 
ant,  plaintiff  was  to  do  something,  but  what  it  was  I  must 
confess  U  can't  made  out.  Beyond  a  vague  provision  for 
reinvestment  by  the  plaintiff  "  of  the  value  of  the  said  lots  " 
— whatever  that  may  mean — and  a  "  return  "  to  defendant 
of  part  of  sometliing  in  the  nature  of  profit  on  the  reinvest- 
ment, the  whole  thing  is  unintelligible  jargon.  Whatever 
plaintiff  agreed  to,  it  was  in  no  sense  a  condition  precedent 
to  the  carrying  out  of  the  agreement  for  sale  of  the  two  lots, 
but  something  to  follow  upon  a  resale  of  them  by  plaintiff. 
It  cannot,  therefore,  affect  plaintiff's  right  to  specific  per- 
formance. 

The  defendant's  conduct  prior  to  the  issue  of  the  writ 
was,  I  think,  a  repudiation  of  his  agreement  to  sell  the  par- 
ticular lot  (10)  in  question  here,  and  the  plaintiff,  therefore, 
was  entitled  to  ask  for  a  declaration  of  his  right  to  specific 
performance,  even  if  the  time  for  payment  of  the  balance 
had  not  yet  arrived.  I  think  it  had,  but  it  seems  to  me  im- 
material whether  it  had  or  had  not,  except  perhaps  on  the 
question  of  the  tender  made  by  plaintiff  in  June,  1906,  which 
question  would  amount  now  to  one  as  to  interest  merely.  At 
the  date  when  the  learned  trial  Judge  gave  judgment,  the  time 


FERRAKA   v.   BLIQH, 


245 


lor  payment  had  elapsed,  even  on  defendant's  own  reading  of 
the  agreements ;  so  that  the  direction  in  the  judgment  that 
the  defendant  should  execut€  a  conveyance  was  warranted, 
the  plaintiff  being  evidently  satisfied  as  to  title.  The  judg- 
ment, however — inadvertently  no  doubt — omits  to  provide 
for  payment  to  the  defendant  of  the  balance  due  him,  and 
there  shoidd,  therefore,  be  a  variation  to  that  extent.  I  think 
the  plaintiff  was  entitled  to  pay  up  at  any  time,  and  that 
the  tender  was  sufficient  in  amount,  and,  therefore,  if  the 
defendant  is  allowed  to  deduct  $94.25  (the  amount  tendered) 
from  the  costs,  justice  will  be  done.  With  this  variation  the 
appeal  should  be  dismissed  with  costs. 

HuN'TEB,  C.J.,  agreed  with  Clement,  J. 


BEITISH  COLUMBIA. 
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FULL  COURT. 


FEEKARA  v.  BLIGH. 


bailment— Agistment  —  Loss  of  Horse  —  Negligence  —  Lia- 
bility of  Bailee, 

Appeal  by  plaintiff  from  the  judgment  at  the  trial  dia- 
fflissing  the  action,  which  was  brought  to  recover  the  value 
0^  a  horse  belonging  to  the  plaintiff  which  was  taken  by  de- 
fendant to  pasture,  and  which  escaped  from  defendant's  pas- 
^^y  got  into  a  ditch,  and  died. 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J.,  MoR- 
WSON,  J. 

^^^rt  Livingston,  for  plaintiff. 
^*  G.  Macdonell,  for  defendant. 

MoRRisox,  J.: — The  defendant  is  an  agister,  and  took 
^^^  plaintiff's  horse  to  pasture.  Through  the  pasture  ran  an 
open  ditch,  one  of  a  system  of  ditches  used  in  that  municipal- 
ity foT  drainage  purposes.  The  only  means  of  watering  stock 
there  was  from  those  ditches.  This  particular  pasture  was 
^f'Qced,  and  another  fence  was  run  along  one  side  of  the  ditch 
^^  ^uejction  up  to  a  small  bridge,  whereby  animals  could 
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cross  from  the  maiii  pasture  into  a  smaller  adjoining  one,  in 
which  the  material  taken  when  making  the  ditch  was  thrown 
along  its  bank,  forming  a  low  dyke.  I  gather  from  the  evi- 
dence that  this  small  pasture  was  not  necessary  for  the  agist- 
ment of  the  horses  taken  by  the  defendant.  The  plaintiff's 
horse  went  from  the  main  pasture  to  the  smaller  one  across 
the  bridge,  and,  in  some  unknown  manner,  got  into  the  ditch 
and  died.  I  gather  further  from  the  evidence  that  horses 
were  not  watered,  and  could  not  safely  be  watered,  from 
that  side  of  the  ditch,  the  place  for  watering  being  in  the 
n^ain  pasture. 

The  defendant  received  the  horse  for  agistment  vrithout 
any  express  contract.  The  duty  upon  him  to  take  the  horse 
was  purely  voluntary,  and  he  accepted  the  responsibility  and 
fixed  his  remuneration.  Although,  of  course,  an  agister  is 
not  an  insurer  of  the  safety  of  animals  intrusted  to  him,  yet 
he  is  bound  to  take  ordinary  and  reasonable  care  of  them. 
It  seems  to  me  that  the  exercise  of  ordinary  supervision  on 
the  defendant's  part  by  continuing  the  fence  by  means  of 
a  gate  across  the  bridge  would  have  obviated  the  accident. 

I  think  the  appeal  should  be  allowed  with  costs. 

Irving,  J.: — I  would  allow  the  appeal. 

Hunter,  C.J. : — I  have  not  made  up  my  mind,  but,  as 
the  other  members  of  the  Court  are  prepared  to  allow  the 
appeal,  I  see  no  use  in  delaying  judgment. 


BBITISH  GOLinOIA. 

FULL   COURT. 

GKAY  V.  DANIELS. 


April  29th,  1908. 


Easement — Prescription  —  Ditch  —  Statutory  Authority  — 
Crown  —  Statutory  Easement  —  Maintenance  of  Ditch — 
Pleading — Amendment — Vendor  and  Purchaser, 

Appeal  by  plaintiff  from  a  judgment  in  favour  of  de- 
fendant on  a  point  of  law  raised  by  the  pleadings. 

The  action  was  brought  for  a  declaration  that  an  easement 
by  prescription  existed  over  land  bought  by  the  plaintiff  from 
the  defendant,  and  that  plaintiff  was,  therefore,  by 
virtue  of  a  clause  in  the  agreement  of  sale  and  purchase,  en- 
titled to  cancel  the  agreement. 
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The  judgment  declared  that  no  easement  existed^  and  dis- 
missed the  action. 


The  appeal  waa  heard  by  Martin,  Morrison,  and  Clem- 
ent, JJ. 

H.  B.  Robertson,  for  plaintiff. 

W.  J.  Taylor,  K.C.,  for  defendant. 

» 

Clement,  J.. — ^This  case  comes  before  us  for  decision  on 
a  point  of  law  raised  by  the  statement  of  defence.  The  facts 
are  sett  forth  in  most  meagre  fashion  in  the  statement  of 
claim^  but,  as  eked  out  by  the  admission  of  counsel  before  us, 
they  may  be  shortly  stated.  The  action  is  brought  for  the 
cancellation  of  an  agreement  for  the  purchase  of  certain  land. 
More  than  20  years  before  the  date  of  the  agreement,  the 
Crown,  under  statutory  authority,  laid  out  a  highway  along 
one  boundary  of  the  property,  at  the  same  time  digging  a 
ditch  along  the  side  of  the  road  for  drainage  purposes.  Ow- 
ing doubtless  to  the  contour  of  the  ground,  this  ditch,  at  a 
point  opposite  the  land  in  question,  took  a  turn  toward  the 
property,  and  actually  extended  a  short  distance  into  it.  It 
is  not  seriously  contended  that  this  was  in  excess  of  the 
powers  given  to  the  Crown  by  the  statute  to  be  quoted  later. 
This  condition  of  affairs  still  exists,  with  the  result  that  in 
the  rainy  season  the  waters  drained)  off  the  highway  are 
discharged  through  the  ditch  on  to  the  property  in  question. 

The  agreement  for  the  sale  of  the  land  contains  a  clause 
empowering  the  vendee  (the  plaintiff)  to  cancel  the  agree- 
ment in  case  it  should  appear  that  "  any  easement  existed  or 
might  be  exercised  by  any  other  person,  company,  firm,  body 
politic  or  corporate  thereover ;"  and,  obviously,  the  real  ques- 
tion in  the  case  is  whether,  on  the  facts  above  set  forth,  there 
is  or  is  not  such  an  easement.  But  the  question  and  the  only 
question  raised  on  the  pleadings  is  whether  there  does  or  does 
not  exist  an  easement  by  prescription,  a  question,  in  my  opin- 
ion, in  no  way  arising  on  the  facts  stated.  Prescription  has 
nothing  to  do  with  the  exercise  of  a  statutory  right.  The 
question  here  would  be  exactly  the  same  had  the  work  been 
done  5  years  ago  instead  of  over  20.  As  put  by  Pollock,  C. 
B.,  in  National  Manure  Co.  v.  Donald,  28  L.  J.  Ex.  at  p. 
187:  "Time  cannot  repeal  or  alter  an  Act  of  Parliament,  nor 
can  prescription  be  set  up  to  extend  a  statutable  title.''  See 
also  Kinloch  v.  Neville,  10  L.  J.  Ex.  248.     Two  ideas  may 
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be  said  to  be  basic  in  the  case  of  an  easement  by  prescription, 
viz.,  acquiescence  or  consent  on  the  part  of  the  owner  of  the 
servient  tenement,  and  the  possibility  of  interruption  by  him 
of  the  enjoyment  of  the  right:  see  Webb  v.  Bird,  10  C.  B.  X. 
S.  268,  and  Sturges  v.  Bridgara,  11  Ch.  D.  852.  Neither  of 
these  ideas  can  have  place  in  connection  with  a  statutory 
grant,  where  the  right  is  exerciseable  in  invitum,  and  where 
no  lawful  interference  with  the  enjo3Tnent  of  the  right  is 
possible. 

The  judgment  under  review  is,  therefore,  in  my  opinion, 
unimpeachable  in  so  far  as  it  declares  against  the  existence 
of  an  easement  by  prescription.  But  it  goes  further,  and 
declares  that  no  easement  exists,  and  on  this  declaration  the 
action  is  dismissed.  In  this  view  I  am  unable  to  concur.  In 
my  opinion,  there  is  here  a  clear  statutory  easement. 

An  easement  may  be  created  by  statute :  National  Manure 
Co.  v.  Donald,  ubi  supra;  Mason  v.  Shrewsbury,  etc.,  R.  W 
Co.,  40  L.  J.  Q.  B.  293,  per  Cockburn,  C. J.,  at  p.  297 ;  Innes, 
6th  ed.,  p.  2 ;  Goddard,  5th  ed.,  p.  186 ;  and  the  only  question 
therefore  is:  did  the  Crown's  action  in  laying  out  the  ditch 
in  manner  above  described  create  an  easement  over  the  pro- 
perty in  question  ?  This,  of  course,  depends  on  the  language 
of  the  statute  under  whicl^  the  work  was  done.  As  this 
statute — so  far  as  here  material — has  remained  unaltered 
since  1875,  it  will  suffice  to  quote  the  section  from  the  R.S.B. 
C.  1897  ch.  113,  sec.  79:  "It  shall  be  lawful  for  the  Chief 
Commissioner  of  Lands  and  Works,  in  his  discretion,  to  make 
public  highways,  and  to  declare  the  same  by  notice  in  the 
British  Columbia  Gazette,  setting  forth  the  direction  and 
extent  of  such  Highway,  and  by  himself  or  his  agents  to  enter 
and  take  possession  of  any  private  roadsl  and  any  lands  in 
the  province,  and  the  timber  thereon,  for  the  purpose  of  lay- 
ing out  public  roads  of  any  width  not  exceeding  66  feet,  and 
to  vary  and  alter  any  existing  roads;  also  to  enter  and  take 
any  gravel,  timber,  stone,  and  other  materials  required  for  the 
construction  of  any  bridge  or  road,  and  also  to  enter  upon  any 
land  foil  the  purpose  of  cutting  any  drains  that  the  Chief 
Commissioner  of  Lands  and  Works  may  think  necessary/* 

To  my  mind,  the  object  of  the  last  clause  was  to  give  to 
the  Chief  Commissioner  the  power  necessary  to  keep  public 
highways  drained  and  so  passable,  to  which  end  the  statute 
in  effect  provides  that  waters  collected  upon  the  highway  may 
be  turned  into  drains  cut  upon  private  property.       In  my 
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opinion,  the  grant  of  the  right  to  cut  a  drain  carries  with  it, 
ei necessitate  rei,  the  right  to  maintain  the  drain  so  cut;  and, 
from  the  other  point  of  view,  it  imposes  upon  the  land-owner 
the  obligation  of  non-interference.  This  statutory  servitude 
has  its  necessary  co-relative  in  the  right  of  the  Crown,  and 
of  the  municipality,  as  owner  or  occupier  of  the  highway,  to 
continue  to  discharge  water  which  may  collect  thereon  into 
the  drain  on  the  property  in  question.  This  is,  in  my  opin- 
ion, an  easement  within  the  definition  in  Gale,  stated  by  Lord 
Herschell  in  Simpson  v.  Godmanchester,  65  L.  J.  Ch.  at  p. 
157,  to  be  a  perfectly  correct  definition :  "  An  easement,  pro- 
perly 60  called,  may  be  defined  to  be  a  privilege  without  pro- 
fit which  the  owner  of  one  neighbouring  tenement  has  of 
another,  existing  in  respect  of  their  several  tenements,  by 
**hich  the  servient  owner  is  obliged  to  suffer  or  not  to  do 
^'^ething  on  his  own  lands,  for  the  advantage  of  the  domin- 


ant 


owner.^ 


*^s  the  judgment  under  appeal  was  right  upon  the  only 
V^M  presented  in  argument,  or  upon  the  pleadings,  I  think 
the  appeal  should  be  dismissed  with  costs.  But,  as  there 
seems  to  have  been  a  misconception  by  both  parties  as  to  the 
nature  of  the  right  existing  on  the  facts  as  stated  and  ad- 
mitted before  us,  I  think  the  judgment  should  be  varied  so 
^  to  limit  the  declaration  to  a  denial  of  the  claim  that  an 
^sement  by  prescription  exists;  that  the  clause  dismissing 
the  action  should  be  struck  out ;  and  that  the  parties  should 
have  liberty  to  amend  as  they  may  be  advised.  If  there  are 
no  material  facts  other  than  now  appear,  it  would  follow 
that  the  plaintiff  is  entitled  to  cancel  the  agreement. 

Morrison,  J.. — The  question  involved  in  this  appeal  is 
whether  an  easement  is  created  under  the  following  circum- 
stances. A  ditch  was  constructed  by  statutory  authority 
draining  a  highway  into  and  over  private  property,  which 
property  had  been  sold  under  an  agreement  containing  a 
clause  providing  for  its  cancellation  in  the  event  of  it  being 
found  that  an  easement  existed  or  might  be  exercised  there- 
over. Water  from  this  municipal  drain  or  ditch  had  been 
flowing  on  to  and  through  the  property  in  question  for  over 
^0  years,  and  it  was  contended  on  behalf  of  the  plaintiff  at 
the  trial;  and  raised  here,  that  an  ea*<ement  by  prescription 
exists.  The  judgment  appealed  from  holds  that  there  is 
no  easement  existing,  and  the  action  was  dismissed. 

▼OL.  rm.  w.L.B.  no.  3 — 17 
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Mr.  Taylor,  for  the  respondent,  contends  that,  in  this 
case,  owing  to  the  statutory  powers  existing,  the  municipality 
were  authorized  to  enter  upon  the  lands  in  question  in  the 
manner  complained  of — thu^  precluding  any  ground  for 
holding  that  there  has  been  an  easement  by  prescription. 
With  this  contention  I  agree,  but  I  cannot  go  to  the  length  of 
the  judgment  appealed  from  that  there  was  no  easement  ai 
all  created.  In  my  opinion,  the  statutory  enactment  cited, 
viz.,  sec.  79,  ch.  113,  K.  S.  B.  C.  1897,  and  sec.  26,  ch.42, 1903- 
4,  which  legislation  was  carried  on  from  1884 — ch.  16,  see. 
62,  and  1875,  ch.  5,  sec.  73 — has  created  a  statutory  ease- 
ment. The  judgment,  although  right  in  so  far  as  it  holds 
that  there  is  no  easement  by  prescription,  should,  therefore, 
be  so  limited.  It  follows  that  it  should  be  further  varied  by 
striking  out  the  clause  whereby  the  action  is  dismissed;  and 
that  there  should  be  liberty  to  amend. 


Martin,  J. : — In  addition  to  what  appears  in  the  plead- 
ings, it  was  admitted  on  the  argument  and  we  were  asked 
to  deal  with  the  matter  on  assumption  that  the  ditch  or  drain 
in  question  collects  water  on  the  highway  and  discharges  it 
some  feet  within  the  premises  in  question,  after  which  the 
water  is' carried  away  by  the  natural  slope  of  the  ground. 
The  respondent  relies  upon  that  provision  in  sec.  79,  ch.  113, 
R.  S.  B.  C.  of  the  Land  Act  (originally  the  Land  Act  of 
1875,  ch.  5,  sec.  73),  which  allows  the  Cliief  Commissioner 
of  Lands  and  Works  to  enter  upon  any  land  for  the  purpose 
of  cutting  any  drains  that   (he)  may  think  necessary. 

To  avoid  the  consequences  of  this  power  and  to  bring  the 
case  within  the  principle  of  the  authorities  cited,  viz.,  Webb 
V.  Bird,  10  C.  B.  X.  S.  268,  and  Sturges  v.  Bridgam,  11  Ch. 
I).  852,  the  appellant  takes  the  position  that  the  ditch  or 
drain  so  cut  as  above  said,  is  not  a  "  drain  '  within  the  mean- 
ing of  tlie  section,  because  it  is  not  continued  through  the 
property.  During  the  argument  I  could  not  quite  appreciate 
this  sugsrested  distinction,  and,  therefore,  asked  the  learned 
counsel  to  restate  it  so  that  I  might  note  his  exact  contention 
for  future  consideration.  Since  then  I  have  again  reviewed 
the  matter,  but  am  unable  to  reach  the  conclusion  that  the 
expression  "  cutting  a  drain  "  is  not  satisfied  by  what  has 
been  done  here:  it  is  in  popular  parlance  a  "drain,"  and  it 
has  been  cut  and  it  must  be  assumed  that  the  Chief  Com- 
missioner of  Lands  and  Works  thought  it  necessary  to  do  so. 

The  appeal  must,  in  my  opinion,  be  dismissed. 
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Lampman,  Co.  C.J.  May  Ist,  1908. 

COUNTY  COURT  OF  VICTORIA. 

HXJTCHISON  V.  JOHNSTON. 

Sale,  of  Ooods — Specific  Article — Knowledge  of  Purpose — 
Bepresentation  of  Fitness — Warranty  —  Evidence  —  Re- 
pairs—Liability  for  Payment — Counterclaim — Breach  of 
y^arranty — Damages, 

The  plaintiffs  were  the  Victoria  agents  for  the  sale  of  the 
Tniscott  gasoline  engine,  and  they  themselves  manufactured 
a  gasoline  engine  of  their  own  design.  They  also  built  motor 
launches. 

The  defendants  were  partners  in  a  timber-staking  scheme, 
^i  for' the  purposes  of  their  enterprise  decided,  to  buy  a 
motor  boat,  and  with  this  view  the  defendant  Johnston,  who 
had  charge  of  the  arrangements  for  the  partnership,  saw  Mr. 
-fiflfl  Hutchison,  of  the  plaintiff  company,  and  told  hin  that 
be  wanted  a  motor  boat  to  be  used  in  timber-cruising  any- 
where between  Victoria  and  Prince  Rupert,  and  Hutchison 
told  him  that  they  had  a  boat  partly  built,  and  he  took  Jolm- 
ston  and  shewed  it  to  him,  and  they  talked  over  what  work 
was  yet  necessary  to  be  done  on  the  boat;  Hutchison  also 
shewed  Johnston  a  9  horse  power  Truscott  engine,  which  he 
suggested  putting  in  the  boat,  and  after  a  few  days  the  two 
defendants  went  and  saw  Hutchison  and  agreed  to  take  the 
launch  fitted  with  the  Truscott  engine  at  $900,  and  it  was 
eventually  delivered  and  paid  for  and  taken  by  defendants  to 
Lowe  Inlet  in  the  steamer  "  Venture."     Shortly  after  her 
arrival  there,  the  defendants  had  trouble  with  the  engine  and 
they  wired  to  Victoria  asking  that  a  man  from  plaintiffs' 
shop  be  sent  up  to  start  the  engine.     Plaintiffs  sent  a  man 
lip,  and  for  his  services  and  for  supplying  a  mast  and  some 
other  articles  not  included  in  the  price  of  $900,  the  plaintiffs 
hrought  the  present  action,  claiming  $149.06.     The  defend- 
ants said  that  the  plaintiffs  warranted  the  launch  to  be  good 
and  sufficient  for  the  purpose  for  which  she  was  intended, 
aid  that  the  plaintiffs  in  doing  the  work  and  supplying  the 
(with  a  few  exceptions)^  the  price  of  which  they  are 
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suing  for,  were  only  attempting  to  remedy  defects,  and  so 
they  (the  defendants)  were  not  chargeable  with  the  expense, 
and  they  counterclainied  for  $1,094.80  damages.  The  de- 
fendants contended  that  the  launch  leaked  badly,  and  that 
the  engine  was  unworkable,  and,  broadly  speaking,  these 
were  the  questions  of  fact  to  be  decided. 

W.  H.  Langley,  for  plaintiffs. 

A.  E.  McPhillips,  K.C.,  for  defendants. 

Lampman,  Co.  C.J. : — Tlie  defendant  Johnston  says  that 
Hutcliison  warranted  the  boat  to  him  to  be  a  good  one.,  and 
in  doing  so  used  the  word  "  warrant ;"  the  defendant  War- 
ren says  that  while  at  the  plaintiffs'  yard,  and  after  some 
conversation  about  the  boat  and  what  tliey  wanted  her  for, 
he  called  Hutchison  aside  and  told  him  that  they  depended  on 
him,  and  that  Hutchison,  who  knew  that  Warren  was  putting 
up  the  cash  for  the  purchase,  replied  that  they  could,  as  the 
boat  was  a  good  one,  and  they  would  have  no  trouble  with  it. 
Hutchison  denies  that  he  gave  Johnston  any  warranty,  and 
he  varies  W^arren's  account  of  their  conversation.  I  doubt 
if  Hutchison  ever  used  the  word  "warrant,"  but  I  think  War- 
ren's account  is  correct.  It  seems  reasonable,  and,  as  Hut- 
chison now  maintains  that  the  boat  was  a  good  one,  I  see 
no  reason  why  he  would  not  have  told  Warren  what  he  (War- 
ren) says  he  did  tell  him.  I  think  it  was  an  express  war- 
ranty :  see  Cave  v.  Colema-n,  3  Man.  &  R.  2 ;  and  De  Lassalle 
V.  Guildford,  [1901]  2  K.  B.  215.  But  whether  there  was 
an  express  warranty  or  not  is,  I  think,  immaterial,  as  the 
law  implies  a  warranty  that  the  boat  was  reasonably  fit  for 
the  purpose  for  which  it  was  intended.  The  purpose  for 
which  it  was  intended  was  explained  to  Hutchison,  whose 
firm  built  the  hull  and  installed  the  engine,  and  there  can  be 
no  doubt  that  defendants  relied  on  Hutchison's  skill  and 
judgment.  I  think  that  sec.  19  of  the  Sale  of  Goods  Act 
applies  to  the  circumstances  of  this  case,  and  that,  therefore, 
there  was  a  warranty  that  the  boat  was  reasonably  suitable  for 
use  in  timber-cruising. 

Mr.  Langley's  argument  that  there  was  no  warranty  /s 
much  the  same  as  that  referred  to  by  Lord  Macnaghten  in 
Drummond  v.  Van  Tngen,  12'  App.  Cas.  at  p.  299,  where  he 
says:  "  Your  Lordships  were  warned  that  if  the  appeal  should 
be  dismissed  the  effect  would  bel  to  hamper  trade,  and  to 
cast  on  manufacturers  a  burden  which  hns  not  been  cast  on 
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them  hitherto.  That  is  the  stock  argument  in  all  these  cases. 
...  It  has  never  yet  availed  to  relieve  manufacturers 
from  the  liability  which  they  assume  by  inviting  customers 
to  rely  on  their  skill,  or  to  excuse  persons  from  fulfilling 
their  contracts  according  to  the  real  intention  and  true  mean- 
ing of  the  bargain." 

The  evidence  was  so  conflicting  as  to  whether  the  engine 
would  work  or  not,  and  as  to  whether  the  launch  leaked,  that 
I  decided  to  appoint  an  independent  expert  (Mr.  A.  W.  Le 
Page  of  Vancouver)  to  examine  the  boat  and  test  the  engine, 
and  his  report  satisfies  me  that  the  engine  would  work,  and 
that  the  defendants'  failure  to  make  it  work  was  because  of 
their  lack  of  skill.  Johnston  knew  something  about  boats, 
and  the  Japanese  who  was  to  act  as  engineer  was  a  tugboat 
captain,  and  yet  they  were  both  content  to  take  their  chances 
with  a  gasoline  engine  after  only  half  an  hour's  instruction. 
Instead  of  running  the  engine  themselves  with  the  instruc- 
tor watching  them,  they  sat  in  the  end  of  the  launch  and 
watched  the  instructor  and  then  went  up  to  Tjowe  Inlet  and 
thought  they  could  do  the  same  as  he  did.  Mr.  Le  Page  finds 
scTeral  things  in  the  engine  to  criticize,  but  still  I  think 
the  engine  was  reasonably  fit  for  its  purpose,  and  that  it  was 
installed  reasonably  well. 

On  the  question  as  to  whether  the  launch  leaked,  I  am  of 
the  opinion  that  the  defendants  succeed.  On  the  trial  trip 
she  leaked  so  much  that  Johnston  spoke  about  it  to  Robert 
Hutchison,  who  was  in  charge,  and  he  said  the  boat  was  tight, 
and  would  be  all  right  after  she  was  in  the  water  a  while. 
Johnston  and  the  Japanese  captain  say  she  leaked  when  she 
arrived  at  Lowe  Inlet,  and  always  continued  to  leak.  On 
cross-examination  it  was  attempted  to  shew  that  the  leak- 
age was  only  ordinary,  but  the  Japanese  put  it  in  a  convinc- 
ing manner  when  he  said  he  told  Johnston  that  if  he  had  to 
keep  baling  water  so  much  he  would  not  have  time  for  nis 
proper  work.  It  may  have  leaked  at  the  stern  bearing,  which 
was  loose,  because  it  had  been  attached  with  brass  studs  and 
iron  nuts  (instead  of  brass  nuts),  and  the  galvanic  action 
had  destroyed  the  nuts.  Hutchison  contended  that  there 
was  no  leakage  because  of  the  iron  nutsi,  as  there  was  packing 
inside.  If  the  nuts  were  tight,  the  water  could  not  get 
through  to  the  packing,  but  the  water  here  did  get  through, 
and  it  is  likely  that  it  got  through  the  packing  also. 
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Another  plaqe  at  which  there  was  probably  leakage  was 
through  the  hole  in  the  hull  where  the  water  pipe  went 
through.  In  taking  the  engine  out  Mr.  Le  Page  found  that 
the  water  pip0  was  loose,  and  he  says  that  would  be  likely 
to  make  the  boat  leak.  Hutchison  admits  that  they  made 
a  mistake  for  which  he  is  unable  td  account  in  putting  the 
iron  nuts  on  the  brass  studs,  and  that  bit  of  carelessness  on 
the  part  of  the  plaintiffs  is  a  factor  in  bringing  me  to  the 
conclusion  that  the  boat  was  always  leaky,  rather  than  to 
the  conclusion)  that  she  was  so  strained  after  the  trial  trip 
as  to  make  her  leaky. 

For  the  mast  the  plaintiffs  are  entitled  to  $15,  and  for 
grease,  lubricant,  and  oil,  to  $8 ;  the  two  cases  of  gasoline  were 
used  by  defendant  Johnston's  brother,  and  I  do  not  think 
the  defendants  are  properly  chargeable  with  their  price;  the 
charge  for  the  name-boards  is  abandoned;  they  are  entitled 
to  $6.75  for  dry  cells;  to  $84  for  the  electrician's  services, 
and  $17  for  his  return  passage  from  Lowe  Inlet.  I  don't 
think  the  first  steering  gear,  rope,  etc.,  was  strong  enough, 
and  nothing  is  allowed  for  the  second  one  supplied.  In  all, 
the  plaintiffs  on  their  claim  are  entitled  to  $130.75. 

As  to  the  counterclaim.  The  defendants  are  entitled  to 
the  difference  in  value  between  that  of  the  boat  when  deliv- 
ered, and  what  it  would  have  been  worth  had  it  fulfilled  the 
warranty,  and  they  are  also  entitled  to  damages  caused  by 
the  unseaworthiness.  In  their  particulars  of  items  of  dam- 
age the  defendants  have  included  wages  paid  the  crew,  wharf- 
age, and  several  other  items,  for  which  I  do  not  think  the 
plaintiffs  (the  defendants  to  the  counterclaim),  are  liable. 
These  expenses  were  incurred  by  the  defendants  because  of 
the  failure  of  the  boat  to  run ;  but  the  boat  failed  to  run  be- 
cause of  the  defendants  not  understanding  the  engine  rather 
than  because  of  her  unseaworthiness.  Though  the  boat  did 
leak  badly,  the  defendants  ran  her  at  spme  inconvenience,  it 
U  true,  but  I  am  satisfied  that  had  they  understood  the  en- 
gine they  could  and  would  have  gone  on  with  their  timber- 
rruising,  and  consequently  I  do  not  think  they  are  entitled  to 
any  damages  in  respect  of  most  of  the  items  claimed.  Provi- 
sions to  the  value  of  $40  were  destroyed  by  water,  and  plain- 
tiffs are  liable  for  that  amount.  Defendants  went  to  some 
expense  in  making  some  shelves,  etc.,  which  Johnston  said 
plaintiffs  agreed  to  supply,  but  the  only  items  under  this 
head  in  respect  to  which  they  are  entitled  to  succeed  are  tht 
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awning  for  the  cockpit  and  a  wooden  boxing  to  cover  the  en- 
gine; $10  would  cover  these  two  items.  In  all  I  do  not  think 
defendants  snffered  damages  for  which  plaintiffs  are  liable 
in  excess  of  $150. 

Mr.  Langley  argued  that  defendants  failed  to  return  the 
boat  or  to  notify  the  plaintiffs  of  any  defects,  and  hence  they 
cannot  now  succeed,  and  he  cites  in  support  Milner  v.  Tucker, 
1 C.  &  P.  15;  Percival  v.  Blake,  2  C.  &  P.  514;  Cash  v.  Giles, 
3  C.  &  P.  407;  and  Chesterman  v.  Lamb,  2  A.  &  E.  129. 
These  cases  do  not  lay  down  any  rule  of  law  such  as  con- 
tended; the  first  three  are  rather  judgments  on  facts;  if  a 
buyer  makes  no  objection  within  a  reasonable  time  to  the 
quality  of  an  article  bought,  there  will  be  a  strong  presump- 
tion that  the  article  really  did  answer  the  warranty,  but  in 
the  case  before  me  there  can  be  no  doubt  that  defendants  were 
always  dissatisfied;  they  complained  to  plaintiffs'  man  at 
Lowe  Inlet,  and  while  it  would  have  been  more  businesslike 
had  they  made  their  complaint  in  writing,  or  gone  to  plain- 
tiffs at  once  on  their  return,  to  Victoria,  still  I  do  not  see 
that  their  failure  to  do  so  affects  the  point  in  issue.  In  Ches- 
terman V.  Lamb,  a  tender  of  a  horse  which  failed  to  answer 
a  warranty  back  to  the  seller  was  only  held  necessary  to 
enable  the  purchaser  to  recover  for  the  keep  of  the  horse ;  at 
least  that  is  my  idea  of  that  decision. 

On  their  claim  the  plaintiffs  are  entitled  to  $130.75,  and 
on  their  counterclaim  defendants  are  entitled  to  $150.  For 
the  difference  $19.25  judgment  will)  be  entered  in  their 
favour.  On  the  question  of  costs  I  would  like  to  hear  counsel 
before  giving  a  decision. 


Beck,  J. 
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A.  A.  Ballachey,  High  River,  for  plrfintiff. 
J.  E.  Varley,  High  River,  for  defendant. 

Beck^  J... — The  charge  laid  by  the  defendant  was  one 
against  the  plaintiff  and  his  soa  Arthur  Carruthers.  It 
charged  that  both,  the  plaintiff  and  his  son  on  4th  August, 
1907,  wilfully  destroyed,  by  killing  and  maining,  one  year- 
ling bull,  the  property  of  the  defendant,  contrary  to  the  pro- 
visions of  sec.  499,  sub-sec.  6,  of  the  Criminal  Code. 

The  information  was  laid  on  7th  August.     A  warrant 
was  issued,  upon  which  the  plaintiff  was  arrested  and  brouglit 
before  the  justice.     The  plaintiff  was  allowed  to  go,  appar- 
ently on  his  own;  personal  undertaking  to  appear  on  3rd 
September.     On  that  day  evidence  was  given  before  the  jus- 
tice by  defendant  and  his  two  sons,  young  boys  of  11  and 
13  years  of  age;  and  upon  this  evidence  the  plaintiff  and 
his  son  Arthur  were  committed  for  trial.     They  were  both 
afterwards  acquitted  upon  a  trial  before  a  Judge  of  the 
Supreme  Court.     The  fact  is  that  it  was  the  plaintiff's  son 
Arthur  who  killed  the  animal.     Both  the  father  and  the 
son,  as  well  as  the  other  witnesses,  stated  in  evidence  that 
the  animal  had  gone  into  the  plaintiff's  son's  enclosure,  and 
that  in  attempting  to  drive  it  out  it  had  charged  upon  the  son, 
who  was  lame  and  suffering  from   rheumatism,  and  that  he  in 
self-defence  drove  a  mower  sickle,  which  immediately  before 
he  had  been  engaged  in  sharpening,  into  the  animal's  head. 
It  appears  that  one  of  the  defendant's  sons  was  driving  the 
bull,  and  that  it  ran  away  from  him,  and  thus  got  into  the 
plaintiff's  son's   enclosure,  where  it  was   killed   as  already 
stated.    The  defendant's  son  came  up  shortly  afterwards  and 
was  told  by  the  plaintiff  to  go  and  bring  his  father.     The 
father  arrived  within  an  hour  of  the  affair,  and,  coming  up 
to  the  place  where  the  animal  was  lying,  close  to  which  the 
plaintiff  and  his  sons  Arthur  and  Frank  were  standing,  said 
either,  "  How  did  this  happen?"  or  "  What  does  this  mean?'' 
The  plaintiff  and  his  sons  say  the  answer  was,  *•*  The  bull  ran 
at  Art,  and  Art  struck  it  with  a  sickle  and  killed  it."     The 
defendant  says  the  answer  was,  "  We  killed  the  bull,"  and  that 
he  inquired,  "  Who  is  we  ?"  and  that  the  plaintiff  replied. 
"  Arthur  and  I."    One  of  the  defendant's  sons,  who  appears 
to  have  been  within  hearing  distance,  corroborates  the  de- 
fendant's version.     In  the  defendant's  depositions  taken  on 
his  examination  for  disco  very,  besides  this  version,  he  gives 
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the  following:  "The  question  I  put  to  Mr.  Camithers  and 
ibe  way  he  answered  me  I  hadn't  the  least  doubt  but  what 
be  had  a  hand  in  it  as  much  as  his  son,  because  I  couldn't 
get  him  to  say  it  was  Arthur  killed  him.     He  said,  ^  It  was 
we  that  killed  the  bull.'     And  I  asked  him,  *  Who  are  we?' 
and  he  said,  '  That  is  our  business.'  "     I  think,  in  view  of  the 
fact  that  it  was  Arthur  Carruthers  that  actually  killed  the 
animal,  the  plaintiff's  version  is  the  more  reasonable;  and, 
in  view  of  the  discrepancy  between  the  two  versions  given 
by  the  defendant,  the  more  reliable.     I  have  no  doubt  of  the 
fact  that  it  was  Arthur  Carruthers  who  actually  killed  the 
animal;  there  was  no  possibility  of  the  evidence  adduced 
by  the  plaintiff  being  contradicted ;  but  it  was  in  fact  corro- 
borated by  the  evidence  of  the  defendant's  son  Arthur,  who 
from  a  distance  saw  the  bull  struck  by  Arthur  Carruthers 
vith  some  instrument  which  glittered  in  the  sun,  and  saw 
the  bull  fall.     Arthur  Beisiegel  told  his  father  on  the  day 
of  the  occurrence  what  he  had  seen. 

The  following  day  the  defendant  consulted  a  lawyer,  giv- 
ing the  version  which  he  gave  at  the  trial  of  what  had  oc- 
curred at  the  conversation  which  took  place  where  the  bull 
was  lying,  but  not  telling  him  what  his  son  Arthur  had  told 
him.    The  lawyer  told  him  to  return  on  the  7th.     His  two 
sons  appear  to  have  accompanied  him  on  that  day  and  to 
have  been  questioned  by  the  lawyer,  but  what  he  ascertained 
from  them  or  whether  he  questioned  them  before  or  after  the 
information  was  laid  does  not  appear.     The  lawyer  drew  the 
information,  and  the  defendant  swore  to  it  on  that  day.     On 
the  following  day  the  defendant  was  informed  by  one  Keller 
that  the  plaintiff  had  told  him  how  Arthur  Carruthers  had 
killed  the  bull,  and  gave  the  plaintiff's  explanation.     I  in- 
fer that  this  was  never  told  to  the  lawyer.     I  think  the  de- 
fendant acted  on  a  mere  suspicion  against  the  plaintiff ;  that 
be  ought  to  have  hesitated  in  view  of  the  statement  of  his 
son  Arthur,  and  ought  to  have  communicated  that  statement 
to  the  lawyer. 

I  am  of  opinion,  too,  that,  had  I  found  the  plaintiff  had 
failed  to  prove  want  of  reasonable  and  probable  cause  previ- 
ously to  the  laying  of  the  information,  the  defendant  would 
^ill  be  liable  for  the  further  maintenance  of  the  prosecution, 
if,  having  (as  I  think  he  did  through  Keller)  subsequently 
acquired  information  which  was  such  as  would  leave  him 
without  reasonable  and  probable  cause,  he  failed  either  to 
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withdraw!  the  charge  or  at  least  to  bring  his  subsequently 
acquired  information  to  the  notice  of  the  tribunal  seised  of 
the  charge. 

This  view  seems  to  be  implied  in  Weston  v.  Beeman,  27 
L.  J.  Ex.  57,  and  to  be  supported  by  American  authorities. 
It  is  laid  down  in  26  Cyc,  tit,  "  Malicious  Prosecution,"  p. 
16,  that  "  it  is  not  material  to  plaintiffs  right  of  recovery 
whether  defendant  wrongfully  commenced  or  tortiously  con- 
tinued the  original  proceeding  after  want  of  probable  cause 
had  been  shewn  therein  upon  the  charge  presented." 

I  find  that  the  plaintiff  has  proved  that  the  defendant 
both  laid  and  proceeded  with  the  charge  against  the  defend- 
ant without  reasonable  and  probable  cause. 

I  find,  too,  that  the  plaintiff  has  proved  malice.  Besides 
divers  circumstances  to  which  I  need  not  refer,  it  was  sworn 
to  by  the  witness  John  Marth  that  on  one  occasion  the  de- 
fendant said,  referring  to  the  plaintiff  and  his  sons,  ^*  I'll  get 
even  with  them  yet,"  and  on  another,  referring  to  the  killing 
of  the  bull,  "I'll  make  it  a  damned  dear  butchering  for 
them."  The  defendant  denied  the  former,  but  questioned 
only  the  form  of  the  latter  statement. 

The  plaintiff  estimated  his  actual  financial  loss  (some  por- 
tion at  least  I  think  was  too  remote),  at  $376.60;  but  it  was 
made  to  appear  that  of  this  amount  the  greater  part  should 
be  borne  equally  by  his  son  Arthur,  who  is  a  married  man 
farming  on  his  own  account.  I  assess  the  plaintiff's  damages 
at  $190. 

I  think  the  plaintiff  ought,  when  commencing  the  action, 
to  have  felt  that  the  amount  of  damages  recoverable  in  the 
District  Court,  namely,  $400,  would  be  ample  compensation, 
and,  therefore,  that  the  action  ought  to  have  been  brought  in 
that  Court.  I  give  the  plaintiff  costs  on  the  District  Court 
scale,  but  I  see  no  reason  for  certifying  so  as  to  prevent  the 
defendant  setting  off  his  costs  of  defence. 

I  take  this  occasion  to  make  some  observations  which  I 
hope  may  come  to  the  notice  of  the  justices  of  the  peace  of 
the  province.  When  an  information  is  laid  before  a  justice, 
he  should  use  some  discretion  and  common  sense  in  deciding 
whether  he  should  issue  a  warrant  or  a  summons  to  secure 
the  attendance  of  the  accused.  In  this  case  the  justice  is- 
sued a  warrant.  I  think  he  acted  quite  improperly  in  doing 
so.  The  defendant  and  his  two  sons  were  occupying,  under 
separate  occupations  though  working  together,  3  quarter-sec- 
tions of  land ;  between  them  they  owned  18  teams  of  horses 
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and  a  corresponding  quantity  of  farni  implements ;  and  had 
200  acres  of  land  under  cultivation,  though  it  is  quite  true 
that  the  land  was  government  land,  and  that  they  had  mere- 
ly "  squatted  "  on  it.  The  value  of  the  bull  which  w^  the 
subject  of  the  charge  was  only  $25.  These  facts  were  all 
within  the  knowledge  of  the  complainant,  and  it  may  be  pre- 
sumed would  have  been  stated  in  answer  to  the  justice's  in- 
quiry. I  think  he  ought  to  have  inquired,  and,  had  he  re- 
ceived the?  information,  concluded  that  a  summons  would 
have1)een  effective  to  procure  the  accused's  attendance.  He 
seems  to  have  issued  a  warrant  as  a  matter  of  course,  for  it 
appears  that  on  the  accused  being  brought  before  him  upon 
the  warrant  he  was  allowed  to  go  merely  on  his  personal  un- 
dertaking to  appear  at  the  date  set  for  the  preliminary  hear 
ing. 


ALBEBTA. 


Beck,  J. 


March  25th,  1908. 


TRIAL. 

HIGH  RIVER  MEAT  MARKET  v.  ROUTLEDOE. 

Banhruptcy  and  Insolvency — Alberta  Assignments  Act  — 
Transfer  of  Property  by  Insolvent  to  Creditor — Action  to 
Set  aside.  Brought  within  Sixty  Days — Presumption — Re- 
buttal— Absence  of  Intent  to  Defeat  Creditors — Substance 
of  Transaction^  —  Rescission  of  Contract  for  Purchase 
made  by  Insolvent  —  Restoration  to  Vendor — Vendor's 
Lien  not  Waived  by  Acceptance  of  Promissory  Note  for 
Part  of  Purchase  Money. 

Action  by  creditors  on  behalf  of  themselves  and  all  other 
creditors  of  the  defendant  Wetheral  to  set  aside  a  transfer 
0^  property  made  by  the  defendant  Wetheral,  when  insol- 
vent, to  the  defendants  Holmes  and  Routledge,  as  preferential 
and  void  under  the  Alberta  Assignments  Act. 

J.  E.  Varley,  High  River,  for  plaintiffs. 
W.  L.  Walsh,  K.C.,  and  A.  A.  Ballachey,  High  River,  for 
(iefendants. 

Beck,  J.:— On  28th  December,  1906,  the  defendant  Rout- 
l^ge,  being  the  owner  of  the  Alberta  Hotel,  High  River,  and 
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its  contents,  subject  to  a  mortgage  to  the  Calgary  Breving 
and  Malting  Company  and  one  Hatfield  for  $10,700,  sold  the 
same  to  the  defendant  Wetheral  for  $28,000  made  up  as 
follows : — 

The  mortgage $10,700 

Cash  paid  on  sale 1,000 

Note  given  on  sale '. 2,000 

Mortgage  given  on  sale  14,300 


$28,000 


Wetheral  carried  on  the  hotel  business  till  the  early  part 
of  September,  1907.  On  the  27th  of  that  month  Routledge 
repurchased  the  hotel  and  contents  from  Wetheral.  The 
particulars  of  the  transaction  I  will  state  in  a  moment. 

Routledge  discounted  the  $2,000  note  with  the  defend- 
ants, the  Union  Bank  of  Canada.  At  the  date  of  Routledge's 
re-purchase  it  had  been  reduced  to  $1,800,  and  was  current  as 
a  note  for  that  amount.  By  that  date  also  Wetheral  had 
made  payments  to  Routledge  amounting  in  round  figures  to 
$1,300,  and  had  paid  some  portion'  of  the  interest  on  th3 
Calgary  Brewing  Company  and  Hatfield  mortgage. 

Business  generally  in  High  River  had  fallen  off.  The 
value  or  rather  the  price  of  land  had  considerably  depreciated. 
Wetheral  had  suffered  in  this  respect  like  the  rest  of  the  popu- 
lation. It  appears,  too,  that  he  had  paid  or  rather  agreed  to 
pay  an  excessive  price  for  the  hotel.  In  the  result  in  Sep- 
tember, 1907,  he  was  insolvent. 

Conferences  took  place  between  Wetheral,  Routledge,  and 
some  of  WetheraFs  creditors.  A  preliminary  arrangement 
was  made  between  Routledge  and  Wetheral,  which  was  em- 
bodied in  a  memorandum  dated  17th  September  and  executed 
by  Routledge  only,  whereby,  "  in  consideration  of  the  giving 
up  of  possession  by  Wetlieral  to  Routledge  of  the  Alberta 
Hotel  and  of  the  transfer  of  the  same  together  with  the 
license  (which  was  in  WetheraPs  name),  furniture,  and  stock- 
in-trade,"  Routledge  covenanted  to  pay  to  Wetheral  $2,700 
as  follows:  $700  in  3  months;  $1,000  in  4  months;  and 
$1,000  in  six  months;  and  to  assume  and  pay  the  note  of 
$1,800  held  by  the  Union  Bank;  and  to  execute  a  mortgage 
in  favour  of  the  defendant  Holmes  as  a  trustee  for  the  total 
of  the  above  sum,  viz.,  $4,500;  and  further  to  pay  and  dis- 
charge a  note  of  Wetheral' s  for  $275  in  favour  of  one  Fraser; 
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and  further  to  '*  conform  to  and  abide  by  the  verbal  settle- 
ment arrived  at  in  the  office  of  Lougheed  &  Bennett  at  Cal- 
gary on  the  16th  September  (this  referred  to  a  meeting  at 
\vluch  Routledge,  Wetheral,  and  a  number  of  his  creditors 
^ve^e  present),  and  execute  such  documents/'  etc.  Between  the 
nth  and  25th  September  Routledge  paid  the  item  of  $2T5, 
and  on  the  25th  September  a  memorandum  of  agreement  of 
tbat  date  was  executed  by  Wetheral,  Routledge,  and  Ilolmes, 
together  witli  a  land  mortgage  on  the  hotel  property  and  a 
tbattel  mortgage  on  the  contents,  of  even  date  with  the 
agreeiiient  from  Wetheral  to  Holmes  for  $4,500  payable  as 
above  indicated. 

The  agreement  of  the  25th  September  provided  for  the 
concurrent  execution  of  the  mortgages  for  $4,500,  and, 
in  addition,  for  the  payment  of  the  taxes  and  the  munici- 
pahty's  bill  for  electric'  light. 

It  provided,  also,  for  the  conveyance  of  the  hotel  and 
contents  to  lioutledge,  subject  to  the  mortgage  of  the 
Calgary  Brewing  Company  and  Hatfield. 

Then  it  contained  an  assignment  by  Wetheral  to  Holmes 
^^  the  $2,700,  and  authorized  Routledge  to  execute  the 
mortgage  to  Holmes,  and  directed  Holmes  to  apply  the 
^^'•00  as  follows:— 

(I)  To  Lougheed  &  Bennett  $55  for  professional  ser- 
^J^^s  rendered  in  connection  with  the  hotel,  together  with 
^"^  amount  of  their  bill  in  connection  with  the  settle- 
inent  represented  by  the  agreement. 

(^1  Certain  amounts  owing  for  wages  which  accrued 
^'ij'^  the  hotel  was  occupied  by  Wetheral. 

(3)  The  balance  pro  rata  "  among  all  the  other  creditors 
of  Wetheral  in  accordance  with  the  list  of  creditors  here- 
unto attached  and  signed  by  Wetheral." 

(4)  To  iae  Fnion  Bank  *$1,800. 

The  schedule  of  creditors  contained  the  names  of  the 
plaintiffs,  and,  with  the  other  names  mentioned  in  the 
agreement,  comprised,  as  far  as  known  at  the  time  of  the 
agreement  and  at  the  time  of  the  trial,  a  complete  list  of 
Wetheral's  creditors. 

The  creditors  generally  were  not  called  to  the  meeting, 
and  only  a  few  of  the  more  important  were  there  repre- 
sented. 

Routledge  appears  to  have  been  anxious  to  get  immediate 
[•ov^e^sioTi  of  the  hotel,  and,  in  that  connection,  an  assign- 
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ment  of  the  license,  without  the  delay  and  expense  of 
and  probable  loss  consequent  upon  taking  legal  proceedings 
upon  his  mortgages. 

Wetheral  appears  to  have  held  out  as  against  Routledge 
by  way  of  insisting  upon  some  of  the  provisions  which  were 
eventually  embodied  in  the  agreement.  Wetheral  says  he 
agreed  to  what  the  creditors  decided.  The  $2,700  was  ar- 
rived at  by  taking  the  amount  which  Wetheral  had  paid  to 
Routledge  and  to  the  mortgagees  and  the  amount  of  the 
increase  in  value  of  the  stock  over  the  value  when  Wetheral 
bought  from  Routledge,  and  from  the  sum  of  these  deducting 
a  sum  calculated  by  way  of  a  charge  against  Wetheral  for 
the  rent  of  the  hotel  from  28th  December,  1906,  to  25th 
September,  1907,  at  the  rate  of  $250  a  month. 

Wetheral,  it  appears,  had  nothing  that  was  not  disposed 
of  by  the  agreement  except  his  book  debts,  amounting  to 
about  $1,000,  of  which  35  or  40  per  cent,  was  good.  His 
liabilities  amounted  to  approximately  $8,000;  his  assets 
to  the  $4,500  represented  by  the  agreement,  and  the  book 
debts. 

The  plaintiffs  attack  the  arrangement  made  by  the 
agreement  of  25th  September,  on  the  ground  that  it  is  void 
under  the  Assignments  Act  (ch.  6  of  1907,  Alberta). 

The  action  was  commenced  on  13th  November,  1907, 
that  is,  within  GO  days  of  the  date  of  the  agreement. 

Wetheral  was  undoubtedly  insolvent  on  25th  September, 
1907,  and  Routledge  certainly  knew  this,  because  he  was 
aware  of  the  contents  of  the  agreement. 

I  find  as  a  fact  that  the  agreement  of  25th  September 
was  not  made  with  the  intent  on  the  part  of  either  Rout- 
ledge or  Wetheral  to  defeat,  hinder,  delay,  or  prejudice 
Wetheral's  creditors,  and  I  have  come  to  the  conclusion  and 
hold  that  the  agreement  is  not  void  under  the  Act. 

In  determining  whether  a  transaction  is  affected  by  the 
rrovisions  of  the  Assignments  Act,  I  think  the  substance — 
the  substantial  effect — rather  than  the  mere  form  of  the 
transaction  should  be  looked  at. 

Had  Routledge  in  selling  to  Wetheral  given  him  an 
acreement  for  sale,  instead  of  giving  a  transfer  and  bill 
of  sale  and  taking  mortgages  back,  no  one  could  doubt  the 
right  of  the  parties  to  agree  to  a  rescission  of  the  agree- 
ment on  the  terms  they  actually  agreed  to. 
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All  parties  acting  bona  fide,  as  I  find  f^ey  did,  I  think 
they  could  take  the  same  course,  although  the  transaction 
had  taken  the  form  of  a  conveyance  with  a  mortgage  back. 

Routledge  in  effect  said  to  Wetheral:  "You  evidently 
cannot  pay  me  for  the  property;  you  are  getting  day  by 
day  into  a  worse  financial  position;  we  shall  both  lose  ser- 
iou.«Iy  if  you  force  me  to  take  legal  proceedings  to  get  title 
and  possession ;  assign  me  the  hcense,  give  me  a  conveyance 
back  and  immediate  possession,  so  that  1  may  take  over  the 
business ^as  a  going  concern;  if  you  will  do  this,  I  will  give 
you  back  what  you  put  into  the  business,  less  a  reasonable 
charge  against  you  by  way  of  rent;  the  $1,800  note  is  part 
of  the  purchase  price,  so  that  it  follows  I  have  to  take  that 
op;  in  this  way  we  shall  each  be  restored  as  nearly  as  pos- 
sible to  our  respective  positions  before  I  sold  the  property 
to  you/'  This  was,  in  effect,  the  proposal  to  which  Weth- 
eral agreed.  I  am  convinced  by  the  evidence  that  if  some 
such  arrangement  had  not  been  made,  but  Routledge  had 
been  forced  to  take  legal  proceedings,  not  only  would  he 
have  suffered  a  serious  loss,  but  there  would  have  been  no 
fund  whatever  for  the  unsecured  creditors;  in  other  words, 
I  am  satisfied  that  the  result  of  the  arrangement  was  to 
create  the  fund  of  $2,700  which  otherwise  would  have  been 
non-existent. 

Looking,  therefore,  at  the  transaction  broadly,  and  hav- 
ing regard  to  its  substance  and  effect,  I  hold  that  it  is  valid. 

It  was  assumed  throughout  the  case  that  no  security  ex- 
ii^led  for  the  $1,800  note.  I  am,  however,  strongly  inclined 
to  the  opinion  that  Koutledge  never  lost  his  vendor's  lien 
for  that  portion  of  the  purchase  price. 

A  vendor's  lien  may  persist  though  the  vendor  have  no 
positive  intention  that  it  should.  The  presumption  is  in 
favour  of  its  existence.  The  onus  of  shewing  that  it  has 
been  waived  or  discharged  is  upon  those  who  so  assert. 
The  text-books  seem  to  assume  that  where  a  mortgage  is 
taken  for  a  part  of  the  purchase  money  and  a  note  for  the 
re>t,  the  lien  is  waived  as  to  the  amount  of  the  note  (see 
l>art  on  Vendor  and  Purchaser,  7th  ed.,  p.  734),  and  for 
this  the  authority  is  Bond  v.  Kent,  2  Vern.  281,  23  II.  R. 
*^S1,  decided  in  the  year  1692.  This  case  seems  to  have 
bren  followed  in  apparently  an  oral  judgment  by  Strong, 
V.-C,  in  Anderson  v.  Trott,  19  Gr.  619. 

In  the  leading  case  of  Mackreth  v.  Symmons,  15  Vcs. 
Jr.  34.5,  33  R.  R.  329,  it  is  said:  "The  next  case  is  Bond 
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V.  Kent,  2  Vern.  281;  the  circumstances  of  which  are  spe- 
cial; a  mortgage  for  part  of  the  money,  and  a  note  for  the 
residue.  It  was  urged  with  considerable,  perhaps  not  in- 
clusive (sic)  weight,  that  the  express  charge  of  a  part  gave 
ground  for  the  inference  that  a  lien  for  the  residue  was 
not   intended/^ 

As  I  have  said,  it  is  not  necessary  to  the  existence  and 
persistence  of  a  vendor's  lien  that  there  should  be  intention 
to  that  effect;  it  comes  into  existence  aijd  continues  unless 
there  is  an  intention  on  the  part  of  the  vendor  to  the  con- 
trary. Bond  V.  Kent  is  authority  only  for  the  proposition 
that  the  taking  of  a  note  for  part  of  the  purchase  money, 
the  rest  being  secured  by  a  mortgage,  is  a  circumstance 
from  which  the  inference  of.  fact  may  be  drawn  that  it 
was  the  intention  of  the  vendor  that  there  should  be  no 
lien. 

The  conditions  and  methods  of  business  in  England  in 
the  17th  century  were  widely  different  from  those  in  Can- 
ada in  the  20th,  and  it  by  no  means  follows  that  the  same 
inferences  should  be  drawn  now  as  then  from  the  same 
facts. 

The  inference  I  draw  is  that  there  was  no  reason,  as  in 
some  cases  there  might  be,  why  the  land  should  not  be 
mortgaged  for  the  whole  unpaid  portion  of  the  purchase 
money,  but  I  think  that  both  parties  looked  upon  the  $1,000 
paid  in  cash  and  the  $2,000  produced  by  the  discounting  of 
the  note  as  making  a  cash  payment  of  $3,000,  and  that 
neither  then  doubted  (business  being  then  very  good)  that 
the  note  would  be  met  either  wholly  or  partly  at  maturity, 
but  at  all  events  eventually.  On  this  inference  of  fact  I 
am  of  opinion  that  the  lien  in  favour  of  Routledge  for  the 
balance  of  the  $2,000  was  not  waived.  If  I  am  right,  no 
case  of  preference  can  arise. 

The  plaintiff's  action  will  be  dismissed  with  costs. 

On  the  question  of  vendor's  lien  see  Story^s  Eq.  Jur., 
2nd  Eng.  ed.,  sec.  1223  et  seq.;  Dart,  7th  ed.,  p.  729  et  seq.; 
Pomeroy's  Eq.  Jur.,  tit.  "Vendor's  Lien  on  Conveyance," 
sec.  12  et  seq.;  Collins  v.  Collins,  31  Beav.  346;  Davis  v. 
Thomas,   [1900]   2  Ch.  468. 
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ALBEBTA. 

Scott,  J.  May  7th,  1908. 

CHAMBERS. 

GRA\T:S  V.  MASON. 

Summary  Judgment — Rule  103 — Action  for  Instalment  of 
Purchase  Money  of  Land  and  Interest — Defence — Want 
of  Title  in  Plaintiffs  —  Equitable  Relief  —  Doubt  as  to 
Claim  far  Interest — Unconditional  Leave  to  Defend, 

Motion  by  plaintiff  for  summary  judgment  under  Rule 
103. 

O-  M.  Biggar,  for  plaintiff. 

H.  H.  Hyndman,  for  defendants. 

Scott,  J.: — Plaintiff's  claim  is  for  $4,000,  amount  of 
an  instalment  of  purchase  money  due  Ist  March,  1908, 
under  an  agreement  for  sale  of  certain  lands  sold  by  them 
to  the  defendants,  and  for  interest  up  to  that  date  on  the 
balance  of  the  purchase  money. 

By  the  terms  of  the  agreement,  the  last  instalment  of 
the  purchase  money  falls  due  on  1st  November,  1909,  upon 
pavment  of  which  the  defendants  will  become  entitled  to 
a  conveyance  of  the  property. 

It  is  shewn  that  the  plaintiffs  are  not  the  owners  of 
the  property.  It  is  not  shewn  that  they  have  the  right 
to  acquire  the  title  at  the  time  they  may  be  called  upon  to 
eonvev  to  the  defendants.  What  is  shewn,  however,  is, 
that  the  present  owner,  one  Grierson,  is  at  the  present 
time  ready  and  willing  to  convey  to  the  defendants  upon 
pavment  of  the  purchase  money  due  by  them. 

The  defendants,  by  their  statement  of  defence,  have 
raised  the  question  of  the  absence  of  title  in  the  plaintiffs, 
and  I  cannot  satisfy  myself  that  they  are  not  entitled  to 
some  equitable  rehef  by  reason  thereof.  In  Ontario  it 
appears  to  be  well  settled  that  they  would  be.  This  is 
ghewn  by  the  judgment  in  Armstrong  v.  Auger,  21  0.  R. 
98,  and  the  cases  there  referred  to.  A  recent  judgment  of 
the  Court  of  Appeal  for  Ontario.  Vivian  v.  Clergue,  11  0. 
^  B^  1014,  might  at  first  sight  be  deemed  to  hold  to  the 
contrary,  hut  in  that  case  the  question  of  the  absence  of 
title  in  the  plaintiffs  was  not  rai?ed. 
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.  It  also  appears  to  me  to  be  doubtful  whether,  under  the 
terms  of  the  agreement,  the  plaintiffs  are  entitled  to  re- 
cover interest  on  the  whole  balance  of  the  purchase  money 
or  anything  beyond  that  which  has  accrued  upon  the  instal- 
ment sued  for. 

Application  refused.     Costs  to  be  costs  in  the  cause  to 
defendants  in  any  event  on  final  taxation. 


YXTKON  TEBBITOBY. 


Craig.  J. 


^Iay  5th,  1908. 


CHAMBERS. 


CANADIAN  BANK  OF  COMMERCE  v.  WILSON. 

Discovery — Production  of  Documents — Inspection — Privilege 
— Mortgage — Books  of  Bank — Bank  Act  —  Fraud — Pre- 
liminary Issue — Appointment  of  Accountant  as  Agent  to 
inspect  Books — Grounds  for. 

Motion  by  defendants  for  an  order  allowing  the  defend- 
ants to  inspect  the  documents  disclosed  in  the  affidavit  on 
production  of  the  plaintiffs  the  Canadian  Bank  of  Com- 
merce, and  permitting  an  expert  accountant  to  act  as  agent 
for  defendants  in  the  inspection  of  the  bank's  books. 

The  action  was  brought  by  the  bank  and  Donald  A. 
Cameron,  plaintiffs,  against  Thomas  G.  Wilson  (mortgagor) 
and  the  Hudson's  Bay  Company,  the  W.  H.  Malkin  Company, 
the  McLennan-McFeely  Company,  and  Percy  Conrad  Steven- 
son, defendants,  to  enforce  a  mortgage,  by  foreclosure  or 
sale. 

J.  B.  Pattullo,  for  defendants. 

F.  J.  Stacpoole,  for  plaintiffs. 

Craig,  J. : — ^The  plaintiffs  sue  for  foreclosure  or  sale  of 
a  certain  property  covered  by  a  mortgage  to  the  plaintiffs 
for  $35,000,  dated  24th  September,  1901.  Attached  to 
their  statement  of  claim  they  give  particulars  of  the  debt. 
claiming  a  balance  of  $26,131.58.  This  statement  sets  out 
the  claim  as  based  upon  a  judgment  recovered  on  24th  June, 
1904,  for  $44,062.94,  and,  after  charging  interest,  costs,  and 
solicitors'  fees,  and  giving  credit  for  accounts  for  amounts 
received  on  rent,  insurance,  and  collections  based  upon  a 
transfer  of  book  f'ebts,  reduce  the  balance  to  the  amount 
stated. 
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The  defendants  are  subsequent  incumbrancers,  except 
the  defendant  Wilson,  who  was  the  original  mortgagor. 

The  defendants  the  W.  H.  Malkin  Company  and  the 
McLennan-McFeely  Company  plead  that  they  are  subse- 
quent incumbrancers  and  subsequent  judgment  creditors  of 
the  defendant  Wilson,  and,  among  various  other  de- 
fences, set  up  that  the  mortgage  was  given  and  accepted 
with  respect  to  advances  on  the  security  of  real  estate 
directly  or  indirectly  made  at  the  time  of  taking  the  security 
in  contravention  of  the  Banking  Act.  They  further  plead 
that  Wilson  was  a  customer  of  the  bank  for  many  years. 
giving  4  several  mortgages,  one  of  May,  1901,  one  of 
August,  1901,  one  of  September,  1901  (being  the  one 
sued  for),  and  one  of  January,  1902,  which  last  mortgage 
was  for  $244,000.  They  plead  that  this  last  mortgage  cov- 
ered all  the  preceding  mortgages,  which  were  merged  in  it, 
and  the  last  mortgage  has  been  paid  and  satisfied.  They 
further  plead  that  the  plaintiffs  have  been  in  possession  of 
the  defendant  Wilson's  lands,  and  have  recovered  a  larger 
amount  of  rent  and  returns  than  credit  is  given  for;  that 
the  plaintiffs  charge  Wilson  interest  at  the  rate  of  from  12  to 
24  per  cent,  per  annum,  in  excess  of  the  legal  rate  allowed  by 
the  Banking  Act;  amounting  in  all  to  over  $40,000,  and 
that  if  said  interest  taken  in  excess  be  deducted  then 
the  hank  are  fully  paid. 

The  Hudson  Bay  Company  plead  similar  pleas  to  the 
foregoing,  and  plead  as  well  that  Wilson  was  in  insolvent 
circumstances  at  the  time  the  debts  were  contracted  with 
the  bank,  to  the  bank^s  knowledge;  that  at  the  time  of  the 
execntion  and  delivery  of  the  mortgage  the  defendant  Wil- 
son was  insolvent  and  executed  and  voluntarily  made  the 
mortgage  with  intent  to  defeat  the  defendants  and  other 
creditors  and  to  give  the  bank  an  unjust  preference;  that 
the  mortgage  was  made  coUusively  and  fraudulently  be- 
tween the  bank  and  Wilson  to  defeat  Wilson's  creditors.* 
These  pleas  are  raised  again  by  way  of  counterclaim;  and 
they  ask  that  it  be  declared  that  Wilson  was  insolvent  at 
the  time  of  the  making  of  the  security,  and  that  the  secur- 
ity be  declared  void. 

The  present  motion  is  to  obtain  inspection  of  documents 
disclosed  in  the  aflBdavit  of  production.  The  affidavit  of 
production  is  made  by  6.  M.  Gibbs,  local  manager  of  the 
bank,  25th  June,  1907,  and  in  it  he  recites  the  documents 
which  the  plaintiffs  have  relating  to  the  matters  in  dispute, 
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and  under  item  44  he  mentions  "  all  ledgers,  journals,  cash- 
books,  and  books  of  account  containing  any  entries  in  refer- 
ence to  the  account  of  the  defendant  Wilson/^  N'o  privi- 
lege or  refusal  to  produce  is  claimed  under  this  item.  It 
appears  from  the  affidavit  of  Mr.  Carson,  solicitor  acting 
for  the  defendants,  that  inspection  was  allowed  by  Mr. 
Gibbs,  and  the  inspection  was  actually  going  on,  when  the 
inspector  of  the  bank,  Mr.  Cameron,  arrived  and  discon- 
tinued the  leave,  prohibiting  further  inspection  of  the  books. 
The  bank  now  claim  privilege,  on  the  ground  that  the 
defendants  cannot  go  behind  the  mortgage  in  their  inspec- 
tion of  accounts,  nor  in  opening  up  the  dealings  with  the 
defendant  Wilson,  nor  can  they  go  behind  the  judgment. 
The  plaintiffs  also  ask  that,  even  if  the  defendants  can  go 
behind  these  documents,  they  be  first  called  upon  to  prove 
the  issue  of  fraud;  that  that  issue  be  first  tried  before  the 
inspection  is  allowed. 

The  defendants  are  also  asking  that  an  order  be  made 
that  an  expert  accountant  be  permitted  to  act  as  agent  for 
the  defendants  in  the  inspection  of  the  bank's  books. 

I  had  occasion  to  consider  very  fully  this  question  of 
an  inspection  of  bank  books  on  a  very  similar  state  of  plead- 
ings in  the  cases  of  Canadian  Bank  of  Commerce  v.  McDon- 
ald, 1  W.  L.  R.  506,  and  Canadian  Bank  of  Commerce 
V.  Carbonneau,  1  W.  L.  B.  262.  I  have  gone  over 
the  matter  again  and  read  the  authorities  cited  to  me, 
and  I  have  come  to  the  conclusion  that  in  a  case  of  this 
nature,  where  the  parties  allege  fraud  between  the  mort- 
gagor and  the  first  mortgagee,  collusion  and  fraud  in  the 
obtaining  of  a  judgment  by  default  on  confession,  besides 
setting  up  wrong  accounting  and  excess  of  interest,  they 
are  entitled  to  the  fullest  inspection  of  the  books.  In  sup- 
port of  that  conclusion  I  would  cite  the  cases  of  Compagnie 
Financiere  du  Pacifique  v.  Peruvian  Guano  Co.,  11  Q.  B.  D. 
at  pp.  55,  64;  also  Williams  v.  Quebrada  B.  W.  Co.,  [1895] 
2  Ch.  751.  The  head-note  of  this  last  case  is:  "Where 
fraud  is  alleged  against  a  defendant,  communications  be- 
tween himself  and  his  solicitor  as  to  the  subject-matter  of 
the  alleged  fraud  are  not  privileged  from  production,  there 
being  no  distinction  in  this  respect  between  a  crime  and 
civil  fraud,  and  it  is  immaterial  for  this  purpose  whether 
the  solicitor  is  or  is  not  a  party  to  the  alleged  fraud/^ 

Kekewich,  J.,  in  his  judgment,  says:  "The  validity  of 
the  claim  of  privilege  depends  not  on  the  fraud  but  on  the 
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charge  of  fraud.  In  my  opinion,  there  is  a  clear  charge  of 
fraud,  and  it  appears  to  me  that  the  claim  of  privilege  is 
invalid."  I  cite  this  case  to  shew  that,  even  if  privilege 
had  been  claimed  in  this  case,  when  fraud  is  alleged  it  would 
be  no  answer.  If,  therefore,  communications  private  and 
confidential  between  a  solicitor  and  his  client  are  not  privi- 
leged, how  much  less  would  the  accounts  wliich  are  actually 

heing  attacked  be  privileged.   I  also  cite  Bewicke  v.  Graham, 

"  Q.  B.  D.  400;  Taylor  v.  Batten,  4  Q.  B.  D.  87;  Bnstros  v. 

White,  1  Q.  B.  D.  423;  and  Hutchinson  v.  Glover,  1  Q.  B.  D. 

I"i8;in  which  last  case  Blackburn,  J.,  utters  the  dictum  tliat 

**'even'thinir  which  throws  light  on  the  case  is  prima  facie 

*=ubj\*ct  to  inspection." 

To  indicate  that  the  second  mortgagees  have  the  same 

rights  of  investigation  as  the  original  mortgagor  would  have, 

I  refer  to  the  cases  of  Mainland  v.  Upjohn,  41  Cli.  D.  126, 
and  Court  v.  Holland,  29  Gr.  19. 

As  to  the  objection  that  customers'  accounts  are  privi- 
leged from  being  inspected,  I  would  refer  to  the  cases  of 
Hannum  v.  Macrae,  18  P.  11.  185,  and  Bromley  v.  (ijaham, 

II  P.  R.  457.     The  privilege  and  prohibition  contained  in 
the  Bank  Act  against  the  examination  of  customers'  ac- 
counts are  given  for  the  protection  of  the  customer  himself, 
Md  are  directed   against   the   voluntary   exposing   of   the 
customers'  accounts  by  the  bank'  and  do  not  prevent  proper 
in^^pection  of   a   customer's   account   either   in    an   action 
tjrought  by  himself  against  the  bank  or  an  action  brought 
by  any  other  person  standing  in  his  rights  or  attacking  any 
transaction  between  him  and  the  bank,  such  as  the  one  in 
this  case,  where  it  is  alleged  to  be  collusive,  fraudulent,  and 
preferential.    Then,  again,  it  is  clear  that  privilege  must 
be  claimed  and  the  grounds  on  which  the  privilege  is  based 
stated.    Neither  of  these  things  was  done  in  the  affidavit 
on  production.     I  think  it  is  too  late  now  for  the  plaintiffs 
to  come  in  and  claim  that  privilege  which  they  did  not 
claim  at  the  proper  time,  particularly  after  they  permitted 
inspection  to  go  on  to  a  certain  extent.     It  seems  to  me 
that  in  a  case  where  such  allegations  are  raised  as  are  made 
in  this  case,  and  where  it  is  necessary  that  the  parties  at- 
tacking the  transaction  should  obtain  whatever  aid  can  be 
pven  to  them  in  proving  their  own  allegations,  aid  should 
^^  given  by   inspection  and  production.     The  principle  is 
ciear  that  whatever  matter  will  aid  in  establishing  the  case 
ui  the  plaintiff  or  the  party  seeking  production  or  breaking 
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down  the  defence  of  the  defendant,  must  be  given  by  pro- 
duction, if  the  documents  are  in  the  hands  of  the  adverse 
party. 

Then  as  to  the  question  of  the  trial  of  the  issue  of 
fraud  before  inspection  is  allowed  or  before  the  other  issues 
are  dealt  with :  it  is  always  desirable  that  all  the  issues  be 
tried  at  the  same  time,  firstly  on  account  of  the  saving  of 
expense,  and  next — in  this  case — it  would  be  depriving  the 
defendants  of  the  conduct  of  their  own  case  if  the  plain- 
tiffs should  be  allowed  to  decide  what  issues  should  be  tried. 
1  think  it  is  more  convenient  that  all  the  issues  in  this 
action  should  be  tried  at  the  same  time.  Special  circum- 
stances should  be  shewn  before  any  order  of  the  kind  asked 
for  is  made,  that  is,  to  try  one  issue  before  the  others.  For 
a  full  exposition  of  the  law  and  the  interpretation  of  the 
Bule  upon  this  point,  see  Parcy  v.  Young,  15  Ch.  D.  479. 

As  to  the  request  of  the  defendants  to  be  permitted  to 
examine  the  books  by  an  agent  other  than  the  solicitor  or 
the  solicitor's  clerk,  I  do  not  think  they  have  established 
a  sufficiently  strong  case.  In  Bonnardet  v.  Taylor,  30  L.  J. 
Ch.  523,  it  was  held  that  only  under  special  circumstances 
would  special  persons  be  allowed  to  inspect  the  books  of 
the  adverse  party,  for  example,  scientific  experts  in  patent 
cases,  or  the  reading  of  accounts  in  a  foreign  language.  No 
such  special  circumstances  are  shewn  here.  All  that  is 
asserted  is,  that  it  would  be  more  convenient,  and  perhaps 
would  somewhat  facilitate  the  inspection  of  the  accounts, 
if  a  more  expert  accountant  than  the  solicitor  were  allowed 
to  see  the  books.  I  do  not  think  these  are  such  special 
circumstances  as  would  warrant  me  in  making  the  order 
asked  for;  in  any  event,  the  person  to  be  allowed  to  inspect 
should  have  been  named  in  the  affidavit  and  his  qualifica- 
tions shewn.  The  Court  has  some  control  over  its  own 
officers,  and  if  any  person  is  appointed  to  inspect  books  on 
special  grounds  he  should  be  specially  appointed  by  name. 
However,  in  this  case  I  do  not  see  any  special  difficulty  in 
the  matter,  but  if  special  difficulty  should  arise  and  an 
expert  accountant  be  needed  upon  a  further  inspection  of 
the  books,  and  that  matter  is  satisfactorily  shewn,  then  I 
think  perhaps  that  a  special  order  might  be  made,  but  only 
in  those  circumstances. 

The  order  will  go  for  an  inspection  of  all  the  accounts 
of  Wilson  with  the  bank.  I  need -not  specify  what  particular 
accounts^  will  be  disclosed,  but  all  accounts  which  will  throw 
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any  light  upon  the  making  up  of  the  various  accounts  of 
Wilson  for  all  that  period  will  be  covered  by  the  order. 
The  costs  of  this  motion  will  be  costs  in  the  cause. 


HAKITOBA. 


COURT  OF  APPEAL. 


HANNAH  V.  GRAHAM. 


May  6th,  1908. 


Vendor  and  Purch<iser — Contract  for  Sale  of  Land — Action 
^V  Vtudors  for  Specific  Performance — Defence  of  Fraud 
—Misrepresentations  as  to  Qtuility  and  Value  of  Land — 
Caveat  Emptor — Appeal — Findings  of  Fact. 

Appeal  by  defendant  from  judgment  of  Cameron,  J.,  7 
W.  L.  B.  554,  granting  plaintiff  specific  performance. 

The  appeal  was  heard  by  Howell,  C.J.A.,  Perdue  and 
Phippen,  JJ.A. 

J.  E.  O'Connor  and  P.  C.  Locke,  for  defendant. 
W.  L.  McLaws,  for  plaintiff. 

Howell,  C. J.A.  : — On  the  issues  raised  by  the  pleadings 
the  learned  trial  Judge  found  for  the  plaintiff.  He  states 
^  his  judgment  that  he  adopts  the  statements  made  by  the 
plaintiff's  witnesses.  The  evidence  is  not  of  the  nature  to 
lead  to  a  reversal  of  this  finding  of  fact. 

In  my  view,  the  appeal  should  be  dismissed  with  costs. 

Perdue,  J.A. : — If  I  were  called  upon  to  decide  this  case 
in  the  first  instance  upon  the  evidence  as  it  appears  in  the 
printed  record,  I  do  not^  think  that  I  would  have  come  to 
the  conclusion  at  which  the  learned  trial  Judge  arrived. 
The  bargain  was  made  in  Winnipeg,  the  land  which  the 
plaintiff  was  giving  in  exchange  was  many  miles  distant, 
it  was  difficult  of  access  at  that  season  of  the  year,  and,  even 
if  the  defendant  succeeded  in  getting  to  it,  he  would  scarcely 
form  any  opinion  as  to  the  quality  of  the  soil,  owing  to  its 
being  covered  deep  with  snow.  He  was,  therefore,  as  it  ap- 
pears to  me,  compelled  to  rely  upon  the  representations  of 
the  defendant  if  he  agreed  to  the  proposed  exchange  of  pro- 
perties. The  plaintiff,  on  the  other  hand,  had  an  opportu- 
nity to  examine  and  did  examine  the  house  and  lot  of  the 
defendant  proposed  to  be  given  in  exchange. 

The  impression  I  have  formed  from  the  evidence,  par- 
ticularly referring  to  that  given  by  the  plaintiff's  son,  is  that 
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the  plaintifE  did,  prior  to  the  conclusion  of  the  contract, 
represent  to  the  defendant:  that  the  farm  land  in  question 
was  a  dark  sandy  loam  18  to  20  inches  deep,  that  it  wag' level, 
and  generally  that  it  was  suitable  for  cultivation.  Much 
evidence  was  called  as  to  the  actual  quality  of  the  land,  and 
this  evidence  is  of  the  most  contradictory  character.  I  ain 
stro;igly  inclined  to  believe  that  the  land  is  very  different 
from  what  it  was  represented  to  be,  and-  that  it  is  almost 
worthless  for  farming  purposes.  The  learned  trial  Judge 
has,  however,  taken  the  opposite  view,  and  has  chosen  to  be- 
lieve the  evidence  adduced  by  the  plainti£E  both  as  to  what 
occurred  during  the  progress  of  the  negotiations  and  as  to 
the  quality  of  the  soil.  Where  the  evidence  was  so  com- 
pletely contradictory,  and  where  it  was  quite  open  to  a  Judge 
trying  the  issues  to  believe  the  statements  of  one  party  rather 
than  those  of  the  other,  a  court  of  appeal  shoidd  not  interfere 
with  the  pure  finding  of  facts  arrived  at  by  the  Judge  who 
saw  and  heard  the  witnesses  who  gave  the  evidence.  If  the 
defendant  had  succeeded  in  establishing  that  the  plaintiff 
had  made  the  representations  alleged  and  under  the  circimi- 
stances  alleged — that  the  defendant  relied  upon  them,  and 
that  they  were  false — specific  performance  should  be  refused. 
Such  representations  would  be  material  to  the  contract  be- 
tween these  parties,  and  the  plaintiff  could  not  escape  by  say- 
ing, "  You  had  means  of  information  and  if  you  had  been 
careful  you  would  not  have  been  misled :''  Eedgrave  v.  Hurd, 
20  Ch.  D.  1 ;  Smith  v.  Land  Corporation,  28  Ch.  D.  7. 

But  the  trial  Judge's  findings  both  as  to  the  alleged  re- 
presentations and  as  to  their  falsity  are  adverse  to  the  defend- 
ant, and  I  do  not  see  how  this  Court  could  properly  interfere 
with  the  findings  of  fact  upon  the  evidence  given  in  this  case. 
The  appeal  must,  therefore,  be  dismissed  with  costs. 


Phippen,  J.A.: — The  appeal  must  be  dismissed.  The 
only  issues  of  fraud  tendered  by  the  record  were  the  subject 
of  confiicting  testimony  to  an  extent  which  forbids  our  inter- 
fering with  the  trial  Judge  giving  credit  to  the  testimony  of 
the  plaintiff  and  his  witnesses.  Personally,  had  I  tried  the 
cause,  T  would  probably  have  exercised  a  discretion  against 
ordering  specific  performance,  but  the  learned  trial  Judge. 
having  accepted  the  plaintiff's  story  and  decided  in  his 
favour,  has  put  the  case  beyond  our  proper  interference. 

Appeal  dismissed. 
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COURT   OF  APPEAL. 

3EWELL  V.  WHEAT  CITY  FLOUR  CO. 

^(njiler  and  Servant — Dismissal  of  Servant — Attempted  Ju^- 
ttfication — Disobedience  of  Orders — Finding  of  Fact — Re- 
view  hy  Appellate  Court— Wrongful  Dismissal — Damages. 

Appeal  by  plaintiff  from  judgment  of  Mathers,  J., 
ai?mi?«ing  the  action,  which  was  brought  to  recover  dam- 
ages for  wrongful  dismissal.  Plaintiff  had  been  employed 
'jy  defendants  as  a  travelling  salesman,  his  territory  being 
Ontario.  He  left  Ontario  and  came  to  Manitoba  without 
the  leave  of  the  defendants,  and  they  dismissed  him  for 
leaving  the  territory  assigned  to  him  contrary  to  the  in- 
?tn]ction8  he  had  received. 

S.  H.  McKay,  for  plaintiff. 
J.  P.  Curran,  for  defendants. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Perdue, 
and  Phippen,  JJ.A.),  was  delivered  by 

Phippen,  J.A.:— The  learned  trial  Judge  finds  "that 
the  plaintiffs  engagement  was  a  yearly  employment  at  $125 
per  month;  that  by  the  terms  of  his  engagement  he  was 
to  have  the  right  to  return  to  Brandon  to  visit  his  family 
^lien  in  the  regular  course  of  the  defendants'  business 
he  was  in  the  north-western  part  of  Ontario;  that  (with  the 
''Sorption  of  one  breach  of  duty  found)  the  plairitiflf  dis- 
charored  his  duties  faithfully.'* 
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Counsel  do  not  object  to  these  findings.  They  may 
therefore  be  accepted  without  reserve. 

The  learned  trial  Judge  further  finds  "that  the  plain- 
tiff, desiring  to  come  to  Brandon  to  visit  his  family,  laid 
out  a  trip  to  the  north-west  for  the  purpose  of  bringing 
himself  within  the  terms  of  his  engagement,  although  the 
demands  of  the  defendants'  business  required  him  else- 
where; that  in  coming  to  the  north-western  part  of  On- 
tario, the  plaintiff  was  disobeying  the  reasonable  instruc- 
tions of  the  defendants  and  without  any  reasonable  justifi- 
cation." If  this  finding  can  be  supported  by  the  evidence, 
the  judgment  appealed  from  must  be  affirmed. 

The  defendants'  head  office  was  in  Brandon,  Manitoba. 
The  plaintiff  was  employed  by  them  as  a  travelling  agent, 
his  territory  being  the  larger  portion  of  the  province  of 
Ontario.  No  specific  instructions  were  given  him  as  to  the 
places  or  customers  he  was  to  visit,  the  time  to  be  spent 
upon  the  road,  or  the  rotation  of  his  trips.  The  plaintiff's 
headquarters  were  in  Toronto,  and  apparently  it  was  in- 
tended that  he  should  exercise  his  best  judgment,  subject  of 
course  to  specific  instructions  from  the  defendants,  in  pro- 
moting their  interests  in  his  territory. 

During  the  argument  of  the  appeal  I  pressed  respond- 
ents' counsel  for  evidence  that  the  plaintiff,  in  visiting  the 
north-western  part  of  Ontario  shortly  before  his  return  to 
Brandon,  was  violating  his  duty,  but  was  not  referred  to 
any  direct  testimony  on  this  point.  The  plaintiff's  in- 
structions are  entirely  contained  in  correspondence,  and 
can  therefore  be  dealt  with  by  this  Court  more  freely  than 
if  thoy  were  the  subject  of  testimony  given  before  the 
trial  Judge. 

A  perusal  of  this  correspondence  fails  to  disclose  any 
instructions  which  the  plaintiff  violated  by  h'*s  visit.  The 
only  directions  on  this  point  I  find  in  the  correspondence 
are  contained  in  a  letter  dated  12th  September,  where  it  is 
stated:  "With  regard  to  your  coming  to  Brandon  at  the 
present  time,  we  think  you  should  be  on  the  road  amongst 
the  customers.  We  have  frequent  communications  from 
your  district  asking  for  prices.  We  have  before  us  now  a 
communication  from,"  etc. — naming  several  customers  of 
the  defendants. 

The  setter  of  the  12th  was  written  in  answer  to  a  com- 
munication from  the  plaintiff  to  the  defendants,  dated  9th 
Sepvember,  s.'ating  in  part  as  follows:  "I  expect  to  start 
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OTer  my  north  trip  in  a  few  days  so  as  to  reach  Brandon 
about  the  25th.  I  have  just  received  a  letter  from  my  son 
from  Brandon  saying  that  they  would  leave  Brandon  on 
the  30th  September  for  Vancouver  to  take  charge  of  St 
John's  Presbyterian  Church  organ.  Therefore,  it  is  of.  in- 
terest to  me  to  see  them  before  going  so  far  away,  and,  as 
my  ticket  is  good  to  return  to  Brandon  up  to  the  last  of 
September,  I  think  a  trip  to  your  office  would  also  be  for 
the  best  interests  of  the  business.  However,  I  would  ask 
YOU  to  confirm  this  by  return  mail  and  oblige." 

It  will  be  noticed  that,  although  the  plaintiflf  states  he 
intends  taking  the  nori;hern  trip,  no  objection  is  made  in 
the  defendants'  reply.  It  suggests  he  should  be  on  the 
road  amongst  his  customers,  but  not  that  he  should  visit 
Bome  part  of  the  province  other  than  as  contemplated. 

Apart  from  this,  there  is  no  evidence  whatever  to  sup- 
port a  finding  that  in*  making  this  trip  che  plaintiff  was 
neglecting  the  defendants'  business,  or  that  he  selected  this 
route  disregarding  their  more  pressing  interests  elsewhere. 
As  by  the  terms  of  his  engagement  it  was  largely  left  in 
bis  discretion  as  to  the  manner  in  which  the  business 
should  be  done,  it  is  impossible  for  a  Court  to  sit  in  appeal 
from  the  plaintiff's  judgment  or  to  say  that  the  de- 
fendants' interests  would  have  been  better  served  had  the 
plaintiff  adopted  a  course  which  apparently  did  not  appear 
to  him  the  most  desirable,  and  of  which  the  defendants,  on 
his  intention  being  declared,  made  no  criticism. 

On  Uth    September   the    plaintiff   furi:her   wrote    the 
defendants:  "I  will  leave  Toronto  before  you  get  this  let- 
ter and  work  all  the  towns  to  the  Soo  and  North  Bay,  and 
you  may  write  me  at  the  Soo,  or  even  Sudbun',  should  you 
"ave  occasion  to  do  so.     If  any  mail  comes  to  Toronto  to 
^e,  I  will  have  it  forwarded  to  me,  and  when  I  get  to  the 
^00  I  will  use  the  ticket  I  have  to  Brandon,  as  I  wrote  of 
oefore,  unless  othen^ise  instructed,  as  I  am  anxious  to  see 
^.v  son  and  family  before  they  leave  for  Vancouver  on  the 
30th.    Besides,  I  would  like  to  converse  with  you  with  r* 
lerence  to  the  business  for  Ontario.     Hoping  to  find  good 
««Ies  along  the  line  between  there  and  Fort  William,  I  re- 
oiain,"  &c. 

The  defendants  received  this  letter  in  due  course,  reply- 
ing on  18th  September,  addressing  the  plaintiff  at  Sud- 
bury, Ontario.  That  letter  gives  some  necessary  instruc- 
tions as  to  prices,  but  makes  no  reference  to  his  propose^ 
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visit  to  Brandon,  nor  dcJes  it  in  any  way  find  fault  with  the 
plaintiff  for  visiting  the  northern  part  instead  of  some 
other  portion  of  the  province.  On  this  evidence,  I  must 
hold  that  the  plaintiff,  until  he  reached  the  Soo,  acted  in 
tlie  reasonable  and  proper  discharge  of  his  duties. 

This  being  so,  the  plaintiff  comes  within  the  direct  find- 
ing of  the  trial  Judge  allowing  him  when  reasonably  in 
this  portion  of  the  province  to  visit  his  family  at  Brandon. 
II  the  defendants  believed  their  business  interests  at  this 
particular  time  to  have  been  such  as  to  make  it  unreason- 
able that  the  plaintiff  should  then  come  to  Brandon,  it  was 
their  duty  to  have  stated  so  in  positive  language  when  an- 
swering his  letter  of  14th  September.  The  plaintiff 
was  a  widower,  his  family  in  Brandon  were  about  to 
move  to  the  Coast,  and,  unless  he  came  to  Brandon  before 
the  end  of  September,  the  object  of  his  visit  would  be  lost. 
The  occasion  was  therefore  most  reasonable  so  far  as  the 
J  laintiff  was  concerned.  The  defendants  knowing  that  he 
would  leave  for  Brandon  unless  otherwise  instructed,  and 
issuing  no  instructions  to  the  contrary,  the  plaintiff  was 
Tally  entitled  to  assume  that  the  occasion  of  his  visit  was 
within  the  terms  of  his  contract. 

On  16th  September  the  plaintiff  further  wrote  the 
defendants,  acknowledging  receipt  of  theirs  of  the  12th 
above  referred  to :  "I  also  note  your  objection  to  my  com- 
ing to  Brandon,  owing  to  pressure  of  business.  I  cannot 
:?ay  that  I  am  delighted  with  this,  although  I  cannot  ex- 
[sect  any  personal  sentiment  I  may  have  for  my  own  fam- 
ily will  be  of  advantage  to  you.  However,  I  did  think, 
and  I  now  believe,  that  a  personal  interview  would  be  for 
the  interest  of  our  trade  here.  I  had  written  to  you  on  the 
14th  with  respect  to  this  matter,  as  I  have  laid  out  a  trip  to 
tlie  Soo,  working  the  towns  between  here  and  that  point,  I 
f(>el  it  to  my  personal  advantage  at  least  to  have  a  talk 
over  this  Ontario  trade,  and  having  a  ticket  from  the  Soo 
to  Brandon  good  until  the  last  of  September,  I  thought 
you  would  think  it  wise  to  take  a  run  for  a  day  or  two,  and 
now  that  I  understand  that  my  son  is  going  to  the  Coast, 
and  consequently  breaking  up  my  home,  with  him,  I  feel  it 
my  duty,  as  his  only  parent,  to  see  him  before  leaving  for 
the  extreme  West.  I  expect  to  be  in  the  Soo  by  Tuesday 
"1th,  and  arrive  in  Brandon  on  the  27th,  and  be  all  ready 
to  leave  there  after  the  first  of  October.  Kindly  reconsider 
this  matter  and  oblige/^  &c. 
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To  this  letter  the  deiendants  sent  no  answer.  They 
could  have  reached  the  plaintiff  by  mail  or  wire  before  he 
left  the  Soo.  Under  these  circumstances,  the  plaintiff 
having  the  right  to  visit  Brandon,  I  fail  to  see  how  his  do- 
ing 80  can  be  considered  a  breach  of  duty  warranting  his 
dismissal. 

Instead  of  answering  either  of  the  last  two  of  the  plain- 
tiffs letters,  the  defendants  allowed  him  to  come  to  Bran- 
don, and  at  the  second  interview  told  him  curtly  that  he 
was  dismissed.  For  this  I  hold  there  was  no  justification. 
The  appeal  must  be  allowed. 

I  think,  under  the  circumstances,  the  damages  should  be 
Y\aced.  at  the   equivalent  of   6   months'   salary,   or  $750. 
Judgment  will  be  entered  for  the  plaintiff  against  the  de- 
fendants for  this  amount,  together  with  costs  both  of  the 
trial  and  appeal. 

Appeal  allowed. 


BBinsH  coimaiA. 

Martin,  J.  May  21st,  1908. 

CHAMBERS. 

McINNES  y.  BRITISH  COLUMBIA  ELECTRIC  R.  W.  CO. 

JyUmmj— Examination  of  Plaintiff — Nature  and  Scope  of 
Examination — Rules  of  Court — Alteration — Omission. 

Motion  by  defendants  to  compel  the  plaintiff  to  answer 
certain  questions  on  an  examination  for  discovery. 

Joseph  Martin,  K.C.,  for  defendants. 
Edgar  Bloomfield,  for  plaintiff. 

Martin,  J. : — ^This  is  a  motion  to  compel  the  plaintiff  to 
answer  certain  questioiis  on  an  examination  for  discovery, 
and  it  is  resisted  on  the  ground  that  the  new  Rules  of  1906 
have  introduced  a  change  into  the  practice  of  this  Court, 
by  omiting  the  amendment  of  June,  1900,  to  old  Rule  703, 
and,  therefore,  it  is  contended  that  the  examination  is  no 
longer  in  the  nature  of  a  cross-examining  one.  But,  though 
-t  is  true  the  omission  has,  in  some  unaccountable  manner, 
been  made,  yet  the  practice  is  still  what  I  held  it  to  be  in 
Bank  of  British  Columbia  v.  Trapp,  7  B.  C.  R.  354,  i.e.,  in 
effect,  a  cross-examining  one — quite  apart  from  the  amend- 
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ment  of  June,  1900.  This  view,  in  principle,  was  adopted 
on  appeal  in  the  same  case,  and  also  confirmed  later  by  the 
full  Court  in  Hopper  v.  Dunsmuir,  10  B.  C.  R.  23,  wherein 
at  p.  27  the  Chief  Justice,  with  the  concurrence  of  Mr. 
Justice  Irving,  said:  "This  amendment  (of  June,  1900), 
really  effected  nothing,  as  it  merely  emphasizes  the  fact  that 
the  examination  is  to  be  a  cross-examination,  which  was 
already  provided  for  by  Rule  712,  and  interprets  the  expres- 
sion *  matters  in  question  in  the  action  ^  to  mean  ^  issues 
raised  by  the  pleadings.^  *^ 

Since  the  new  Rules  370c  and  370i  (3)  are,  for  the  pre- 
sent purpose,  practically  identical  with  the  old  Rules  703 
and  712,  It  follows  that  the  decision  in  Bank  of  British  Col- 
umbia v.  Trapp  is  exactly  in  point,  and,  therefore,  the  pre- 
sent motion  must  be  allowed,  and  the  costs  of  this  motion 
and  any  costs  occasioned  by  such  refusal  to  answer,  shall  be 
costs  to"  the  defendants  in  any  event  of  the  cause. 

With  respect  to  question  26,  as  to  what  the  plaintiff's 
friend  told  him  at  the  time  ox  the  accident,  it  is  perhaps 
somewhat  premature  to  expres  a  final  opinion  on  it,  because 
the  circumstances  which  would  determine  that  point  are  not 
fully  brought  out,  owing  to  the  refusal  to  answer  other  ques- 
tions which  clearly  should  have  been  answered.  From  one 
point  of  view,  what  was  said  to  the  witness  by  his  friend 
would  be  relevant,  and  from  another  point  it  would  not. 


Morrison,  J. 
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WATEROUS    ENGINE    WORKS    CO.    v.    OKANAGAN 
I.UMBER  CO. 

SaU  of  Goods — Action  for  Price — Late  Delivery — Inferiority 
—  Counterclaim  — Amount  Overpaid  — Extra-provincial 
Company — Incorporation  hy  Dominion  Act — Doing  Busi- 
ness in  Province  without  License  —  British  Columbia 
Companies  Act,  sec.  12S  —  Intra  Vires  —  Constitutional 
Law. 


Action  to  recover  a  balance  alleged  to  be  due  to  plaintiffs 
for  goods  sold  and  delivered. 
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L.  G.  McPhiilips,  K.C.,  and  V.  Laursen,  for  plaintiffs. 
C.  B.  Macneill,  K.C.,  and  J.  S.  W.  Pugh,  for  defendants. 

Morrison,  J.: — ^The  plaintiffs  are  an  extra-provincial 
company  (not  licensed  pursaunt  to  the  provisions  of  the 
British  Columbia  Companies  Aci:),  domiciled  in  Ontario, 
fjid  incorporated  by  letters  patent  under  the  Companies 
Act  (Dominion.) 

The  defendants  are  incorporated  under  the  British  Col- 
umbia Companies  Act,  1897. 

The  plaintiffs,  pursuant  to  a  contract  executed  in  British 
Columbia  by  the  defendants,  shipped  to  them  certain  mill 
machinery.  The  order  for  these  goods  was  taken  by  the 
plaintiffs^  resident  agent,  and  the  contract  was  witnessed  by 
him.  The  goods  were  shipped,  but  arrived  at  a  period  later 
than  contemplated  by  the  contract,  as  contended  by  the 
defendants,  and,  in  consequence,  other  machinery  had  to  be 
purchased  iustead.  When  the  goods  did  arrive,  it  is  further 
alleged  by  the  defendants,  they  were  faulty  both  in  material 
and  in  construction,  and  were  rejected.  This  action  is 
brought  for  payment  of  a  balance  of  some  $500  odd  on  the 
contract  price. 

The  point  was  at  once  raised  that  the  plaintiffs  were 
then  and  thus  carrying  on  business  in  British  Columbia  in 
contravention  of  the  Companies  Act,  R.  S.  B.  C.  1897  ch. 
44,  sec.  123.  Subject  to  a  further  consideration  and  deter- 
mination of  this  point,  the  merits  of  the  case  were  investi- 
gated, and,  after  hearing  a  number  of  witnesses  on  both 
fides,  I  have  come  to  the  conclusion  on  the  facts  that  the 
machinery  in  question  arrived  at  a  period  later  than  stipu- 
lated for  in  the  contract,  and  that,  in  consequence  of  its 
non-arrival  when  contemplated,  the  defendants  were  obliged 
to  secure  other  machinery  to  enable  them  to  commence  their 
operations. 

I  also  find  that  the  saws  shipped  by  the  plaintiffs  were 
fo  faulty  in  material  and  construction  as  not  to  be  in  ac- 
cordance with  the  terms  of  the  agreement,  and  that  the  de- 
fendants were  justified  in  refusing  to  accept  them. 

I  find  furtner  that  defendants  took  all  reasonably  noces- 
«iry  steps  to  so  inform  the  plaintiffs,  and  that  the- plaintiffs 
knew  that  the  saws  were  at  their  risk  and  disposal. 

If  so  considered  necessary,  there  will  be  an  accounting 
h'ove  the  Registrar  as  io  the  amount  claimed  bv  the  de- 
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fendants  as  having  been  overpaid  by  them,  as  set  out  in 
paragraph  5  of  the  defence. 

But  should  the  plaintiffs  be  advised  that  those  findings 
are  not  justified  by  the  evidence,  I  venture  upon  a  considera- 
tion of  the  other  aspect  of  the  case. 

Counsel  for  the  defendants  moved  to  dismiss  the  action, 
urging  that  the  order  having  been  taken  by  the  plaintiffs' 
agent  here,  and  the  contract  having  been  signed  here  by  the 
defendants,  though  subject  to  ratification  in  Ontario,  the 
contract  sued  upon  was  made  in  British  Columbia,  and  is 
therefore  illegal  and  void  by  reason  of  the  123rd  section, 
Bupra:  North-Western  Construction  Co.  v.  Young,  13  B.  C. 
R.  297,  7  W.  L.  R  397. 

I  think  the  plaintiffs,  in  the  circumstances,  were  carry- 
ing on  or  doing  business  in  British  Columbia  under  a  con- 
tract made  in  British  Columbia. 

Counsel  for  the  plaintiffs  contend  that  the  British  Col- 
umbia Companies  Act  is  ultra  vires,  inasmuch  as  it  inter- 
feres with  the  "  status  ^'  of  a  company  created  by  the  Dom- 
inion. From  my  understanding  of  the  meaning  of  the  word 
"  status  "  as  used  in  this  connection,  I  am  strongly  of  opinion 
that  that  is  exactly  what  the  section  in  question  does  not  do. 
In  support  of  this  contention,  my  attention  has  been  directed 
to  the  existence  of  the  word  "  such  ^'  in  the  5th  line  of  sec. 
123.  It  is  contended  that  the  province  thereby  has  the 
right  to  curtail  the  powers  of  a  federal  company  when  issuing 
a  license.  With  due  respect,  the  words  of  Bacon,  V.-C,  in 
Cleve  V.  Financial  Corporation,  43  L.  J.  Ch.  61,  occur  to  me, 
viz.,  "that  in  a  great  many  judgments,  well  expressed  and 
well  considered,  a  part  of  a  sentence  or  a  piece  of  a  line 
may  be  extracted  so  as  to  sustain  anything  that  is  desired 
to  be  founded  upon  it.^'  Having  regard  to  the  whole  sec- 
tion, can  it  mean  more  than  "such^'  of  its  powers  as  the 
company  may  seek  to  exercise  in  the  province. 

Section  123  cannot  operate  to  repeal  a  federal  Act.  It 
cannot  be  invoked  to  reconstitute  or  dissolve  a  company; 
it  cannot  enforce  its  amalgamation  or  liquidation;  it  cannot 
regulate  or  affect  a  company's  dealings  in  respect  to  transfer 
of  shares.  And  transfers  involve  a  change  in  status :  In  re 
National  Bank  of  Wales,  GG  L.  J.  Ch.  223. 

In  short,  it  cannot,  nor  is  it  intended  in  any  way  to, 
limit  or  interfere  with  the  capacity  or  status  of  the  plain- 
tiff company. 
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The  Dominion  has  given  the  plaintiff  company  the  capa- 
city, the  status,  to  carry  on  certain  business  throughout 
Canada,  consistently  with  the  laws  of  that  particular  pro- 
rince  in  which  it  seeks  to  extend  its  operations.  In  this 
ca^e  the  pre-requisite  is  the  securing  of  a  license:  Colonial 
Building  and  Investment  Association  v.  Attorney-General 
for  Quebec,  9  App.  Cas.  157. 

See  also  the  leading  cases  collected  in  Lefroy  on  Legis- 
lative Power,  p.  617  et  seq. 

On  this  branch  of  the  case  I  think  the  plaintiffs  also 
fail. 

There  will  be  judgment  for  the  defendants  dismissing 
the  plaintiffs'  action  with  costs. 


BBinsE  coimaiA. 

Lampmax,  Co.  C.J.  May  28th,  1908. 

COUNTY  COURT  OF  VICTORIA. 

GRAHAM  V.  BRICKLAYERS  AXD  MASONS'  UXION. 

Tradf  Union — Interference  between  Master  and  Servant— Pro- 
curing Discharge  of  Servant — Actionable  Tort — Damages — 
Injun4:tion, 

Action  for  damages  for  interference  by  defendants  with 
plaintiff's  employment. 

J.  P.  Mann,  for  plaintiff. 

H.  B.  Robertson,  for  defendants. 

Lampman,  Co.  C.J. : — ^The  defendants,  besides  represent- 
ing themselves,  represent  all  person  constituting  the  Brick- 
kyers  and  Masons'  Union  No.  2  of  Victoria. 

The  plaintiff,  an  Englishman,  48  years  of  age,  is  a  stone- 
mason, and  he  came  to  Canada  in  1904,  and  settled  in  Cal- 
gary, where  he  worked  at  his  trade.  In  Calgary  he  joined 
the  local  branch  of  the  Bricklayers  and  Masons'  Union, 
which  is  about  the  same  as  the  local  union  here,  both 
teing  affiliated  with  the  Bricklayers  and  Masons'  Inter- 
rational  Union  of  America.  He  became  president  of  the 
Union  in  Calgary,  but  before  leaving  for  Victoria,  where 
he  arrived  in  March,  1905,  he  had  become  a  contractor, 
and  so  had  lost  his  membership.  Plaintiff  secured  work 
with  a  contractor  named  Bathier  at  laying  concrete  blocks, 
and  working  along  with  him  was  Harry  Owen,  a  member 
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of  the  local  union,  and,  after  some  conversation  about  the 
impossibility  of  Owen  working  with  a  non-union  man, 
Graham  told  him  he  would  join  the  union,  and  gave  him 
$5  as  a  portion  of  the  initiation  fee.  At  the  next  meeting 
of  the  union  (26th  August)  Owen  paid  in  the  $5,  but  Gra- 
ham was  not  elected,  and  the  $5  was  ordered  to  be  repaid  to 
him,  as  no  two  members  would  vouch  for  him  being  a  brick- 
layer, as  required  by  sec.  2  of  art.  5  of  the  local  union's 
rules,  which  is  as  follows :  "  All  members  proposed  for  mem- 
bership to  this  union  must  be  practical  bricklayers  or 
masons,  who,  by  paying  the  initiation  fee  and  being  vouche<l 
for  by  two  members  in  good  standing,  shall  be  eligible  for 
membership;  and  any  member  vouching  for  a  person  who 
is  not  a  practical  bricklayer  or  mason  shall  be  fined  the 
sum  of  $5,  and  no  member  of  this  union  will  be  allowed  to 
work  with  any  member  so  fined  until  said  fine  is  paid." 

On  9th   September  the   matter  again  came  before  the 
union,  and  two  members,  the  defendants  Jones  and  Wil- 
liams,  were   appointed   a  committee   to   give    Graham  *' a 
trial  test  as  to  his  ability  "  and  to  report  at  next  meeting. 
This    committee    decided    to   give    Graham    a    test    laying 
loulder  rock,  but  Graham  refused  such  a  test,  saying  that 
he  was  used  to  sand-stone  work,  and  that  he  considered  a 
test  on  boulder  work  unfair  to  him.    The  matter  dragged 
along  until  late  in   October,  when  the  defendants  Jones 
and  Pike  had  an  interview  with  Graham  and  told  him  he 
could  have  a  test  on  any  kind  of  stone  work  he  liked,  but 
Graham  did  not  accept  the  offer.    The  evidence  shews  that 
the  bulk  of  the  stone  work  in  Victoria  is  boulder  work, 
and  I  can  see  nothing  unreasonable  in  requiring  a  stone 
mason  who   is  going  to   work   in   Victoria  to   understand 
boulder  work.     Mr.  Mann   seeks  to  shew   that  the  union 
was  astute  in  finding  reasons  for  rejecting  Graham's  appli- 
cation for  membership,  and  suggests  that  inquiries  could 
have  been  made  of  fellow  workmen,  and  that  the  commit- 
tee could  have  inspected  Graham's  work  on  jobs  where  he 
had  been  employed.    That  sort  of  thing  is  contemplated  by 
sec.  2  of  art.  5,  but  when  no  two  members  w^ould  vouch  for 
the  applicant,  a  practical  test  seems  a  fair  way  of  ascertain- 
ing the  applicant's  ability.     It  is  a  much  better  way  than 
asking  questions   of  some   friend — or   of  some   enemy.      I 
think  the  stand  taken  by  the  plaintiff  was  stubborn   and 
unreasonable.     If   the   union   had   any  ulterior  motive,   no 
suspicion  of  it  was  disclosed  at  the  trial. 
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On  14th  October  Graham  was  still  working  for  Bathier, 
and  at  a  meeting  held  that  evening  a  resolution  was  passed 
instructing  the  secretary  to  notify  Bathier  that  if  he  con- 
tinued to  employ  Lawrence  Graham,  all  union  men  would 
^  called  off  his  work,  and  that  same  night  Knott,  the 
^ecretan,  wrote  the  following  letter: — 

Bricklayers  and  Masons'  Union  No.  2  oT  Victoria,  B.C. 
Victoria,  B.  C,  Oct.  14th,  1907 
'^r.  Botheur, 

Dear  Sir, — I  am  instructed  to  notify  you  that  as  the 
'K^nihers  of  the  above  union  claim  the  work  of  setting  the 
c-oncrete  blocks,  and,  as  it  is  contrary  for  members  of  this 
nnion  to  work  with  any  who  do  not  belong  to  it,  that  our 
members  cannot  work  with  Lawrence  Graham,  and,  should 
jou  keep  him  on  at  the  work,  all  union  bricklayers  and 
masons  will  be  called  off  your  work.  Hoping  you  will  see 
your  way  clear  to  employ  only  union  men, 
I  remain  yours  truly, 

R.  P.  Knott,  sec. 
^141  Caledonia  Avenue. 

This  letter  was  handed  to  a  member  named  Clay  who 
worked  for  Bathier.  The  next  morning  Clay  handed  the 
notice  to  Bathier,  saying :  "  You  see  what  it  is,  what  are  you 
going  to  do?  We  want  to  know  so  that  we  will  know  what 
to  do/'  In  the  meantime  Clay  and  the  two  other  union 
men  kept  their  coats  on  until  Bathier  told  them  that  he 
^ould  let  Graham  finish  the  day.  Bathier  shewed  the  notice 
^c  Graham,  and  told  him  he  would  have  to  let  him  go,  and 
after  that  day  he  employed  him  no  longer,  although  he  had 
plenty  of  work  for  him,  and  would  have  continued  to  employ 
him  at  $5  per  day  but  for  the  intimation  contained  in  the 
notice.  The  plaintiff  says  he  has  been  unable  to  obtain 
**niployment  since  at  his  trade  on  account  of  this  notice, 
and  he  claims  an  injunction  and  $500  damages. 

Although  questions  closely  allied  to  the  one  for  deter- 
mination have  been  discussed  at  great  length  during  the  last 
ff w  years  in  British  and  American  Courts,  the  precise  point 
uov  raised  is  not  covered  (so  far  as  counsel  have  been  able 
to  ascertain)  by  any  decision  having  the  force  of  authority 
in  British  Columbia.  In  the  United  States  the  decisions 
are  not  uniform,  and  their  Supreme  Court  has  not  yet  dealt 
viih  the  question.  The  result  of  the  authorities  is,  I  think, 
(to  tie  defendants  are  liable  unless  they  can  shew  suflRcient 
TjiiiikBtion  for  their  acts.     What  is  or  is  not  sufficient  justi- 
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fication  must  depend  on  the  circumstances  of  each  case, 
as  Lord  Justice  Komer  says  in  the  Giblan  case,  infra,  and 
in  that  case  the  Court  would  not  conmiit  itself  in  any 
general  terms  to  saying  what  would  amount  to  a  justificatioiL 

Lord  Bramwell  in  Eegina  v.  Druitt,  10  Cox  C.  C.  592, 
f'OO,  said:  "The  liberty  of  a  man's  mind  and  will,  to  say 
liow  he  should  bestow  himself  and  his  means,  his  talents, 
and  his  industry,  was  as  much  a  subject  of  the  law's  pro- 
tection as  was  that  of  his  body/^  And  Sir  William  Erie, 
i  Q  a  passage  often  quoted,  points  out  that  "  every  person 
has  a  right  under  the  law,  as  between  himself  and  his  fellow- 
subjects,  to  full  freedom  in  disposing  of  his  own  labour  or 
bis  own  capital  according  to  his  own  will.  It  follows  that 
every  other  person  is  subject  to  the  correlative  duty  arising 
therefrom,  and  is  prohibited  from  any  obstruction  to  the 
fullest  exercise  of  this  right  which  can  be  made  compatible 
with  the  exercise  of  similar  rights  by  others.  Every  act 
causing  an  obstruction  to  another  in  the  exercise  of  the 
right  comprised  within  this  description,  done,  not  in  the 
exercise  of  the  actor^s  own  right,  but  for  the  purpose  of 
cbstruction,  would,  if  damage  should  be  caused  thereby  to 
the  party  obstructed,  be  a  violation  of  this  prohibition:" 
Erie  on  Trade  Unions,  p.  12. 

The  latest  English  case  is  Giblan  v.  National  Amal- 
f^amated  Labourers'  Union  of  Great  Britain  and  Ireland, 
[1903]  2  K.  B.  600,  in  which  the  Court  of  Appeal  held  that 
the  officers  of  a  trade  union  were  not  justified  in  continuing 
to  prevent  and  in  fact  preventing  a  workman,  who  is  or  has 
l)een  a  member  of  the  union,  from  obtaining  or  retaining 
employment  in  his  trade,  to  his  injury,  merely  with  the 
object  of  enforcing  payment  of  a  debt  due  from  him  to  the 
union.  Giblan  had  been  a  branch  treasurer  of  the  union, 
and,  while  in  office,  he  misappropriated  £36,  for  which  the 
union  sued  and  obtained  judgment  against  him,  and,  as  he 
did  not  pay  up,  the  defendants  procured  his  dismissal  from 
his  employment  by  telling  his  employer  that,  if  he  was  al- 
lowed to  continue  work,  the  other  labourers  who  were 
members  of  the  union  would  be  called  out.  Giblan  was 
eventually  expelled,  and  after  his  expulsion  the  officers  of 
the  union  prevented  him  from  obtaining  or  retaining  his 
(employment,  by  inducing  his  fellow-labourers  to  refuse  to 
work  with  him. 

In  Huttley  v.  Simmons,  [1898]  1  Q.  B.  181,  Darling,  J., 
decided  that  a  cab-driver  had  no  right  of  action  against  the 
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defendants  for  damages  caused  by  reason  or  their  having 
jflduced  a  cab  proprietor  to  refuse  to  engage  him  to  drive 
a  cab.  What  Simmons  relied  on  as  justifying  his  conduct 
does  not  appear  in  the  report,  and,  as  Lord  Lmdley  says  in 
Ouiim  V.  Leatham,  [1901]  A.  C.  at  p.  540, ''  it  is  difficult  to 
draw  any  satisfactory  conclusion  from  this  case,  as  the  most 
iwaterial  facts  are  not  stated/^ 

In  Perrault  v.  Gauthier,  28  S.  C.  R.  241,  the  declaration 
^et  up  the  following  incident  (I  omit  the  others,  as  they 
m  not  dealt  with  in  the  judgment)  in  support  of  the 
plaintiff's  claim,  viz.,  that  on  a  later  occasion  when  he  (the 
plaintiff)  had  obtained  employment  in  Perralilt  &  Riopel's 
^tone  yard,  the  union  men  employed  there,  on  being  told 
that  he  belonged  to  an  opposition  union,  left  work  "without 
i'anng  a  word  or  giving  any  reason ;  that  this  *  strike '  was 
maliciously  instigated  by  the  defendants  and  their  union 
who  had  posted  him  as  a  ^  scab/  on  account  of  his  having 
left  their  union,  and  he  was  in  consequence  compelled  to 
ouit  work  there  in  order  to  avoid  causing  loss  to  his  em- 
plovers  (one  of  whom  was  his  brother),  and  that,  as  a  result 
('^  >\K-h  combination  and  conspiracies,  he  was  deprived  of 
'1  e  means  of  earning  a  living  at  his  trade  in  any  stone-yard 
in  Canada  or  in  the  United  States/'  The  plaintiff  was  not 
dismissed  by  his  employer,  but  left  because  he  thought  it 
''^  his  employer's  advantage  for  him  to  do  so,  and  the  Su- 
preme Court  of  Canada  held  that  he  could  not  recover 
against  the  officers  of  the  union,  founding  their  decision  on 
Alien  V.  Flood,  [1898]  A.  C.  1,  a  case  which  seems  to  have 
been  imperfectly  understood  until  explained  by  the  House  of 
lords  in  Quinn  v.  Leatham,  [1901]  A.  C.  540,  70  L.  J.  P.  C. 

In  Glamorgan  Coal  'Co.  v.  South  Wales  Miners'  Federa- 
tion, ;•>  L.  J.  Q.  B.  893,  the  circumstances  were  that  middle- 
^len  at  Cardiff  were  attempting  to  reduce  the  price  of  coal, 
and  it  was  feared  that  some  employers  might  yield  to  the 
frossure  of  competition  and  make  a  reduction,  with  the  re- 
^^It  that  the  wages  of  the  miners  would  be  reduced.  To 
<"iinteract  this,  and  decrease  the  output,  the  defendants 
•^rdered  certain  scop  days  on  which  the  men  were  to  cease 
[Tom  work,  without  giving  the  notices  required  by  the  slid- 
^njr  scale  agreement,  and  in  this  way  knowingly  procured 
the  men  to  break  their  contract  with  the  plaintiffs.  It  was 
lold  by  the  Court  of  Appeal,  per  Romer,  L.J.,  and  Stirling, 
^:  Vanghan-Williams,  L.J.,  dissenting,  that  the  defendants 
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bad  interfered  with  the  contractual  relations  between  the 
plaintiffs  and  their  workmen,  and  that  the  circumstances 
shewed  no  sufficient  justification  for  that  interference. 

In  Martell  v.  Victorian  Coal  Miners'  Association,  29 
Vict.  L.  R.  475,  the  facts  were  that  the  defendants  deter- 
mined that  they  would  not  work  with  the  plaintiff,  who  had 
broken  the  rules  of  another  association,  and  they  detennined 
to  get  him  out  of  the  mine  by  informing  the  mine  manager 
that  they  would  not  work  with  him;  but  the  plaintiff  was 
not  removed  by  the  owners,  and  the  defendants  called  the 
miners  out  on  strike.  As  a  consequence  of  the  strike, 
there  was  no  work  for  the  plaintiff,  and  he  left  the  district, 
whereupon  the  other  miners  went  back  to  work.  Plaintiff 
then  sought  re-employment,  but  the  employer  was  afraid  to 
take  him  back,  knowing  that  if  he  did  there  would  be  trouble 
again.  The  strike  took  place  after  8  days'  notice,  although 
the  miners  were  under  agreement  not  to  quit  work  without 
giving  14  days'  notice.  The  full  Court  of  Victoria  decided 
in  favour  of  the  plaintiff. 

It  will  be* seen  that  Graham's  case  differs  from  each  one 
of  the  above  cases.  In  Perrault  v.  Gauthier  it  did  not 
appear  that  plaintiff  was  dismissed  from  his  employment. 
Graham  was  dismissed.  In  the  Glamorgan  and  Martell 
cases  the  defendants  induced  the  men  to  break  a  contract. 
Graham  was  not  under  contract  (i.e.,  his  contract  could  be 
determined  at  the  end  of  each  day),  and  the  defendants  in 
getting  him  discharged  did  not  procure  the  breach  of  any 
contract. 

In  the  Giblan  case  the  object  of  the  defendants  was  to 
enforce  payment  of  a  debt  due  from  plaintiff  to  the  union. 
The  defendants'  object  in  getting  Graham  discharged  wa.s 
different. 

In  Allen  v.  Flood.  [1898]  A.  C.  1,  the  defendant,  who 
had  no  authority  to  call  out  the  men,  simply  warned  the 
plaintiff's  employers  of  what  the  men  without  his  persuasion 
cr  influence  would  do  in  case  the  plaintiff  was  not  discharged. 
Plaintiff  was  discharged  by  reason  of  the  facts  communicated 
to  him  by  defendant,  but  the  House  of  Lords  held  that  de- 
fendant was  acting  within  his  rights.  No  ca^e  of  conspiracy 
or  combination  was  made  out  in  that  case. 

In  Graham's  case  there  was  a  combination,  and  the 
defendants  had  the  power  to  call  out  the  men. 

The  justification  set  up  by  the  defendants  is  the  desire 
on  their  part  as  union  men  to  obtain  employment  for  union 
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men,  and  so  benefit  the  union  and  its  members,  and  gener- 
ally help  the  cause  of  unionism.  They  knew  that,  if  Bathier 
yielded  to  their  request,  Graham  would  have  to  go  or  else 
join  the  union.  Their  notice  to  Bathier  does  not  merely 
give  him  the  option  of  employing  either  Graham  or  union 
men,  but  it  conveys  an  invitation  that  he  dismiss  Graham — 
see  the  last  sentence  in  it:  "Hoping  you  will  see  your  way 
clear  to  employ  only  union  men." 

If  a  union  is  not  justified  in  preventing  a  man  from 
getting  employment,  with  the  object  of  enforcing  payment 
of  a  debt  due  from  him  to  it,  I  should  say  it  would  follow 
that  it  would  not  be  justified  in  preventing  his  employment 
with  the  object  of  forcing  him  to  join  its  organization:  and 
Fee  judgment  of  Lord  Brampton  in  Quinn  v.  Leathem,  70 
L.  J.  P.  C.  89. 

Now  it  must  be  remembered  that  neither  the  union  as 
a  whole  nor  any  of  its  members  had  any  objection  to  Graham 
on  account  of  any  conduct  or  personal  habits  of  his,  but  the 
objection  to  continuing  work  with  him  was  solely  because  he 
did  not  belong  to  the  union.  I  fail  to  see  any  good  ground 
for  holding  that  the  defendants  were  justified  in  invading 
the  plaintilT's  rights  as  they  did.  In  Eddy  on  Combinations, 
vol.  1,  p.  416  (as  quoted  in  Erdman  v.  Mitchell,  56  Alt.  at 
pp.  332-3),  the  author  lays  down  the  principles  on  which  I 
think  this  action  should  be  properly  decided  adversely  to 
the  defendants.  He  says:  ^^  The  Courts  recognize  the  rights 
of  workingmen  to  combine  together  for  the  purpose  of 
bettering  their  condition,  and  in  endeavouring  to  attain  their 
object  they  may  inflict  more  or  less  inconvenience  and 
damages  upon  the  employer;  but  a  threat  to  strike  unless 
their  wages  are  advanced  is  something  very  different  from 
.  a  threat  to  strike  unless  workmen  who  are  not  members  of 
the  combination  are  discharged.  In  either  case  the  incon- 
venience and  damage  inflicted  upon  the  employer  is  the  same; 
but  in  the  one  case  the  means  used  are  to  obtain  a  legitimate 
purpose,  namely,  the  advancement  of  their  own  wages,  and 
the  injury  inflicted  is  no  more  than  is  lawfully  incidental 
to  the  enjo>Tnent  of  their  own  legal  rights.  In  the  other 
caf^e  the  object  sought  is  the  injury  of  a  thii:d  party;  and, 
while  it  may  be  argued  that  indirectly  the  discharge  of  the 
non-union  employee  will  strengthen  and  benefit  the  union, 
and  thereby  indirectly  benefit  the  union  workmen,  the 
benefit  to  the  members  of  the  combination  is  so  remote, 
as  compared  to  the  direct  and  immediate  injury  inflicted 
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upon  the  non-union  workmen,  that  the  law  does  not  look 
beyond  the  immediate  loss  and  damage  to  the  innocent  par- 
ties to  the  remote  benefits  that  might  result  to  the  unioiL" 

In  the  Giblan  case,  Mr.  S.  T.  Evans,  K.C.  (now  the 
Solicitor-General),  the  senior  counsel  for  the  union,  was 
careful  to  point  out  that  it  was  not  the  policy  of  the  union 
to  prevent  its  members  from  working  with  non-union  men: 
see  at  p.  612  of  the  report  in  the  Law  Eeports. 

In  his  word  on  Torts,  7th  ed..  Sir  Frederick  Pollock, 
after  discussing  the  question  now  raised,  which  he  says 
lias  not  been  fully  disposed  of  yet,  goes  on  to  state,  at  p. 
326 :  *'  Possibly  it  may  turn  out  to  be  the  law  that,  generally 
speaking,  persuasion  and  advice  are  free  and  of  common 
right ;  but  that,  when  persuasion  is  acted  upon  to  the  damage 
of  a  third  person,  such  damage  being  intended  by  the  per- 
suader or  a  natural  and  probable  consequence  of  the  act, 
the  persuader  is  liable  to  an  action  at  the  suit  of  the  person 
damaged  if  he  has  either  used  unlawful  means,  such  as 
ijitimidation  (whether  open  or  disguised  as  persuasion)  or 
corruption,  or  procured  a  criminally  punishable  or  fraudu- 
lent act;  and  that  he  is  also  liable,  but  subject  to  exceptions 
in  the  nature  of  privilege,  if  the  act  procured  was  a  breach 
of  contract  or  a  merely  civil  wrong,  not  involving  breach  of 
the  peace  or  fraud.  This  would  give,  it  is  submitted,  an 
intelligible  and  fairly  acceptable  rule.  No  one,  however, 
i.^  more  conscious  than  the  writer  that  in  the  present  state 
of  the  authorities  all  conjectures  on  this  subject  must  be 
advanced  with  the  greatest  diffidence.^^ 

Applying  this  test  to  the  circumstances  of  the  present 
case,  I  should  say  that  the  defendants  are  liable,  as  the 
''  persuasion  "  used  by  them  as  contained  in  the  secretary's 
letter  was  really  a  threat,  and  it  had  the  effect  of  frighten- 
ing Bathier  into  acceding  to  the  '^  hope,*'  as  he  wanted  his 
work  to  be  gone  on  with. 

In  Massachusetts  a  labour  union  cannot  by  a  strike  re- 
fuse to  work  with  another  workman  for  an  arbitrary  cause 
(pee  Barry  v.  Donovan,  74  N.  E.  Repr.  603);  but  in  New 
York  the  law  is  the  other  way  (see  National  Protective 
Ass'n  V.  Cumming,  63  N.  E.  Repr.  369);  but  there  CTiief 
Judge  Parker,  in  delivering  the  judgment  of  the  majority 
of  the  Court  of  Appeals,  says,  at  p.  373:  "But  it  seems  not 
out  of  place  to  suggest  that  the  decisions  of  the  English 
Courts  upon  questions  affecting  the  rights  of  workmen 
ought  at  least  to  be  received  with  caution,  in  view  of  the 
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fact  that  the  later  ones  are  largely  supported  by  early 
precedents  which  were  entirely  consistent  with  the  policy 
of  the  statute  law  of  England,  but  are  hostile  not  only  to 
the  statute  law  of  this  country,  but  to  the  spirit  of  our 
institutions/' 

In  regarf  to  the  above  remark  about  "  the  spirit  of  our 
institutions/'  I  would  point  out  that  the  English  decisions 
referred  to  were  founded  on  what  the  English  Judges  con- 
sidered to  be  the  true  principles  of  personal  liberty,  and 
an  aversion  to  coercion  or  intimidation,  irrespectively  of 
considerations  as  to  by  whom  used.  These  decisions  are 
applicable  to  the  actions  and  combinations  of  employers  as 
«^ell  as  to  trade  unions. 

And  the  Courts  in  the  United  States  whose  decisions 
have  been  different  from  the  New  York  one  cited,  based 
their  decision  on  that  part  of  the  Declaration  of  Indepen- 
dence which  says:  "We  hold  these  truths  to  be  self-evi- 
dent:— that  all  men  are  created  equal;  that  they  are  en- 
dowed by  their  Creator  with  certain  inalienable  rights ;  that 
among  these  are  life,  liberty,  and  the  pursuit  of  happiness  /' 
and  like  assurances  of  personal  liberty  which  have  been 
embodiod  in  State  Constitutions. 

The  plaintiff  is  entitled  to  damages,  and  in  respect  to 
the  amount,  I  understand  the  defendants  wish  to  be  heard : 
if  the  plaintiffs  want  an  injunction,  that  matter  can  be 
spoken  to  at  the  same  time. 


Stl'art,  J. 


ALBEBTA. 


CHAMBERS. 


March  28th,  1908. 
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L.  M.  Johnstone,  Lethbridge,  for  plaintiff,  the  landlori 
C.  F.  Harris,  Lethbridge,  for  defendant,  the  tenant. 

Stuart,  J.: — This   is   an   originating  summons   issued 
under  sec.  469  of  the  Judicature  Ordinance,  whereby  the 
plaintiff  seeks  to  recover  possession  of  certain  hotel  premises 
in  the  city  of  Lethbridge  from  the  defendant  as  an  over- 
holding  tenant.     The  summons  was  issued  by  Judge  Winter, 
Judge  of  the  District  Court  of  Lethbridge,  in  his  capacity 
as  local  Judge  of  the  Supreme  Court.     The  summons  is 
intituled  "In  the  Supreme  Court,"  and  bears  the  seal  of 
that  Court.     The  summons  is  made  returnable  "  at  Judge's 
Chambers  at  the  court  house  in  the  city  of  Calgary."    The 
only  proper  inference  to  draw  from  this  is  that  the  summons 
was  returnable  before  a  Judge  of  the  Supreme  Court,  be- 
cause Judge  Winter  could  not,  of  course,  exercise  juris- 
diction at  Calgary.     Upon  the  return  of  the  summons  Mr. 
Harris,  who  appeared  for  the  defendant,  took  the  prelimin- 
ary  objection   that  Judge   Winter   had   no  jurisdiction   to 
issue  the  summons    in    the    first    instance.      It    seems  to 
have  been  assumed  from  the  beginning  by  all  parties  that 
the  District  Court  Judge  could  not  have  heard  and  dealt 
with  the  application  finally,  and  it  was  contended  by  Mr. 
Harris  that,  inasmuch  as  this  was  the  case,  the  District 
Court  Judge  could  not,  therefore,  issue  the  summons  in 
the  first  instance. 

I  do  not  think  this  objection  can  be  sustained.  Section 
42  of  the  District  Courts  Act  reads  as  follows :  *^  The  Judge 
of  every  district  shall  in  all  actions  in  the  Supreme  Court 
brought  or  proposed  to  be  brought  in  his  district  .  .  . 
l\ave  concurrent  jurisdiction  with,  and  the  same  power  and 
authority  as,  a  Judge  of  the  Supreme  Court,  save  as  here- 
inafter mentioned,  and  in  the  exercise  of  such  jurisdiction 
may  be  styled  *  Local  Judges  (sic)  of  the  Supreme  Court.' " 

Sub-section  2  of  this  section  contains  a  number  of  mat- 
ters which  are  excepted  from  the  jurisdiction  of  the  local 
Judges,  but  I  do  not  find  in  any  of  the  clauses  anything 
which,  in  my  opinion,  could  be  held  to  include  the  issue 
of  an  originating  summons.  Clause  (a)  of  sub-sec.  2  reads, 
*'  opposed  motions  for  judgment,  either  summary  or  other- 
wise." These  words  are  very  suggestive  upon  the  point 
in  question,  because  where  a  motion  for  judgment  is  made 
by  way  of  summons  it  is  impossible  to  know  whether  the 
motion  is  to  be  opposed  or  not  until  the  return  of    the 
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pummons,  and  this  would  indicate  that,  although  the  local 
Judge  might  issue  the  summons  in  the  first  instance,  yet  if, 
on  the  return  of  it,  it  should  be  opposed,  his  jurisdiction 
would  cease,  and  the  matter  would  have  to  be  adjourned 
^>efore  ^  Supreme  Court  Judge.  This,  I  think,  i  shews 
tnat  it  was  not  intended  that  the  jurisdiction  to  issue  a 
feummons  should  depend  upon  jurisdiction  to  hear  the  ap- 
plication itself.  I  do  not  wish  to  be  understood  as  sug- 
gesting that  it  would  in  all  cases  be  proper  for  a  District 
Court  Judge  to  issue  a  summons  in  any  of  those  matters 
^t  forth  in  those  clauses  of  sub-sec.  2  in  which  the  word 
*  opposed "  does  not  appear.  But  it  is  clear  that  this  ap- 
plication is  not  specifically  covered  by  any  of  these  clauses. 
^0  doubt,  the  reason  why  the  summons  was  made  returnable 
^^ore  a  Supreme  Court  Judge  was  because  the  disposition 
of  the  matter  was  considered  to  be  in  the  nature  of  the  trial 
of  an  action,  inasmuch  as  proceedings  by  way  of  originating 
summons  are  generally  held  to  be  included  in  the  term 
"  action ;"  and  "  trials  of  actions  "  are  specifically  excluded 
from  the  jurisdiction  of  the  local  Judge,  both  in  sub-sec.  2 
of  sec.  42  and  in  sec.  44.  I  can,  however,  discover  nothing 
which  forbids  the  local  Judge  to  direct  the  issue  of  an 
^originating  summons,  as  was  done  in  this  case.  As  far  as 
I  have  been  able  to  discover,  the  English  practice  is  that  the 
originating  summons  is  issued  by  the  registrar  or  deputy 
registrar,  and  is  not  signed  by  the  Judge  before  whom  it  is 
returnable,  although  his  name  is  indorsed  upon  it.  Our 
Kule  says  that  an  originating  summons  shall  be  sealed  with 
the  seal  of  the  Court,  but  does  not  provide  for  signature  by 
i'  Judge.  It  is  only  in  the  form  in  the  schedule  to  the 
Ordinance  that  there  is  any  indication  that  it  must  be  signed 
^y  a  Judge.  It  seems  to  me  that  the  issue  of  an  origin- 
ating summons  is  very  much  like  the  issue  of  a  writ  of 
summons,  each  being  the  means  of  commencing  an  action; 
and,  although  the  form  no  doubt  indicates  by  the  use  of 
the  letters  "  J.  S.  C."  that  it  must  be  signed  by  a  Judge,  yet 
1  can  see  no  reason  why  a  District  Court  Judge,  acting  as 
"  local  Judge  of  the  Supreme  Court,  should  not  in  such  a 
^ase  as  this  direct  the  issue  oi  the  summons  and  attach  his 
{''gnature  to  it,  particularly  when  there  is  nothing  expressly 
excepting  such  an  act  from  the  jurisdiction  given  him.  For 
these  reasons,  I  think  the  first  objection  must  be  overruled. 
The  defendant's  counsel  also  took  a  further  objection, 
''hieh  is  rather,  in  the  nature  of  a  preliminary  objection. 
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He  contended  that  the  affidavits  filed  on  behalf  of  the  plain- 
tiff did  not  shew  that  the  relation  of  landlord  and  tenant 
ever  existed  between  the  plaintiff  and  the  defendant,  and 
that  therefore  the  facts  did  not  bring  the  case  within  the 
meaning  of  Rule  469  of  the  Judicature  Ordinance. 

The  facts  are  that  one  H.  T.  Cherry  granted  a  lease  of 
the  premises  to  the  defendant  for  a  term  of  3  years  from 
1st  March,  1903,  and  that  under  a  renewal  lease  contained 
in  the  lease  a  verbal  agreement  for  a  renewal  for  a  further 
term  of  2  years  was  made  between  Cherry  and  the  defendant. 
The  extended  term  would,  therefore,  expire  on  1st  March, 
1908.  Some  time  in  October  or  November,  1907,  Cherry 
entered  into  an  agreement  with  the  plaintiff  for  a  sale  of 
the  premises,  and  agreed  to  give  the  plaintiff  possession  on 
1st  March,  1908.  A  certain  portion  of  the  purchase  price 
was  paid  in  cash,  and  the  remainder  was  to  be  paid  by  instal- 
ments. The  title,  however,  to  the  property  still  remains 
in  Cherry,  as  the  abstract  shews.  The  defendant  refused 
to  give  up  possession  to  the  plaintiff  after  1st  March,  and 
this  is  the  reason  for  the  present  proceeding. 

The  question  is:  Can  the  plaintiff  take  advantage  of 
the  summary  method  provided  by  sec.  469?  It  is  with  a 
great  deal  ox  reluctance  that  I  have  come  to  the  conclusion 
that  it  is  impossible  for  him  to  do  so,  and  that  I  must 
sustain  this  second  objection.  The  point  appears  to  me 
to  be  exactly  covered  by  a  decision  in  the  Court  of  Appeal 
in  England  in  Casey  v.  Hellyer,  17  Q.  B.  D.  97.  That  was 
ft  case  under  Order  III.,  Eule  6,  of  the  English  Rules  of 
1883,  which  provides  for  the  special  indorsement  of  a  writ 
of  summons  in  a  number  of  cases,  among  which  are  included 
*'  actions  for  the  recovery  of  land  with  or  without  a  claim  for 
rent  or  mesne  profits  by  a  landlord  against  a  tenant  whose 
term  has  expired,  or  has  been  duly  determined  by  notice  to 
quit,  or  has  become  liable  to  forfeiture  for  non-payment 
of  rent,  or  against  persons  claiming  under  such  tenant." 
The  original  landlord  had  died,  and  the  action  was  brought 
by  a  receiver  of  his  real  estate  appointed  by  the  Court,  and 
by  the  devisees  under  the  will,  and  by  an  assignee  of  one 
of  the  devisees.  The  action  was  for  the  recovery  of  land 
upon  the  expiration  of  the  lease.  It  was  objected  that  the 
provision  for  a  special  indorsement  of  the  writ  did  not  cover 
such  a  case.  The  Court  of  Appeal  upheld  this  objection, 
and  all  the  Judges  were  quite  clear  in  their  expression  of 
opinion  that  the  provision  I  have  quoted  must  be  confined 
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to  very  simple  cases.  Esher,  M.R.,  said :  "  It  was  intended 
to  include  only  the  most  simple  cases  between  landlord  and 
tenant,  where  it  is  unnecessary  to  prove  devolution  of  title, 
at  least  on  the  part  of  the  plaintiff,  as,  for  instance,  Vhere 
the  plaintiff  claims  to  enter  under  the  terms  of  a  lease 
or  agreement  granted  by  himself,  or  where  the  defendant 
has  attorned  to  the  plaintiff  by  payment  of  rent,  or  is  other- 
wise estopped  from  denying  the  plaintiff's  title/'  Lindley 
and  Lopes,  KJJ.,  use  practically  the  same  language. 

Now,  our  Eule  469  says :  "  Proceedings  by  a  landlord 
to  recover  possession  of  demised  premises  from  an  over- 
holding  tenant  may  be  so  commenced,"  i.e.,  by  originating 
summons.  It  seems  to  me  that  this  Rule  must  receive  the 
same  interpretation  as  the  Rule  which  the  Court  were  inter- 
preting in  that  case,  because  both  Rules  purport  to  provide 
a  summar}'  method  by  which  a  landlord  may  recover  posses- 
sion from  an  overholding  tenant,  and  the  conclusion  I  draw 
from  the  case  is  that  the  relation  of  landlord  and  tenant 
must  have  existed  between  the  plaintiff  and  the  defendant 
at  some  time  or  other,  and  that  this  relation  must  have 
arisen  by  direct  dealing  between  the  parties  themselves.  In 
this  case  it  is  impossible  to  say  that  Porter  and  Rooney 
ever  occupied  the  position  of  landlord  and  tenant  with  re- 
spect to  each  other,  at  any  rate  as  the  result  of  any  direct 
dealings  between  the  two  parties  themselves.  The  lease 
was  given  by  Cherry.  The  case  I  have  cited  shews  that  even 
an  assignment  of  the  reversion  by  Cherry  to  Porter,  i.e.,  a 
transfer  of  the  fee,  would  not  of  itself  put  Porter  in  a  posi- 
tion to  take  advantage  of  the  Rule,  at  any  rate  not  until 
Booney  had  paid  his  rent  to  Porter,  or  had  done  some  other 
act  which  estopped  him  from  denying  that  Porter  was  his 
landlord.  In  this  case  nothing  of  the  kind  occurred.  Cherry 
has  not  even  assigned  the  reversion  to  Porter,  because  the 
document  of  1st  November  does  not  pretend  to  do  so. 
But,  even  if  he  had  done  so,  the  case  cited  shews 
that  that  would  not  have  been  enough.  If  Rooney 
had  paid  rent  to  Porter,  he  would  have  been  es- 
topped from  denying  that  Porter  was  his  landlord,  but  he 
never  did  so,  as  far  as  the  evidence  shews.  Nor  did  any- 
thing else  occur  between  Rooney  and  Porter  which  would 
estop  Rooney  from  denying  that  he  was  ever  the  tenant  of 
Porter,  or,  indeed,  from  denying  Porter's  title  generally. 
It  is  true  he  would  be  estopped,  I  think,  owing  to  what 
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occurred,  from  denying  that  his  tenancy  expired  on  Ist 
March,  but  that  is  a  different  question.  The  principle  of 
the  case  I  have  quoted  seems  clearly  to  be  this :  that  the 
relation  of  landlord  and  tenant  must  have  existed  between 
the  plaintiff  and  the  defendant  during  the  currency  of  the 
defendant's  tenancy,  and  that  this  relation  must  have  its 
origin  in  direct  dealings  between  the  parties.  Porter,  no 
doubt,  became  entitled  to  possession  after  1st  March,  and 
Kooney,  by  holding  over,  became,  in  a  certain  sense  of  course, 
his  tenant,  i.e.,  he  would  be  liable  for  occupation  rent;  but 
that  is  quite  a  different  thing  from  the  existence  of  that 
direct  relation  of  landlord  and  tenant  by  agreement  or  by 
estoppel  to  which  I  have  referred.  I  think  I  am  bound  to 
follow  the  authority  whch  I  have  quoted,  and  to  hold  that 
the  Rule  must  be  limited  in  the  way  I  have  shewn,  and 
that,  therefore,  the  plaintiff  was  not  entitled  to  proceed 
under  it. 

It  is,  however,  quite  clear  to  me  that  if  the  proceedings 
had  been  taken  in  the  name  of  Cherry,  he  would,  upon  the 
evidence,  have  succeeded  in  getting  the  order  asked  for, 
because  the  only  reason  suggested  by  the  defendant's  counsel 
for  remaining  in  possession  was  that  he  should  first  be  paid 
for  certain  improvements.  I  can  find  no  authority  for  the 
contention  that  a  tenant  has  a  right  to  retain  possession  of 
the  premises  after  the  expiration  of  his  lease  until  he  has 
been  paid  for  improvements  made  by  him.  Nor  can  I  see 
that,  even  if  the  defendant  were  right  with  regard  to  the 
question  of  the  option  to  purchase  contained  in  the  lease, 
he  would  have  any  right  to  hold  over.  A  breach  of  that 
covenant,  if  there  were  one,  could  only  give  an  action  for 
damages.  If,  therefore,  this  application  were  renewed  upon 
the  present  evidence  in  the  name  of  Cherry  as  plaintiff,  I 
would  at  once  give  the  order  asked  for,  and  I  trust  that 
the  defendant  will  take  notice  of  this  expression  of  opinion 
and  govern  himself  accordingly.  The  present  application, 
however,  must  be  dismissed  with  costs,  for  the  reason  T 
have  given.  The  costs  of  the  defendant  will  not  be  taxable 
until  the  affidavit  and  abstract  used  by  him  are  properly 
stamped. 
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ALBEETA. 


Beck,  J. 


April  6th,  1908. 


TRIAL. 


JONES  V.  TWOHEY. 


Chattel  Mortgage — Regisiraiion  in  Province  of  Saskatchewan 
— Fraudulent  Removal  of  Ooods  into  Alberta  and  Sale  to 
Innocent  Purchaser — Action  in  Alberta  by  Mortgagee 
against  Purchaser  for  Coniversion — Territorial  Bills  of  SaU 
Ordinance — Effect  of — Alberta  Act — Saskatchewan  Act  — 
Registration  Districts — Re-registration  on  Removal  — 
Validity  of  Mortgage  as  against  Purchaser — Description  of 
Goods  —  Sufficiency  —  Damages  for  Detention — Interest  on 
Price  Paid. 


Action  for  damages  for  conversion  of  goods,  and  in  the 
alternative  for  a  return  of  the  goods  and  for  damages  for 
cletention. 

W.  L.  Walsh,  K.C.,  for  plaintiff. 
James  Muir,  K.C.,  for  defendant. 

Beck,  J.: — ^The  plaintiff  was  mortgagee  of  the  goods 
tinder  a  mortgage  made  and  duly  registered  in  the  proper 
registration  district  in  the  province  of  Saskatchewan.  The 
mortgagor  fraudulently  removed  the  goods  to  Alberta  and 
sold  them  to  the  defendant,  who  bought  them  bona  fide 
within  10  days  of  their  removal.  The  statement  of  defence, 
besides  traversing  the  allegations  of  the  statement  of  claim, 
pet  up  that  the  provisions  of  the  Territorial  Bills  of  Sale 
Ordinance,  which  formed  part  of  the  body  of  law  which,  by 
Tirtue  of  the  Alberta  and  Saskatchewan  Acts,  was  continued 
in  force  in  the  provinces  of  Alberta  and  Saskatchewan, 
^ere  in  a  number  of  specified  respects  not  complied  with, 
and  particularly  that  a  certified  copy  of  the  mortgage  had 
Dot  been  filed  in  the  registration  district  to  which  the  goods 
were  removed. 

Mr.  Muir,  K.C.,  who  harl  been  called  upon  to  act  as 
counsel  for  the  defendant  just  before  the  trial  began,  stated 
a^the  conclusion  of  the  evidence  that  he  was  not  prepared 
to  argue  the  case,  and,  as  the  Court  was  to  adjourn  on  the 
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following  day  but  one,  it  was  agreed  that  written  memo> 
anda  of  the  arguments  might  be  sent  to  me,  but  I  thought 
it  well,  nevertheless,  to  express  my  opinion  tentatively  at 
once,  and  having  done  so,  with  some  reference  to  authority, 
Mr.  Muir  the  following  day  accepted  my  opinion  as  correct 

As  the  points  involved  are  of  some  importance,  I  have 
thought  it  well  to  make  this  memorandum  of  my  reasons 
for  judgment. 

I  held  (1)  that  the  Territorial  Ordinance  has,  since  the 
taking  eflEect  of  the  Alberta  and  Saskatchewan  Acts,  no  dif- 
ferent or  more  extensive  effect  than  if  it  were  an  Act  of 
the  legislature  of  either  province;  that  that  Ordinance  is 
effective  as  a  law  of  either  province  only  within  the  limits 
of  the  province,  and  that,  consequently,  so  far  as  its  provi- 
sions refer  to  registration  or  registration  districts  beyond 
the  limits  of  one  province,  those  provisions  never  became 
effective  as  the  law  of  that  province;  in  other  words,  that  the 
question  of  the  validity  of  the  mortgage  must  be  dealt  with 
as  if  the  province  of  Saskatchewan  had  passed  a  Bills  of 
Sale  Act  not  purporting  to  be  operative  beyond  the  limits 
of  that  province. 

Authority  for  this  opinion,  in  addition  to  the  Alberta 
Act  and  the  Saskatchewan  Act,  is  scarcely  needed,  but  I 
may  refer  to  Parsons  on  Contracts  (9th  ed.,  1904),  voL  2,  pp. 
720-1,  where  the  following  propositions  are  laid  down:  (1) 
"Laws  have  no  force  by  their  own  proper  vigour  beyond 
the  territory  of  the  State  by  which  they  are  made ;  excepting 
for  some  purposes  the  high  seas  or  lands  over  which  no  State 
claims  jurisdiction.  Without  this  limit  they  have  no  sanc- 
tion." (2)  "  All  laws  duly  made  and  published  by  any  State 
bind  all  persons  and  things  within  that  State.^*  (3)  "  Every 
State  may,  by  its  own  laws,  bind  all  its  own  subjects  or  citi- 
zens, wherever  they  may  be,  with  all  the  obligations  which 
the  law  tribunals  can  enforce.'^  (4)  "Foreign  laws  may 
have  a  qualified  force  or  some  effect,  within  a  State,  either 
by  the  comity  of  nations     ...     or  by  special  agreement." 

I  held  (2)  that,  inasmuch  as  the  mortgage  was  shewn  to 
be  good  as  between  the  parties,  and  to  have  been  duly  re- 
corded in  the  registration  district  of  the  province  of  Sas- 
katchewan in  which  the  goods  were  then  situate,  in  accord- 
ance with  the  provisions  of  the  law  of  the  province  of  Sas- 
katchewan, the  mortgage  was  good  both  as  between  the 
parties  and  as  against  creditors  and  subsequent  purchasers 
everywhere. 
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Cammell  v.  Sewell,  5  H.  &  N.  728,  and  Castrique  v. 
Imrie,  L  R.  4  H.  L.  414,  are  the  leading  English  eases 
pstablishing  this  position.  Bonin  v.  Robertson,  2  Terr. 
L.  B.  21,  is  a  decision  of  our  own  Court  en  banc.  American 
authorities  are  National  Bank  v.  Massey,  17  L.  R.  A.  127; 
Handley  v.  Harris,  17  L.  R.  A.  703;  Sheppard  v.  Hynes, 
52  L  R  A.  675. 

1  held  (3),  a  question  having  been  raised  as  to  the  suffi- 
ciency of  the  description  of  a  comparatively  small  portion 
of  the  goods,  in  view  of  the  provisions  of  the  Bills  of  Sale 
Ordinance  in  that  regard,  that  for  the  validity  of  the  mort- 
gage beyond  the  limits  of  the  province  of  Saskatchewan, 
even  as  against  creditors  and  subsequent  purchasers,  it  was 
^cient  to  shew  that  the  mortgage  was  good  as  between 
the  parties  according  to  the  law  of  the  situs  of  the  goods  at 
the  time  of  the  making  of  the  mortgage.  Independently  of 
statute,  a  mortgage  is,  of  course,  good  not  only  between  the 
parties  but  as  against  creditors  and  subsequent  purchasers 
without  registration,  and  that  everywhere.  Provision  was 
first  made  by  statute  that  a  mortgage  should  be  void  as 
^pmi  creditors  and  subsequent  purchasers  unless  regis- 
tered in  the  district  where  the  goods  were  situate  at  the 
time  of  the  mortgage ;  provision  was  subsequently  made  by 
statute  requiring  registration  in  case  of^  removal  of  the 
goods  to  another  registration  district.  These  statutes  were 
effective  only  within  the  territory  over  which  the  legislature 
'^hich  enacted  them  had  jurisdiction,  and  it  seems  to  me 
^ere  obviously  and  necessarily  intended  to  protect  creditors 
and  subsequent  purchasers  seeking  to  enforce  their  claims 
"^thin  the  same  judicial  territory ;  and  hence  that  such  re- 
P^tration  is  not  necessary  in  order  to  preserve  the  validity 
0^  the  mortgage  as  against  creditors  and  subsequent  pur- 
chasers seeking  to  enforce  their  claims  in  other  jurisdictions. 

I  find  that  this  view  is  sustained  by  American  authority. 
Mar?in  Safe  Co.  v.  Norton,  48  N.  J.  Law  410,  5  Cent.  Repr. 
3^1  fa  decision  of  the  Supreme  Court  of  New  Jersey),  was 
a  case  of  a  conditional  sale,  but  the  principle  seems  to  be 
the  same.  The  contract  was  made  and  the  goods  were  situ- 
ate in  the  State  of  Pennsylvania.  By  the  law  of  Pennsyl- 
vania the  reservation  of  title  to  the  seller  on  a  conditional 
^ale,  though  good  as  between  the  parties,  is  invalid  as  afjainst 
creditors  and  bona  fide  purchasers.  x\lmost  immediately 
after  the  making  of  the  contract,  the  goods  were  trans- 
ferred to  Xew  Jersey,  where  the  local  law  requires  regis tra- 
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tion  of  contacts  by  way  of  conditional  Bales  for  their  validity 
as  against  creditors  and  subsequent  purchasers.  The  goodB 
were  sold  in  New  Jersey  to  a  bona  fide  purchaser  there. 
It  was  held  that  the  title  of  the  latter  could  not  prevail 
against  the  title  of  the  original  seller. 

The  case  of  Weinstein  v.  Freyer,  12  L.  E.  A.  700  (a  deci- 
sion of  the  Supreme  Court  of  Alabama),  was  also  a  case  of 
a  conditional  sale.     It  was  there  held  that  the  question 
whether  or  not  the  conditional  vendor  has  complied  with 
the  requirements  made  necessary  by  the  law  of  the  State 
where  the  property  was  situate  at  the  time  of  the  conditional 
sale,  in  order  to  maintain  its  validity  as  against  subsequent 
purchasers,  is  immaterial  as  between  the  conditional  vendor 
and  a  subsequent  purchaser  of  the  goods  who  purchased 
them  in  another  State,  in  which  he  was  seeking  to  enforce 
his  claim.     The  Court  says:  "Recording,  which  is  to  be 
done  subsequent  to  the  contract,  is  required  to  make  the 
reservation  of  title   complete  against  third  parties.     The 
omission  to  record  operates  in  the  nature  of  a  forfeiture 
of  the  reservation  of  title  as  to  creditors  and  purchasers. 
The  question  is  not  one  of  validity  and  construction,  but 
of  notice  by  registration  and  priority  of  right.     The  failure 
to  record  does  not  divest  the  original  vendor  of  the  title,  but 
debars  its  assertion  against  third  parties,  conferring  upon 
them,  if  creditors,  a  lien,  and  if  purchasers,  a  right,  prior 
and  superior  to  the  vendor's  reservation  of  title;     .    .     . 
when  the  validity  and  construction  of  the  contract  between 
the  parties,  their  rights  and  obligations,  was  determined  by 
the  statute  of  Georgia  (the  situs  of  the  goods  at  the  time 
of  the  original  sale),  that  statute  had  no  further  force.    All 
questions  pertaining  to  the  nature  and  extent  of  the  remedy 
are  governed  by  the  lex  fori.^'     The  Court  had  previously 
said:  "The  rule  that  the  validity,  interpretation,  and  legal 
effect  of  a  contract  are  governed  by  the  lex  loci  contractus  " 
(in  the  case  of  transfers  inter  vivos  by  the  lex  situs)  "  ap- 
plies only  to  the  determination  of  the  rights  and  obligations 
of  the  parties  to  the  contract.    The  statute  of  Georgia  does 
not  afBx  a  certain  construction  and  legal  effect  to  the  con- 
tract or  impair  the  validity  of  any  stipulation  or  condition 
as  between  the  parties.     It  did  not  enter  into  the  contract 
at  an  element,  and  did  not  affect  the  rights  and  obligations 
of  the  parties  in  its  inception.''     The  Court  also  quotes 
from  Harrison  v.   Sherry,  9  F.   S.   (5  Cranch.)  289,  3    L. 
Ed.   104,  as  follows:  *' But  the  right  of  priority  forms   no 
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part  of  the  contract  itself.  It  is  extrinsic,  and  is  rather  a 
personal  privilege  dependent  npon  the  laws  of  the  place 
rhere  the  property  lies,  and  where  the  Court  sits  which  is 
to  decide  the  cause/' 

The  same  principles  are  laid  down  in  Ex  p.  Melboum, 
In  re  Melbourn,  L.  R.  1  Ch.  64.  In  the  course  of  the  judg- 
ment it  is  said :  "  Now  I  do  not  think  there  is  any  dispute  as 
to  the  general  principle  of  law  which  should  govern  this  case. 
It  is  fairly  laid  down  in  the  case  of  De  la  Vega  v.  Vianna,  1 
B.  &  Aid.  284.  In  the  construction  of  a  contract  the  ques- 
tion whether  there  has  been  a  contract  made  at  all  is  to  be 
governed  by  the  law  where  the  contract  was  made,  but  the 
remedy  is  according  to  the  law  here.  The  real  question  is, 
i\(m  this  article  152  (of  the  Dutch  Indian  Civil  Code) 
prevent  there  being  a  contract  at  all,  or  modify  the  proper 
fonstniction  of  the  contract;  or  is  it  a  mere  provision  with 
reference  to  the  remedy  on  the  contract?  ...  It  is 
admitted  that,  as  between  husband  and  wife,  there  is  a 
debt  and  a  binding  contract.  Then,  what  is  the  meaning 
of  saving  it  shall  not  be  binding  as  between  third  parties, 
or  it  shall  not  affect  third  parties  ?  Surely  it  only  means 
that  in  an  administration  of  the  assets  of  the  husband  in 
bankruptcy  this  claim  is  to  be  postponed  to  the  claims  of 
all  other  parties.  No  doubt,  if  a  bankruptcy  had  taken 
place  in  Batavia,  inasmuch  as  the  law  with  respect  to  regis- 
tration of  the  deed  had  not  been  complied  with,  any  claims 
the  wife  might  have  against  her  husband  would  be  post- 
poned to  the  claims  of  all  third  parties;  but  there  is  no 
such  law  here.''  The  wife  was  held  entitled  to  rank  pari 
passu  with  the  English  creditors. 

Thirdly,  I  pointed  out  that  the  Supreme  Court  of  Can- 
ada in  Hnlbert  v.  Paterson,  36  S.  C.  R.  324,  had  held  that 
in  case  of  the  removal  of  mortgaged  goods  the  statutory  pro- 
vision for  re-registration  in  the  district  to  which  the  goods 
vere  removed  was  not  applicable  where  the  sale  by  the  mort- 
gagor took  place  within  the  time  limited  for  re-registration. 

It  was  subsequently  arranged  that  the  goods  should  be 
returned  by  the  defendant  to  the  plaintiff,  and  a  question 
arose  as  to  the  basis  on  which  the  damages  for  detention 
should  be  calculated.  On  a  discussion  of  this  question  it 
▼as  conceded  and  agreed  that,  ina<*much  as  the  plaintiff 
was  a  mortgagee  only,  the  damages  should  be  calculated  on 
the  basis  of  interest  on  the  price  paid  by  the  defendant  for 
^he  goods,  and  it  was  accordingly  so  ordered. 
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Beck,  J.  April  7th,  1908. 

TRIAL. 

De  CLERVAL  v.  JONES. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Suhstan- 
Hal  Deficiency  in  Acreage — Action  hy  Purchaser  for  Sped- 
fie  Perfonnaaice  with  Abatement  in  Price — Mutual  Mistake 
—  Executed  Contract  —  Remedy  —  Rescission — Option — 
Election — Unfounded  Allegation  of  Fraud — Costs. 

Action  by  purchaser  against  vendor  for  specific  perforin- 
ance  of  a  contract  for  the  sale  and  purchase  of  land,  with  an 
abatement  of  the  purchase  price  or  damages  for  deficiency 
in  acreage. 

P.  J.  Bergeron,  for  plaintiff. 

W.  L.  Walsh,  K.C.,  for  defendant. 

Beck,  J.: — This  is  an  action  by  De  Clerval,  purchaser, 
against  Jones,  the  vendor,  for  specific  performance  of  an 
agreement  dated  22nd  September,  1905,  with  an  abatement 
of  the  purchase  price  to  the  extent  of  $575,  or  in  the  alter- 
native for  damages,  by  reason  of  a  deficiency  in  the  area 
of  the  land  represented  by  the  difference  between  160.86 
acres  and  97  acres. 

The  description  of  the  land  as  stated  in  the  agreement 
is :  "  All  that  portion  of  sec.  33,  tp.  18,  rge.  29,  west  of 
the  fourth  meridian  in  the  province  of  Alberta,  lying  south 
of  High  Eiver  (subject  to  any  trail  or  roadway  that  may  be 
opened  by  the  goverment),  containing  according  to  the  Dom- 
inion government  survey  160.86  acres.*' 

The  agreement  is  for  the  sale  of  "all  his  (the  defend- 
ant's) interest  in  '^  the  above  mentioned  land.  The  consid- 
eration expressed  is  $626.66,  payable  $100  in  cash  and 
$525.66  with  interest  at  6  per  cent,  on  1st  January,  1906. 

The  agreement  contains  a  covenant  on  the  part  of  the 
e^efendant  to  the  effect  that  on  payment  of  the  said  sum 
and  interest  he  will  convey  "by  a  good  and  sufficient  as- 
signment of  the  Calgary  and  Edmonton  Land  Company 
agreement  Xo.  2772  all  the  said  piece  or  parcel  of  land  above 
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described  .  .  .  freed  and  discharged  from  all  incnm- 
brances,  but  subject  to  the  conditions  and  reservations  in 
the  original  grant  from  the  Crown/^ 

The  Calgary  and  Edmonton  Land  Company^s  agreement 
is  dated  31st  March,  1904,  and  contains  a  like  description 
of  the  land,  with  the  addition  of  the  words  "be  the  same 
more  or  less,'^  which  do  not  appear  in  the  agreement  in 
question.  The  consideration  is  stated  to  be  "the  sum  of 
$980,  together  with  survey  fees  amounting  to  10  cents  an 
acre  payable  with  the  final  instalment  of  purchase  money/' 
The  receipt  of  $163.33  is  acknowledged  as  received  on  ac- 
count of  principal,  and  the  deferred  payments  with  interest 
at  6  per  cent,  are  stated  as  follows: 

2nd  Payment  Slst  March,  1905,  Principal  $163  33,  Interest  $49  00 

3rd         '•                "              1906,  **            163  33,  "          39  20 

4th         "                 "              1907,  •'            163  33,  *'          29  40 

5th         *'                "              1908,  '*            163  33,  *•          19  60 

6th         "                *'              11K)9,  **            laS  33,  *'            9  80 

Survey  feeii  ^         "              1909.  '•              16  08. 

The  agreement  between  the  plaintiff  and  defendant  was 
negotiated  at  High  River  between  the  plaintiff  and  one  Riley, 
acting  as  agent  for  the  defendant,  who  lives  at  Calgary. 

The  plaintiff  says  in  substance  that  in  his  negotiations 
with  Riley  he  offered  to  buy  at  $6  an  acre;  that  Riley  said  he 
would  have  to  communicate  with  Mr.  Jones ;  that  later  Riley 
paid  the  price  would  be  $8  an  acre;  that  having  been  told 
by  Riley  that  the  land  contained  160  acres,  and  having 
walked  about  the  land,  which  was  bushy,  and  been  led  to 
doubt  that  quantity  being  in  it,  he  particularly  asked  Riley 
again  about  the  quantity  and  was  assured  by  him  that  he 
could  depend  upon  the  land  containing  that  quantity ;  that 
he  read  the  Calgary  and  Edmonton  Land  Company's  agree-  ' 
ment,  noticing  the  fact  that  it  mentioned  a  fraction  of  an 
acre,  and,  becoming  satisfied  that  the  land  did  comprise  160 
acres,  agreed  to  buy,  on  the  express  understanding  talked 
of  between  him  and  Riley  that  he  was  paying  $8  an  acre, 
though  in  the  final  adjustment  of  the  figures  a  slight  differ- 
ence may  have  resulted,  and  that  the  price  was  figured  out 
at  their  conferences  on  this  basis. 

The  following  correspondence  between  Riley  and  Jones 
was  put  in: — 

May  27th,  1905. 

Re  portion  of  X.  1/0  of  sect.  33  south  of  High  River. 

I  am  the  owner  of  the  above  portion  of  land  about  2 
miles  up  the  river,  west  from  High  River,  but  I  will  sell  it 
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for  $1,200  clear  to  me.  I  understand  that  there  is  consid- 
erable good  land  in  this  property,  and  that  the  shelter  is 
Morth  money.  If  you  can  sell  it  for  this  price,  kindly  do  so. 
I  would  take  $500  to  buy  my  equity  in  the  property.  I 
have  sold  my  section  at  Cayley  to  Mr.  Wickens  of  that  place. 

Yours  truly,- 

CliflEord  Jones. 
D.   Kiley,   Esq., 

High  River. 

High  River,  9 
C.  T.  Jones,  Calgary. 

Is  your  quarter  of  thirty-three  for  sale?     What  price? 

D.  E.  Riley. 


D.  E.  Riley,  High  River. 
Price  thirteen  hundred. 


Calgary,  Sept.  11,  1905. 

Commission  above. 

Clifford   Jones. 


High  River,  Alta.,  Sept.  22nd,  1905. 
Clifford  T.  Jones, 

Dear  Sir, — I  have  an  offer  for  s.  part  of  33,  namely,  $100 
cash  and  balance  of  your  equity  $526.66  in  two  months.  If 
these  terms  are  satisfactory  to  you,  I  can  sell  under  an 
agreement  of  sale  and  give  assignments  of  C.  &  E.  agree- 
ment on  payment  of  the  balance  on  22nd  November.  If  this 
is  satisfactory  to  you,  please  send  power  of  attorney  to 
me  to-night  and  I  will  close  it  up. 

Yours  truly, 

D.  E.  Riley. 

September  22nd,  1905. 
Re  south  part  sec.  33. 
I  am  in  receipt  of  yours  of  the  22nd  instant. 
I  am  willing  to  accept  your  offer  for  this  land,  provided 
the  full  $100  is  sent  to  me  now. 

I  oncloso  you  herewith  two  copies  of  agreement  for 
sale,  signed  by  myself.  You  can  fill  it  out  in  accordance 
with  the  proper  terms  and  give  the  purchaser  one  copy  and 
return  the  other  to  me. 

Yours  truly, 

Clifford  Jones. 
D.  B.  Riley,  Esq., 

High  River,  Alta. 
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High  River,  Alta.,  Sept.  23rd,  1905. 
Clifford  Jones,  Esq., 

I>ear  Sir, — ^The  party  with  whom  I  have  been  negotiating 
a  Bale  of  your  land  now  wants  to  have  the  time  for  the 
payment  of  the  balance  due  yon  extended  to  March  15th. 
He  would  be  willing  to  pay  you  6  per  cent,  interest. 

Kindly  let  me  know  whether  this  arrangement  will  suit 
yon  or  not. 

The  terms  he  wants  are  these:  $100  cash,  and  $526.66 
^with  interest  at  6  per  cent,  on  or  before  March  15th. 

You  to  give  him  an  assignment  of  the  C.  &  E.  agree- 
-ment  on  payment  of  the  above  sum. 

I  had  the  agreements  of  sale  filled  out  on  the  terms  he 
had  agreed  to,  but  when  he  called  to-day  to  sign  them  he 
wanted  the  time  extended.  However,  the  form  you  sent  me 
can  be  changed  if  you  will  accept  his  terms. 

Yours  truly, 

D.  E.  Riley. 

Sept.  25th,  1905. 
Re  Section  33. 
Dear  Sir: — 

I  am  in  receipt  of  yours  of  the  22nd  inst. 
I  am  willing  to  sell  the  land  on  the  terms  you  mention, 
provided  the  purchaser  will  sign  two  notes,  one  a  renewal 
of  the  other,  and  will  pay  the  bank  interest  on  them,  which 
will  be  8  per  cent 

I   enclose  you  herewith  2  blank  notes  on  the  Molsons 

Bank. 

I  am  to  pay  you  $25.00  commission  out  of  this  price, 
but  is  to  be  understood  that  you  will  wait  until  the  final 
payment.  Yours  truly, 

j)^  E^   Kiley,   High  River.  Clifford  Jones. 

High  River,  Alta.,  Sept.  28,  1905. 
Clifford  Jones,  Esq., 

Dear    Sir, — ^In  regard   to  your  land,   the  purchaser  is 

IUds^  to  gi^^  ^^^  ^^^®  ^^^  balance  due  for  3  months  and 

fUlOO  cAsb^       His  money  will  be  here  in  10  days  or  sooner, 

J   the   pB.p^^^    ^^  ^^  made  out  and  forwarded  to  you  as 

it     CLTTi^^^' 

^  rr  jyiixg    thi&    ^1  be  satisfactory. 

^  I  am,  yours  truly, 

D.  E.  Riley. 
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P.S. — Your  note  for  $25  in  three  months  will  be  satis- 
iaetory  as  to  commission. 

D.  E.  E. 


High  Eiver,  Alta.,  March  22,  1906. 
Clifford  Jones,  Esq., 

Dear  Sir, — I  am  to-day  in  receipt  of  a  letter  from  H. 
de  Clerval  enclosing  an  express  money  order  for  $11.20,  the 
balance  due  you  on  land.  Kindly  send  me  agreement  (C.  4 
E.)  and  assignment,  as  Mr.  Clerval  wishes  me  to  make  the 
next  payment  for  him.  Yours  truly, 

D.  E.  Eiley. 

Riley  was  examined  as  a  witness,  but  appeared  to  have 
no  recollection  of  what  took  place  between  the  plaintiff  and 
himself,  beyond  the  fact  that  he  induced  the  plaintiff  to  pay 
him  a  commission  in  addition  to  $25  paid  him  by  the  de- 
fendant. I  am  satisfied  of  the  entire  credibility  of  the 
plantiff.  It  will  be  noticed  that  the  price  eventually  agreed 
upon  between  Eiley  and  the  plaintiff  does  not  exactly,  al- 
though it  very  closely  does,  represent  either  $8  an  acre 
proposed  by  the  plaintiff  or  $1,300  proposed  by  the  de- 
fendant. The  land  was  shewn  in  fact  to  comprise  only  97 
acres,  leaving  a  difference  of  $63.86  acres.  On  these  facts 
each  party  claims  to  be  entitled  to  judgment.  I  have  ex- 
amined a  great  number  of  cases  in  addition  to  those  cited 
by  counsel;  but  I  find  it  more  convenient,  in  giving  reasons 
for  the  conclusion  to  which  I  have  come,  to  refer  chiefly  to 
text-books.  It  is  stated  in  Dart  on  Vendors  and  Purchasers, 
7th  ed.,  pp.  675-6,  that  "the  purchaser  will  be  entitled  to 
compensation  for  a  deficiency  in  quantity,  even  though 
the  estate  is  not  sold  professedly  by  measurement;  and, 
though  of  course  he  could  not  claim  compensation  if  it  ap- 
peared that  he  contracted  with  a  knowledge  of  the  defi- 
ciency, such  knowledge  will  not  be  assumed  from  the  fact 
of  his  being  intimately  acquainted  with  the  property,  or 
even  being  the  occupying  tenant  .  .  .  ThjB  above  rule, 
where  the  estate  is  professedly  bought  by  the  acre,  or  (which 
ih  the  same  thing)  where  the  quantity  is  stated,  and  there 
is  nothing  to  rebut  the  ordinary  presumption  of  price  hav- 
ing been  fixed  with  reference  to  quantity,  may,  it  is  con- 
ceived, be  strictly  enforced,  wher^  no  words  are  introduced 
to  qualify  the  statement  as  to  quantity.  The  quaUfying 
expressions  '  by  estimation '  and  '  be  the  same  more  or  less  ^ 


DE   CLERVAL   v.   JONES. 


305 


are,  however,  in  very  general  use;  and  the  cases  do  not  seem 
to  define  their  precise  effect/' 

Speaking  generally,  such  qualifying  expressions,  in  my 
opinion,  can  be  taken  to  meet  the  case  only  of  a*  deficiency 
to  the  extent  of  a  comparatively  small  proportion  of  the 
stated  quantity,  and  certainly  cannot  be  taken  to  cover 
a  deficiency  of  63  acres  out  of  160. 

The  view  of  the  law  as  above  stated  was  not,  as  I  under- 
stand, seriously  controverted  by  the  defendant's  counsel. 
He,  however,  urged  that  the  contract  in  question  is  an 
executed  contract,  and  that  therefore  compensation  cannot 
now  be  ordered. 

It  is  a  fact  that  on  23rd  March,  1906,  the  defendant  exe- 
cuted an  assignment  to  the  plaintiff  of  the  Calgary  and 
Edmonton  Land  Company's  agreement. 

I  should  say  here  that  the  plaintiff  had  come  from 
France  shortly  before  he  purchased,  and  returned  to  France 
in  the  following  October;  that  it  was  from  France  that  he 
!^nt  the  money  to  pay  the  $526.66  and  interest  owing  to 
the  defendant;  and  that  he  did  not  return  to  High  River 
until  June,  1906:  and  that  it  was  only  after  his  return 
to  High  River  that  he  ascertained  that  the  deficiency  was 
in  fact  very  large;  that  the  defendant  was  away  during 
JhIv  and  August,  1906,  and  again  from  March  to  September, 
1907;  and  that  it  was  admitted  that  proceedings  had  been 
(delayed  on  these  accounts,  and  that  therefore  the  plaintiff 
was  not  chargeable  with  delay  in  bringing  his  action. 

In  Storv's  Eq.  Jur.,  2nd  Eng.  ed.  (1892),  sec.  141a, 
it  is  said:  "The  subject  as  to  how  far  a  mistake  or  mis- 
description of  property  sold,  after  conveyance  of  the  prop- 
ert}',  would  afford  ground  to  the  purchaser  to  claim  dam- 
ages for  the  mistake  or  misdescription,  has  given  rise  to  a 
roost  extraordinary  divergence  of  judicial  decision,  but  in 
the  late  case  of  Jolliffe  v.  Baker,  11  Q.  B.  D.  255,  where 
all  the  cases  are  cited  and  examined,  it  was  laid  down  that, 
5n  the  absence  of  fraud  or  the  breach  of  some  contract  or 
warranty  contained  in  the  conveyance,  no  action  after  con- 
veyance would  lie  by  the  purchaser  against  the  vendor  for 
misrepTesentation.  The  law  as  laid  down  by  Mr.  Dart  in 
his  Vendors  and  Purchasers,  ch.  14,  sec.  5,  viz.,  '  With  few 
exceptions  a  purchaser,  after  the  conveyance  is  executed  by 
all  necessary  parties,  has  no  remedy  at  law  or  in  equity  in 
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respect  of  defects  either  in  the  title  to  or  quantity  or  qual- 
ity of  the  estate,  which  are  not  covered  by  the  vendor's 
covenants/  was  cited  and  approved/^ 

The  above  citation  from  Dart  appears  in  11  Q.  B.  D. 
at  p.  267,  and  then  Watkin  Williams,  J.,  proceeds  as  fol- 
lows: "And  in  sec.  6  he  enumerates  the  special  exceptions 
in  which  there  is  a  remedy  after  conveyance,  and  these  are 
all  cases  either  of  actual  falsehood  and  fraud  on  the  part 
of  the  vendor  entitling  the  purchaser  to  a  rescission  of  the 
contract,  or  where  there  is  a  total  absence  of  the  subject 
matter  of  the  intended  contract,  and  he  expressly  says  (7th 
ed.,  p.  812),  that  a  ^bill  filed  after  conveyance  simply  for 
compensation  in  respect  of  defects  will  be  dismissed/ '' 

I  find  also  a  decision  of  the  Supreme  Court  of  Canada 
of  which  there  is  a  note  in  Cassels's  Digest,  p.  777,  Penrose 
T.  Knight,  in  which  it  was  held  that  "after  a  contract  has 
been  perfected  by  conveyance  a  bill  for  compensation  on 
account  of  defects  cannot  be  maintained,  that  after  the 
conveyance  the  purchaser  is  confined  to  his  remedy  upon 
the  covenants,  or,  in  a  proper  case,  where  he  applies 
promptly,  to  a  rescission  of  the  contract." 

The  passage  quoted  as  from  Dart  ch.  14,  sec.  5,  I  do  not 
find  in  the  last  edition.  What  I  take  to  be  the  correspond- 
ing and  substituted  passage  appears  on  p.  808,  and  I  infer 
that  there  is  an  intention  to  withdraw  the  proposition  that, 
in  the  absence  of  fraud,  "  a  total  absence  of  the  subject  mat^ 
ter  of  the  intended  contract "  is  necessary  in  order  to  entitle 
to  rescission.  It  is  now  stated  that  "  mutual  mistake  may 
be  a  good  ground  for  rescission  after  conveyance,  though 
there  is  neither  fraud  nor  a  totd  failure  of  consideration: 
but  it  seems  that  it  will  require  a  very  strong  case  to  induce 
the  Court  to  exercise  its  jurisdiction  on  this  ground:  such 
mistake  must  be  one  relating  to  the  substance  of  what  was 
purchased  :^^  Story's  Eq.  Jur.,  2nd  Eng.  ed.,  sees.  142-3-4:, 
appears  to  be  to  the  same  effect. 

Where  there  is  a  mutual  mistake,  going  not  necessarily 
to  an  essential  but  to  a  material,  substantial,  and  important 
element  of  the  contract,  it  seems  to  me  that  the  Court  will 
ordinarily  order  rescission,  even  though  the  contract  has 
been  completely  executed,  if  it  can  do  so  on  equitable  temis. 

In  the  present  case  I  am  satisfied  that  both  the  plaintiff 
and  Riley,  the  defendant's  agent,  were  convinced  that  the 
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land  in  question  comprised  approximately  at  least  IGO  acres 
(i.e.,  they  were  mutually  mistaken  as  to  the  qjiantity),  and 
that,  had  the  plaintiff  been  aware  of  the  actual  deficiency, 
lie  would  not  have  entered  into  the  contract.  I  think  that 
the  deficiency  being  so  great  it  is  so  material,  substantial, 
and  important  that  the  plaintiff  is  entitled  to  relief.  It  is 
not,  however,  a  case  Tor  specific  performance;  nor,  in  view 
of  the  decision  of  the  Supreme  Court  of  Canada  in  Penrose 
^.  Knight  (supra),  can  I  order  payment  of  a  sum  l)y  way  of 
compensation.  I  think  justice  will  be  best  achieved  by 
ordering  that  the  contract  be  rescinded,  the  defendant  re- 
paying to  the  plaintiff  within  a  limited  time,  which  I  will  fix 
on  the  settlement  of  the  minutes  of  judgment,  the  amount 
he  has  received  on  account  of  purchase  money,  with  interest, 
together  with  the  value  of  the  permanent  improvements 
fflade  by  the  plaintiff  (these  sums  to  be  ascertained  by  the 
clerk  of  the  Court),  with  the  option,  however,  to  the  de- 
fendant of  paying  to  the  plaintiff,  by  way  of  compensation 
^or  the  deficiency,  the  sum  of  $504,  being  the  price  of  63 
acres  at  $8  per  acre.  I  give  the  defendant  one  month  from 
this  date,  or,  in  the  event  of  there  being  no  appeal  from 
this  decision,  one  month  from  the  determination  of  the 
appeal,  within  which  to  elect  which  remedy  he  will  sub- 
mit to. 

I  give  no  costs,  inasmuch  as,  in  the  view  I  take  of  the 
case,  the  plaintiff  is  not  entitled  to  the  remedy  which  he 
claimed,  and  has  alleged  fraud,  of  which  there  is  not  the 
slightest  suspicion.  I  have  grounded  my  decison  on  mutual 
•Tiistake.  I  am,  however,  not  at  all  sure  that  the  Court  may 
fiot  properly  rescind  an  executed  as  well  as  an  executory 
contract,  for  innocent  misrepresentation;  but  the  decisions 
even  of  the  highest  Courts  are  in  confusion. 

Reference  on  some  of  the  points  touched  on  may  espe- 
cially be  made  to  the  following:  Debenham  v.  Sawbridge, 
[1^*01]  2  Ch.  98;  I^agunas  Nitrate  Co.  v.  Lagunas  Syndicate, 
(l^^^OJ  2  Ch.  393,  416;  Pollock  on  Contracts,  7tii  od.,  p. 
'>^">  et  seq.,  discussing  Wilde  v.  Gibson,  1  H.  L.  Cas.  608; 
'^olliffe  V.  Baker  (supra). 
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ALBEETA. 


Stuart,  J. 


April  22nd,  1908. 


CHAMBERS. 

TAVKNDER  v.  EDWARDS. 

Vendor  and  Pvrcliaser — Contract  for  Sale  of  Land — Payment 
of  Purchase  Money  hy  Instalments — Default  after  First 
Payment — Inability  of  Purchaser  to  Complete— CanceUa' 
Hon  of  Contract — Return  of  Money  Paid — Instalment  not 
Forfeitable  as  Deposit — Deduction  of  Vendor's  Damages 
for  Loss  of  Sale — Depreciation  of  Property — Purchaser  in 
Possession — Deduction  for  Occupation  Rent  and  Costs — 
Land  Titles  Act — Caveat — Discharge, 

Originating  summons  under  sec.  91  of  the  Land  Titles 
Act  for  the  discharge  of  a  caveat  and  a  declaration  of  can- 
cellation of  an  agreement  respecting  land. 

A.  E.  Milliean,  for  plaintiff. 
C.  F.  Adams,  for  defendants. 


Stuart,  J.: — ^This  was  an  originating  summons  under 
sec.  91  of  the  Land  Titles  Act,  whereby  the  plaintiff,  the 
owner  of  certain  lots  in  the  city  of  Calgary,  which  had  been 
agreed  to  be  sold  to  the  defendants,  asks  that  a  caveat 
filed  by  defendants  be  discharged  and  the  agreement  be 
declared  cancelled  and  the  money  paid  thereon  forfeited 
to  the  plaintiff,  upon  the  ground  that  after  the  first  payment 
no  further  instalment  of  the  purchase  price  had  been  met, 
and  that  several  instalments  are  now  overdue  and  unpaid. 

Counsel  appeared  for  the  defendants  on  the  return  of 
the  summons,  and  admitted  the  default  alleged,  and  also 
that  the  defendants  were  not  prepared  to  keep  up  the  pay- 
ments, but  submitted  that  the  first  payment  could  not  be 
treated  as  a  deposit  and  therefore  forfeitable,  but  should  be 
treated  the  same  as  any  other  instalment. 

It  was  agreed  that,  notwithstanding  the  form  of  the 
proceedings,  all  matters  involved  in  the  case  should  be 
dealt  with,  and  the  matter  was  adjourned  for  a  day  to  allow 
of  the  production  of  witnesses  to  give  oral  testimony  upon 
the  question  of  damages. 
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Upon  the  argument  the  question  was  raised  by  the  plain- 
tiff whether  the  first  payment  of  $500  should  not  be  consid- 
ered in  the  nature  of  a  deposit,  and  whether,  therefore,  be- 
ing a  security  or  guarantee  of  good  faith,  it  should  not  be 
forfeited  according  to  the  rule  in  Howe  v.  Smith.  The 
question  seems  to  be  largely  one  of  the  intention  of  the 
parties,  and  I  can  find  nothing  in  the  agreement  which 
would  indicate  that  the  cash  payment  was  intended  to  be 
looked  upon  as  in  any  way  different  from  the  other  suc- 
ceeding payments.  The  question  has  not  yet  come  up  on. 
appeal  in  this  Court;  but  there  have  been  several  individual 
decisions  by  members  of  the  Court,  and  I  think  it  is  fairly 
well  settled  now  that  in  the  case  of  a  purchase  and  sale 
agreement  where  purchase  money  is  payable  by  instalments 
and  a  cash  payment  is  made  and  referred  to  in  the  agree- 
ment, that  payment  is  not  to  be  looked  upon  as  a  deposit, 
and  therefore  forfeitable,  unless  there  is  something  speci- 
fically stated  in  the  agreement  to  that  effect. 

The  plaintiff  is,  therefore,  entitled  to  retain  only  such 
portion  of  the  cash  payment  as  will  compensate  him  for 
any  damage  he  may  have  actually  suffered  in  consequence 
of  the  breach  by  the  defendants.    It  is  contended  that  the 
property  has  depreciated  in  value  to  the  extent  of  $500,  but 
1  hardly  think  the  evidence  supports  that  view.    The  assist- 
ant city  assessor  was  called,  and  stated  that,  in- his  opinion, 
there  had  been  no  depreciation  in  the  neighbourhood  where 
the  lots  are.    The  plaintiff  says  that  he  has  listed  the  pro- 
perty for  sale  at  $4,000,  while  the  purchase  price  named  in 
the  agreement,   which   was   dated   30th   August,    1907,   is 
14,200.    In  view  of  the  fact  that  the  sale  was  made  on  ex- 
cxceedingly  easy  terms,  viz.,  in  monthly  instalments  of  $40 
a  month,  I  rather  think  the  very  highest  price  was  secured 
that  could  be  hoped  for,  and  that  the  property  is  now  worth 
K)inewhat  less  than  the  price  agreed  upon.     The  question 
is  not  exactly  whether   the   property  has   depreciated   in 
value,  but  whether  it  is   now  worth   less  than   the   con- 
tract price.     The  evidence  of  the  assessor  shews  that  it 
is  worth   something    less;    and,    as    the    plaintiff    is    ask- 
ing $4,000, 1  think  that   is   a   fair  basis  to  decide   upon. 
I  will  allow  therefore  $200  for  diminution  in  value.     The 
plaintiff  is  also  entitled  to  either  interest  on  the  purchase 
Dioney  or  a  fair  rental  for  the  house,  which  has  been  in 
the  defendants*   possession,   or  possibly  both.     I   scarcely 
understand,  however,  how  both  could  be  allowed.     He  is 
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entitled  to  be  compenBated  by  way  of  damage  for  not  having 
enjoyed  the  use  either  of  the  property  or  the  money;  but, 
as  the  one  represents  the  other,  he  surely  ought  not  to 
get  both.  I  will  allow  rental  at  $35  a  month  during  the  time 
the  defendants  have  been  in  possession  of  the  property. 
This  period  can  easily  be  fixed  by  agreement,  but  there 
will  be  a  reference,  if  necessary,  to  decide  upon  it,  as  I 
do  not  appear  to  have  any  note  of  evidence  on  that  point, 
although  it  was  certainly  stated  that  the  defendants  had 
been  in  possession  for  a  time.  The  other  smaller  items 
of  water  rates  and  insurance  may,  I  think,  be  disregarded. 
The  plaintiff  is,  I  think,  entitled  to  tax  his  costs  against 
the  defendants.  Upon  the  repayment  by  the  plaintiff  to 
the  defendants  of  the  balance,  if  any,  of  the  $500  remaining 
in  his  hands  after  deducting  these  allowances,  the  plaintiff 
may  have  an  order  vacating  the  caveat  and  for  possession. 


ALBEETA. 


Beck,  J. 


May  6th,  1908. 


TRIAL. 

MOODIE  V.  YOTTXG, 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Payment 
of  PurchaM  Money  by  Instalments — Default — Forfeiture 
of  Am4)unts  Paid- — Time  of  Essence — Resale — Express 
Agreement — Invalidity — Notice  of  Intention  to  Resell — Re-' 
lief  against  Forfeiture — Specific  Performance — Repayment 
of  Moneys  Paid — Liability  of  Vendor  to  Purchaser  on  Re- 
sale, 

Action  by  vendor  for  rescission  of  a  contract  for  the 
sale  and  purchase  of  land,  on  the  ground  of  the  purchaser's 
default  in  payment  of  instalments  of  the  purchase  money, 
and  for  forfeiture  of  the  instalments  paid.  Counterclaim 
for  specific  performance  or  for  return  of  the  money  paid. 

S.  L.  Jones,  for  plaintiff. 
C.  F.  Adams,  for  defendant. 


Beck,  J.: — The  plaintiff,  as  the  vendor  named  in    an 
agreement  dated  24th  January,  1907,  for  the  sale  of  two  lots 
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in  Calgary,  sues  the  ])urehaser  named  therein,  asking  for  a 
declaration  that  tlie  agreement  is  null  and  void,  and  that 
the  moneys  paid  thereon,  namely  $750,  are  absolutely  for- 
feited. The  defendant  counterclaims  for  specific  perform- 
ance, or,  in  the  alternative,  for  repayment  to  him  of  the 
.'?7oO.  The  agreement  contains  a  clause  in  the  following 
words :  "  Time  is  to  be  considered  the  essence  of  this  agree- 
ment, and,  unless  the  payments  are  punctually  made  at  the 
times  and  in  the  manner  above  mentioned,  these  presents 
shall  be  null  and  void  and  of  no  effect,  and  all  moneys  paid 
hereon  shall  be  absolutely  forfeited  to  the  vendor,  and  the 
vendor  shall  be  at  liberty  to  peaceably  re-enter  upon  and 
re-sell  the  said  land,  together  with  all  buildings  thereon, 
after  giving  20  days'  notice  to  the  purchaser,  and  purchaser 
covenants  not  to  remove  any  buildings  whatsoever  that  may 
be  erected   on  said  land/' 

For  the  reasons  given  by  me  in  Great  West  Lumber  Co.  v. 
Wilkins,  7  W.  L.  R.  166,  I  hold  that  the  foregoing  clause  is 
void  in  its  entirety.  Even  if  it  be  good  to  the  extent  of 
authorizing  a  re-sale,  I  find  as  a  fact  that  the  plaintiff  has 
rot  proved  that  any  proper  and  sufficient  notice,  in  accord- 
jince  with  the  clause,  was  given  by  him  or  received  by  the 
cefendant.  While  I  hold,  as  I  have  said,  that  the  clause  in 
Question  is  wholly  void,  I  nevertheless  am  of  opinion  that, 
independently  of  any  express  provision,  a  right  of  re-sale 
exists  in  favour  of  the  vendor  under  an  agreement  for  sale 
of  lands  upon  default  being  made  by  the  purchaser.  Noble 
V.  Edwardes,  5  Ch.  D.  378,  is  authority  for  this,  and  T  should 
follow  it  notwithstanding  the  criticism  made  upon  it  by  Mr. 
Williams  in  his  work  on  Vendors  and  Purchasers,  p.  43.  But, 
for  the  valid  exercise  of  that  right,  I  hold  that  a  vendor  must 
first  give  a  perfectly  distinct  notice  of  his  intention  to  re- 
sell, and  allow  the  purchaser  a  reasonable  time  within  which 
to  remedy  his  default,  before  he  actually  makes  the  re-sale. 
J  think  the  law  in  such  cases  is  the  same  as  in  the  corres- 
ponding ca.se  between  a  vendor  and  purchaser  of  goods. 
(See  Sale  of  Goods  Ordinance,  Con.  Ord.  1898  ch.  39,  sec. 
46,  sub-sec.  3).  But  I  find  that  no  notice  sufficient  for 
this  purpose  was  either  given  by  the  plaintiff  or  received  by 
the  defendant.  The  plaintiff  made  a  re-sale  of  the  lots 
to  one  Pirie  for  $1,000;  but,  before  the  transfer  to  Pirie 
was  registered,  the  defendant  in  this  action  had  registered 
a  caveat,  which  still  continues  in  force.  I  think  the  plain- 
tiff, for  the  reasons  given,  has  not  effectively  either  rescinded 
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the  contract  or  exercised  any  right  of  re-sale  which  was 
vested  in  him,  and  I  therefore  dismiss  the  action. 

I  think  the  defendant  on  his  counterclaim  is  entitled  to 
judgment  either  for  specific  performance  of  the  contract  or 
to  recover  from  the  plaintiff  the  surplus  remaining  after  the 
defendant  has  been  charged  with  the  original  purchase 
price  and  interest  and  credited  with  the  $750  which  he  paid 
upon  the  original  contract,  and  the  $1,000,  being  the  sell- 
ing price  on  the  re-sale  made  by  the  plaintiff  to  Pirie. 

I  do  not  think  that  the  defendant  is  prevented  from 
insisting  upon  his  right  to  specific  performance  by  reason 
cf  his  being  in  default  and  of  the  provision  in  the  contract 
that  time  is  to  be  of  the  essence  of  the  agreement.     I  am 
of  this  opinion  for  two  reasons.    First,  on  the  facts  I  think 
it  was  nat  intended  between  the  parties  that  time  should 
be  of  the  essence  of  the  agreement.    The  defendant  in  his 
defence  sets  up  that  there  was  a  distinct  agreement  on  the 
part  of  the  plaintiff  at  the  time  he  purchased  to  the  effect 
that,  before  the  first  deferred  payment  should  mature,  the 
plaintiff  would  re-sell  the  land,  so  that  the  defendant  would 
not  be  called  upon  to  make  either  of  the  deferred  payments. 
I  think  he  failed  to  prove  a  distinct  and  binding  agreement 
1o  that  effect;  but  I  find  as  a  fact  that  the  plaintiff  led  the 
defendant  to  believe  that  he  could  without  doubt  carry  this 
plan  into  effect.    As  a  matter  of  law,  I  think  the  provision 
tliat  time  should  be  of  the  essence  of  the  contract  consti- 
tuted an  integral  part  of  the  forfeiture  clause  which  I  have 
quoted  above,  and  which  I  have  held  to  be  void  in  its  en- 
tirety.   If  my  construction  of  the  agreement  in  this  respect 
be  incorrect,  and  the  words  purporting  to  make  time   of 
the  essence  of  the  contract  are  held  to  apply  as  a  matter 
cf  construction  to  the  terms  of  payment  for  all  purposes, 
J  am  of  opinion  that  where  the  purchase  price  is  payable 
by  instalments  such  a  provision  is  penal,  and,  constituting 
as  it  would  a  right  of  forfeiture,  is  one  from  the  effects  of 
which  the  Court  ought  to  relieve  a  purchaser  so  as  to  grant 
him  a  proper  ca^e  specific  performance  if  he  has  remedied, 
or  offered  to  remedy,  his  default  with  reasonable  prompti- 
tude. 

With  regard  to  the  rights  of  a  purchaser  of  land  in  de- 
fault reference  may  be  made  to  the  case  of  Cornwall  v. 
Henson,  [1899]  2  Ch.  710,  and  for  the  case  of  a  buyer  of 
^oods.  where  the  seller  has  resold  on  default,  to  Benjamin 
on   Sales,   5th   ed.,   pp.    951-5.     The    defendant,    therefore. 
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T7ill  have  judgment  on  his  counterclaim  for  ^pecifie  perform- 
ance or  repayment  on  the  basis  above  indicated,  as  he  may 
elect,  and  he  will  have  his  costs  of  defence  and  counterclaim. 
1  may  perhaps  point  out  that  if  the  defendant  elects  to  take 
specific  performance  the  plaintiff  will  not  be  liable  to  Pirie 
for  substantial  damages,  but  only  for  the  expenses  incurred 
hy  Pirie,  inasmuch  as  he  is  unable  to  fulfil  his  contract  with 
Pirie  only  by  reason  of  failure  of  title  without  fraud. 


Beck,  J. 


&LBEETA. 


TRIAL. 


May  19th,  1908. 


REEVES  &  CO.  v.  CHASE. 

SaU  of  Goods  —  Mac^iinery  —  Express  Warrnnhj  —  Implied 
Condition  as  to  Fitness  for  Particular  Purpose — Non-fnU 
flmtni— 'Right  of  Purchaser  to  Reject  —  Evidence  —  Oral 
Reprmntation  by  Agent  of  Vendor — Admissibility — Onus 
—  ^igU  to  Reject  under  Terms  of  Contract  —  Reasonable 
Tim— Payment  of  Expenses — Authtrity  of  Decided  Case 
— Supreme  Court  of  North-West  Territories. 

Action  Tor  the  price  of  "  one  Reeves  cross  compound 
traction  engine"  and  one  'M2  bottom  Reeves  plough  with 
breaker  bottom  fins  and  roller  coulters,^'  with  accessories. 

James  Muir,  K.C.,  and  C.  F.  Adams,  for  plaintiffs. 
^'  P.  Byan,  for  defendants. 

Beck,  J,: — ^The  order  for  the  machinery  contains  a 
warranty  on  the  part  of  the  sellers  as  follows:  "The  ma- 
chinery furnished  on  this  order  is  warranted  to  be  made 
^^  good  materials,  well  constructed,  and  with  proper  use 
^nd  management  to  do  as  good  work  as  any  other  of  the 
^ame  gize  and  rated  capacity  for  the  same  purpose.  If 
!^-^>^e  of  6  days  from  the  day  of  its  first  use  it  shall  fail 
in  any  respect  to  fill  the  warranty,  written  notice  shall  be 
P^en  immediately  by  the  purchaser  to  iho  vendor  at  its 
"^nie  office,  Columbus,  Indiana,  and  written  not  ire  also  to 
^ne  local  agent    through    whom    the    same    was  received, 
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stating  particularly  what  parts  and  wherein  it  fails  to  fill 
the  warranty,  and  a  reasonable  time  allowed  the  vendor  to 
get  to  the  machine  with  skilled  workmen  and  remedy  the 
defects,  if  any  there  be  (if  it  be  of  such  nature  that  a  remedy 
cannot  be  suggested  by  letter),  the  purchaser  to  render  all 
necessary  and  friendly  assistance  and  co-operation  in  mak- 
ing the  machinery  a  practical  success."  Then  follows  a  pro- 
vision for  the  return  of  the  machinery  in  case  it  cannot 
le  found  to  till  the  warranty. 

During  the  argument  I  suggested  that,  notwithstanding; 
this  express  warranty,  there  was  also  an  implied  condition 
that  the  machinery  was  reasonably  fit  for  the  particular 
pur])ose  for  which  it  was  required,  and  this  point  was  to 
some  extent  argued  by  counsel.  Such  an  implied  condition 
is  not,  in  my  opinion,  inconsistent  with  the  express  warranty, 
and  is  not  therefore  negatived  thereby:  Sale  of  Goods  Ordin- 
ance, C.  0.  1898  ch.  39,  sec.  IG,  sub-sec  4  (Imp.  Act,  sec.  14.) 

I  am  of  opinion  that  this  is  not  "  the  case  of  the  sale 
of  a  specified  article  under  its  patent  or  other  trade  name  " 
so  as  to  exclude  the  "'  implied  condition  as  to  its  fitness 
for  any  particular  purpose:''  Sale  of  Goods  Ordinance,  C. 
0.  1898  ch.  39,  sec.  Ki,  sub-sec.  1  (Imp.  Act,  sec.  14.) 
The  machinery  was  sold  by  its  ordinary  aj)propriate  descrip- 
tion, with  the  manufacturers^  name  prefixed:  Xew  Hamburg 
Manufacturing  Co.  v.  Shields,  IG  Man,  L.  K.  212. 

Qianter  v.  Hopkins,  4  M.  &  W.  399,  Ollivant  v.  Baglev, 
5  Q.  B.  288,  and  Parsons  v.  Sexton,  If,  L.  J.  C.  P.  181.  were 
cases  of  the  sale  of  "  a  specified  article  "  which  had  been 
inspected  by  the  buyer  before  purchasing;  and  the  first  and 
last  of  these  cases  were  cases  of  the  sale  of  a  patented 
article. 

1  think,  therefore,  the  present  case  comes  within  the 
main  provision  of  sub-sec.  1,  and  not  within  the  proviso, 
and  therefore,  as  I  have  said,  that  there  was  in  addition  to 
the  express  warranty  an  implied  condition  that  the  engine 
and  ])loughs,  as  constituting  an  entire  implement,  were  rea- 
sonably fit  for  the  purpose  for  which  they  were  sold,  which  I 
find  was  that  of  ploughing,  in  much  larger  quantites  per 
day,  namely,  25  to  30  acres,  than  could  be  ploughed  by 
horses,  land  of  the  character  of  the  land  generally  in  the 
neighbourhood  in  which  the  defendants'  lands  were  situated, 
and  intersected  as  the  land  of  the  defendant  Ghase  was 
with  laterals  from  irrigation  ditches. 
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In  holdiDg  as  1  do,  I  may  perhaps  be  differing  from  the 
view  expressed  by  the  Supreme  Court  of  the  North-West 
Territories  en  banc  in  Frost  and  Wood  Co.  v.  Ebert,  3  VV. 
L.  K.  G9 ;  but  the  opinion  there  expressed  was  not  necessary 
for  the  decision,  inasmuch  as  the  Court  had  already  decided 
the  case   upon  another  ground.     That  opinion  was  bailed 
upon  what  I  take  to  be  a  mere  obiter  dictum  of  Lord  Russell 
in  an  oral  judgment  at  trial  in  Gillespie  v.  Choney,  [18i)6] 
'?  Q.  B.  62,  "  that  (the  above  quoted  proviso)  ol)viou8ly  is 
intended  to  meet  the  case,  not  of  the  supply  of  what  I  may 
call  for  this  purpose  raw  commodities  or  materials,  but  for 
the  supply  of    manufactured    articles,    steam    ploughs,  or 
other  form  of  invention  which  has  a  known  name,  and  is 
lM)ught  and  sold  under  its  known  name,  patented  or  other- 
wise/'    I  am  quite  sure  that  Lord  Russell  did  not  intend 
to  convey  the  idea  that  if  one  ordered  a  **  steam  plough  " 
under  its  generic  name,  its  ordinary  appropriate  descriptive 
name,  even  though  details  of  description  of  the  ])articular 
size,  capacity,  &c.,  were  also  given,  the  proviso  would  apply. 
*'  Specific  article  "  in  the  proviso  may  not  necessarily  mean 
an  article  in  esse;  but  I  am  convinced  that  **  other  trade 
name "    means    something   ejusdem   generis    with    "  patent 
name/'  that  is,  a  specific  name,  known  to  the  trade,  and 
indicating  a  claim  by  the  manufacturer  or  seller  of  some 
special  advantage  in  the  particular  kind  of  article  so  named 
over  other  articles  of  the  same  general  description.     More- 
over, 1  do  not  consider  myself  absolutely  bound  to  follow  the 
decisions    of   that  Court.     This   Court  is   in   no  legitimate 
sense  a  successor  of  the  Territorial  Court.     That  Court  was 
constituted  by  different  legislative  authority,  and  exercised 
jurisdiction  over  a  much  wider  territory.    Its  decisions  are, 
in  my  opinion,  entitled  in  this  Court  to  the  like  respect  as 
is  accorded   to  the  Courts  of  the  other  provinces  of  the 
Dominion. 

I  have  very  carefully  considered  the  evidence,  in  view  of 
the  defendants'  rights  under  the  express  warranty  and  the 
implied  condition.  T  think  the  witnesses  on  both  sides  gave 
their  testimony  quite  honestly,  and  so  it  is  a  question  what 
inferences  of  fact  ought  to  be  drawn  on  all  the  questions 
involved  from  the  whole  evidence. 

Looking  at  it  from  the  point  of  view  or  the  warranty, 
1  am  of  opinion  that  the  defendants  did  not  allow  the  plain- 
tiffs' expert   a  reasonable  length  of  time  within  which  to 
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make  the  machine — in  the  words  of  the  warranty — ^'^  a  prac- 
tical success/^ 

Looking  at  it  from  the  point  of  view  of  the  implied  con- 
dition, I  am  of  opinion  that  the  evidence  shews  that  from 
the  time  of  the  delivery  of  the  machinery  up  to  the  time  of 
its  return  by  the  defendants  it  was  not  in  such  condition 
as  to  be  reasonably  fit  for  the  purpose  for  which  it  was 
purchased.  Coming  as  this  machinery  did  on  the  railway 
cars,  it  was  necessarily  largely  in  separate  parts.  Under 
these  circumstances,  at  any  rate,  it  seems  to  me  it  was  the 
duty  of  the  plaintiffs  to  set  it  up  so  that,  as  a  complete  and 
perfected  implement,  it  would  work  efficiently,  that  is,  would 
in  and  by  its  actual  operation  shew  that  it  was  reasonably 
fit  for  the  purpose  for  which  it  was  bought. 

The  machinery  was  operated  by  the  defendant  Chase. 
He  had  charge  of  the  engine,  and  was  a  certificated,  and  I 
think  a  competent,  engineer.  He  was  evidently  an  intelli- 
gent and  practical  farmer.  I  think  those  assisting  him  in 
the  operation  of  the  machinery  were  also  intelligent  and 
practical  farmers.  They  failed  to  make  the  machinery  in 
its  operation  fulfil  the  purpose  for  which  it  was  bought, 
notwithstanding  the  assistance  and  advice  of  Murphy,  the 
plaintiffs'  selling  agent,  and  two  experts  in  the  plaintiffs* 
employ.  The  defendants  consequently  refused  to  accept 
the  machinery,  and  returned  it  to  the  place  where  they 
received  it  from  the  plaintiffs.  The  defendants  had  a  right 
to  have  a  reasonable  opportunity  of  examining  the  ma- 
chinery for  the  purpose  of  ascertaining  whether  it  was  in 
conformity  with  the  contract,  and,  if  it  was  not,  to  reject 
it:  Sale  of  Goods  Ordinance,  sec.  33  (Imperial  Sale  of 
Goods  Act,  sec.  34). 

As  already  indicated,  I  find  that  up  to  the  date  of  the 
return  of  the  machinery  it  was  not  answering  its  purpose; 
whether  from  not  being  properly  put  together,  or  from 
defects  in  construction,  or  both,  does  not  very  clearly  ap- 
pear, and  is,  I  think,  immaterial.  I  think  in  all  probability 
an  expert  devoting  proper  time  and  attention  to  it  could 
without  much  more  delay  have  put  the  machinery  in  proper 
working  order,  but,  as  I  have  held,  it  was  the  plaintiffs' 
duty  to  do  this  before  delivery,  or,  if  after  delivery,  before 
the  defendants  had  rejected  it:  see  Crompton  and  Knowles 
Loom  Works  v.  Hoffman,  5  0.  L.  R.  554,  2  0.  W.  R.  273. 
After  rejection  I  suppose  they  might  have  done  so  and  again 
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tendered  delivery,  when  the  question  of  the  defendants' 
right  to  reject  on  account  of  the  delay  would  perhaps  have 
arisen;  but  this  was  not  attempted. 

Parol  evidence  was  given  that  the  plaintiffs'  agent  who 
Diade  the  sale  represented  that  the  machinery  would  plough 
25  to  30  acres  a  day,  being  informed  at  the  same  time  of  the 
general  charcter  of  the  defendants'  land,  which  seems  to 
have  been  of  the  same  general  character  as  the  land  in  a 
^rge  surrounding  neighbourhood,  and  of  the  fact  of  the 
oe/endant  Chase's  land  being  intersected  by  laterals.  I 
tbink  this  evidence  was  admissible,  for  the  reasons  pointed 
out  in  Gillespie  v.  Cheney,  [1896]  2  Q.  B.  59,  and  in  coming 
to  the  conclusion  that  the  implied  condition  was  not  fulfilled, 
1  have  consequently  considered  all  the  parol  evidence  of  the 
character  above  indicated.  As  appears  from  what  I  have 
Paid,  I  have  come  to  the  conclusion  that  the  defendants  are 
entitled  to  succeed  not  upon  the  express  warranty,  but  upon 
the  implied  condition.  A  clear  distinction  exists  between 
'''  warranty  and  a  condition — a  distinction  which  was  often 
overlooked  prior  to  the  Sale  of  Goods  Ordinance,  but  which 
i^  there  advisedly  observed.  That  Ordinance,  sec.  2  (o)  (Im- 
perial Act,  sec.  2)  defines  a  warranty  as  "  .in  agreement  with 
I'eference  to  goods  which  are  the  subject  of  a  contract  of 
?ale  but  collateral  to  the  main  purpose  of  such  contract, 
the  breach  of  which  gives  rise  to  a  claim  for  damages  but 
not  to  a  right  to  reject  the  goods  and  treat  the  contract 
as  repudiated. 

No  definition  of  a  '^  condition  "  is  given  in  the  Ordin- 
ance. Chalmers  in  his  Sale  of  Goods  Act,  in  the  notes  to 
^^•.  11,  says:  "The  Act  throughout,  so  far  as  it  relates  to 
England,  draws  a  distinction  between  the  terms  *  condition ' 
and  *  warranty.'  This  distinction  has  often  been  insisted 
<^n  but  seldom  observed  by  Judges  and  text-writers.  As 
nsed  in  the  Act,  ^  condition '  is  equivalent  to  the  old  term 

<lependent  covenant,'  while  *  warranty '  is  equivalent  to  the 
<>W  term  *  independent  covenant.' "  Section  13  of  the  Ordin- 
ance (Imperial  Act,  sec.   11)  makes  the  distinction  clear: 

Aether  the  stipulation  in  a  contract  of  sale  is  a  condition, 
the  breach  of  which  may  give  rise  to  a  right  to  treat  the 
contract  as  repudiated,  or  a  warranty,  the  breach  of  which 
'"ay  give  rise  to  a  claim  for  damages,  but  not  to  a  right  to 
J^ject  the  goods  and  treat  the  contract  as  repudiated, 
depends  in  each  case  on  the  construction  of  the  contract." 
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In  the  case  of  a  breac*h  of  a  warranty,  the  burden  of 
proof  of  breach  is  undoubtedly  on  the  party  alleging  a 
breach.  In  the  case  of  a  sale  of  goods  subject  to  a  condi- 
tion, I  think  the  condition  is  a  condition  precedent,  the 
proof  of  which  lies  upon  the  seller. 

In  Bowes  v.  Shand,  11  App.  Cas.  455,  468,  Lord  Cairns, 
L.  C,  says :  "  If  the  construction  of  the  contract  be,  as  I 
have  said  that  it  bears,  that  the  rice  is  to  be  put  on  board  in 
the  months  in  question,  that  is  part  of  the  description  of 
the  subject  matter  of  what  is  sold.  .  .  .  The  plaintiff 
has  not  launched  his  case  until  he  has  shewn  that  he  has 
tendered  that  thing  which  has  been  contracted  for,  and,  if 
he  is  unable  to  shew  that,  he  cannot  claim  any  damag«*8 
for  the  non-fulfilment  of  the  contract."  And  see  per 
Lord  Blackburn  at  p.  480;  Lewis  v.  Barre,  14  Man.  L.  R.  32. 

The  amount  in  controversy  being  large,  and  the  ques- 
tions of  fact  and  law  involved  being  important,  I  anticipate 
an  appeal  from  my  decision,  and  have  in  that  view  purpose- 
ly endeavoured  to  leave  the  Court  in  appeal  the  fullest 
liberty  to  draw  from  the  evidence  such  inferences  as  they 
think  ought  to  be  drawn.  Judgment  will  be  for  the  defend- 
ants with  costs,  and  proceedings  will  be  stayed  till  the 
next  sittings  of  the  Court  en  banc  at  C^aigary. 

In  the  event  of  the  Court  en  banc  holding  that  the  de- 
fendants are  liable,  I  venture  to  add  that  it  seems  to  me 
they  are  entitled  under  the  terms  of  the  contract  still  to 
refuse  acceptance  of  the  machinery  on  payment  of  the 
freight  charges  and  10  per  cent,  of  the  contract  price.  Th» 
plaintiffs  put  this  as  an  alternative  claim. 

The  clause  I  refer  to  is  as  follows:  **  In  consideration 
of  the  expense  incurred  by  Reeves  &  Co.  in  soliciting,  in- 
vestigating, and  taking  this  order,  the  purchaser  promises 
and  agrees  to  pay  all  freight  charges  on  said  machinery  and 
10  per  cent,  of  the  price  above  stipulated,  in  case  he  should 
cancel  this  order  or  decline  to  accept  said  machinery  for  any 
reason  whatever.^' 

I  think — see  the  provisions  of  the  Ordinance  above  re- 
ferred to — that  the  defendants  had  a  right  to  a  reasonable 
time  to  examine  and  inspect  the  machinery  and  within  which 
to  accept  or  reject,  and  that,  within  such  reasonable  time, 
they  have  by  implication  from  this  clause  a  right  to  reject, 
even  without  cause,  subject  to  the  penalty  therein  stated. 
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Ke  AXDEKTON. 

Land  Titles  Act — Application  for  IttgiMraiion  as  Owner  in 
Fee  Simple — Continuous  Posse-ssion  for  over  12  Years — 
t^taiuie  of  LimHations — Positive  Tifle  Acquired — Direction 
for  Hegistration  and  Issue  of  Certificate  of  Title — Evidence 
of  Possession — Affidavits — Starting  Point  for  Statute — 
JEvidenee  as  t'O  Stale  of  Title  at  Commencement  of  Posses- 
sion^ Necessity  for, 

Reference  by  the  registrar  of  the  South  Alberta  Land 
Re^st ration  District,  upon  an  application  by  Edith  Lillian 
C.  Anderton  to  bring  lot  10  on  the  south  side  of  24th  street 
west  of  Fifth  avenue,  in  the  town  of  Macleod,  under  the 
I.And  Titles  Act.  and  to  be  registered  as  the  owner  of  an 
estate  in  fee    simple  in  that  lot. 

J.  W.  ^Macdonald,  Macleod,  for  the  applicant. 

Stuart,  J.: — The  applicant  claims  to  have  acquired  an 
estate  in  fee  simple  by  means  of  continuous  possession  for 
over  V2  years. 

The  question  referred  to  me,  it  will  therefore  be  seen, 
ii  an  exceedingly  important  one,  and  indeed  in  several  re- 
spects, I  believe,  a  novel  one.  It  involves  an  inquiry,  first, 
whether  or  not  a  person  by  mere  length  of  possession  can 
under  any  circumstances  acquire  a  positive  title  in  fee  simple 
in  the  lands  occupied,  as  distinguished  from  a  merely  im- 
pre^able  defensive  point  of  vantage,  from  which  he  is 
ahle  to  ward  off  and  defeat  each  possible  attack  as  it  arises; 
secondly,  assuming  that  a  person  can  acquire  such  a  positive 
title,  whether  in  a  case  such  as  the  present  one,  where  the 
lands  have  not  yet  been  brought  under  the  Land  Titles 
Act,  and  an  application  is  made  for  that  purpose  by  the 
person  in  possession,  the  Court  should  direct  the  registration 
of  the  title  so  acquired  and  the  issue  of  a  certificate  there- 
for; and  thirdly,  whether  in  this  particular  case  the  ap- 
plicant has  presented  sufficient  evidence  to  justify  a  find- 
incf  that  she  has  acquired  such  a  positive  title  to  the  lan4 
in  question. 
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The  first  question  is,  of  course,  not  new,  and  has  been 
the  subject  of  much  discussion  in  a  number  of  cases  since 
the  passing  of  the  Statutes  of  Limitation.  There  is,  how- 
ever, no  advantage  in  referring  to  any  cases  earlier  than  the 
year  1833,  because  by  the  statute  3  &  4  Wm.  IV.  eh.  2^7, 
passed  in  that  year,  which  statute  was  continued  by  the 
statute  of  1874,  and  therefore  introduced  in  the  Territories 
by  ch.  31  of  the  Revised  Ordinances  of  1898,  and  particularly 
by  sec.  34  of  the  statute,  an  important  change  was  made 
in  the  effect  to  be  given  to  it. 

Prior  to  the  passing  of  that  section,  the  effect  of  the 
statute  had  been  merely  to  bar  the  remedy  but  not  the 
right  of  the  legal  owner.  Section  34  expressly  declared 
that  the  right  of  the  legal  owner  should  cease  to  exist  as 
soon  as  his  remedy  was  barred  by  the  statute,  and  it  was 
owing  to  the  supposed  effect  of  this  section  that  in  a  number 
of  cases  the  person  whose  length  of  possession  had  barred 
the  legal  owner,  was  held  to  have  acquired  a  positive  title 
in  himelf. 

In  the  case  of  Doe  d.  Jukes  v.  Sumner,  14  M.  &  W.  39, 
which  was  an  action  of  ejectment  brought  by  the  holder  of 
the  legal  title  against  the  person  in  possession,  the  real 
point  was  whether  the  Act  of  1833  was  retrospective  or  not, 
and  whether  it  applied  to  a  case  where  the  period  of  limita- 
tion had  begun  to  run  prior  to  the  passing  of  the  Act.  The 
Court  decided  that  the  Act  was  retrospective,  bdt  Parke,  B., 
vho  delivered  the  judgment,  added,  in  closing,  a  short  sen- 
tence which  has  been  much  quoted  but  which  would  appear 
to  contain  a  principle  scarcely  necessary  to  the  decision. 
He  said :  *^  The  effect  of  the  Act  is  to  make  a  parliamentary 
conveyance  of  the  land  to  the  person  in  possession  after 
that  period  of  20  years  has  elapsed/^ 

It  will  readily  be  seen  on  examining  the  case  that  Parke, 
B.,  there  went  much  further  than  was  necessary  to  decide 
the  case  against  the  plaintiff;  the  plaintiff  being  barred 
by  the  statute,  it  was  really  unnecessary  to  inquire  what  kind 
of  a  title  the  defendant  was  enjoying.  It  was  sufficient  for 
him  in  that  action  that  that  particular  plaintiff  could*  not 
eject  him. 

The  earlier  Irish  Case  of  Scott  v.  Nixon,  3  D.  &  War. 
388,  decided  by  Lord  St.  Leonards,  has  perhaps  been  still 
more  widely  quoted,  and  the  facts  make  the  case  much  more 
in  point.  Premises  had  been  sold  under  a  decree  of  the 
Court  in  order  to  satisfy  a  judgment  against  a  decea:<e<l 
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testator,  and  the  question  was  whether  the  purchaser  could 
be   forced  to  accept  the  title.     The  judgment  debtor  had 
made  a  will  making  certain  dispositions  of  his  property,  but 
the  particular  property  in  question  had  been  acquired  subse- 
quently to  the  date  of  the  will,  and  therefore,  as  the  law 
tlten  stood,  did  not  pass  under  it.   Certain  residuary  devisees, 
being  younger  sons  who  took  subject  to  debts,  entered  into 
possession   of  the  property  as  if  it  had  passed  to  them. 
ix>ng  after  the  death  of  the  testator,  the  judgment  creditor 
filed  a  bill  in  equity  to  realize  his  judgment  out  of  the  prop- 
erty, and  to  this  suit  the  then  heir-at-law  of  the  testator,  an 
infant,  was  made  a  party.     A  decree  for  sale  was  made,  and 
the    property  was  sold,  but  the  purchaser  objected  to  the 
title.     Lord  St.  Leonards  decided  that,  as  the  property  was 
in  any  case  subject  to  payment  of  debts,  a  good  equitable 
title   could  be  made,  but  he  also  held  that  the  heir-at-law 
vtos  barred  by  the  statute,  and  that  a  good  title  by  adverse 
possession  under  the  statute  was  also  made  out.     He  said, 
p.  405 :  "  The  case,  then,  is  reduced  to  a  simple  question  of 
law,  can  this  Court  compel  a  purchaser  to  take  a  title  de- 
pending upon  parol  evidence  of  adverse  possession,  under 
the   new  statute?    Under  the  old  statute  it  was  long  un- 
decided whether  a  purchaser  could  be  forced  to  take  such 
a  title,  but  ultimately  it  was  so  determined,  and  I  apprehend 
that  it  was  quite  settled  that  a  clear  title,  and  just  as  good 
a^  any  other  title,  might  be  acquired  by  adverse  possession, 
and  that  a  purchaser  would  be  bound  to  take  such  a  title. 
Then    came  the  new  statute,  which  intended  to   put  the 
title    upon  higher,  certainly  not  upon  lower,  grounds.     I 
have   heard  nothing  to  displace  the  observation  which  has 
t^een  made,  that  that  statute  does  not  operate  by  a  mere  bar 
of    the    remedy,  that  it  does  not  work   so  imperfectly,  it 
bars  the  estate  itself;  and,  if  so,  where  can  the  right  be  but 
in   the  person  whose  possession  the  statute  prevents  from 
being   interrupted?     I  am  clearly  of  opinion  that,  by  the 
effect   of  the  statute,  after  the  proper  period  of  limitation 
has  passed,  the  legal  fee  simple  is  in  the  party  who  has  been 
in  possession  during  that  period,  and  that  he  is  competent 
to  convey  it  to  another.     It  was  attempted  to  brincj  the  case 
within  the  fifteenth  section,  for  that,  supposing  the  posses- 
sion was  not  adverse  at  the  death  of  George,  the  eldest  son, 
as  his  heiress-at-law  was  a  minor  at  such  period,  she  would 
hare  had  5  vea,rs  to  institute  proceedings,  from  the  time  she 
roi^  nn.  ^.x  m.  mo.  4-22 
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attained  her  full  age.  But  there  is  no  saving  of  minority  in 
this  section.  My  impression  is,  that,  whenever  the  right  is 
barred  by  time,  a  good  title  can  be  made;  that  the  party 
in  possession  has  the  legal  fee  simple;  and  the  purchaser 
will  be  bound  to  take  such  title." 

And  again  on  p.  408  he  says :  "  My  opinion,  however,  is, 
that  the  title  has  been,  by  the  operation  of  the  statute, 
clothed  with  the  legal  estate,  and  therefore  that  he  is  bound 
to  take  it.'' 

Here  again,  however,  it  will  be  observed  that  Lord  St. 
Leonards  went  somewhat  further  than  was  necessary.    It 
was  clear  that  a  good  equitable  title  could  be  made,  quite 
aside  from  the  Statute  of  Limitations.     Besides  this,  I  have 
been  unable  after  a  careful  scrutiny  of  the  case  to  discover 
an  explanation  of  one  point  in  it  which  certainly  appears 
rather  strange,  namely,  how  possession   for   the  required 
time  by  the  younger  sons,  the  residuary  devisees  under  the 
will,  and  by  their  representatives,  arising  out  of  the  mistake 
as  to  the  effect  of  the  will,  though  suflBcient  to  bar  the  heir- 
at-law  of  the  testator,  should  be  considered  as  giving  a  title 
of  any  kind  to  the  judgment  debtor,  the  testator,  whose 
property  was  decreed  to  be  sold.     If  the  possession  vested 
the  property  in  any  one,  it  certainly  vested  it  in  thos^e 
whose  length  of  possession  had  barred  the  heir-at-law,  that 
is,  the  younger  sons  and  their  representatives,  and  not  in 
the  testator,  who  during  his  lifetime  possessed  it  rightfully 
under  a  good  title,  and  whose  property  alone  was  being 
sold.     Indeed,  it  is  stated  in  the  report  that  the  infant 
heir-at-law,  who  was  made  a  defendant,  also  claimed  to  he 
heir-at-law  of  one  of  the  possessing  devisees.     From  this  it 
would  appear  that  the  very  argument  used  io  shew  that  the 
purchaser  could  be  given  a  good  title  under  the  statute, 
would  rather  prove  that  he  could  not  be  given  it,  unless 
indeed  by  estoppel. 

But  this  does  not  perhaps  detract  from  the  great  general 
value  of  the  principle  laid  down  by  Lord  St.  Leonards,  a 
great  real  property  lawyer,  in  the  passages  I  have  quoted, 
and  which  has  undoubtedly  been  adopted  and  followed 
in  more  recent  cases.  It  will  be  observed,  however,  that  in 
Scott  V.  Nixon  the  holder  of  the  legal  title  was  a  party  to 
the  suit  and  was  definitely  known. 

There  is  a  still  earlier  case  also  decided  by  Lord  St. 
Leonards,  namely.  Incorporated  Society  v.  Richards,  1  D. 
&  W.  280,  which  may  be  noticed.     The  Lord  Chancellor 
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said  in  that  case,  p.  289 :  "  There  is  a  marked  distinction 
between  the  old  statutes  of  limitation  and  the  present  one. 
The  former  statutes  only  barred  the  remedy,  but  did  not 
touch  the  right;  possession  at  all  times  gave  a  certain  right; 
but  under  the  new  Act,  when  the  remedy  is  barred,  the  right 
and  title  of  the  real  owner  are  extinguished,  and  are,  in 
effect,  transferred  to  the  person  whose  possession  is  a  bar/' 
But  these  words  are  only  obiter,  because  he  held  on  the 
facts  that  the  time  limited  had  not  elapsed.  In  any  case, 
and  as  will  be  seen  presently,  the  expressions  quoted  have 
been  somewhat  criticized  in  later  cases. 

Scott  V.  Nixon,  however,  is  much  more  valuable  than 
Jukes  V.  Sumner,  because  it  was  not  an  action  of  ejectment, 
where  it  would  have  been  sufficient  simply  to  defeat  the 
plaintiff's  claim,  but  it  was  a  case  where  the  nature  of  the 
title  of  the  person  in  possession  had  itself  to  be  considered. 
In  Tuthill  V.  Bogers,  6  Ir.  Eq.  441,  Lord  St.  Leonards 
again  affirmed  the  principle  laid  down  in  Scott  v.  Nixon, 
but  this,  it  will  be  observed,  was  again  in  a  case  where  the 
holder  of  the  legal  estate  was  known  and  represented,  and 
where  such  holder,  being  the  Crown,  was  barred  by  a  special 
statute  relating  to  Ireland,  which  directly  vested  the  estate 
in  the  possessor. 

In  Games  v.  Bonnor,  33  W.  B.  64,  54  L.  J.  Ch.  517,  a 
title  by  possession  was  also  forced  upon  a  purchaser.  The 
rendor  was  a  mortgagee  in  possession.  A  mistake  had  been 
made  in  regard  to  the  mortgagor's  title,  and  there  was  a 
remote  possibility  of  the  existence  of  an  outstanding  tenant 
in  tail.  The  case  is  valuable  as  shewing  what  attention 
.should  be  paid  to  mere  conjecture,  and  it  will  be  observed 
that  on  appeal  the  case  was  decided  against  the  purchaser 
dimply  on  the  ground  that,  at  the  taking  of  the  evidence  in 
respect  to  the  title,  he  had  not  insisted,  as  it  was  held  he 
mi^ht  have  done,  upon  the  necessity  for  further  and  better 
evidence  upon  the  point. 

Turning  now  for  a  moment  to  the  text-writers,  there  are 
certain  passages  which  seem  to  touch  the  point  very  closely. 
Williams  on  Vendor  and  Purchaser  says,  p.  83:  "Here 
it  may  be  noticed  that  the  Court  will  compel  a  purchaser 
to  take  a  title  depending  on  the  Statute  of  Limitations,  that 
is  to  say,  depending  on  the  extinguishment  under  that 
statute  of  the  right  and  title  of  some  person  or  persons 
^ho  are  shewn  to  have  been  rightfully  entitled.  But  it 
mxist  not  be  supposed  that  this  doctrine  enables  a  vendor, 
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who  has  been  in  possession  for  12  or  even  30  years,  to  escape 
the  common  obligation  of  shewing  forty  years'  title  as  proof 
of  a  good  title.  Possession  for  these  periods  does  not  give 
a  good  title  under  the  statute  as  against  all  the  world;  it 
does  not  bar  the  rights  of  remaindermen  or  reversioners  not 
entitled  to  possession  until  the  determination  of  some  par- 
ticular estate.  It  does  not  appear,  therefore,  that  a  ven- 
dor's obligation  of  shewing  a  good  title  can  be  discharged 
by  proof  of  30  or  even  40  years'  possession  by  himself  alone, 
without  shewing,  if  the  Statute  of  Limitations  be  relied 
on,  who  were  rightfully  entitled,  and  that  the  vendor's  pos- 
session has  effectually  barred  their  claims.'* 

Dart  on  Vendors  and  Purchasers,  7th  ed.,  p.  471,  mlvs: 
'*  A  purchaser  can  be  compelled  to  accept  a  title  depending 
on  adverse  possession,  verified  like  any  other  fact.  The 
beneficial  application  of  this  principle,  as  between  vendors 
and  purchasers,  is,  however,  in  the  case  particularly  of  miss- 
ing instruments,  materially  affected  by  the  difficulty  which 
exists  of  determining  the  time  when  the  right  of  action  may 
have  accrued  to  the  supposed  adverse  claimants.''  See  also 
p.  472. 

In  Pollock  and  Wright  on  "Possession  in  the  Common 
Law,"  at  p.  95,  it  is  said :  "  The  dispossessor  or  his  assigns, 
if  the  adverse  possession  has  been  continuous,  acquire  from 
that  time  what  has  been  called  a  parliamentary  title.  Not 
any  statute  or  rule  of  law  has  affirmatively  made  their 
estate  indefeasible,  but  the  negation  of  the  true  owner's 
right  and  title,  which  by  the  express  terms  of  the  Act  are 
^  extinguished '  at  the  determination  of  the  period  limited 
for  the  exercise  of  his  remedies,  has  for  all  practical  pur- 
poses the  same  effect." 

In  Darby  and  Bosanquet  on  Limitations,  2nd  ed.,  p.  493: 
"  It  has  been  said  that  the  effect  of  the  statute  is  to  execute 
a  conveyance  to  the  person  in  possession,  and  not  only  to 
extinguish  the  right  of  the  former  owner,  but  to  transfer 
the  legal  fee  simple.  But  the  truer  view  is,  that  the  oper- 
ation of  the  statute  in  giving  a  title  is  merely  negative; 
it  extinguishes  the  right  and  title  of  the  dispossessed 
owner,  and  leaves  the  occupant  with  a  title  gained  by  the 
fact  of  possession,  and  resting  on  the  infirmity  of  the 
right  of  others  to  eject  him.  A  title  gained  by  the 
operation  of  the  statute  is  a  good  title,  both  in  law  and 
equity,  and  will  be  forced  by  the  Court  on  a  reluctant 
purchaser.     But  proof  that  a  vendor^  and  those   through 
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whom  he  claims,  have  had  independent  possession  of  an 
estate  for  12  years,  would  not,  of  course,  be  sufficient  to 
establish  a  saleable  title,  without  evidence  to  shew  the  state 
of  the  title  at  the  time  such  possession  commenced." 

In  the  case  of  Sanders  v.  Sanders,  19  Ch.  D.  at  p.  379, 
Jessel,  M.R.,  used  the  following  words:  "As  I  said  in  In  re 
Allison,  when  a  title  has  been  extinguished  by  the  statute, 
DO  mere  acknowledgment  by  the  person  who  has  acquired 
under  the  statute  as  good  a  title  as  if  a  conveyance  had 
been  made  to  him  can  restore  the  old  title/' 

In  the  case  of  In  re  Cussons  Limited,  73  L.  J.  Ch.  296, 
which  also  was  a  case  of  a  dispute  as  to  title  between  the 
vendor  and  the  purchaser,  Kekewich,  J.,  held  that  certain 
cestuis  que  trust,  who  had  been  in  possession  of  the  property 
for  over  12  y^ars,  were  able  to  convey  a  good  title  to  the 
purchaser^  notwithstanding  the  fact  that  the  legal  estate 
^as  still  outstanding  in  certain  trustees  or  their  represon- 
tatives. 

In  the  ease  of  Kebbell  v.  Fairthome,  [1895]  1  Ch. 
^'19.  it  is  stated  in  the  head-note  of  the  report  as  follows: 
'The  effect  of  barring  the  mortgagee's  title,  is  to  vest  the 
legal  estate  in  the  mortgagor."  And,  although  there  is  no 
direct  expression  to  that  effect  in  the  judgment  of  Romer, 
J-,  yet  some  expressions  used  by  him  during  the  argument 
^ould  indicate  that  the  words  quoted  from  the  head-note 
leally  represented  his  view  upon  the  point.  I  refer  also  to 
I^oeV.  Barnard,  13  Q.  B.  952,  18  L.  J.  Q.  B.  308. 

In  the  case  of  Tichborne  v.  Weir,  67  L.  T.  at  p.  735, 
there  is  a  full  discussion  by  the  Court  of  Appeal,  consisting 
^i  Esher,  M.R.,  and  Bowen  and  Kay,  L.JJ.,  of  the  ques- 
tion whether  the  effect  of  the  statute  of  Wm.  IV.  is  to 
transfer  the  estate  of  the  holder  of  the  paper  title  to  the 
person  whose  possession  has  barred  him,  and  it  was  held 
that  this  was  not  the  result  which  follows  from  the  statute. 

The  expression  used  by  Lord  St.  Leonards  in  Incorpor- 
ated Society  v.  Richards,  which  I  have  already  quoted,  was 
also  seriously  criticized.  It  was  attempted  in  that  case  to 
make  a  person  who  had  been  in  possession  for  the  required 
time  liable  upon  certain  covenants  contained  in  the  lease 
neld  bv  the  person  who  had  been  dispossessed.  It  was  de- 
^Jded  that  this  could  not  be  done,  and  that  the  statute  did 
^^t  operate  to  transfer  the  estate  of  the  person  dispos- 
''^^>ed  to  the  person  in  possession,  but  that  the  person 
m  poiseession  acquired  a  new  and  independent  title  of  his 
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own,  and  there  are  expressions  in  the  judgments  delivered 
which  appear  to  me  to  raise  considerable  doubt  as  to  the 
real  nature  of  the  possessor's  title.  For  instance,  Bowen, 
L. J.,  says,  at  p.  737 :  "  Only  in  one  metaphorical  sense  can 
the  section  be  said  to  give  a  title  to  land/^ 

The  most  recent  case  bearing  on  the  point  which  I  have 
been  able  to  discover  in  the  case  of  In  re  Nisbet  and  Potts's 
Contract,  [1905]  lCh.391,  and  in  appeal  [1906]  1  Ch.  386. 
This  also  was  a  case  between  a  vendor  and  purchaser,  in 
which  the  question  of  possessory  title  was  raised.     One  of 
the  vendor's  predecessors  in  title  had  acquired  a  possessory 
title  under  the  statute,  but  it  was  discovered  that  the  ori- 
ginal holder  of  the  paper  title,  who  had  purchased  under  a 
subdivision    and   building   scheme,   and    who    had  become 
barred  by  the  statute,  had  given  a  restrictive  covenant  as  to 
the  user  of  the  property,  and  the  question  was  whether 
this  covenant  did  not  still  operate  against  the  present  ven- 
dor, although  his  predecessors  in  title  had,  of  course,  not 
been  parties  to  the  covenant,  having  obtained  title,  as  1 
liave  said,  merely  by  possession.     It  was  held  that  the  re- 
strictive covenants  still  bound  the  land,  because,  as  stated 
by  Farwell,  J. :  "  All  that  the  Act  extinguishes  is  the  right 
and  title  of  the  person  who  fails  to  make  an  entry  or  bring 
an  action  for  the  recovery  of  the  land  in  question.    The 
right  to  enforce  these  covenants  was  not  part  of  his  title, 
nor  is  such  right  within  the  Act  at  all,  for  it  is  obvious 
that  the  person  entitled  to  enforce  them  cannot  do  so  by 
making  any  entry  or  distress  or  bringing  any  action  to  re- 
cover land.^^ 

This  decision  was  upheld  on  appeal,  and  expressions 
are  used  by  the  Judges  in  appeal  which  again  appear  to  me 
to  throw  some  doubt  upon  the  position  of  the  possessor. 

Collins,  M.E.,  after  quoting  sec.  34  of  the  statute  of 
Wm.  IV.,  says,  p.  402 :  "  That  is  the  whole  right  the  squat- 
ter acquires,  namely,  the  extinguishment  of  a  title  adverse 
to  his  own."  And  Eomer,  L. J.,  p.  406,  says :  "  Let  me  con- 
sider what  would  be  the  position  of  a  squatter  after  a  12 
years'  occupation  under  the  statute.  By  that  occupation  he 
has,  no  doubt,  acquired  a  statutory  title  as  against  the  cov- 
enantor, or  the  heirs  or  assigns  of  the  land  of  the  coven- 
antor, who  during  those  12  years  has  or  have  been  so  remiss 
as  not  to  eject  him;  but  he  does  not  thereby  of  necess^ity 
become  entitled  to  hold  the  land  free  from  the  obligation 
of  the  negative  covenant.     That  obligation  is  one  existing 
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against  the  title  of  the  true  owner  of  the  land.  The  right 
of  the  true  owner  to  the  land  has,  no  doubt,  gone  as  against 
the  successful  squatter,  who  has  acquired  a  title  against 
him  under  the  statute,  but  the  original  equitable  right  of 
the  covenantee  still  exists/'  And  again  further  on  he 
says:  "There  is  a  fallacy,  as  it  appears  to  me,  in  the  argu- 
ment of  the  appellant,  and  I  think  it  is  this :  the  argument 
i-eems  to  assume  that  the  statutory  owner  becomes,  at  the 
end  of  the  statutory  period  of  limitation,  in  the  same  posi- 
tion as  if  he  had  ousted  by  statutory  title  all  the  prior  owner* 
of.  the  estate,  so  as  to  destroy  all  negative  covenants  validly 
created  by  them.     That  is  not  so/' 

There  is  also  a  passage  in  a  judgment  of  Lindley,  L.J., 
pitting  in  appeal  with  other  Judges  in  the  case  of  Dalton 
V.  Fitzpatrick,  [1897]  2  Ch.  86,  which  should  be  noticed. 
He  says  on  p.  89 :  "  This  contention  is  really  based  on  a 
misconception  of  sec.  34  of  3  &  4  Wm.  IV.  ch.  27,  which 
extinguishes  the  right  and  title  of  the  person  against  whom 
the  statute  has  run.  That  section  does  not  confer  a  statu- 
tory title  against  everybody  upon  the  person  in  whose  favour 
the  statute  has  run,  although  it  does  as  against  those 
persons  whose  rights  are  barred  by  the  statute.'^ 

It  will  be  gathered,  I  think,  from  these  latter  quotations 
that  the  English  Courts  have  recently  been  somewhat  in- 
clined to  insist  upon  the  pure  relativity  of  the  possessor's 
title,  that  is,  they  have  carefully  avoided  the  use  of  such 
language  as  was  used  by  Parke,  B.,  and  Lord  St.  Leonards 
in  the  earlier  cases,  and  which  pointed  to  the  existence 
of  an  absolute  title  in  the  possessor  against  all  the  world, 
and  have  carefully  qualified  their  description  of  the  pos- 
sessor's title  by  saying  that  it  is  good  "  as  against "  cer- 
tain persons  who,  in  the  particular  cases  before  them,  they 
have  held  to  have  been  barred.  (As  to  the  original  rela- 
tivity of  all  ownership,  see  Pollock  and  Maitland,  History 
^f  English  Law,  2nd  ed.,  vol.  2,  pp.  50  and  77).  For  in- 
stance, in  the  case  last  cited,  Dalton  v.  Fitzpatrick,  it 
was  held  that  a  person  who  has  been  granted  an  estate  for 
life  with  remainder  over  in  certain  property  by  a  grantor 
having  no  title  at  all,  and  who  enters  into  possession  under 
the  deed,  and  afterwards  acquires  a  good  title  by  ponsossion 
against  the  true  owner,  does  not,  however,  acquire  good  title 
as  against  the  remaindermen  under  the  deed,  because  he  is, 
in  the  circumstances,  estopped  as  against  them  from  dis- 
puting the  validity  of  the  deed. 
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In  the  case  of  Rains  v.  Buxton,  14  Ch.  D.  537,  however, 
the  plaintiff  was  the  person  in  possession,  and  the  action 
was  to  restrain  the  defendants,  the  holders  of  the  paper 
title,  from  interfering  with  a  certain  cellar  which  the  plain- 
tiffs had  occupied  without  interruption  for  more  than  12 
years.  The  plaintiffs  succeeded,  and  I  think  the  clear  infer- 
ence to  be  drawn  from  the  judgment  of  Fry,  J.,  is  that  he 
considered  that  the  plaintiffs  had  acquired  a  positive  title, 
for  he  says,  p.  541 :  "  I  therefore  hold  that  the  plaintiffs 
are,  by  virtue  of  the  Statute  of  Limitations,  entitled  to 
that  cellar."  See  also  Midland  R.  W.  Co.  v.  Wright,  [1901] 
1  Ch.  738, 

There  are  also  a  number  of  Canadian  cases  which  appear 
to  me  to  be  very  helpful. 

In  Elliott  V.  Bulmer,  27  C.  P.  222,  Gwj^nne,  J.,  delivering 
the  judgment  of  the  Court,  said :  "  We  have  no  doubt  that 
such  possession  is  precisely  that  which  being  continued  for 
20  years  the  law  intended  should  divest  the  true  owner  of 
his  title,  and  transfer  it  to  the  continuous  occupants  for 
20  years.'' 

In  Wishart  v.  Cook,  15  Gr.  237,  Spragge,  V.-C,  appar- 
ently considered  that  a  title  by  possession  could  be  forced 
upon  the  purchaser,  although  in  the  particular  case  the 
evidence  of  possession  was  not  sufficient. 

The  same  may  be  said  of  the  cases  of  Mcintosh  v.  Rogers, 
12  P.  R.  389,  and  Re  Boustead  and  Warwick,  12  0.  R.  488. 

The  case  of  McConaghy  v.  Denmark,  4  S.  C.  R.  609,  was 
an  action  of  trespass  quare  clausum  fregit,  for  the  purpose 
of  trying  the  title  to  certain  land.  One  of  the  pleas  of  the 
defendant  was  a  plea  of  liberum  tenementum.  An  attempt 
was  made  to  support  this  plea  by  evidence  of  possession  for 
the  required  time.  The  defendants  failed,  but  only  on  the 
ground  that  their  evidence  was  defective,  and  it  was  as- 
sumed throughout  that  if  their  evidence  had  been  suffi- 
cient, they  could  have  established  their  plea  of  a  freehold 
title  in  the  property  by  mere  possession  for  20  years,  which 
was  the  time  then  limited  by  statute.  Gwynne,  J.,  said,  p. 
631 :  "  The  title  thus  asserted  could  only  be  established  by 
shewing  a  good  paper  title,  or  such  a  possession  for  20  years 
as  under  the  Statute  of  Limitations  would  have  the  effect, 
not  only  of  barring  the  title  of  the  true  original  owner, 
but  of  transferring  that  title  by  force  of  the  statute  to  the 
defendants.'' 
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In  Myers  v.  Ruport,  8  0.  L.  R.  668,  4  0.  W.  R.  365,  the 
plaintiff  sued  for  a  declaration  that  he  was  seised  in  fee 
simple  of  certain  land,  resting  his  claim  upon  possession  for 
more  than  the  statutory'  period.  The  trial  Judge  gave  the 
declaration  asked  for.  The  judgment  was  reversed  upon 
appeal,  not  upon  the  ground  that  such  a  declaration  tould 
not  in  any  case  be  made,  but  because  the  facts  were  not 
such  as  to  justify  a  holding  that  the  title  of  the  real  owner 
had  been  barred.  Maclennan  and  Maclaren,  JJ.A.,  dis- 
sented, and  held  that  the  plaintiff  was  entitled  to  succeed, 
and  the  former  Judge  in  his  judgment  uses  these  words,  p. 
6:J':  "Asher  v.  Whitlock,  L.  R.  1  Q.  B.  1,  determined 
that  the  title  of  a  disseisor  is,  as  against  the  whole  world 
hut  the  true  owner,  an  estate  in  fee  simple,  capable  of 
being  assigned  inter  vivos,  or  transmitted  by  will,  or  de- 
W'ent  to  heirs  in  case  of  intestacy."  And  I  think  the  judg- 
ment of  Cockburn,  C.J.,  in  the  case  he  cites  can  fairly  be 
said  to  bear  that  interpretation.  It  would  follow  that  if 
the  true  owner  is  clearly  shewn  to  be  barred  by  the  statute, 
then  the  person  in  possession  has  an  estate  in  fee  simple 
absolute. 

In  Kaulbach  v.  Cooke,  39  N.  S.  R.  500,  the  Supreme 
Court  of  Xova  Scotia  held  that  a  verbal  gift  of  land  by  a 
father  to  his  son,  accompanied  by  actual  delivery  of  pos- 
session, and  followed  by  a  continuous  and  exclusive  posses- 
sion by  the  owner  extending  over  a  period  of  20  years, 
confers  a  title  upon  the  owner  under  the  Statute  of  Limi- 
tations, which  will  be  bound  by  a  judgment  recovered 
against  him,  and  will  pass  to  the  purchaser  at  a  sheriff's 
^le,  and  that  the  purchaser  as  plaintiff  in  the  action  could 
recover  possession  of  the  land. 

In  Iredale  v.  Loudon,  14  O.  L.  R.  IT,  8  O.  W.  R.  963, 
Mabee,  J.,  said:  "The  statute  operates  to  extinguish  the 
paper  title  of  the  defendants,  and  to  leave  the  plaintiff,  as 
against  them,  entitled  to  possession;  it  does  not  vest  in  the 
plaintiff  the  title  formerly  held  by  the  defendants,  and  noth- 
ing appears  in  the  statute  under  which  the  disseisor  acquires 
anything."  And  he  quotes  the  passage  from  Dart,  7th  ed., 
pp.  4T2  and  473,  which  I  have  already  noted,  and  which 
certainly  appears  to  uphold  this  view;  then  he  goes  on  to 
say:  "This  same  point  was  dealt  with  in  Gray  v.  Richford,  2 
S.  C.  R.  431,  at  p.  454,  where  the  statute  was  regarded  as 
f>f  extinctive,  not  of  acquisitive  prescription,  that  '  it  oper- 
ates to  bar  the  right  of  the  owner  out  of  possession,  not  to 
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confer  title  upon  the  trespasser  or  the  disseisor  in  posses- 
sion/ Notwithstanding  this,  there  can  be  no  doubt  that  the 
person  who  has  been  in  possession  for  the  statutory  period 
certainly  does  acquire  what  is  spoken  of  in  conveyancing 
authorities  as  a  title  ...  A  declaratory  judgment,  how- 
ever, rests  in  the  sound  discretion*  of  the  Court,  and  while 
1  think  the  plaintiff  has,  by  his  possession,  acquired  title, 
I  do  not  think  it  is  a  proper  case  for  the  Court  to  make 
such  a  declaration  as  against  the  person  whose  title  has 
been  lost,  and  that  the  better  course  is  to  leave  the  plaintiff 
where  the  statute  leaves  him.'*  He  granted  an  injunction, 
therefore,  against  the  defendants  without  making  a  declara- 
tion as  to  title.  The  judgment  was  reversed  on  appeal 
and  the  action  dismissed  entirely,  but  upon  grounds  which 
scarcely  touch  the  present  point:  10  0.  W.  R.  725,  15  0. 
L.  R.  286. 

In  the  year  1865  a  statute  was  passed  by  the  legislature 
of  the  province  of  Canada  known  as  the  Quieting  Titles 
Act,  and,  inasmuch  as  this  Act  granted  no  special  power  to 
the  Court  to  deal  with  titles  arising  from  mere  possession, 
but  apparently  placed  the  Court  in  much  the  same  position 
as  a  Judge  to  whom  a  reference  has  been  made  in  a  doubtful 
case  by  the  registrar  under  sec.  30  of  our  Land  Titles  Act, 
it  is  useful,  I  think,  to  refer  to  a  number  of  Ontario  c^ses 
decided  under  that  Act. 

In  the  following  cases  it  was  held  in  theory  that  a  good 
title  could  be  made  out  under  the  Statute  of  Limitations 
sufficient  to  justify  the  Court  in  issuing  a  certificate  to  the 
person  in  possession:  Re  Caverhill,  8  C.  L.  J.  50:  I^ow  v. 
Morrison,  14  Gr.  192:  Re  Taylor,  28  Gr.  640;  Re  Bell,  3  Ch. 
Cb.  239;  although  of  course  in  some  of  the  cases  the  facts 
were  held  not  sufficient  to  justify  the  Court  in  granting 
the  applicant's  petition. 

I  find  also  that  in  the  different  States  of  Australia, 
where  the  Torrens  system  prevails,  applications  are  con- 
stantly made  to  bring  land  under  the  Act  and  for  the  issue 
of  a  certificate  upon  the  basis  of  a  mere  possessory  title, 
and  that  such  applications  are  granted  and  certificates  is- 
sued not  only  in  those  States  whose  Land  Titles  Acts  con- 
tain special  clauses  dealing  with  the  rights  of  persons  ^claim- 
ing by  possession  and  permitting  them  to  secure  registra- 
tion, but  also  in  those  States  whose  Acts,  like  our  own, 
do  not  contain  any  specific  reference  to  the  question. 
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Hogg,  Australian  Torrens  System,  at  p.  721,  says:  '*The 
title  of  the  owner  or  the  applicant  to  a  legal  fee  simple 
may  be  shewn  either  by  muniments  of  title,  or  by  proof  of 
possession  sufficient  in  length  of  time  to  satisfy  the  re- 
quirements of  the  Limitation  Acts."  And  again  on  p.  722 
be  says :  "  A  statutory  title  gained  under  the  Limitation 
Acts  as  against  a  former  owner  in  fee  is  a  legal,  and  not 
an  equitable  title,  though  it  is  possibly  not  technically  an 
estate  in  fee  simple.  For  the  purposes  of  the  Torreng 
system  such  a  title  is,  in  practice,  treated  as  the  legal  fee 
Fimple.'^  Again  on  p.  770  he  says:  "The  relation,  in  fact, 
between  the  rights  of  a  person  who  has  occupied  land  for 
the  statutory  period  under  a  Limitation  Act,  and  the  per- 
son in  whom  the  legal  fee  simple  is  vested  by  documentary 
title,  is  closely  analogous  to  the  relation  which  exists  be- 
tween the  statutory  fee  simple  conferred  by  due  registration 
under  the  Torrens  system,  and  an  outstanding  legal  estate 
in  fee  simj)le  which  is  not  recorded  in  any  way  on  the 
register.  In  each  case  the  owner  of  the  *  legal  estate  *  of  the 
general  law  has  for  all  practical  purposes  lost  his  property 
in  the  land;  in  each  case  the  new  owner  has  statutory 
rights  which  are  undistinguishable,  in  point  of  practical 
value,  from  the  *  estate'  of  the  former  owner,  and  are 
cognizable  in  the  Courts  as  identical  with  or  equivalent  to 
the  most  complete  rights  of  property  allowed  by  the  law — 
in  other  words,  the  new  owner  has  a  new  estate  in  fee 
simple.^' 

This,  I  think,  fairly  well  •  exhausts  the  authorities.  The 
question  is,  what  can  be  said  to  be  the  result  of  them  ? 

There  is  no  doubt,  in  the  first  place,  that  immense 
weight  should  be  given  to  the  clearly  expressed  opinion  of 
Lord  St.  Leonards  in  Scott  y.  Dixon  and  Incorporated  So- 
ciety V.  Richards,  even  though  in  the  latter  case  he  did  use 
a  possibly  careless  expression  as  to  the  transfer  of  the  very 
estate  of  the  disseisee  to  the  disseisor,  which  was  also  used 
by  Gwynne,  J.,  in  Elliott  v.  Bulmer  and  MacConaghy  v.  Den- 
mark, and  which  was  definitely  repudiated  in  Tichbome  v. 
Weir.  Quite  aside  from  that  expression,  it  is  plain  that 
Lord  St.  Leonards  did  consider  that  the  disseisor  does 
hy  virtue  of  the  statute,  where  the  real  owner,  the  holder 
of  the  paper  title  or  his  representative,  is  definitely  known 
and  is  barred  by  the  statute,  obtain  an  estate  in  fee  simple 
in  the  land.  This  is  also  clearly  the  opinion  of  Maclennan 
and  Maclaren,  JJ.A.,  in  Myers  v.  Rupert,  and  would  al? 
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appear  to  have  been  really  the  opinion  of  the  whole  Ontario 
Court  of  Appeal  in  that  case.  The  Supreme  Court  of  Can- 
ada in  McConaghy  v.  Denmark  must  also,  1  think,  be  taken 
to  have  expressed  the  same  opinion,  because  all  the  three 
Judges  who  delivered  judgments  used  language  which 
clearly  points  to  that  conclusion.  Strong  J.,  concurred  in 
these  judgments,  although  he  had  previously,  it  is  true, 
in  Gray  v.  Richford,  used  the  words  cited  by  Mabee,  J., 
in  Iredale  v.  Loudon. 

We  have  also  the  practice  of  the  Ontario  Courts  under 
the  Quieting  Titles  Act  and  the  practice  in  the  States  of 
Australia  under  the  Land  Titles  Act,  which  both  proceed 
upon  the  assumption  that  the  principle  laid  down  by  Lord 
St.  Leonards  is  correct,  and  we  have  also  the  numerous 
cases  both  in  Canada  and  in  England  which  I  have  referred 
to  where  such  a  title  has  been  forced  upon  a  purchaser. 

What  is  there  on  the  other  side  ?  First,  it  is  clear  that 
too  much  importance  must  not  be  attached  to  such  a  case  as 
Dalton  V.  Fitzpatrick  and  the  cases  cited  therein,  because  the 
position  there  was  that  a  possessor,  whose  original  posses- 
sion was  not  confessedly  and  avowedly  wrongful,  but  who 
had  entered  in  the  belief  that  a  document  which  purported 
to  give  him  title  was  a  valid  document,  could  not  plead  his 
possession  as  against  other  persons  who  had  -claims  under 
that  same  document.  The  principle  of  estoppel  applied 
against  him.  With  regard  to  the  case  of  In  re  Xisbett  and 
Potts's  Contract,  the  exact  decision  seems  to  me  to  be  that 
the  possessor  had  in  fact  acquired  a  "  statutory  title " — 
those  words,  indeed,  were  actually  used  by  Romer,  J. — but 
that  it  was  subject  to  an  easement  or  restrictive  covenant. 
Now,  that  would  in  no  way  prevent  the  possessor's  estate 
from  being,  after  all,  an  estate  in  fee  simple,  though,  of 
course,  it  might,  in  an  easily  conceivable  case,  make  the 
Court  refuse  to  direct  the  issue  of  a  certificate  of  title  under 
our  system,  which  would  place  future  purchasers  in  a  much 
higher  position  than  the  vendor  was  there  held  to  occupy, 
inasmuch  as  the  effect  would  clearly  be  to  destroy  the  re- 
strictive covenant  entirely,  on  account  of  its  not  appearing 
on  the  register.  This,  however,  seems  to  me  to  affect 
only  the  degree  of  care  which  should  be  taken  by  the  Court 
and  the  information  which  it  should  insist  upon  before  dir- 
ecting the  issue  of  a  certificate,  rather  than  to  negative 
the  principle  laid  down  in  Scott  v.  Dixon. 
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On  the  whole  it  seems  to  me  that  the  balance  of  opin- 
ion and  of  practice  is  very  strongly  in  favour  of  the  doc- 
trine that  a  title  in  fee  simple,  or  what  we  should  consider 
equivalent  thereto,  can  be  acquired,  not  indeed  by  virtue 
of  any  express  words  contained  in  the  statute,  but  as  a 
1  j^cal  consequence  of  the  effect  resulting  from  its  opera- 
tion, and  that  we  ought  to  view  the  various  expressions  to 
the  contrary  which  I  have  quoted  as  simply  examples  of  how 
careful  the  Courts  always  are  to  say  no  more  and  to  go  no 
further  than  is  necessary  to  decide  the  particular  case  before 
them.  And  it  would  seem  to  me  that  this  must  necessarily 
he  the  result.  In  Pollock  and  Wright,  p.  94,  it  is  said: 
'The  standing  proof  that  English  law  regards,  and  has 
always  regarded,  possession  as  a  substantive  root  of  title, 
is  the  standing  usage  of  English  lawyers  and  land-owners. 
With  very  few  exceptions  there  is  only  one  way  in  which 
an  apparent  owner  of  English  land  who  is  minded  to  deal 
with  it  can  shew  his  right  to  do  so ;  and  that  way  is  to  shew 
that  he,  and  those  through  whom  he  claims,  have  possessed 
the  land  for  a  time  sufficient  to  exclude  any  reasonable  pro- 
bability of  a  superior  adverse  claim.'' 

Assuming  that  the  real  owner,  that  is,  the  holder  of  the 
paper  title,  or  his  representative,  is  known,  and  that  he  is 
barred,  the  possessor's  title  seems  to  me  to  become  full 
grown  and  complete.  No  one  in  the  world  can  ever  disturb 
hira.  He  can  devise,  transfer,  mortgage,  or  otherwise  deal 
with  his  property  as  he  pleases.  I  am  speaking  now,  of 
course,  aside  from  the  Land  Titles  Act,  which  as  yet  does 
not  apply  to  the  case.  It  is  true  that  he  may  not  techni- 
cally hold  that  feudal  **  fee  "  or  "  feod  "  which  can  strictly 
originate  only  in  a  grant  or  enfeoffment  immediately  or 
mediately  by  the  Crown.  But,  nevertheless,  there  he  is. 
What  is  to  become  of  the  land  and  the  title  to  it  ?  Is  it  to 
go  on  forever  as  a  parcel  held  by  a  sort  of  allodial  owner- 
ship, and  never  to  be  treated  as  held  under  a  registrable 
title  except  by  intervention  of  the  legislature?  It  seems 
to  me  that  the  authorities,  the  practice  in  analogous  cases, 
as  well  as  the  common  sense  of  the  thing,  are  altogether  too 
strong  to  permit  any  other  conclusion  than  that  a  possessor 
does  by  virtue  of  the  consequences  of  the  s'tatute,  provided 
the  proper  conditions  are  fulfilled,  obtain  an  estate  or  inter- 
est in  the  land  which  ought  to  be  treated  exactly  as  if  it 
had  originated  in  a  grant  from  the  Crown,  and  as  if  it  were 
p  technical  estate  in  fee  simple. 
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This  being  so,  it  follows,  I  think,  that  the  possessor  may 
apply  to  have  his  estate  registered  as  an  estate  in  fee  simple 
under  the  Ijand  Titles  Act.  Section  27  of  the  Act  says 
that  *"  the  owner  of  any  estate  or  interest  in  any  land, 
whether  legal  or  equitable,  letters  patent  for  which  issued 
from  the  Crown  before  the  first  day  of  January,  1887  .  . 
piay  apply  to  have  his  title  registered  under  the  provisions 
of  this  Act/^  By  sec.  2  (b)  the  expression  "  owner  "  is  de- 
clared to  mean  "any  person  or  body  corporate  entitled  to 
any  freehold  or  other  estate  or  interest  in  land  at  law  or  in 
equity,  in  possession,  in  futurity,  or  expectancy.^^ 

In  this  case  the  patent  from  the  Crown  issued  in  June, 
1886,  and  the  applicant's  case  fulfils  the  necessary  prelim- 
inary condition  contained  in  sec.  27,  and,  if  the  other  neces- 
sar}'  conditions  as  to  evidence  had  been  fulfilled,  I  think 
the  applicant  would  have  come  clearly  within  the  meaning 
of  the  words  "  the  owner  of  any  estate  or  interest  in  any 
land,  whether  legal  or  equitable."' 

It  is  fortunately  not  at  All  necessary  to  consider  in  this 
case  the  more  serious  question  as  to  the  effect  of  the  Statute 
of  Limitations  where  the  land  is  already  under  the  Act, 
though  I  may  point  out  that  the  case  of  Belize  Estate  Co. 
V.  Quilter,  [1897 J  A.  C.  367,  would  apparently  indicate  that 
that  statute  would  still  have  its  effect  notwithstanding 
the  Land  Titles  Acts. 

I  have  dealt  at  length  with  the  general  law  first,  be- 
cause, although  on  the  evidence  before  me  I  cannot  see  my 
way  clear  a^  yet  to  grant  the  application,  still  it  will, 
1  think,  give  some  satisfaction  to  the  applicant  to  know 
that  she  is  not  finally  precluded  from  succeeding,  but  that 
the  way  is  open  to  her  to  secure  a  registered  title,  provided 
proper  evidence  is  adduced. 

It  appears  from  the  abstract  of  title  that  a  paH^nt  from 
the  Crown  was  issued  to  one  W.  J.  Wilson  on  4th  June, 
1886,  and  was  filed  in  the  registry  ofiice  on  2nd  October, 
1886,  but  no  certificate  of  title  was  ever  issued.  The  only 
other  instrument  appearing  from  the  abstract  to  have  ever 
been  registered  in  respect  of  the  lot  in  question  is  a  deed 
dated  17th  September,  1886,  and  appearing  from  the  affi- 
davit to  have  been  duly  executed,  whereby  Wilson  conveyed 
the  lot  to  one  Arthur  W.  Draper.  This  deed  was  also  re- 
gistered on  2nd  October,  1886.  It  also  appears  that  one 
Samuel  D.  Smith  obtained  a  judgment  against  Draper,  and 
under  this  judgment   issued  a  writ   of   execution  against 
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lands    for  $662.01,  and  that  this  writ  was  duly  registered 
on  9tli  March,  1907.    The  applicant  in  the  affidavits  which 
she  first  produced  states  that  in  the  year  1893  she  purchased 
the  lot  in  question  from  one  Charles  G.  Smith,  that  the  said 
Smith  represented  to  her  that  he  was  the  owner  of  an  estate 
in  fee  simple  in  the  said  lot,  that  he  could  give  a  good  trans- 
fer for  the  same,  that  the  said  Smith  had  never  furnished 
her  with  such  a  transfer,  that  immediately  upon  purchas- 
ing the  lot  she  entered  into  possession  of  the  same,  erected 
a  fence  around  it,  enclosing,  however,  within  the  same  fence 
also   an   adjoining  lot,  upon  which  latter  lot  she  erected 
a  dwelling-house,  that  since  the  year  1893  she  has  remained 
continually  in  possession  of  the  said  lot  without  any  inter- 
ruption whatever,  and  without  any  adverse  claim  having 
been  made  against  her  in  respect  to  the  use  or  occupation 
thereof,  that  the  said  lot  has  been  assessed  against  her  by 
the  town  of  Macleod  ever  since  she  entered  into  possession, 
and  that  she  has  annually  paid  the  taxes  levied  thereon, 
that  she  has  never  heard  of,  and  does  not  now  know  of 
any  claim  to  the  said  lot  adverse  to  her  own,  that  the  pur- 
chase from  Smith  was  made  verbally,  and  that  she  paid 
him   the  consideration  agreed  upon,  and  finally  that  she 
has  no  documents  in  her  possession  relating  to  the  said 
lot  except  the  affidavits  and  the  official  certificates  necessary 
to  be  produced  upon  the  application. 

K^harles  G.  Smith  in  his  affidavit  confirms  the  statements 
of  the  apphcant  in  regard  to  the  sale  by  him  to  her,  and 
states  that  the  reason  he  did  not  give  a  transfer  was  that 
he  did  not  himself  have  title,  that  he  had  bought  the  lot 
from  one  H.  E.  Wilson  in  1887,  and  that  the  said  H.  R. 
Wilson  had  promised  to  give  him  a  transfer,  but  had  failed 
to  do  so,  that  the  said  H.  R.  Wilson  had  died  at  the  town 
of  Macleod  in  the  year  1890,  unmarried,  and,  so  far  as  the 
deponent  knows,  without  relatives  living;  that  he,  the  de- 
ponent, has  now  no  claim  to  the  said  lot;  and  that  he  does 
not  know  of  any  other  person  except  the  applicant  who 
has  any  claim  or  interest  in  it. 

I  directed  notice  of  the  application  to  be  served  upon 

Draper  and  upon  Samuel  G.  Smith,  his  execution  creditor, 

and  also  to  be  published  in  4  successive  weekly  issues  of  a 

newspaper  published  in  Macleod.     The  publication  in  the 

newspaper  appears  to  have  been  properly  made,  as  also  the 

service  upon  Draper.    The  service  on  Smith,  the  execution 

creditor^  however,  was  not  made  until  a  week  after  the  date 
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first  fixed  for  the  hearing,  but,  owing  to  the  numerous  ad- 
journments that  have  taken  place,  and  also  to  the  fact 
that  Mr.  McXeil,  who  is  his  solicitor  on  the  record,  accepted 
service  of  the  notice  in  his  behalf,  and  was  aware  of  the 
dates  of  the  adjournment,  I  think  Smith  may  be  treated 
as  having  been  properly  notified.  Mr.  McNeil  at  first  ap- 
peared on  the  return  of  the  notice  on  behalf  of  Draper,  but 
upon  the  final  hearing  of  the  application  no  one  appeared 
except  the  solicitor  for  the  applicant,  Mr.  Macdonald,  and 
no  evidence  was  tendered  in  contradiction  of  the  statements 
made  in  the  affidavits  to  which  I  have  referred. 

In  Ee  Caverhill,  8  C.  L.  J.  50,  which  was  an  application 
under  the  Ontario  Quieting  Titles  Act,  Mowat,  V.-C,  said: 
"  To  make  out  a  title  by  prescription  where  the  proceeding 
is  ex  parte,  the  evidence  should  be  clear,  strong,  and  satis- 
factory. It  should  be  by  more  than  one  independent  wit- 
ness, and  should  shew  that  the  possession  was  of  the  whole 
lot  .  .  .  Unless  the  evidence  for  this  purpose  is  clear, 
it  should  be  given  viva  voce  and  before  a  Judge.  But  the 
testimony  of  a  single  witness  in  the  loose  and  general 
terms  of  Crawford's  affidavit  would  never  do." 

It  was  in  view  of  this  opinion,  and  of  similar  exp-es- 
sions  in  some  of  the  other  cases  which  I  have  already  citid, 
which  all  appear  to  me  to  be  reasonable,  tnat  I  asked  the 
applicant's  solicitor  to  furnish  me  with  further  evidence  of 
independent  witnesses  on  the  point  of  possession  and  occu- 
pation, and  I  have  now  before  me  the  affidavits  of  John 
Kyan  and  of  Alfred  F.  Grady,  two  of  the  oldest  and  most 
respectable  citizens  of  the  town  of  Macleod.  The  former 
swears  that  he  has  lived  in  that  town  from  1893  to  1903, 
that  he  is  well  acquainted  with  the  applicant,  and  has 
known  her  since  1892,  that  he  is  familiar  with  the  lot  in 
question,  and  that  he  knows  that  the  applicant  had  erected 
a  fence  around  the  lot  together  with  the  adjoining  lot  some 
time  before  the  year  1894,  that  to  his  personal  knowledge 
the  applicant  has  been  in  possession  of  the  lot  since  before 
the  year  1894,  that  he  has  never  heard  of  any  person  claim- 
ing title  to  the  said  lot  adverse  to  the  applicant,  and  that 
he  has  assisted  his  personal  recollection  of  these  facts  by 
consulting  records  which  he  had  procured  as  assessor,  and 
which  are  still  in  his  possession. 

The  deponent  Grady  swears  that  he  has  lived  in  that 
town  since  the  year  1885,  and  that  he  was  a  member  of 
the  town  council  in  the  year  1894,  and  was  mayor  during  the 
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years  1895, 1896,  and  1897,  that  he  has  been  well  acquainted 
with  the  applicant  since  the  year  1894,  that  he  is  familiar 
with  the  lot  in  question,  and  that  he  knows  that  before 
he  took  oflBce  as  mayor  in  the  year  1895  the  applicant 
had  erected  a  fence  around  the  lot  together  with  the  ad- 
joining lot,  that  he  has  lived  continuously  in  Macleod  since 
the  said  fence  was  erected,  and  that  the  applicant  has  al- 
ways been  considered  the  owner  of  the  two  lots;  that  he 
has  never  heard  of  any  claim  to  the  said  lots  or  either  of 
them  adverse  to  the  applicant,  and  that  he  had  sold  hard- 
ware fittings  to  the  applicant  to  be  used  in  connection  with 
the  erection  of  the  said  fence. 

It  seems  to  me  that  the  testimony  of  these  two  witnesses 
is  of  such  a  character  as  to  justify  me  in  accepting  it,  and 
in  dispensing  at  my  discretion  in  this  particular  case  with 
viva  voce  testimony  from  the  applicant. 

It  must  be  taken,  I  think,  as  quite  suflBciently  proven  that 
the  applicant  has  been  in  possession  of  the  lot  since  the 
year  1893,  and  that  her  possession  has  been  of  such  a  char- 
acter as  to  bar  any  adverse  claimant,  provided  I  were  in 
a  position  to  decide  that  more  than  12  years  had  elapsed 
since  the  right  of  the  true  owner  to  make  an  entry  or  to 
bring  an  action  first  arose. 

This,  however,  is  the  crux  of  the  matter,  and  it  seems 
to  me  that  the  applicant  is  still  in  a  difficulty. 

As  was  said  by  Fry,  J.,  in  Sands  v.  Thompson,  22  Ch. 
D.  617,  "Before  we  can  determine  the  end  of  the  period, 
we  must  settle  the  beginning  of  the  period/* 

If  it  had  been  shewn  that  the  deed  of  grant  from  Wil- 
Fon  to  Draper  of  17th  September,  1886,  was  the  last  con- 
veyance ever  made,  and  that  Draper  were  still. the  holder 
of  the  documentary  title,  and  that  he  had  never  even  agreed 
to  sell  to  any  other  parties,  I  think  it  would  be  quite  clear 
that  he  should  be  considered  as  the  "true  owner,*'  in  the 
sense  in  which  that  expression  is  used  in  the  cases,  and 
it  would  also  be  clear  that  as  against  him  the  statute  began 
to  run  when  the  applicant  entered  into  possession  in  1893. 
In  such  a  case  he  would  clearly  be  barred  by  the  statute, 
possible  claimant. 

If  these  had  been  the  facts,  I  think  I  could,  in  such  a 
ease,  have  granted  the  application,  but  that,  unfortunately, 
is  not  the  situation  disclosed  by  the  evidence.    It  is  to  be 
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regretted,  I  think,  that  Draper  has  simply  stood  mute  in 
the  matter,  and  given  the  Court  no  information,  because,  so 
far  as  the  evidence  goes,  it  would  lead  to  the  supposition 
that  Draper  had  parted  with  his  interest  to  some  other  per- 
sons, and  that  that  interest  had  eventually  reached  H.  R. 
Wilson,  who  is  said  to  have  died  in  1890.  It  is  true  that, 
whatever  subsequent  claimants  there  may  be,  these  must 
necessarily  claim  through  Draper,  and  it  may,  therefore, 
be  said  that  the  effect  of  the  first  part  of  sec.  2  of  the  Stat- 
ute of  Wm.  IV.  would  be  to  bar  all  such  claimants.  This, 
however,  does  not  necessarily  follow,  because,  as  stated  by 
Williams  on  Vendor  and  Purchaser,  in  the  passage  I  have 
already  quoted,  it  would  not  "bar  the  rights  of  remainder- 
men or  reversioners  not  entitled  to  possession  until  the 
determination  of  some  particular  estate.^*  • 

How  can  I  assume  that  there  never  was  any  document  exe- 
cuted subsequently  to  the  deed  of  17th  September,  1886, 
in  which  rights  may  have  been  given  to  remaindermen  or 
reversioners,  who  under  the  document  might  not  be  entitled 
to  enter  or  to  sue  until  long  after  1893? 

Again,  take  the  case  of  H.  K.  Wilson,  who,  on  the  appH- 
cant's  own  shewing,  was  interested  in  some  way,  and  who 
died  in  1890.  Supposing  he  had  died  without  a  will  and 
leaving  infant  children,  their  right  to  make  an  entr}'  or 
bring  an  action  might  not  even  yet  have  arisen,  and  I  do  not 
think  that  the  affidavit  of  Charles  G.  Smith  is  sufficient  to 
prove  that  H.  K.  Wilson  did  not  leave  such  infwit  children. 

Lord  Selborne  said  in  Games  v  Bonnar,  already  cited: 
"  That  is  not  the  sort  of  evidence  which,  except  by  consent, 
could  be  received  as  proof  that  Lewis  had  died  as  stated. 
Strictly,  his  death  and  burial  would  have  to  be  proved  by 
certificate,  his  intestacy  by  evidence  that  no  will  of  his 
was  ever  proved  or  heard  of,  and  his  never  having  been 
married,  by  evidence  of  members  of  his  family  who  would 
have  heard  of  his  marriage  if  it  had  ever  taken  place." 

I  do  not  think  I  am  yielding  too  much  to  mere  vague 
conjecture  in  saying  that,  so  far  as  the  evidence  before 
me  goes,  something  may  quite  easily  have  happened  between 
1886  and  1893  which  would  have  for  its  result  that  the  true 
owner  was  a  person  against  whom  the  statute  had  not  begun 
to  run  until  within  a  period  of  less  than  12  years  prior  to 
the  present  date. 

I  have  already  quoted  the  passage  from  Darby  and 
Bosanquet  on  Limitations,  to  the  effect  that  "  proof  that 
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fi  vendor,  and  those  through  whom  he  claims,  have  had 
independent  possession  of  an  estate  for  12  years,  would 
not,  of  course,  be  sufficient  to  establish  a  saleable  title,  with- 
out evidence  to  shew  the  state  of  the  title  at  the  time  such 
possession  commenced/' 

There  is  no  evidence  to  shew  the  state  of  the  title  in 
1893,  and  I  think  the  applicant  should  be  asked  to  make  a 
further  effort  to  give  the  Court  information  on  that  point. 

It  is  true  that  in  the  case  of  In  re  Jolly,  [1900]  2  Ch. 
(il6,  Collins,  L.J.,  said:  "The  effect  of  the  statute  of  Wm. 
IV.  was  to  do  away  with  non-adverse  possession  and  to 
make  all  possession  adverse/'  That,  however,  only  means 
that  the  old  difference  between  the  sort  of  wrongful  holding 
which  would  reduce  the  interest  of  the  lawful  owner  to  a 
right  capable  of  being  barred  by  the  Statute  of  Limitations, 
and  that  species  of  unwarrantable  possession  which  was 
accompanied  by  no  such  consequences  (a  difference  as  to 
which  Lord  Mansfield  said  "  the  more  we  read,  the  more 
we  shall  be  confounded  "),  was  done  away  with,  and  de- 
stroyed by  the  statute  of  Wm.  IV.  (see  Sm.  L.  C,  11th 
ed.,  p.  649). 

It  does  not,  however,  mean  that  it  is  no  longer  neces- 
saLTj  to  discover  a  starting  point  from  which  the  statute  be- 
gins to  run  against  the  true  owner.  It  is  impossible  to  say 
that  the  statute  began  to  run  in  this  case  against  the  true 
owner  in  1893,  until  we  know  how  the  title  stood  at  that 
date.  It  is  this  point,  therefore,  I  think  the  applicant  must 
be  asked  to  clear  up,  if  at  all  possible. 

I  may  say  that  if  the  reluctance  of  Draper  to  appear 
and  say  what  he  knows  arises  from  any  fear  that  he  will 
h'  saddled  with  costs,  he  need  have  no  such  anxiety,  be- 
cause, even  if  he  were  to  appear  and  claim  under  the  deed 
from  Wikon  and  contest  the  applicant's  petition  vigorously, 
and  the  applicant  were  to  succeed  nevertheless,  the  cases 
^hew  that  he,  being  the  holder  of  the  only  documentary 
title  appearing  to  exist,  would  be  entitled  to  rest  upon  that, 
and  to  gay  that,  before  it  is  destroyed,  the  applicant  should 
prove  her  case  and  at  her  own  cost. 

If  the  applicant  fails  to  secure  any  further  information, 
and  is  of  opinion  that  I  am  wrong,  and  that  the  evidence 
'>  sufficient  to  justify  the  Court  in  ordering  the  registration 
of  her  title,  I  shall  of  course  be  quite  ready  to  grant  leave 
10  appeal  if  that  is  necessary. 
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Beck,  J. 


ALBEUIA. 


SINGLE  COURT. 


May  20th,  1908. 


MERKIAM  V.  PAEISH. 


Vendor  and  Purchaser— Contract  for  Sale  of  Land — Purchase 
Money  Payable  by  Instalments  —  Default  —  Provision  in 
Contract  for  Rescission  of  Agreement  and  Forfeiture — Void 
Clause — Remedy — Specific  Perform^ance  or  Sale  in  Default 
— Practice — Judgment  —  DefauU  of  Appeanfmce — Judg- 
ment in  Accordance  with  Statement  of  Claim — Notice  of 
Motion — Service  by  Posting  in  Office  of  Clerk  of  Court — 
Relief  other  than  as  Claimed. 

Motion  by  the  defendant  to  set  aside  a  judgment  for  the 
plaintiff  (vendor)  in  an  action  for  rescission  of  an  agree- 
ment for  the  sale  and  purchase  of  land  and  for  other 
relief. 

C.  A.  Grant,  for  defendant. 
J.  K.  Macdonald,  for  plaintiff. 

Beck,  J.: — ^The  statement  of  claim  alleges  that  the 
agreement  contains  a  provision  in  the  following  terms:— 

"And  it  is  further  expressly  agreed  that  if  the  said 
purchaser,  his  heirs,  executors,  administrators,  or  assigns, 
fail  to  make  the  payments  aforesaid,  or  any  of  them,  within 
the  above  times  limited,  or  fail  to  carry  out  in  their  en- 
tirety the  conditions  and  stipulations  of  this  agreement,  in 
the  manner  and  within  the  times  before  mentioned,  the 
times  of  payment  as  aforesaid,  as  well  as  the  strict  perform- 
ance of  each  and  every  of  the  said  other  conditions  and 
s^tipulations  being  a  condition  precedent  and  of  the  essence 
of  this  agreement,  then  the  said  vendor,  his  heirs,  execu- 
tors, administrators,  and  assigns,  shall  have  the  right  to  de- 
clare this  agreement  null  and  void  as  fully  and  completely 
as  if  these  presents  had  never  been  executed,  by  written 
notice  to  that  eflfect  personally  served  on  the  said  pur- 
chaser, his  heirs,  executors,  administrators,  or  assigns,  or 
mailed  in  a  registered  letter  addressed  to  him  or  them,  as 
the  case  may  be,  at  the  Edmonton  post  office;  and  all  the 
rights  and  interests  hereby  created  or  then  existing  in  favour 
of  the  said  purchaser,  his  heirs,  executors,  administrators,  or 
assigns,  or  derived  under  this  contract,  shall  thereupon  cease 
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and  determine^  and  the  premises  hereby  agreed  to  be  sold 
shall  revert  or  revest  without  any  further  declaration  of 
forfeiture  or  notice,  or  act  of  re-entry,  and  without  any 
other  act  by  the  vendor  to  be  performed,  or  any  suit  or  legal 
proceeding  to  be  brought  or  taken,  and  without  any  right 
on  the  part  of  the  said  purchaser,  his  heirs,  executors, 
administrators,  or  assigns,  to  any  reclamation  or  compensa- 
tion for  moneys  paid  thereon/' 

The  statement  of  claim  then  alleges  default  and  a 
notice  in  pursuance  of  the  clause  declaring  the  agreement 
null  and  void,  and  claims  a  declaration  that  it  is  void 
and  all  interest  in  the  land  and  the  moneys  paid  forfeited. 

The  defendant  did  not  appear.  The  solicitor  for  the 
plaintiff  some  time  ago  applied  to  me  ex  parte  for  judg- 
ment in  the  terms  of  the  relief  claimed.  I  refused  this, 
on  the  ^ound  that,  in  my  opinion,  the  "  forfeiture  clause  " 
wa5  void,  and  that  his  claim  for  relief  was  merely  for  a 
declaration  that  the  plaintiff  had  effectively  cancelled  the 
agreement  and  was  entitled  to  retain  all  payments  made 
on  account  of  purchase  money.  I  also  declined  to  give  the 
plaintiff  any  other  relief,  inasmuch  as,  though  had  the 
defendant  been  represented  on  the  motion  I  could  have 
given  judgment  for  any  relief  to  which  the  plaintiff  ap- 
peared entitled,  I  could  not  do  so  in  his  absence.  At  the 
same  time  I  suggested  that  he  might  perhaps  be  entitled 
to  other  relief,  justified  by  the  allegations  of  the  statement 
of  claim,  if  he  gave  notice  of  motion  specifically  indicating 
the  terms  of  the  judgment  he  would  ask.  This  clause,  as 
will  be  seen,  is,  if  effective,  much  more  drastic  than  the 
clause  which  in  Great  West  Lumber  Co.  v.  Wilkins,  7  W.  L. 
R.  166,  I  held  to  be  void.  Notwithstanding  the  decisions 
in  Labelle  v.  O'Connor,  11  0.  W.  R.  95,  15  0.  L.  R.  59,  ^ 

and  Steele  v.  McCarthy,  6  W.  L.  R.  396,  7  W.  L  R.  902,  i 

I  still  feel  quite  convinced  of  the  correctness  of  my  own  ^ 

decision,  and,  with  due  respect  to  the  learned  Judges  who 
take  a  contrary  view,  I  must  adhere  to  that  decision  until, 
if  it  should  so  happen,  I  shall  be  overruled  by  a  Court  whose 
decision  is  binding  upon  me.  f 

The  plaintiff's  solicitor  adopted  my  suggestion,  and  gave 
notice  of  motion  (not  however  personally,  but  merely  by 
posting  up  the  notice  in  the  clerk's  office)  to  the  effect  that 
he  would  at  the  time  stated  in  his  notice  move  for  judg- 
D^'^nt,  (1)  as  claimed  in  the  statement  of  claim,  or  alter- 
natively, (2)  for  specific  performance  and  in  default  rescis- 
sion, or  alternatively  (3)  for  sale  and,  in  default,  rescission 
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If  I  was  Tight  in  my  opinion  that  the  plaintiff  was  not 
entitled  t©  the  relief  specifically  claimed  by  his  statement 
of  claim,  I  was  undoubtedly  right  in  declining  to  give  the 
plaintiff  judgment  for  any  other  form  of  relief  in  the  ab- 
sence of  the  defendant:  Tacon  v.  National  Standard  In- 
vestment Co.,  56  L.  T.  165;  Faithfull  v.  Woodlev,  43  Ch. 

D.  2B7. 

On  the  return  of  the  notice  of  motion  so  served,  I  made 
an  order  for  payment  by  the  defendant  of  the  balance  of 
purchase  money  and  interest  within  one  month,  and  ordered 
that  in  default  the  agreement  be  cancelled  and  the  pay- 
ments made  on  account  of  purchase  money  be  forfeited  to 
the  plaintiff;  but  directed  this  order  to  be  personally  served. 

The  defendant  moved  against  this  order. 

I  am  now  of  opinion  that  the  plaintiff  could  not  increase 
the  extent  of  the  relief  to  which  he  might  be  entitled  T)y  a 
notice  of  motion  served  merely  by  posting  it  up  in  the 
clerk's  office:  Gee  v.  Bell,  35  Ch.  D.  160;  Law  v.  Philby,  35 
W.  R.  401,  450;  Annual  Practice,  1908,  p.  347;  though  I 
think  it  would  be  otherwise  if  the  notice  were  personally 
served. 

As  the  defendant  is  now  before  me,  I  think  I  am  at 
liberty  to  make  such  order  as  the  plaintiff  appears  to  be 
entitled  to  upon  the  allegations  in  his  statement  of  claim, 
and  the  evidence  stated  in  the  affidavits  before  me  upon 
this  motion,  independently  of  the  terms  of  the  claim  for 
relief  in  the  statement  of  claim. 

In  an  action  by  a  vendor  against  a  purchaser  on  an 
executory  contract  for  the  purchase  of  land,  I  think  the 
plaintiff  may,  where  he  is  not  merely  seeking  a  declaration 
that  he  has  effectively  exercised  a  legally  binding  express 
provision  for  rescission,  or  a  legally  binding  express  provi- 
sion or  the  implied  provision  for  resale  (Noble  v.  Edwards, 
5  Ch.  D.  378,  Moodie  v.  Young,  decided  by  me  at  Calgary, 
6th  May,  1008,  ante  310),  claim  (1)  damages,  (2)  specific  per- 
formance, (3)  rescission  (Mackreth  v.  Marlar,  1  Cox  259,  29 

E.  R.  1156,  Lysaght  v.  Edwards,  2  Ch.  D.  at  p.  506,  West  v. 
lAnch,  5  Man.  L.  R.  167),  (4)  sale  to  realize  his  vendor's 
lien  (Pomeroy's  Equity  Jurispnidence,  3rd  ed.,  sees.  1260, 
126!.) 

The  plaintiff  does  not  by  his  notice  of  motion  claim 
rescission  as  a  substantive  form  of  relief,  but  only  in  de- 
fault of  sale.  I  am  not  inclined  to  give  rescission,  in  view  of 
the  fact  that  the  price  of  the  land  (the  date  of  sale  bein^ 
16th  March,  1907),  was  $1,080,  upon  which  the  defendant 
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paid  the  large  proportion  of  $450^  leaving  a  balance  of  prin- 
cipal of  $630.  The  plaintiff  is  not  entitled  to  succeed  with- 
out shewing  either  now  or  on  a  reference  that  he  has  a  good 
title.  To  save  expense,  if  he  produces  to  me  a  regis- 
trar's abstract  of  title  shewing  a  good  title,  he  may  take 
a  judgment  either  for  specific  performance  or  for  sale.  In 
either  case  the  time  limited  for  payment  by  the  defendant 
wiJl  be  one  month  from  the  actual  issue  of  the  formal  order. 


#* 


BA8KATCHEWAH. 


Johnstone,  J. 


May  19th,  1908. 


CHAMBERS. 


CONFEDERATION  LIFE  ASSOCIATION  v.  LEIER. 

Co$ts — Right  to — Mortgagees'  Costs — Correspondence  and  At- 
tendances — Discretion — Taxa  tion. 


Motion  by  plaintiflfs  to  review  the  taxation  of  the  regis- 
trar at  Regina  of  the  plaintiffs'  bill  of  costs.  On  the  taxa- 
tion the  registrar  disallowed  certain  correspondence  between 
the  plaintiffs  (mortgagees)  and  their  solicitors,  and  the 
soUcitors  of  the  plaintiffs  and  the  defendants,  and  between 
the  sobcitors  for  the  plaintiffs  and  the  Regina  agents  of 
such  solicitors,  and  for  attendances  on  the  defendant  Leier 
in  r^ard  to  an  offer  of  settlement,  and  correspondence  re- 
sulting therefrom,  together  with  enlargements  of  the  ori- 
ginating summons  then  pending. 

T.  D.  Brown,  Regina,  for  plaintiffs. 
T.  S.   McMorran,  Regina,  for  defendants  the  Massey- 
Harris  Co. 


Johnstone,  J.: — I  find  that  the  mortgage  in  question 
contains  the  following  provision:  "And  it  is  hereby  ac^eed 
that  the  mortgagees  may  pay  any  liens,  etc.,  and  the  amount 
po  paid,  together  with  all  costs,  charges,  and  expenses  which 
may  be  incurred  in  completing  or  repairing  the  buildings 
on  paid  lands,  or  in  obtaining  and  keeping  possession  of 
J^aid  lands,  or  in  inspecting  or  managing  the  same,  and 
in  all  proceedings  taken  to  realize  or  protect  this  security 
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or  to  perfect  the  title  to  said  lands,  shall  be  a  charge  on 
the  said  lands  in  favour  of  the  mortgagees,  and  shall  be 
payable  forthwith  with  interest,^^  etc. 

In  Cotterell  v.  Stratton,  L.  B.  8  Ch.  295,  Lord  Selborne 
at  p.  302  laid  down  the  following  principle:  "The  right  of 
a  mortgagee  in  a  suit  for  redemption  or  foreclosure  to  his 
general  costs  of  suit,  unless  he  has. forfeited  them  by  some 
improper  defence  or  other  misconduct,  is  well  estabhshed, 
and  does  not  rest  upon  the  exercise  of  that  discretion  of  the 
Court  which,  in  litigious  causes,  is  generally  not  subject 
to  review.  The  contract  between  mortgagor  and  mortgagee, 
as  it  is  understood  in  this  Court,  makes  the  mortgage  a 
security,  not  only  for  principal  and  interest,  and  such  ordin- 
ary charges  and  expenses  as  are  usually  provided  for  by  the 
instrument  creating  the  security,  but  also  for  the  costs  pro- 
perty incident  to  a  suit  for  foreclosure  or  redemption  .  • 
These  rights,  resting  substantially  upon  contract,  can  only 
be  lost  or  curtailed  by  such  inequitable  conduct  on  the  part 
of  a  mortgagee  or  trustee  as  may  amount  to  a  violation  or 
culpable  neglect  of  his  duty  under  the  contract.  Any  de- 
parture from  these  principles  in  the  general  course  of  the 
administration  of  justice  in  this  Court  would  tend  to  de- 
stroy, or  at  least  very  materially  to  shake  and  impair,  the 
security  of  mortgage  transactions  and  the  safety  of  the 
trustees." 

The  same  principle  is  laid  down  in  Turner  v.  Hancock, 
20  Ch.  D.  304.  At  p.  306,  Jessel,  M.E.,  says  that  the  words 
of  Order  LV.,  which  is  similar  to  our  Eule  517,  which  is, 
"  Costs  of  and  incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  estates  and  trusts 
and  compensation  or  allowance  to  any  executor,  administra- 
tor, guardian,  committee,  receiver,  or  trustee,  shall  be  in  the 
discretion  of  the  Court  or  Judge,^^  do  not  include  the  costs 
of  a  mortgagee  or  trustee,  which  are  not  to  be  in  the  dis- 
cretion of  tne  Court.  Lord  Justice  Cotton  at  the  same  page, 
referring  to  sec.  49  of  the  Judicature  Act,  1873  (a  section 
somewhat  similar  to  our  Rule  500,  which  says,  "  no  judgment 
given  or  order  made  by  the  Court  or  a  Judge  by  the  consent 
of  the  parties,  or  as  to  costs  only  which  by  law  are  left  to 
the  discretion  of  the  Court  or  Judge,  shall  be  subject  to  any 
appeal  except  by  leave  of  the  Court  or  Judge  giving  the 
judgment  or  making  the  order"),  goes  on  to  say:  "There 
is  no  doubt  that  the  Court  has  power  to  deprive  a  trustee 
of  his  costs,  but  it  only  does  so  if  something  has  occurred 
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to  deprive  the  trustee  of  his  right  to  take  them  out  of 
the  fund,  which  is  part  of  the  contract  under  which  he 
undertakes  the  trust.  It  has  been  attempted  to  confine  that 
right  to  costs  which  are  not  costs  of  litigation;  but  Cot- 
terell  v.  Stratton  directly  applies  on  this  point.  In  that 
case  a  mortgagee  was  deprived  by  the  Vice-Chancellor  of 
his  costs  of  the  suit,  and  an  appeal  was  allowed,  shewing 
that  the  rule  applied  not  only  to  costs  incurred  without 
litigation,  but  also  to  the  costs  of  a  suit  .  .  a  trustee 
and  a  mortgagee  being  put  upon  the  same  footing  in  this 
respect  .  .  both  kinds  of  costs  being  in  fact  a  matter  of 
contract.  Under  these  circumstances,  I  think  it  is  clear 
that  a  trustee^s  costs  cannot  be  said  to  be  within  the  dis- 
cretion of  the  Court,  and  are  excepted  out  of  the  section 
of  the  Act  which  I  have  read.** 

The  doctrine  above  laid  down  was  followed  in  National 
Provincial  Bank  of  England  v.  Games,  31  Ch.  D.  682. 
In  this  case  the  mortgage  had  been  taken  by  the  plaintiflPs, 
and  a  promissory  note  from  one  Miss  Games  taken  as  a 
further  security  to  the  mortgage,  and  the  costs  of  cor- 
respondence with  the  mortgagor  and  between  the  mort- 
gagee and  the  surety  had  been  disallowed  by  the  taxing 
Master.  On  appeal  Lord  Justice  Fry,  at  p.  595,  said :  "  A 
mortgagee  is  a  creditor;  he  has  also  a  security  for  the  debt; 
and,  whether  he  is  trying  to  get  his  money  from  the  mort- 
gagor or  from  a  surety,  or  out  of  the  mortgaged  property, 
he  is  trying  to  enforce  his  rights  as  a  mortgagee,  and  the 
costs  of  the  correspondence  with  the  surety  must  be  allowed. 
The  costs  of  the  correspondence  with  the  mortgagor  are 
even  more  clearly  relative  to  the  position  of  the  plaintiflPs 
as  mortgagees." 

These  authorities  clearly  shew  that  the  costs  in  question 
herein  were  not  within  the  rule  as  to  discretion,  but  that 
the  plaintiff  was  entitled  to  have  the  same  taxed  to  him  in 
the  cause,  for  the  reasons  given. 

I  think,  therefore,  the  registrar  should  have  taxed  to 
the  plaintiffs  the  items  the  subject  of  review,  and  there  will 
he  a  reference  back  to  him  with  a  direction  to  allow  such 
items.  The  costs  of  the  application  to  be  costs  to  th» 
plaintiffs  in  the  matter. 
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SASEATGHEWAH. 


Johnstone,  J. 


J£ay  21st,  1908. 


TRIAL. 


REEVES  V.  KONSCHUE. 


Mortgage — Action  for  Foreclosure^ — Land  Titles  Act — Trans- 
fer of  Land — Certificate  of  Title — Memorandum  Indorsed 
on — Merger  or  Extinguishment  of  Mortgage  Assigned  to 
Transferee — Priority — Covenant, 


A  mortgage  action  for  foreclosure. 

D.  Mundell,  Moosomin,  for  plaintiffs. 

E.  L.  Elwood,  Moosomin,  for  defendant  Lavinia  Riddell. 


Johnstone,  J.: — ^This  is  an  action  brought  by  Eeeves 
&  Co.  against  Paul  a.  Konschur,  Lavinia  Riddell,  Riddell 
&  Co.,  E.  A.  Dahlquist,  James  B.  Trumpour,  and  the  De 
Laval  Separator  Company  (the  defendants  other  than 
Paul  A.  Konschur  and  Lavina  Riddell  being  regis- 
tered execution  creditors  of  Paul  A.  Konschur),  for 
foreclosure  of  the  defendants'  rights  in  respect  of  an  in- 
denture of  mortgage  made  by  the  defendant  Konschur  to 
the  plaintiffs  on  7th  July,  1904,  to  secure  the  payment  of 
certain  promissory  notes  made  by  the  mortgagor.  This 
mortgage  covers  the  south  half  of  section  22,  township  2, 
range  3,  west  of  the  second  meridian,  in  the  province  of 
Saskatchewan,  and  was  duly  registered  against  the  lands  in 
the  land  titles  office  for  the  Assiniboia  land  registration 
district,  on  26th  July,  1904.  All  moneys  secured  by  the 
mortgage  became  due  on  25th  November,  1906.  The  certi- 
ficate of  title  to  the  lands  in  question  issued  to  the  defend- 
ant Lavinia  Riddell  on  10th  September,  1906,  and  the  mort- 
gage in  question  was  indorsed  as  a  first  charge  thereon. 

The  defendant  Lavinia  Riddell  in  her  defence  sets  up 
that  on  8th  September,  1004,  the  defendant  Konschur 
executed  to  the  Mutual  Life  Insurance  Company  of  Canada 
a  mortga^re  upon  the  land  mentioned  in  the  statement  of 


REEVES  V.  K0N8CHVR, 


347 


claim  for  securing  repayment  to  such  company  of  the  sum 
of  $2,000  and  interest;  that  on  26th  February,  1906,  that 
company  commenced  proceedings  for  foreclosure;  that  on 
4th  April,  1906,  Konschur  transferred  the  said  lands  to  the 
pleading  defendant;  and  that  in  the  month  of  April,  1906, 
she  paid  to  the  Mutual  Life  Insurance  Company  the  sum  of 
12,460.49,  the  principal  and  interest  and  costs  due,  and 
obtained  an  assignment  of  their  mortgage  from  that  com- 
pany; that  nothing  whatever  had  been  paid  by  the  defendant 
Eon£chur  on  account  of  that  mortgage  to  the  Mutual  Life 
Insurance  Company,  and  that  there  was  due  on  the  date 
of  such  defence  (20th  May,  1907),  the  said  sum  of  $2,460.49 
and  interest;  and  that  the  plaintiflfs'  mortgage  was  not  a 
first  charge  on  the  land,  but  that  the  defendant  Lavinia 
Biddell  was  entitled  to  have  her  mortgage  declared  a  first 
charge. 

The  defendant  Konschur  in  his  defence  denied  that 
there  was  due  and  owing  by  him  to  the  plaintiflfs  the  amount 
claimed,  by  reason  of  the  plaintiffs  having  taken  possession 
of  a  certain  threshing  outfit  which  formed  the  consideration 
for  the  making  of  the  hereinbefore  mentioned  notes,  when 
it  was  agreed  between  the  plaintiffs  and  him  that  the  plain- 
tiffs should  take  the  machinery  and  credit  him  with  $3,000, 
the  value  thereof,  on  account  of  his  indebtedness. 

The  plaintiffs,  in  their  reply  to  the  defence  of  the 
defendant  Lavinia  Eiddell,  joined  issue,  and  as  to  the  de- 
fence of  the  defendant  Konschur  alleged  that  under  and  by 
virtue  of  a  provision  in  that  behalf  contained  in  a  certain 
order  in  writing  signed  by  Konschur  dated  23rd  April,  1904, 
under  which  order  the  said  machinery  was  sold  and  delivered 
to  the  defendant,  the  plaintiffs  seized  and  sold  the  machin- 
ery at  public  auction  and  realized  from  such  sale  $*^,2*^5, 
which  sum  they  were  willing  to  credit  on  the  mortgage  sued 
on,  together  with  the  further  sum  of  $60.14  realized  from 
the  sale  of  the  defendant's  crop. 

Evidence  was  given  at  the  trial  (which  took  place  before 
me  at  Areola  in  January),  proving  the  transfer  from  Kon- 
schur to  Lavinia  Eiddell  and  the  payment  by  her  of  the 
moneys  secured  by  the  mortgage  to  the  Mutual  Life  In- 
surance Company,  and  of  the  transfer  by  that  company  to 
the  defendant  Lavinia  Eiddell  on  the  dates  set  forth  in  the 
^tatemeIlt  of  defence  of  such  defendant. 
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The  defendant  Konschur  did  not  appear  at  the  trial, 
nor  was  he  represented  by  counsel. 

There  were  produced  and  given  in  evidence  certified 
copies  of  the  certificates  of  title  to  the  south-east  quarter 
and  the  south-west  quarter  of  section  22,  township  2,  range 
3,  west  of  the  second  meridian,  in  the  name  of  Paul  Kon- 
schur, which  certificates  of  title  issued  in  the  year  1903, 
and  shewed  the  mortgage  to  the  Mutual  Life  Insurance 
Company  as  a  first  charge  upon  such  lands,  as  of  3rd  No- 
vember, 1903,  and  the  indorsement  of  the  transfer  of  such 
mortgage  to  the  defendant  Lavinia  Riddell  as  of  4th  June, 
1906,  the  mortgage  sued  on  to  the  plaintiffs  appearing  as  a 
second  charge,  and  as  registered  on  26th  July,  1904.  The 
certified  copy  of  the  transfer  by  Konscliur  to  his  co-defend- 
ant Lavinia  Riddell  was  executed  on  4th  April,  1906,  and 
registered  in  the  land  titles  office  on  16th  November,  1907, 
and  the  certificate  of  title  which  thereupon  issued  to  Lavinia 
Eiddell  is  made  subject  to  the  mortgage  of  the  plaintiffs  as  a 
first  charge  thereon,  and  the  transfer  by  the  Mutual  Life  In- 
surance Company  to  Lavinia  Eiddell  does  not  appear. 

It  also  appeared  that  an  application  had  been  made  by 
Lavinia  Eiddell  to  have  the  transfer  of  the  mortgage  to  her 
indorsed  as  a  first  charge  upon  the  last  mentioned  certificate 
of  title,  and  that  the  registrar  refused,  and  in  consequence 
the  matter  was  referred  by  the  registrar  under  the  pro- 
visions of  the  Land  Titles  Act  to  the  Chief  Justice  for  his 
direction  as  to  whether  such  contention  of  the  defendant 
Lavinia  Eiddell  should  be  given  effect  to,  and  upon  such 
reference  the  learned  Chief  Justice  held  that  the  transfer 
of  the  mortgage  to  Lavinia  Eiddell  had  been  extinguished, 
and  that  the  registrar  should  issue  the  certificate  of  title 
free  from  said  mortgage  and  assignment,  which  direction 
was  carried  out. 

In  delivering  judgment  upon  such  application,  Ee  Eiddell, 
7  W.  L.  E.  301,  after  a  review  of  facts  similar  to  those  be- 
fore set  out,  the  learned  Chief  Justice  said:  "I  am  not 
prepared  to  say  that  there  was  a  merger,  but  I  am  of 
opinion  that  the  intention  of  the  Land  Titles  Act  in  force 
at  the  time  Eiddell  got  the  transfer  and  assignment  in 
question  was,  in  so  far  as  she  was  concerned,  to  cause  the 
mortgage  to  be  extinguished.  The  Act  in  force  at  the 
time  of  this  transfer  and  assignment  and  registration  was 
the  Land  Titles  Act,  1894  (Dominion).     Section  65  of  that 
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Act  provides  as  follows:  *In  every  instrument  transferring 
land,  for  which  a  certificate    of    title     has     been    granted, 
subject  to  mortgage  or  incumbrance,  there  shall  be  implied 
\\ie  following  covenant  by  the  transferee,  that  is  to  say: 
That  the  transferee  will  pay  the  principal  money,  interest, 
annuity,  or  rent  charge  secured  by  the  mortgage  or  incum- 
brance, after  the  rate  and  at  the  time  specified  in  the  instru- 
ment creating  the  same,  and  will  indemnify  and  keep  harm- 
less the  transferor  from  and  against  the  principal  sum  or 
other  moneys  secured  by  such  instrument,  and  from  and. 
against  the  liability  in   respect  of  any  of  the  covenants 
therein  contained  or  under  this  Act  implied,  on  the  part 
of  the  transferor/    That  section  shews,  I  think,  very  clearly 
that  the  intention  was  to  protect  the  transferor  from  any 
covenants  that  might  be  contained  in  any  mortgage   or 
incumbrance  upon  the  land  existing  at  the  time  of  the 
transfer." 

I  am  satisfied  that  it  was  not  the  intention  of  the  de- 
fendant Lavinia  Riddell  that  her  security  should  be  merged 
or  extinguished,  but,  upon  perusal  of  the  provisions  of  the 
Land  Titles  Act  of  1894,  and  after  careful  consideration 
of  the  effect  of  the  issue  of    the    certificate   of  title  in  the 
manner  indicated,  and  in  view  of  the  decision  of  the  learned 
Chief  Justice,  I  am  of  opinion  that  the  defendant  Lavinia 
iiiddell  cannot  be  declared  entitled  to  have  the  first  mort- 
gage and  assignment  to  her  made  a  first  charge  on  the 
7ands  in  question,  and  the  plaintiffs'  claim  deferred.     It  was 
open  to  her  to  appeal  under  the  provisions  of  sec.  139  of  the 
Act  from  the  judgment,  and,  not  having  done  so,  I  think  she 
ie  now  precluded  from  obtaining  the  desired  relief  in  this 
action. 

There  will,  therefore,  be  judgment  for  the  plaintiffs  and 

the  usual  order  for  redemption  and  sale,  a  reference  to  the 

locsl  registrsLT  to  take  accounts,  on  the  taking  of  which 

scixmnts  the  defendants  shall  have  credit  for  the  said  several 

mms  of  $2,225  and  $60.14.    The  plaintiffs  to  be  at  liberty 

to   ^^^    judgment  against   Konschur   for   the   balance   so 

found  to  be  due  them,  and  to  issue  execution  therefor.    The 

plaintiffs   to   have  the  costs  of  this  action. 
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SASEATCHEWAV. 


Prendergast,  J. 


May  29th,  1908. 


TRIAL. 

TAIT  AND  SUTHERLAND  v.  GIBSON  LUlViBER  CO. 

Sale  of  Goods — Contract — Statute  of  Frauds — Sales  of  Goads 
Ordinance — Acceptance  and  Receipt  of  Part — Oral  Evi- 
dence  —  Admissibility  —  Entire  Contract  —  Refusal  to 
Accept  Part — Damages — Failure  to  Prove  Actual  Loss — 
Nominal  Damages  —  Counterclaim  —  Extrar-prvviticial 
Company — Foreign  Companies  Ordinance y  sec.  10 — Excep- 
tional Dealing — Rent  of  Land  to  Store  Lumber — Nominal 
Sum  Allowed — Costs. 


Action  to  recover  $324,  a  balance  alleged  to  be  due  to 
plaintiffs  upon  the  purchase  price  of  lumber,  or  in  the 
alternative  for  damages  for  defendants'  refusal  to  accept 
part  of  the  lumber  ordered  and  supplied. 

J.  McKay,  K.C.,  for  plaintiffs. 

A.  Turgeon,  Prince  Albert,  for  defendants. 

Prendergast,  J.: — ^The  plaintiffs  and  defendants  are 
lumber  firms  doing  business  at  Melfort,  in  this  province. 

The  defendants  admit  that  they  bought  and  took  over 
from  the  plaintiffs  182,000  feet  of  lumber  of  different  kinds 
at  different  stated  prices,  and  the  plaintiffs  admit  that  they 
received  from  the  defendants  $3,332.33,  which,  as  far  as 
that  lot  goes,  is  the  price  due  therefor.  The  issue  between 
the  parties  is  whether  the  foregoing  constitutes  the  whole 
contract,  as  contended  by  the  defendants,  or  whether,  as 
alleged  by  the  plaintiffs,  the  contract  was  for  200,000  feet, 
the  action  being  brought  to  recover  $324  as  balance  on  the 
purchase  price,  or  in  the  alternative  as  damages  for  refusing 
to  accept  the  balance  of  18,000  feet. 

With  respect  to  the  alternate  claim,  it  seems  clear  that 
the  plaintiffs  could  not  in  any  event  recover  as  for  goods 
sold  and  delivered.  William  Tait,  one  of  the  plaintiffs, 
says  that  the  defendants  were  to  select  the  lumber  out  of 
very  much  larger  quantities  of  the  different  kinds  owned 
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by  the  plaintiffs,  and  that,  although  urged  to  do  so,  they 
(the  defendants)  refused  to  pick  out  the  balance.  The 
lumber  to  make  up  this  balance  was  then  never  ascertained. 
It  is  true  that  when  the  plaintiffs  later  on  removed  their 
lumber  from  the  defendants'  premises,  where  it  had  been 
piled  up  some  time  before  the  agreement,  they  (the  plain- 
tiffs) left  there  18,000  feet  of  lumber  stuff.  On  the  evi- 
dence of  Johnston,  I  find  that  this  lumber  was  not  up  to 
the  standard  of  any  of  the  kinds  agreed  upon.  But,  even 
putting  this  fact  aside,  the  plaintiffs  could  not  exercise  this 
right  of  selection  which  the  defendants  had  reserved  to 
themselves,  the  less  so  as,  according  to  Tait's  own  testimony, 
the  defendants  could  make  up  the  200,000  feet  in  such 
proportion  of  the  different  kinds  as  they  thought  fit.  If 
the  plaintiffs  are  entitled  to  recover,  it  must  then  be  in 
damages  only. 

I  think  it  better  to  also  dispose  at  once  of  the  ground 
of  defence  that  there  is  no  note  or  memorandum  in  writing 
of  the  alleged  contract  sufficient  to  satisfy  the  Statute  of 
PVauds  and  the  Sales  of  Goods  Ordinance.  This  objection 
was  repeatedly  taken  at  the  trial  whenever  oral  evidence 
of  the  alleged  agreement  was  being  put  in,  and  particularly 
at  the  close  of  the  plaintiffs'  case,  when  it  was  made  the 
ground  of  an  application  to  dismiss  the  action.  I  then  over- 
ruled the  objection,  and  still  believe  it  was  not  well  taken. 
The  language  of  the  Ordinance,  which  is  the  same  as  that 
of  the  statute,  seems  plain  enough.  It  provides  that  cases 
where  "the  buyer  shall  accept  part  of  the  goods  so  sold 
and  actually  receive  the  same,"  are  not  within  the  enact- 
ment. In  this  case,  I  allowed  the  plaintiffs  to  put  in  oral 
evidence  to  the  effect  that  the  defendants  had  taken 
over  from  them  182,000  feet  of  lumber,  that  they  did  this 
under  an  agreement  of  bargain  and  sale,  and  then  (on  the 
disputed  point)  that  the  agreement  contemplated  not  only 
182,000  but  200,000  feet. 

The  point  seems  to  depend  merely  upon  whether  the 
182,000  feet  received  and  the  18,000  feet  claimed  were  the 
subject  matter  of  the  one  and  same  contract. 

In  Elliott  V.  Thomas,  3  M.  &  W.  170,  where  the  plain- 
tiff took  from  the  defendant  a  verbal  order  for  35  bundles 
of  common  steel  at  34s.,  and  5  bundles  of  cast  steel  at  48s., 
Parke,  B.,  said:  "One  of  the  articles,  the  common  steel, 
was  certainly  accepted;  and  the  question  is  whether  that 
acceptance  is  sufficient  to  take  the  case  out  of  the  statute 
as  to  the  cast  steel  also;  and  I  am  clearly  of  opinion  that 
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it  is/^  Alderson,  B.,  said  in  the  same  case :  "  If  the  con- 
tract be  for  two  classes  of  goods,  does  he  not  accept  part 
who  accepts  one  class  ?"  And  Gumey,  B. :  "  Part  of  the 
goods  included  in  the  contract  was  accepted;  this  was  suffi- 
cient acceptance  of  the  rest/' 

In  Scott  V.  Eastern  Counties  R.  W.  Co.,  13  L.  J.  Ex, 
the  principle  was  carried  further,  as  Lord  Abinger,  C.B., 
said :  "  It  is  plain  that  where  an  order  for  goods  made  and 
for  others  to  be  made,  forms  one  entire  contract,  acceptance 
of  the  former  goods  ^dll  take  the  case  out  of  the  statute 
as  regards  the  latter  also/'  And  Alderson,  B. :  "  If  a  man 
enters  into  an  entire  agreement  for  goods  made  and  for 
others  to  be  made,  his  accepting  of  the  goods  made  is 
evidence  of  his  having  entered  into  the  agreement." 

In  Gilliatt  v.  Roberts,  19  L.  J.  Ex.  410,  which  was  an 
action  of  assumpsit  for  not  accepting  98  quarts  of  wheat, 
and  where  the  defendant  had  accepted  part  of  it,  although 
it  was  not  dressed  as  agreed,  Pollock,  O.B.,  said:  "There  is 
only  one  contract  between  the  parties.  The  defendant  had 
no  right  to  retain  the  wheat  ...  unless  he  did  so  in 
pursuance  of  the  original  agreement.  He  cannot  say  he  is 
liable  for  that  under  a  new  contract.'' 

Oral  evidence  of  the  agreement  was  then,  in  my  opinion, 
properly  receivable. 

Now,  was  the  agreement  for  200,000  feet? 

The  defendants  had  at  Mielfort  a  lumber  yard,  with  two 
vacant  lots  in  the  rear,  which  they  proposed  to  use  later  on. 
They  also  contemplated  at  the  time  opening  yards  at  other 
points,  particularly  at  Kinistino. 

The  plaintiffs,  on  the  other  hand,  had  about  130,000 
feet  of  lumber  piled  near  an  elevator  at  Melfort,  and  about 
one  and  a  half  million  feet  at  their  mills  at  Barrier  River. 
They  also  had  a  comparatively  small  quantity  near  the 
residence  of  one  of  the  parties  at  Melfort — ^but  this  plays 
no  part  in  this  suit. 

In  the  beginning  of  November,  1904,  before  leaving  on 
a  short  trip  to  the  United  States,  James  Rutledge,  the  de- 
fendants' manager  at  Melfort,  bought  a  very  small  quantity 
of  lumber  from  the  plaintiffs,  and  so  did  their  foreman  and 
book-keeper,  Nesbitt,  a  few  days  later.  The  circumstances 
of  these  two  purchases  are  very  much  disputed.  The  plain- 
tiffs laid  a  great  deal  of  stress  upon  them,  and  tried  at  great 
length  to  shew  them  in  such  a  light  that  the  agreement  in 
dispute  might  be  inferred  from  them.  But  all  that  evi- 
dence is  very  uncertain ;  and  I  must  say  that,  even  were  I 
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to  accept  the  plaintiffs^  version  on  that  point,  I  hardly 
consider  it  would  raise  a  presumption  in  support  of  their 
claim. 

Be  that  as  it  may,  when  Mr.  Rutledge  came  back  from 
•  the  States  at  the  end  of  November,  he  found  that  the  plain- 
tiffs had  piled  a  portion  of  their  lumber  from  their  Barrier 
River  mills  on  the  defendants'  lots  back  of  their  yard.  I 
have  no  doubt  that  the  plaintiffs  had  no  license  whatever 
to  do  that.  All  the  explanations  of  Mr.  Tait  on  this  point 
cannot  destroy  the  import  of  the  letter  (exhibit  E)  which  he 
wrote  to  Nesbitt  on  14th  November.  But  this  again,  al- 
though the  matter  of  very  lengthy  evidence,  is  immaterial 
in  my  view.  It  is  enough  to  say — and  I  do  so  on  the 
strength  of  B.  Beatty's  evidence — that  Mr.  Rutledge  eventu- 
ally consented  that  the  plaintiffs  should  continue  to  pile 
their  lumber  on  the  said  lots.  This  was  agreed  to,  it  would 
appear,  on  account  of  negotiations  then  being  carried  on 
between  William  Tait  and  James  Rutledge  towards  a  pur- 
chase by  the  defendants  of  all  the  plaintiffs'  lumber  manu- 
factured at  Barrier  mills;  and  in  the  event  of  such  negotia- 
tions materializing,  it  was  thought  to  be  in  the  interest  of 
both  parties  that  the  lumber  be  in  the  meantime  piled  on 
the  defendants^  lots. 

In  the  beginning  of  February,  however,  both  parties  had 
realized  that  they  could  not  come  to  terms  on  that  deal. 

Then,  on  the  19th  of  that  month,  James  Rutledge  writes 
to  William  Tait  a  letter  (exhibit  A)  which  is  the  first  step 
in  the  matter  in  issue,  and  in  which  he  says  that  he  wishes 
to  see  him  (Tait),  as  he  has  to  buy  "  several  car-loads,^^  and 
speaks  of  meeting  him  to  try  and  "make  a  price  to  suit 
both    .    .    .     say,  on  a  couple  of  hundred  thousand  feet.^' 

The  two  met  a  few  days  later  and  came  to  the  agreement 
in  question. 

Tait  and  Rutledge  agree  in  their  evidence  that  the 
meeting  was  at  the  former's  residence,  and  that  Mrs.  Tait 
was  present.  They  agree  that  a  sale  of  a  certain  quantity 
of  lumber  of  different  kinds  at  different  prices  was  made, 
and  they  agree  as  to  what  those  kinds  and  prices  were. 
They  agree  also  that  all  the  lumber  at  the  elevator,  except 
tamarack  plank,  was  to  be  taken  over  first,  and  that  the 
balance  was  to  be  chosen  out  of  the  plaintiffs'  lumber  on  the 
^lefendants'  premises,  in  such  proportions  of  the  various 
kinds  as  the  defendants  saw  fit.  The  only  contradiction  is 
oti  the  point  of  the  quantity,  which  Tait  asserts  was  to  be 
▼•1^  Tin.  w.L.s.  wo.  4 — 24 
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200,000  feet,  while  Kutledge  swears  he  only  agreed  to 
150,000 — to  which,  he  says,  Tait  replied,  "and  if  you  take 
more,  the  better/^ 

Eutledge  first  took  over,  as  agreed,  all  that  there  was  at 
the  elevator  except  the  tamarack  plank — being  about  130,- 
000  feet.  He  also  selected  about  52,000  feet  of  different 
kinds  out  of  plaintiffs'  lumber  on  defendants'  premises, 
being  in  all  182,000  feet,  which  they  paid  for  in  full,  the 
plaintiffs  accepting  the  cheque  without  prejudice.  The  de- 
fendants refused  to  take  any  more  lumber,  and  this  suit 
for  the  balance  of  18,000  feet  followed. 

Mrs.  Tait  corroborates  her  husband's  evidence,  while 
two  witnesses,  who  may  be  supposed  to  bear  feelings  not 
altogether  friendly  to  William  Tait,  swear  that  he  told 
them,  a  short  time  after  the  event,  that  he  had  sold  Rut- 
ledge  150,000  feet  of  lumber. 

There  are,  however,  two  circumstances,  neither  of  which 
is  conclusive  in  itself,  but  which,  taken  together,  in  my 
opinion,  throw  the  weight  of  evidence  on  the  plaintiffs'  side. 

The  first  is  the  correspondence  between  Rutledge  and 
the  head  office  of  his  company,  just  before  and  after  the 
transaction  in  question. 

In  their  letter  to  Rutledge  of  14rth  February  (exhibit  T) 
the  defendants  deal  with  the  yard  which  they  proposed  to 
establish  at  Kinistino,  and  say:  "In  the  meantime,  it  might 
be  well  for  you  to  see  what  you  can  purchase  10  to  15  cars 
of  stock  for  Kinistino  for,  from  Cunningham  or  Tait.'' 
Now,  150,000  feet  would  be  less  than  10  cars.  Then,  acting 
undoubtedly  upon  this  letter,  and  probably  witliin  2  or  3  <Iay?. 
after  its  receipt,  we  find  James  Rutledge  writing  to  W. 
Tait  his  letter  of  19th  February  (exhibit  A),  as  already 
stated,  about  making  "  a  price  to  suit  both,  say,  on  a  couple 
rf  hundred  thousand  feet.''  And  on  2[6th  February  Mr. 
Rutledge  writes  to  his  head  office  a  letter  (exhibit  U),  say- 
ing, "  I  saw  Tait  and  bought  from  him  what  dry  stock  iwill 
be  required  at  Kinistino"  —  whioli  connects  further  the 
transaction  in  question  with  the  head  office's  letter  of  the 
14th. 

The  second  circumstance  is  Mr.  Rutledge's  attitvirle 
upon  an  occasion  when  he  was  asked  to  select  the  halaxiee 
of  the  lumber.  This  is  testified  to  by  Tait  and  James 
Forsyth.  It  is  not  at  all  established,  as  Tait  says,  that 
Rutledge  was  asked  in  as  many  words  to  "  select  the  T>al- 
ance  of  the  200,000  feet."  I  do  not  think  the  last  words 
were  used  at  all  on  that  occasion. 
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But  Forsyth's  evidence  is  to  the  effect  that  Tait  once 
asked  Eutledge  in  his  presence  "what  lumber  in  the  yard 
he  was  going  to  take  the  balance  of  tlie  lumber  out  of/'  and 
that  Rutledge  seemed  then  to  be  on  the  point  of  going 
about  the  yards  with  them^  when  he  was  called  away  by 
some  customers.  He  says  that  the  next  day,  being  sent 
by  Tait,  he  (Forsyth)  again  went  to  the  yard  and  again 
asked  Eutledge  what  lumber  he  would  select  "  for  the  bal- 
ance," that  Rutledge  seemed  to  hesitate,  then  looked  at  a 
pile,  ssLying  that  he  might  take  it,  and  finally  said  they 
were  not  going  to  take  any  more.  It  is  shewn  that  at  this 
time  Rutledge  had  already  taken  over  the  182,000  feet. 
Of  course,  Forsyth  uses  only  the  word  "  balance  "  or  "  bal- 
ance of  the  lumber."  He  refused  to  swear  that  18,000  ftet  or 
any  other  specific  quantity  was  mentioned  to  Rutledge  in 
his  presence  with  reference  to  this  balance.  Still,  unless 
there  was  yet  some  balance  to  be  taken  over,  I  do  not  see 
why  Rutledge  did  not  at  once  say  that  he  had  selected  all 
that  had  been  agreed  upon. 

I  must  say,  however,  that  I  have  come  to  the  above  con- 
clusion mainly  from  the  two  circumstances  referred  to, 
and  then  only  with  considerable  hesitation.  I  should  add 
that  the  evidence  of  James  Eutledge  appeared  to  me  to  be 
given  in  as  good  faith  as  that  of  any  other  witness. 

I  have  already  said  that  the  plaintiffs  could  only  re- 
cover in  damages.  What  actual  damages,  then,  have  they 
suffered?  I  do  not  see  that  there  is  the  faintest  ground 
for  the  contention  that  they  suffered  any  whatsoever. 

There  is  no  other  evidence  on  this  point  than  that  of 
William   Tait,  and  here  it  is  in  full: — 

"  Q.  Have  you  suffered  any  loss  by  their  not  accepting 
it,  by  not  taking  that  lumber? 

"A.  I  do  not  know.  Not  any  more  than  the  loss  of  the 
money  and  the  tying  up.  I  do  not  know  that  there  was 
any  damage.    But  we  certainly  suffered  some. 

"  Q.  At  the  time  you  sold  the  lumber,  could  you  have 
resold  it? 

"  A.  I  could  not  re-sell  it  after  I  had  sold  it  to  them. 
I  could  not  sell  it  a  second  time. 

"  Q.  Was  that  lumber  ever  paid  for  ? 

"  A.  No,  it  was  never  paid  for — the  18,000  feet.  Had 
T  not  sold  it  to  them,  I  could  have  sold  it. 

"Q.  At  that  time  could  you  have  sold  it  at  that  figure, 
$18  a  thousand? 

(N'o  answer.) 
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'*  Q.  You  did  not  have  to  handle  it? 

"  A.  It  would  have  cost  me  quite  a  bit  to  have  moved 
it. 

"  Q.  What  damage  have  you  suffered  ? 

"  A.  I  suffered  the  damage  of  laying  out  my  money. 

"  Q.  If  it  was  worth  $18  then,  how  much  is  it  worth 
now? 

"  A.  The  price  of  lumber  has  all  gone  up,  all  over.  The 
demand  for  lumber  is  greater.'* 

Nor  is  the  present  action  of  that  class  where,  as  in  libel 
or  slander,  a  certain  amount  of  actual  damage  may  be  pre- 
sumed. 

The  plaintiffs  are,  however,  entitled  to  the  nominal 
damage  which  is  supposed  to  result  from  the  non-fulfilment 
of  every  lawful  agreement,  and  this  I  fix  at  $1. 

The  defendants  counterclaim  $150  for  rent,  in  connec- 
tion with  the  lots  at  the  rear  of  their  yards,  upon  which  the 
plaintiffs  piled  lumber  from  their  Barrier  River  mills.  The 
defendants,  at  the  time  of  the  institution  of  the  action, 
were  a  foreign  company  who  had  not  registered  under  the 
Foreign  Companies  Ordinance,  and  it  was  objected  that 
they  could  not  maintain  their  counterclaim  on  that  ground. 
I  am  of  opinion,  however,  that  the  prohibition  of  sec.  10  is 
meant  to  apply  only  to  transactions  which  come  within  the 
usual  business  transacted  by  the  company  or  for  which  it 
was  incorporated,  and  not  to  an  occasional  or  exceptional 
dealing,  such  as  the  one  in  question,  unconnected  with  its 
general  purposes. 

On  the  facts,  relying  upon  the  evidence  of  Dufferin  Nes- 
bitt,  which  I  consider  corroborated  by  William  Taif  s  let- 
ter to  him  of  14th  November,  I  find  that  the  plaintiffs, 
some  time  after  James  Rutledge  had  left  for  the  States, 
laid  down  without  leave  a  certain  quantity  of  lumber  on 
the  defendants'  premises,  promising  to  give  them  some  re- 
muneration therefor.  The  letter  says,  "Kindly  store  the 
lumber  for  me  and  I  will  make  it  righf  On  the  other 
hand,  on  the  strength  of  Mr.  Beatty's  evidence,  I  find  that 
as  soon  as  James  Rutledge  came  back,  he  entered  with 
William  Tait  into  the  arrangement  already  referred  to, 
by  virtue  of  which  the  plaintiffs  were  allowed  to  pile  their 
lumber  on  the  defendants'  premises,  as  I  understand,  free 
of  charge.  It  would  thus  appear  that  the  plaintiffs  so 
occupied  the  defendants'  lots  for  a  very  short  time  only 
previous  to  the  said  agreement,  less  than  2  weeks,  it  would 
seem,  possibly  not  more  than  10  days.     Nor,  according  to 
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the  statements  filed  (exhibit  J),  could  there  be  a  large 
quantity  on  the  lots  at  the  time.  There  is  also  the  fact 
that  the  defendants  were  not  then  using  those  lots.  The 
evidence  on  all  these  points  is,  however,  uncertain,  so  that 
I  shall  only  allow  on  the  counterclaim  the  nominal  sum  of  $1. 

With  respect  to  costs,  the  plaintiffs  manifestly  knew 
when  they  instituted  the  action,  just  as  well  as  William 
Tait  when  giving  evidence,  that  they  had  suffered  no  actual 
damages  at  all.  I  will  then  allow  them  the  costs  of  a  small 
debt  action  only. 

The  defendants  will  also  have  costs  of  a  small  debt  action 
on  the  issue  in  which  they  are  successful. 

There  will  be  judgment  for  plaintiffs  on  the  claim  for 
%1,  and  for  defendants  on  the  counterclaim  for  $1,  in  each 
liase  with  costs  as  stated. 


DUGAS,  J. 


YTTEON  TEEBITOBT. 

April  16th,  1908. 
chambers. 


REX  v.  MITCHELL. 

Criminal  Law — Order  of  Magistrate  Requiring  Accused  to 
Fwmish  Security  to  Keep  the  Peace — Criminal  Code,  sees. 
H8,  749— Right  of  Appeal 

Upon  the  complaint  of  one  Marie  Joussaye  Pothering- 
ham,  the  defendant,  Margaret  Mitchell,  wajs  on  28th  Janu- 
WT,  1908,  ordered  to  furnish  security  to  keep  the  peace 
iinder  cl.  2  of  sec.  748  of  the  Criminal  Code,  R.  S.  C.  1906; 
and  appealed  from  this  order  to  Dugas,  J.,  under  sec.  749. 

George  Black,  .for  the  defendant. 

Dugas,  J. : — Section  749  of  the  Code  declares  that  "  un- 
less it  is  otherwise  provided  in  any  special  Act  under  which 
aconriction  takes  place,  or  an  order  is  made  by  a  justice 
tor  the  payment  of  money,  or  dismissing  an  information  or 
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complaint^  any  person  who  thinks  himself  aggrieved  by  any 
such  conviction  or  order,  the  prosecutor  or  complainant 
as  well  OS  the  defendant,  may  appeal  .  .  ''in  this  Ter- 
ritory, to  a  Judge  of  the  Territorial  Court. 

Clause  3  of  sec.  748  enacts  that  "the  provisions  of  this 
part  shall  apply  so  far  as  the  same  are  applicable  to  pro- 
ceedings under  this  section,  and  the  complainant  and  the 
defendant  and  witnesses  may  be  called  and  examined  and 
fToss-examined,  and  the  complainant  and  defendant  shall 
be  subject  to  costs  as  in  the  case  of  any  other  complaints." 
This  part  contains  sec.  749,  under  which  appeals  are  per- 
mitted on  summary  conviction,  and  the  appellant  is  limited 
by  it  in  his  right  to  appeal.  It  will  be  noticed  that  such 
a  right  only  exists  "  when  a  conviction  takes  place  or  an 
order  is  made  for  the  payment  of  money,  or  dismissing  an 
information  or  complaint." 

In  ordering  a  person  to  enter  into  a  recognizance  to 
keep  the  peace,  the  Judge  or  justice  who  hears  the  com- 
plaint enters  no  conviction,  nor  makes  any  order  for  the 
payment  of  money.  Having  satisfied  himself  that  the  com- 
plaint is  not  vexatious,  and  that  there  is  really  some  danger 
of  some  of  the  injuries  specified  in  the  section,  from  the 
defendant,  his  order  is  simply  to  the  eflfect  that  the  party 
accused  will  bind  himself  to  keep  the  peace  and  be  of  good 
behaviour,  etc.  In  this  cannot  be  found  a  conviction  or  an 
order  for  the  payment  of  money.  The  right  of  appeal  is 
created  by  statute  and  is  of  strict  law,  and,  unless  such  a 
right  is  clearly  given,  it  does  not  exist. 

Under  the  common  law  there  is,  in  some  instances,  some 
relief,  not  by  way  of  appeal,  but  by  direct  interference  of 
higher  Courts,  when,  for  instance,  there  is  no  more  reason 
to  keep  \bn  accused  party  under  such  a  restraint:  when, 
instead  of  giving  security,  the  party  goes  to  gaol,  then, 
under  sec.  1059,  the  Judge  of  a  higher  Court,  or  a  stipend- 
iary magistrate,  may,  after  two  weeks'  imprisonment,  Uber- 
ate  the  prisoner. 

I  have,  therefore,  to  declare  that  this  appeal  cannot  be 
heard  by  me,  and  that  the  application  to  that  effect  is  not 
entertained.  As  the  other  party  did  not  appear,  there  will 
be  no  costs. 


DAVISON  V.    SCHWARTZ. 
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TUKOV  TEBBITOBT. 

May  19th,  1908. 

FULL  COURT. 

DAVISON  V.  SCHWARTZ. 

]fu8hand  and  Wife  —  Business  Carried  on  by  Husband  in 
his  own  Name  Alleged  to  be  Property  of  Wife — Seizure  of 
Plant  and  Stock  of  Business  under  Execution  against  Hus- 
hand — Claim  by  Wife — Interpleader  Issue  —  Evidence — 
Married  Woman's  Separate  Estate — Statutes — Burden  of 
Proof — Change  in  Business — Notice — Registration  of  De^ 
claration. 

Appeal  by  plaintiff  from  judgment  of  Craig,  J.,  7  W. 
h.  R.  338,  in  favour    of  defendant  in  an  interpleader  issue. 

The  appeal  was  heard  by  Dugas    and  Macaulay,  JJ. 
F.  T.  Congdon,  K.C.,  and  Frank  J.  Stacpoole,  for  plain- 


tiff. 


George  Black  and  R.  L.  Ashbaugh,  for  defendant. 


Dugas,  J.: — After  perusing  the  evidence  in  this  case, 
minutely  summed  up  in  the  judgment  of  the  learned  trial 
Judge,  I  cannot  see  upon  what  the  appellant  can  stand  to 
have  her  contentions  upheld. 

It  has  been  admitted  by  her  own  counsel  that  until  the 
assignment  made  to  her  by  her  husband  she  would  have 
had  no  such  right  as  the  one  claimed;  but  the  argument  is 
that  the  respondent  Schwartz,  more  particularly,  having 
known  of  the  assignment  of  the  husband  to  his  wife,  was 
thereby  sufficiently  notified  that  the  wood  business  man- 
aged by  the  appellant^s  husband  was  really  hers;  besides, 
that  the  wood  cut  on  the  timber  limits  over  which  she  had 
a  license,  became  her  property  as  soon  as  cut. 

It  cannot  be  denied  that,  even  if,  as  contended  by  the 
appellant,  the  wood  business  was,  in  fact,  exclusively  hers, 
this  did  not  preclude  her  husband,  although  her  manager, 
from  doing  business  for  himself  if  he  so  chose.     Even  if 
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admitted  that  Schwartz,  or  any  other  eiti^n,  knew  that 
the  Klondike  Fuel  Company,  having  Davisoil  as  its  manager, 
was  the  appellant  herself,  the  proof  is  to  the  conclusive 
effect  that  this  wood  was  cut  at  the  instance  of  the  appel- 
lant's husband,  J.  H.  Davison,  and  for  himself. 

There  is  not  a  particle  of  evidence  which  even  would 
raise  the  suspicion  that  this  wood  was  intended  to  be  the 
appellant's.  All  through  it  is  the  very  contrary  which 
appears,  and  this,  until  the  respondent,  after  having  ob- 
tained judgment  under  his  contract  with  the  husband,  at- 
tempted to  have  the  same  judgment  satisfied  upon  the  very 
wood  which  he  had  cut. 

Let  us  say  for  the  sake  of  argument  that,  contrary  to 
the  allegations  of  the  appellant,  her  husband  did  really  in- 
tend to  have  that  wood  cut  for  himself.  Gould  he  have 
acted  otherwise  than  he  did,  and  if,  contrary  to  what  hap- 
pens in  the  present  case,  the  judgment  had  been  against 
the  wife  and  the  wood  seized  under  that  judgment,  could 
he  not,  by  the  facts  divulged,  conclusively  prove  that  this 
wood  was  his?  To  maintain  the  appellant^s  contentions 
would  be  giving  too  much  scope  to  any  attempt  to  evade 
payment  of  a  just  debt. 

I  can  no  more  even  find  as  well  founded  the  contention 
of  the  learned  counsel  for  the  appellant,  that  as  soon  as  cut 
the  wood  became  her  property,  because '  it  was  from  the 
timber  limits  over  which  she  had  a  license.  The  license 
was  given  for  a  limited  number  of  cords  of  wood.  Other 
licenses  could  have  been  properly  given  to  others  over  the 
same  limits;  to  the  appellant's  husband  as  well  as  to  any 
third  party;  and  wood  cut  by  others  than  herself  without 
a  license,  did  not  become  her  property,  no  more  than  fish  in 
a  pond  over  which  some  one  might  have  a  license,  would 
become  the  property  of  the  licensee  if  taken  out  of  the 
water  by  any  third  party. 

Even  if  the  Klondike  Fuel  Company  had  been  registered, 
as  our  Ordinance  requires,  I  consider  that  it  would  not  have 
made  the  position  of  the  appellant  better,  though  this  ab- 
sence of  registration  still  weakens  the  same. 

For  these  and  the  reasons  given  by  the  learned  trial 
Judge,  as  well  as  by  Mr.  Justice  Macaulay,  I  am  of  the 
opinion  that  this  appeal  should  be  dismissed  with  costs. 
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The  judgment  will  be  amended  to  include  only  the  wood, 
horses,  and  the  articles  abandoned  by  written  order  as  being 
the  property  of  J.  H.  Davison. 

Macaulay,  J.: — ^The  onus  was  on  the  plaintiff  in  this 
interpleader  issue  to  prove  her  title  to  the  property,  and 
the  learned  trial  Judge  who  tried  the  issue  found  as  a 
fact  on  the  evidence — and  I  think  properly  so— that  the  pro- 
pert)'  in  question  was  the  property  of  J.  H.  Davison,  the 
husband  of  the  plaintiff,  and  not  the  property  of  the  plain- 
iiSy  and  as  such  was  liable  to  seizure  under  the  execution 
of  the  defendant. 

Counsel  for  the  defendant  stated  on  the  argument  that 
ottly  the  wood  and  horses  were  claimed  as  the  property  of 
J.  H.  Davison,  and  the  other  articles  were  included  in  the 
order  or  judgment  by  mistake.  The  order  will,  therefore, 
be  amended  accordingly  to  include  the  wood  and  horses 
only. 

It  was  argued  by  counsel  for  the  plaintiff  on  appeal  that 
the  wood  in  question,  having  been  cut  under  permits  granted 
to  the  plaintiff  by  the  government  of  Canada,  became  the 
property  of  the  plaintiff  immediately  upon  being  cut,  and 
therefore  could  not  be  said  to  be  the  property  of  J.  H. 
Davison,  the  husband  of  the  plaintiff.  In  my  opinion,  that 
would  be  a  matter  of  accounting  between  the  plaintiff  and 
her  husband,  J.  H.  Davison,  as  between  themselves  only, 
and  would  not  affect  the  public.  After  the  bill  of  sale  from 
J.  H.  Davison  to  the  plaintiff  had  been  executed,  Davison 
says  the  name  of  the  business  was  changed,  and  the  business 
was  thereafter  known  by  the  name  of  "  the  Klondike  Fuel 
Company,  J.  H.  Davison  manager."  No  declaration  was 
filed,  as  required  by  sec.  4  of  ch.  41  of  the  Consolidated 
Ordinances  of  the  Yukon  Territory,  and  no  notice  was 
^ven  to  the  public  of  any  change,  as  provided  by  that 
Ordinance.  His  conduct  throughout  was  such  as  to  lead  the 
public  to  believe  the  business  was  his,  and,  when  sued  by 
the  defendant,  he  certainly  led  him  to  believe  the  business 
was  his.  On  the  whole  evidence,  I  think  the  trial  Judge 
was  perfectly  warranted  in  arriving  at  his  conclusions. 

I  am,  therefore,  of  the  opinion  that  this  appeal  should  be 
dismissed  with   costs. 
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TITKON  TEEBITOBT. 

May  19tii.  im. 


FULL  COURT. 

HAMMOND  V.  STRONG. 

Mortgage — Interest  in  Mining  Claims — Represejitation  Worl 
— Redemption — Tender  before  Action — Refusal — Deed  nf 
Reconveyance — Conditional  Tender — Readinei^s  to  Implr- 
ment  Tender — Pleading — Costs — Countercla  im —  A  m  end- 
ment  —  Foreclosure — Appeal  Book  —  Preparation — Mis* 
takes. 

Appeal  by  plaintiff  from  judgment  of  Dugas,  J.,  6  W,  L. 
R.  694. 

The  appeal  was  heard  by  Craig   and  Macaulav,  JX 

F.  J.  McDougal,  for  plaintiff. 

F.  T.  Congdon,  K.C.,  for  defendant  Strong. 

M.  B.  O'Dell,  for  other  defendants. 

Craig,  J. : — The  facts  in  this  appeal  are  as  follove.  The 
plaintiff  was  the  owner,  with  one  Steele,  of  10  ])laceT  rain- 
ing claims,  each  being  entitled  to  a  half  interest.  The  plain- 
tiff mortgaged  by  giving  an  absolute  bill  of  sale  to  one  Edna 
V.  Clark.  Steele  also  gave  a  mortgage  to  the  same  party. 
Clark  conveyed  to  Strong  by  an  absolute  bill  of  pale  also, 
but  Strong  at  the  time  of  the  conveyance  was^  awaxe  of 
the  equity  of  redemption  existing  in  the  plaintiff  and  in 
Steele.  The  mortgage  was  dated  in  September  and  October, 
1904,  by  two  separate  instruments,  and  the  conveyance  was 
made  to  Strong  on  16th  May,  1906.  On  6th  September, 
1906,  tender  was  made  to  Strong  of  $750,  accompanied  by 
a  re-conveyance  from  him  to  the  plaintiff  of  a  Ivalf  inter- 
est in  the  10  claims  covered  by  the  security.  The  plaintiff 
is  seeking  redemption  based  upon  that  tender*  Up  to  the 
time  of  the  trial  the  defendant  Strong  claimed  a  lar^r 
amount  of  money  than  the  sum  tendered,  namely,  $1;03S.?5, 
but  it  was  admitted  that  $750  was  all  he  conld  properly 
claim.  The  plaintiff,  as  well  as  asking  for  redemption,  a?k?« 
in  the  alternative,  that  she  be  given  damages  beeaufie  ?^^ 
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failed  to  renew  5  claims  covered  by  the  security  because  the 
defendant  Strong  had  represented  that  he  had  staked  or 
would  restake  the  claims  for  the  benefit  of  the  plaintiflf  under 
the  law  then  in  force  entitling  stakers  to  larger  ground, 
thus  saving  the  expense  of  representation;  and  the  plain- 
tiff further  alleges  that  as  a  fact  the  defendants  Morrow 
and  Boucher  did  for  Strong  re-stake  this  ver^  ground,  and 
that  they  held  as  trustees  for  Strong,  and  that,  if  not,  then 
she  was  entitled  to  damages  for  Strong's  misrepresentation 
of  the  facts  of  the  re-staking.  The  ground  in  question  ran 
out,  as  we  say  here,  under  the  regulations,  from  20th  to 
30th  May,  the  first  two  claims  expiring  on  20th  May,  1906, 
the  next  on  23rd  May,  and  finally  on  30th  May,  and  the  last 
claim  on  9th  June.  Strong  denies  that  he  made  the  repre- 
i^entations  in  question  or  that  the  claims  were  staked  for 
him  or  at  his  suggestion  by  Morrow  or  Boucher. 

As  to  the  facts  the  learned  trial  Judge  dismisses  the 
plaintiff's  case,  thinking  there  is  very  little  difficulty  ap- 
])arently,  if  one  may  judge  from  his  judgment,  under  the 
e\-idence,  or  in  coming  to  a  conclusion  upon  the  evidence. 
I  cannot  say  I  feel  that  way  myself.  I  should  have  found 
ven*  great  difficulty  in  coming  to  a  conclusion  upon  this 
evidence  if  I  had  been  the  trial  Judge.  There  are  so  many 
incidents  and  coincidences  and  facts  which  strongly  support 
the  contention  of  the  plaintiff  that  I  would  have  been  dis- 
posed perhaps  to  have  come  to  a  different  conclusion.  But, 
as  1  do  not  see  my  way  clear  to  setting  aside  the  judgment 
of  the  trial  Judge  upon  the  facts,  there  not  being  such  pre- 
ponderance of  evidence  as  would  entitle  me,  I  think,  under 
the  authorities  to  do  that,  I  cannot  disturb  his  finding,  and 
1  am  more  disposed  not  to  disturb  the  finding  because,  even 
if  the  facts  were  as  I  view  them  in  regard  to  the  repre- 
sentation, I  do  not  think  as  a  matter  of  law  the  plaintiff 
could  succeed. 

It  is  alleged  that  the  plaintiff  did  sufficient  representa- 
tion work  to  entitle  her  to  renewal  of  the  claims.  J  may 
say  in  passing  that  I  very  much  doubt  whether  I  could 
find  as  a  fact  that  that  is  true.  The  plaintiff's  own  evid- 
ence is  by  no  means  conclusive  upon  that  point,  or  the  evid- 
ence of  her  husband,  and  the  evidence  of  her  own  witness 
Steele  is  directly  opposed  to  that  contention.  I  do  not 
think  that  Steele  is  a  very  good  witness,  and  I  would  not 
he  inclined  to  give  very  much  weight  to  his  evidence,  be- 
cause I  cannot  understand  how  a  man  would,  as  he  says  he 
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did,  deliberately  indiLAie  to  another,  namely,  Morrow,  that 
he  could  stake  or  jump  his  own  property ;  that  is,  that  Steele 
put  it  in  the  power  of  Morrow,  in  fact  told  Morrow,  to  stake 
property  which  Steele  owned  and  which  Steele  knew  was 
covered  by  Strong's  mortgage,  Steele  actually  being  tie 
person  who  took  Morrow  to  the  staking  ground,  drew  \\\) 
his  application  in  the  presence  of  Strong,  the  mortgagee, 
who  swore  the  aflSdavits,  who  carried  them  to  the  record- 
ing office  and  obtained  the  grants  on  the  two  several  occa- 
sions, 2nd  and  10th  June,  when  those  claims  were  staked. 
It  is  impossible  for  me  to  believe  that  Steele  did  that,  de- 
priving himself*  of  his  own  property,  and  also  depriving  the 
man  whom  he  says  he  got  into  the  loan  (Strong)  of  his 
security  at  the  same  time.  However  that  may  be,  even  the 
plaintiff^s  own  evidence  is  not  sufficient  to  satisfy  me  that 
the  representation  work  was  done.  That  is  not  the  main 
ground  on  which  I  base  my  judgment. 

It  is  alleged  that  Hammond  some  time  before  2nd  June 
sent  down  by  Clark  affidavits  of  representation  of  the  two 
claims  first  expiring.  What  became  of  these  affidavit^ 
we  do  not  know.  Clark  never  filed  them.  Hess,  a  witness 
for  the  plaintiff,  says  he  called  at  the  gold  office  and  made 
a  search  on  2nd  June,  and  found  that  these  claims  had 
been  re-staked;  that  he  thinks  on  the  same  day  he  saw 
Strong,  who  told  him  not  to  bother,  that  these  claims  had 
been  re-staked  by  him  for  the  benefit  of  the  plaintiff.  Hess 
is  clearly  mistaken  in  this.  He  could  not  possibly  have 
seen  that  they  were  re-staked  until  some  time  on  the  3rd, 
because  the  staking  was  made  at  midnight  on  the  2nd, 
and  Strong  next  day  brought  the  affidavits  to  Dawson  and 
filed  them.  Now,  Hess  being  wrong  about  the  2nd,  might 
be  equally  wrong  about  the  3rd,  and  if  he  is,  he  might  be 
2  or  3  days  astray  in  the  dates,  even  if  the  conversation 
which  he  alleges  took  place  did  take  place.  Strong  denies 
that  it  ever  took  place.  Hess  was  a  voluntary  agent,  he  says, 
of  Hammond,  the  plaintiff.  He  had  no  power  of  attorney, 
no  authority  to  bind  Hammond  or  to  accept  notices  for  him, 
and  there  is  not  a  particle  of  evidence  that  Hess  conveyed  to 
Hammond  the  information  which  he  says  Strong  conveyed 
to  him;  certainly  not  in  time  for  Hammond  to  have  pre- 
vented the  damage  which  she  says  arose  by  reason  of  the 
misrepresentation.  Therefore,  if  the  misrepresentation  be 
taken  as  proved,  no  damage  resulted  to  Hammond  by  rea- 
son of  it,  because  long  before  she  received  any  notice,  her 
right  to  renew  the  ground  had  expired.    The  only  corrobor- 
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ation  of  the  story  of  Hess  is  that  given  by  Hammond  and 
his  wife,  who  say  that  about  25th  July  they  had  a  conver- 
sation with  Strong,  who  told  them  that  the  claims  had  been 
staked  by  Steele  or  through  Steele  at  Strong's  instance 
for  the  protection  of  Haxnmond.  Strong  denies  this  con- 
versjation  as  well,  and  the  trial  Judge  believed  Strong,  and, 
as  I  have  already  said,  I  am  not  going  to  disturb  the  trial 
Judge's  finding,  because  I  am  not  in  a  position  to  say  that 
the  evidence  is  conclusive  or  so  conclusive  as  to  justify  me 
in  so  disturbing  it.  It  is  quite  possible  that  Strong  may 
have  sworn  the  affidavits  without  knowing  their  contents, 
and,  although  he  was  on  the  ground  at  the  time  of  the  stak- 
ing, that  is,  in  the  vicinity,  that  he  did  not  know  that  the 
ground  staked  was  covered  by  his  security,  and  did  not  until 
long  after  that  discover  it.  All  this  is  possible,  and  Ham- 
mond and  his  wife  may  be  now  endeavouring  to  bolster  up  a 
fctitious  claim  against  him,  and  Hess  may  be  giving  his 
evidence  to  support  what  was  suggested  was  a  small  claim 
which  he  has  against  the  Hammonds  for  money  lent.  The 
tetder  in  amount  is  admitted  to  have  been  sufficient,  and 
Strong  was  not  justified  in  refusing  it  so  far  as  the  amount 
was  concerned.  But  the  tender  was  accompanied  by  a  con- 
veyance of  the  5  exjiired  claims.  Strong  did  not  read  the 
conveyance,  and  that  was  not  the  ground  of  his  refusal, 
and  I  doubt  from  the  evidence  whether  he  was  aware  of 
what  the  convey aitce  did  contain,  and,  as  I  view  this  mat- 
ter, I  do  not  thinK  it  necessary  for  me  to  consider  the  law 
as  to  the  tender  at  all.  The  only  question  involved  in  it  is 
the  question  ol  costs,  and  the  costs  were  not  increased  by 
reason  of  Strong's  refusal,  because  the  other  issues  which 
were  invokved  in  the  action  were  tried  out,  and  the  costs 
were  not  increased  one  particle  by  Strong's  refusal  of  the 
Tender.  Therefore,  I  make  no  finding  upon  that  branch 
of  the  case,  and,  viewing  the  evidence  as  I  do,  and  with  the 
respect  which  should  be  paid  to  the  view  of  the  trial  Judge, 
I  think  the  appeal  should  be  dismissed. 

I  may  say  that  the  appeal  book  in  this  case  is,  like  many 
other  appeal  books  which  have  come  before  this  Court,  very 
carelessly  prepared.  The  learned  trial  Judge  refers  to  the 
evidence  of  Boucher.  No  such  evidence  was  given  at  the 
trial  as  appears  by  the  appeal  book.  This  matter  having 
heen  referred  to  the  trial  Judge,  he  says  that  he  has  a 
note,  "Examination  of  Boucher  on  Discovery/'  which  he 
pays  means  for  him  that  the  same  was  received  and  read. 
There  is  no  exhibit  mark.     Counsel  for  the  def'    " 
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not  assert  that  he  put  it  in ;  in  fact,  I  suppose  he  could  not 
put  it  in,  being  evidence  of  his  own  client.  Counsel  for 
the  plaintiff  strongly  asserts  that  he  did  not  put  it  in.  How 
it  came  to  be  mentioned  in  the  notes  is  not  explained;  but 
certainly  we  have  not  got  the  benefit  of  his  evidence.  Then 
it  appears  from  the  notes  in  the  trial  that  the  examination 
of  Strong,  the  defendant,  was  read  as  part  of  the  case  for 
the  plaintiff.  That  evidence  is  not  put  in.  At  another 
place  in  the  evidence  of  Hammond  he  is  made  to  say  exactly 
the  opposite  of  what  he  is  contending  for,  a  clear  error,  and  all 
through  the  book  there  are  verbal  errors  shewing  an  abso- 
lute want  of  revision.  Only  that  the  unfortunate  client 
would  have  to  suffer  under  a  penalty  for  these  mistakes  of 
solicitors,  it  seems  to  me  that  a  salutary  lesson  would  be 
taught  solicitors  if  such  careless  books  were  thrown  out  of 
Court  altogether  and  not  read.  Something  must  be  done  to 
make  solicitors  more  careful  of  their  appeal  books.  Pro- 
bably if  they  were  ordered  to  pay  the  costs  of  an  adjourn- 
ment and  a  reframing  of  the  book,  more  care  would  be  exer- 
cised in  their  preparation  in  th^  future. 


Macaulay,  J.: — In  this  case — which  was  an  action  for 
redemption  under  a  mortgage  of  some  10  claims  on  Hunker 
Creek  in  the  Yukon  Territory,  and  for  a  declaration  that 
5  of  the  mortgaged  claims,  which  were  permitted  to  lapse 
and  had  been  re-staked  by  the  defendants  Moreau  and 
Boucher,  were  really  the  property  of  the  defendant  Strong 
and  had  been  re-staked  for  his  benefit,  or,  in  the  alternative, 
for  damages  agaiiist  the  defendant  Strong  for  the  value  of 
the  claims,  upon  the  allegation  that  the  renewals  of 
the  claims  had  not  been  perfected  by  the  plaintiff,  owing 
to  the  representations  made  by  the  defendant  Strong  that 
the  lapsing  and  re-staking  of  the  claims  had  been  arranged 
for  the  benefit  of  the  plaintiff,  inasmuch  as  4  of  the  claims 
were  grouped  as  one  claim  under  the  re-staking,  and  that 
a  large  expense  previously  incurred  in  the  representation  of 
the  claims  would,  in  the  future,  be  avoided — there  was  a 
considerable  conflict  of  evidence,  and  the  learned  trial 
Jud<re,  immediately  after  the  hearing  of  the  case,  dismissed 
the  action  with  costs  as  against  the  defendants,  Moreau  and 
Boucher  in  regard  to  the  5  claims,  and,  as  to  the  represen- 
tations made  by  Strong  to  the  plaintiff  that  the  re-staking 
had  taken  place  for  her  benefit,  which  were  denied  by 
Strong,  the  learned  trial  Judge  decided  these  facts  in  favour 
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of  the  defendant  Strong,  and  held  that  the  alleged  repre- 
sentations had  not  heen  made. 

At  the  time  of  the  staking  by  Morean  and  Boucher, 
these  defendants  were  in  the  employment  of  the  defendant 
Strong,  and  when  the  4  claims  were  staked  by  Moreau,  they 
were  pointed  out  to  Moreau  by  one  Steele,  who  was  a  co- 
owner  with  the  plaintiff,  and  the  defendant  Moreau  started 
from  a  cabin  on  Hunker  creek  adjoining  these  hillsides, 
in  the  company  of  Steele  and  one  Morton,  a  fellow  work- 
man, who  says  he  thinks  Strong  was  present  at  the  cabin 
at  the  time,  and  asked  him  to  go  along  as  a  witness  to  the 
staking;  which  set  of  circumstances  undoubtedly  raises 
a  strong  suspicion  in  one's  mind  that  Strong  and  Steele 
were  interested  in  the  re-staking.  Steele  says  that  he 
thought  Moreau  was  re-staking  the  property  for  him. 
Strong  says,  however,  that  he  had  no  idea  that  the  claims 
to  be  re-staked  were  the  claims  upon  which  he  held  a  mort- 
gage, and  although,  after  the  re-staking,  he  was  the  com- 
missioner who  swore  the  aflBdavit«  attached  to  the  applica- 
tions for  grants,  and  actually,  the  next  day,  took  the  appli- 
cations to  Dawson  and  paid  for  the  grants  out  of  his  own 
pocket,  which  sum  he  says  he  charged  to  Moreau,  who  was 
then  in  his  service  as  a  workman,  he  was  not  aware  until 
after  the  grants  were  obtained  that  these  claims  were  the 
claims  which  the  plaintiff  and  Steele  had  mortgaged,  and 
which  he  held  under  an  assignment  of  mortgage. 

Moreau  states  positively  that  he  staked  those  claims  for 
himself;  that  he  would  not  use  his  right  to  stake  on  any 
<reek  for  any  person  other  than  himself;  and  that  Boucher 
staked  the  fifth  claim  for  him.  The  facts  shew  that  it  was 
staked  by  Boucher  and  transferred  to  Moreau. 

The  learned  trial  Judge  mentions  Boucher's  name  in 
his  judgment  as  having  given  evidence  on  the  trial ;  but  the 
appeal  book  does  not  shew  that  his  evidence  was  given, 
although  counsel  stated  that  he  had  been  examined  for 
fecovery,  and  it  may  have  been  that  his  examination  for 
discovery  had  been  put  in.  On  referring  to  the  notes  of 
the  trial  Judge,  I  find  that  the  examination  on  discovery 
of  Boucher  had  been  put  in.  His  evidence  goes  no  further 
than  to  state  that  he  only  staked  the  claim  for  Moreau 
at  his  request  and  transferred   it  to  him. 

However,  the  trial  Judge,  who  had  the  advantage  of  see- 
iiig  the  witnesses  giving  their  evidence,  is  in  a  better  posi- 
tion to  judge  of  their  demeanour  and  manner  of  giving 
testimony  than  I  am,  although  no  comment  whatever  is 
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made  by  the  trial  Judge  on  the  evidence  in  this  case;  and, 
while  the  above  circumstances  do  create  a  considerable 
amount  of  suspicion  in  my  mind,  I  must  have  stronger 
grounds  than  suspicion  bef ore^  I  can  reverse  the  trial  Judge 
on  his  finding  of  fact  in  regard  to  the  ownership  of  the 
claims;  and  he  having  found  in  favour  of  the  defendants 
Moreau  and  Boucher,  I  do  not  think  his  finding  should  be 
disturbed. 

As  regards  the  representations  made  by  Strong  that 
the  claims  were  staked  for  the  benefit  of  the  plaintiff,  we 
have  the  evidence  of  one  Jacques  Hess,  which  was  taken 
under  commission  at  Seattle,  in  the  State  of  Washington, 
who  says  that  he  transacted  business  as  the  voluntary  agent 
of  the  plaintiff  and  her  husband,  without  receiving  any  re- 
muneration therefor;  and  that  he  was  actuated  by  pure 
motives  of  friendship,  as  he  did  not  think  Mr.  Hanmiond, 
the  husband  of  the  plaintiff,  knew  how  to  transact  business. 

There  is  evidence  that  the  plaintiff's  husband,  assisted 
by  some  workmen,  did  do  the  amount  of  representation 
work  upon  these  claims  prior  to  the  time  they  lapsed  and 
reverted  to  the  Crown,  and  that  affidavits  of  representation 
had  been  handed  to  one  Clark,  who  was  the  husband  and 
agent  of  the  original  mortgagee,  whose  mortgage,  which 
was  in  the  form  of  a  bill  of  sale,  but  which  is  admitted  to 
have  been  a  mortgage,  had  been  transferred  to  the  defend- 
ant Strong;  and  that  either  Clark  or  Hess  was  to  see  that 
these  affidavits  of  representation  were  properly  filed,  and 
the  claims  renewed.  The  evidence  is  not  very  clear  on 
this  point.  In  any  event  Hess  says  he  would  have  renewed 
the  claims  only  for  the  representations  of  Strong.  He  savs 
m  his  evidence:  "I  think  on  2nd  June  I  went  to  look  up 
the  book  if  certain  representation  papers  had  been  sworn  in, 
and  I  found  out  that  the  claims  in  question  had  been  re- 
staked — re-located — instead  of  the  representation  work  ^^p- 
ing  sworn  in."  He  then  says  he  went  to  see  Strong  and 
asked  him  about  this,  because  then  he  had  time  to  save  3 
out  of  the  5  claims.  He  says :  "  I  am  under  the  impression 
that  5  claims  were  re-located.  Three  of  those  claims  I 
would  have  had  time  to  save,  in  case  the  re-location  had 
been  done  by  somebody  else,  but  Mr.  Strong  told  me  that 
this  re-locating  was  done  for  the  sake  of  grouping  those 
claims,  and  in  order  to  save  Mr.  Hammond's  money.''  Mr. 
Hess  is  evidently  wrong  about  2nd  June,  because  it  was 
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on  2nd  June,  1906,  at  or  about  midnight,  that  the  claims 
had  been  re-staked,  and  only  4  claims  had  been  staked  at 
that  time  and  not  5. 

He  says  that  he  had  other  conversations  with  the  de- 
fendant Strong,  in  which  he  told  him  again  that  what 
had  been  done  had  been  done  for  the  plaintiflPs  benefit,  or 
words  to  that  effect. 

The  plaintiff  says  that  abont  26th  June  Strong  came 
to  her  house  and  had  a  conversation  with  herself  and  her 
husband,  but  the  claims  were  not  discussed  at  that  conver- 
sation, but  that  upon  a  second  visit  towards  the  end  of 
July,  made  by  Strong  to  her  cabin  on  Hunker  creek,  the 
matter  was  then  brought  up  in  the  presence  of  her  husband, 
hy  her  stating  that  she  was  surprised  at  Steele  having  these 
claims  re-staked  without  notice  to  her,  and  that  Strong 
stated  that  Steele  had  not  done  it  at  all;  that  he  had  the 
claims  re-staked  for  her  benefit. 

The  plaintiJl's  husband  practically  corroborates  this 
statement,  but  says  that  he  had  the  impression  that  the 
conversation  had  taken  place  upon  Strong^s  first  visit  in 

June. 

Strong  denies  that  he  ever  made  such  statements,  either 
to  Hess  or  the  plaintiff  or  her  husband;  that  he  never  had 
any  interest  in  the  claims;  and  that  no  such  promise  was 
made. 

The  representations,  if  made,  were  made  after  the  re- 
taking and  re-locating  of  the  claims,  and  at  a  time  when 
he  could  not  have  procured  the  claims  for  the  plaintiff, 
ttcept  possibly  the  representations  made  to  Hess  when, 
w  that  tiine,  Hess  says  3  out  of  the  6  claims  could  have 
heen  protected;  and  there  again  we  have  the  evidence  of 
Hess  on  the  one  side  and  Strong  on  the  other,  and  the  fur- 
ther fact  that  has  already  been  found  that  Strong  could  not 
control  the  claims  at  the  time.  The  learned  trial  Judge 
having  decided  this  question  of  fact  in  favour  of  Strong, 
I  do  not  feel  inclined  to  disturb  this  finding. 

The  further  question  to  consider  in  this  case  is  the 
question  of  tender.  Before  action  brought  the  plaintiff, 
^hrough  her  solicitors,  tendered  to  Strong  the  sum  of  $750, 
^tt  full  of  all  principal  and  interest  due  him  under  the  mort- 
gage, and  also  at  the  same  time  tendered  him  a  bill  of  sale 
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or  a  reconveyance  of  the  10  claims  mortgaged,  including, 
of  course,  the  5  claims  which  had  lapsed  and  been  re-staked. 

The  defendant  Strong  claimed  the  sum  of  $1,038.25  as 
due  him  under  the  mortgage,  and  refused  to  accept  the 
amount  of  money  offered  to  him.  He  admits  himself  that 
he  did  not  know,  and  did  not  ask,  whether  the  bill  of  sale 
tendered  to  him  for  execution  covered  the  5  claims  which 
had  lapsed  to  the  Crown  and  been  re-staked  or  not.  He  did 
not  think  the  amount  of  money  tendered  to  him  was  suffi- 
cient, and  refused  to  accept  it.  On  the  trial  it  is  admitted 
that  $750  was  a  sufficient  sum  to  have  paid  off  the  mort- 
gage debt,  including  any  interest  and  costs  that  might 
have  accrued  thereon  or  attached  thereto. 

The  learned  trial  Judge  was  of  opinion,  under  the  auth- 
ority of  Kinnaird  v.  TroUope,  42  Ch.  D.  515,  and  under  the 
Eules  of  our  Court,  that  the  plaintiff  was  obliged  not  only 
to  offer  the  money  unincumbered,  but  also  to  be  always 
in  readiness  to  pay,  besides  bringing  the  money  into  Court, 
in  order  to  be  relieved  of  the  costs  of  the  action.    . 

Various  cases  were  cited  to  us  on  this  point,  and,  amongst 
others,  the  case  of  Gyles  v.  Hall,  24  E.  R.  774,  in  which 
Lord  Chancellor  King  says  that  "it  ought  to  appear  that 
the  mortgagor,  from  the  time  the  tender  was  made,  always 
kept  the  money  ready  to  pay  at  any  time,^*  and  although  I 
would  not  go  so  far  as  the  learned  Judge  in  holding  that 
the  money  must  be  paid  into  Court,  it  should  always  be 
ready,  and  there  is  not  evidence  here  that  the  money  was 
always  ready. 

Besides,  the  tender,  although  refused  by  Strong,  was  not 
an  unincumbered  tender,  because  the  bill  of  sale  which  was 
handed  to  him  for  execution  covered  the  6  claims  that  had 
lapsed  and  been  re-staked,  in  addition  to  the  other  claims; 
and,  moreover,  this  was  not  a  simple  action  for  redemption, 
as  the  plaintiff  asked  for  a  declaration  that  the  5  claims 
that  had  been  re-staked  were  the  property  of  Strong,  and 
should  be  re-conveyed,  or,  in  the  alternative,  damages  for 
his  false  representations ;  and,  on  the  whole,  I  do  not  think 
it  was  such  a  tender  as  would  entitle  the  plaintiff  to  be  re- 
lieved of  costs.  I  am,  therefore,  of  the  opinion  that  this 
appeal  should  be  dismissed  with  costs. 


ALI^MAX   V.    YUKON  CON HSOLI DATED  OOLD  FIELDS  CO-  371 


TlTKOir  TEBUTOST. 


FULL  COURT. 


Mat  19th,  1908. 


AL.L.MAN  V.  YUKON  CONSOLIDATED  GOLD  FIELDS 

CO. 


(two  actions.) 

Security  for  Costs  —  Residence  out  of  Jurisdiction 
dinarily  Resident  " — Roving  Plaintiffs. 


—  "Or- 


Appeal  by  defendants  from  order  of  Craig,  J.,  6  W.  L.  R 
813,  refusing  a  motion  by  defendants  for  security  for  costs  of 
two  axjtions  brought  by  William  Allman  and  Arthur  ADman 
respectively. 

The  appeal  was  heard  by  Duoas  and  Macaulay,  JJ. 
J.  B.  Pattullo  and  H.  S.  Tobin,  for  defendants. 
F.  J.  Stacpoole  and  J.  A.  Clarke,  for  plaintiffs. 

Macaulay,  J.: — In  these  cases,  which  are  consolidated 
for  the  purposes  of  appeal,  Craig,  J.,  who  heard  the  cppli- 
cations,  refused  to  make  orders  for  security  for  costs  under 
Rule  528  of  the  Yukon  Ordinance  and  the  English  Bule  981 
(a).  Snow  and  Bumey,  1904,  p.  953,  which  is  the  law  ap- 
plicable to  the  Territory,  and  which  Rules  are  exactly  the 
same  as  the  Ontario  Rule  1198.  * 

On  the  argument  before  us  the  following  cases,  amongst 

others,  were  cited:    Redondo  v.  Chaytor,  4  Q.  B.  D.  453 ;• 

Ebrard  v.  Gassier,  28  Ch.  D.  232;  Howard  v.  Howard,  30 

I^-  K-   (Irish)  340,  cited  in  Digest  0/  English  Case  Law  at 

p.  348 ;  Denier  v.  Marks,  18  P.  R.  465 ;  Micliiels  v.  Empire 

Palace  Lrimited,  66  L.  T.  132;  Alcroft  v.  Morrison,  19  P.  R. 

59 '  Kavanaugh  v.  Cassidy,  5  0.  L.  R.  614;  2  0.  W.  R.  27, 143, 

303,  391  ;  Nesbit  v.  Galna,  3  0.  L.  R.  429,  1  0.  W.  R.  218 ; 

Cordingly  v-  Johnson,  11  Man.  L.  R.  4,  7;  Clark  v.  Hamilton, 

5  Terr.  Li-  R-  1^^'  Moffatt  v.  Leonard,  6  0.  L.  R.  383,  2  0. 

^    T^    787;   ai^d  th^se  cases,  with  the  references  contained 

.  '     -        J  think  nearly  exhaust  the  law  upon  the  question. 

^^jfliout    differing  from  the  reasoning  of  Moss,  J.A.,  in 

ft  V.   Morrison,  and  that  of  Boyd,  C,  in  Kavanaugh  v. 

-^        or  tram  the  opinions  of  the  Judges  in  Howard  v. 
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Howard  (and  the  views  of  the  Judges  as  expressed  in  those 
cases  contain  the  views  of  the  majority  of  the  Judges  in  the 
cases  above  referred  to),  I  tliink  this  appeal  should  be  dis- 
missed, as  the  plaintifiEs  in  these  cases,  in  my  opinion,  occupy 
a  much  stronger  position  than  any  of  the  plaintiffs  did  in 
any  of  the  cases  referred  to,  except  perhaps  the  plaintiff  in 
the  case  of  Moffatt  v.  Leonard. 

The  plaintiffs  are  brothers,  born  in  London,  England,  and 
unmarried.  They  crossed  the  Atlantic  to  better  their  respec- 
tive positions,  and  were  engaged  in  working  at  their  trade  as 
carpenters  here.  William  left  England  only  about  2  year^  ago, 
and  most  of  his  time  has  been  spent  in  this  Territory  during 
that  period.  Arthur  lias  been  away  from  England  for  10 
years,  and  until  about  3  years  ago  most  of  his  time  since  leav- 
ing England  had  been  spent  in  different  parts  of  British 
Columbia;  but  for  the  past  2  or  3  years  a  considerable  por- 
tion of  his  time  has  been  spent  within  this  Territory.  They 
came  here  in  the  spring  of  1907  from  Vancouver  under  a 
written  contract  with  the  defendants,  and  one  of  the  terms 
of  the  contract,  upon  the  fulfilment  of  certain  conditions 
therein  contained,  entitled  each  of  them  to  a  return  ticket  to 
Vancouver.  After  their  dismissal,  each  applied  for  his  re- 
turn ticket  to  Vancouver,  and  each  says  It  was  for  the  purpose 
of  disposing  of  it,  as  he  thought  that  under  the  terms  of  the 
contract  he  was  entitled  to  this  return  ticket  or  passage.  Both 
plaintiffs  had  been  in  the  Yukon  Territory  previous  to  their 
return  in  1907  under  the  contract  with  the  defendants,  and 
both  in  their  affidavits  and  on  cross-examination  say  they 
intend  to  stay  here  so  long  as  they  can  obtain  employment^ 
^because  they  think  their  chances  for  success  are  better  here 
than  elsewhere.  This  is  newly  occupied  Territory,  and  many 
have  come  here  to  seek  their  fortunes  owing  to  the  rich  gold 
discoveries  that  have  b^en  made  here,  and,  although  no  per- 
son, I  think,  has  come  into  this  Territory  with  the  intention 
of  spending  the  remainder  of  his  life  here,  still  the  Territory 
has  become  the  ordinary  place  of  residence  of  many  persons. 
The  plaintiffs  have  left  their  home  in  London,  England,  and 
it  cannot  be  said  to  be  their  ordinary  place  of  residence  any 
longer,  and  this  is  not  contended.  Vancouver,  B.C.,  cannot 
be  called  their  ordinary  place  of  residence,  and,  in  my  opin- 
ion, after  reading  the  evidence,  this  is  the  only  country  that 
oan  be  said  to  contain  their  ordinary  place  of  residence. 

I  am,  therefore,  of  opinion  that  the  appeal  in  these  ca-M?s 
should  be  dismissed  with  costs.  Costs  in  one  appeal  to  he 
set  off  as  against  costs  in  the  other  appeal. 
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DuGAS,  J. : — ^I  agree  with  my  learned  brother  Mr.  Justice 
Macaulay  that  these  appeals  should  not  be  allowed. 

Personally  I  consider  that  it  is  useless  to  refer  to  the  au- 
thorities, which  in  England  and  in  Ontario  are  greatly  con- 
tradictory. We  are  here  under  very  different  conditions,  and 
the  law  has  to  be  applied  with  less  strictness,  so  far  as  the 
ordering  of  seciurity  is  concerned,  than  in  other  centres  of 
civilization. 

I  think  it  can  safely  be  said  that  there  is  not  a  citizen 
within  this  Territory  who  ever  intended  to  settle  here  for  life. 
We  are  all,  so  to  speak,  transient,  with  the  earnest  hope  to 
return  sooner  or  later  to  our  old  homes.  Aside  from 
the  government  officials  and  a  few  citizens  whose  callings  may 
be  considered  as  attaching  them  here  for  a  period  more  or  less 
limited,  no  one  knows  how  long  his  residence  will  be  con- 
tinued in  the  Yukon.  All  depends  on  the  more  or  less  suc- 
cess which  he  may  meet  in  his  ventures. 

The  respondents  are  of  this  class,  and,  no  more  than  any 
other  similar  litigant,  should  they  be  compelled  to  give  tlie 
security  asked  for. 

Those  are  the  facts  found  by  the  learned  trial  Judge,  and 
I  believe  that  his  judgment  should  not  be  disturbed.  There- 
fore, I  am  in  favour  of  dismissing  this  i^peal  with  costs,  to 
be  set  off  in  one  appeal  against  the  other. 


TTTKON  TEBBITOBT. 

May  IOth,  VM)S. 
full  court. 

iLLMA^  V.  YUKON  CONSOLIDATED  GOLD  FIELDS 

CO. 

(two  actions.) 

Master  and  Servant — Dismissal  of  Servant — Justification — 
Incompetency  —  Contract  of  Hiring — Provision  Making 
Master  Sole  Judge — Exercise  of  Power  of  Dismissal  for 
Cause  and  without  Fraud  or  Caprice — Bonus, 

Appeals  by  plaintiffs  from  judgment  of  Craig,  J.,  7  W.  L. 
B.  318,  dismissing  the  actions. 

The  appeals  were  heard  by  Dug  as  and  Macaulay,  J  J. 
F.  J.  Stacpoole  and  J.  A.  Clarke,  for  plaintiffs. 
J.  B.  Pattullo  and  H.  S.  Tobin,  for  defendants. 
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Macaulay,  J.: — These  were  actions  for  damages  for 
wrongful  dismissal  under  a  written  contract  of  hiring,  which 
contract  is  fully  set  out  in  the  judgment  of  the  trial  Judge. 
The  evidence  in  both  cases  being  similar  and  the  terms  of 
the  contract  being  the  same  in  both  cases,  they  were  con- 
solidated for  the  purposes  of  trial  and  also  for  the  purposes 
of  appeal. 

The  learned  trial  Judge  found  as  a  fact,  on  the  evidence, 
that  the  plaintiff  in  each  case  was  dismissed  for  cause,  and 
after  examining  the  evidence  I  see  no  reason  for  disturbing 
his  finding. 

It  was  argued  that  the  contracts  were  illegal,  owing  to 
the  provisions  of  clause  4  in  the  contracts,  which  provides, 
amongst  other  things,  that  in  all  cases  the  employer  should 
be  the  sole  judge  as  to  the  sufficiency  of  the  grounds  for  dis- 
charge and  termination  of  the  contract,  as  being  an  attempt 
to  oust  the  jurisdiction  of  the  Courts;  and  the  cases  of 
Scott  V.  Avery,  25  L.  J.  Eich.  308,  Horton  v.  Sayer,  29  L.  J. 
Exch.  28,  and  Lee  v.  Page,  30  L.  J.  Ch.  856,  were  cited  in 
support  of  this  contention.  The  case  of  Scott  v.  Avery  was 
an  action  on  a  policy  of  insurance,  where  a  mutual  assur- 
ance company  inserted  in  all  its  policies  a  condition  that 
when  a  loss  occurred  a  suffering  member  should  give  in  his 
claim  and  prove  his  loss  before  a  committee  of  members  ajv 
pointed  to  settle  the  amount;  that  if  a  difference  thereon 
arose  between  the  committee  and  the  suffering  member  the 
matter  should  be  referred  to  arbitration;  and  that  no  action 
should  be  brought  except  on  the  award  of  the  arbitrators; 
held,  that  this  condition  was  not  illegal  as  ousting  the  juris- 
diction of  the  Courts.  Horton  v.  Sayer  was  an  action  under 
a  lease  of  a  coal  mine,  where  it  was  agreed  between  the  par- 
ties that  any  and  all  matters  of  difference  between  them 
should  be  settled  by  arbitrators,  and  with  mutual  covenants 
to  obey  and  perform  the  award,  and  not  to  bring  any  action 
at  law  or  in  equity  without  first  submitting  all  matters  to 
arbitration;  held,  that,  as  the  agreements  and  covenants  t* 
refer  were  absolute  to  oust  the  jurisdiction  of  the  Superior 
Court,  they  were  void  for  that  purpose,  and  could  not  bo 
pleaded  in  bar  to  an  action  for  not  raising  4,000  tons  of 
coal  as  provided.  The  case  of  Lee  v.  Page  was  a  case  oi  part- 
nership between  two  solicitors,  and,  in  my  opinion,  does  not 
apply  to  the  case  before  us.  The  ease  of  Horton  v.  Saver 
differs  from  the  cases  before  us,  as  there  is  no  agreement  here 
not  to  appeal  to  the  Courts.     I  cannot  find  that  the  provi- 
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Bions  of  these  contracts  were  such  that  it  could  be  held  that 
there  was  any  attempt  to  oust  the  jurisdiction  of  the  Courts, 
and  I  think  the  cases  of  Eoberts  v.  Bury  Commissioners,  0 
C.  P.  309,  and  Blisset  v.  Daniel,  10  Hare  503,  and  the  line 
of  authorities  considered  by  the  learned  trial  Judge,  are 
more  in  point,  and  the  parties  having  agreed  that  the  em- 
ployer should  be  the  sole  judge  of  the  competency  and  eflB- 
(iency  of  the  workmen,  they'  are  bound  by  his  decision,  pro- 
vided that  his  judgment  was  exercised  fairly  and  not  fraudu- 
lently or  capriciously,  and  the  authorities  go  so  far  as  to 
hold  that  the  decision,  if  arrived  at  in  good  faith  and  bona 
fide,  even  if  upon  mistaken  grounds,  would  be  valid.  But 
in  these  cases  we  have  not  to  consider  this  latter  question, 
because  the  learned  trial  Judge  found — and  I  think  rightly — 
that  the  plaintifEs  were  dismissed  for  cause. 

It  was  also  contended  that,  under  the  terms  of  the  con- 
tracts, the  plaintiffs  were  entitled  to  notice  of  the  defend- 
ants' intention  to  dismiss,  and  also  entitled  to  a  hearing  of 
the  charges  preferred  against  them,  and  this  was  denied  them 
in  the  present  cases,  and  in  support  of  this  contention  the 
cases  of  In  re  Firmington  School,  Ex  p.  Ward,  10  Jur.,  re- 
ferred to  in  Willis  v.  Childe,  20  L.  J.  Ch.  113,  Hayman  v. 
Governors  of  Rugby  School,  43  L.  J.  Ch.  834,  and  other  au- 
thorities, were  cited.  These  were  cases  where  masters  were 
dismissed  by  trustees  of  different  schools,  some  of  which 
schools  were  founded  by  charter  and  others  appointed  trus- 
tees under  the  will  of  the  founder  of  the  school.  It  was 
held  in  some  cases  that  the  trustees  had  the  power  to  dis- 
miss without  notice,  and  in  others  that  notice  was  required; 
but  the  test  was  the  suflSciency  of  the  powers  vested  in  the 
trustees  under  the  instruments  by  which  they  were  appointed. 
In  Hayman  v.  Governors  of  Rugby  School  it  was  further 
held  that,  although  the  governing  body  might  dismiss  the 
master  if  they  gave  reasons  for  the  dismissal,  the  Court  would 
look  at  the  sufBciency  of  those  reasons. 

In  this  case  I  think,  under  the  agreements  entered  into 
between  the  parties,  whereby  it  was  provided  that  the  em- 
ployer might  terminate  the  emplo}Tnent  at  any  time,  and 
that  he  should  be  the  sole  judge  as  to  the  suflSciency  of  the 
grounds  for  discharge,  upon  all  the  authorities  the  defend- 
ants had  the  right  to  dismiss  without  notice,  provided  that 
^hey  acted  fairly  and  honestly,  and  the  trial  Judge  has  found 
that  they  so  acted ;  and  there  is  also  evidence  that  the  plain- 
tiffs did  have  a  hearing  before  Mr.  McCarthy,  the  defendants* 
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superintendent  of  dredges,  who  then  made  further  inquiries 
and  could  see  no  reason  for  reversing  the  decision  of  the 
foreman  Clements  who  dismissed  them. 

It  was  also  contended  that  the  dismissal  should  be  a  cor- 
porate act  and  should  have  been  made  by  the  board  of  direc- 
tors, because  by  the  terms  of  the  written  agreement  the  em- 
ployer alone  has  the  right  to  dismiss,  and,  if  it  were  intended 
that  the  power  should  be  delegated,  the  agreement  should  so 
provide.  No  authorities  were  cited  on  this  point.  The  con- 
tract itself  is  not  under  the  corporate  seal  of  the  company, 
but  signed  by  one  John  Clements  as  foreman  for  the  com- 
pany, and  I  am  of  opinion  that  such  acts  as  the  hiring  and 
dismissal  of  workmen  are  not  such  acts  as  required  the  cor- 
poration to  act  as  a  body  corporate  by  resolution  and  under 
seal:  see  Leake  on  Contracts,  pp.  512  and  513,  and  Austen 
V.  Bethnall,  43  L.  J.  C.  P.  100,  and  other  cases  referred  to 
in  the  foot-notes  at  pp.  512  and  613  of  Leake  on  Contracts. 

On  the  whole  cases  I  am  of  the  opinion  that  the  appeals 
should  be  dismissed  with  costs.  Costs  in  one  appeal  to  be 
set  off  as  against  costs  in  the  other  appeal. 


DuGAS^  J.: — I  also  agree  in  this  case  with  my  learned 
brother  Mr.  Justice  Macaulay  in  his  judgment,  for  the  rea- 
Bons  given. 

The  appellants  have  signed  a  very  rigid  contract,  it  is 
true,  but  they  did  so  willingly,  and,  as  it  is  legal,  they  have 
to  take  the  consequences  thereof.  If  we  could  find  a  simple 
caprice  in  the  fact  of  their  dismissal,  it  would  be  our  duty 
to  protect  them,  but  it  is  evident  that  it  was  not  so,  and 
that  they  were  dismissed  from  the  employment  of  the  com- 
pany in  good  faith  and  upon  reasons  given  by  those  in  au- 
thority. Even  if  they  had  been  injudicious,  provided  they 
were  in  good  faith,  it  would  be  suflBcient.  But  more  than 
that,  the  learned  trial  Judge  has  found  that  they  were  pro- 
perly dismissed,  and  we  should  not  disturb  his  finding  on 
that  point,  the  facts  being,  to  say  the  least,  discussible.  The 
appellants  had  the  opportunity  of  shewing  before  the  same 
oflBcials  in  authority  that  they  should  not  be  dismissed.  They 
failed  to  satisfy  them. 

Therefore,  I  am  of  opinion  that  this  appeal  should  be  dis- 
missed with  costs  to  be  set  off  against  the  costs  in  the  other 
appeal. 
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0HAMBEB8. 

^ALBERT  V.  JENSEN. 

Security  for  Costs — Nominal  Plaintiff — Proof  of  Solvency — 
Onus — Affidavit — Leave  to  Add  Real  Plaintiff. 

Motion  by  defendant  for  security  for  costs,  on  the  ground 
that  the  plaintiff  is  a  nominal  plaintiff,  having  no  interest  in 
the  subject-matter  of  the  action,  and  being  without  means  to 
satisfy  costs. 

M.  B.  O'Dell,  for  defendant. 
F.  J.  McDougall,  for  plaintiff. 

Craig,  J.: — The  material  put  in  is  the  affidavit  of  Mr. 

O^DelJ,  the  solicitor  for  the  defendant,  who  testifies  that  on 

examination  of  the  plaintiff  for  discovery  he  stated  that  he 

made  no  claim  to  the  subject-matter  of  the  action,  and  he  is 

representing  a  third  party  not  a  party  to  the  action.     Mr. 

O^Dell  further  swears  that  he  made  inquiries  from  different 

persons  in  the  city  of  Dawson  who  are  acquainted  with  the 

pJaintiff,  as  to  his  solvency,  and  was  informed  by  one  C. 

Jeanerette,  an  acquaintance  of  the  plaintiff,  that  he  was  not 

possessed  of  any  means  to  answer  a  judgment  for  costs,  and 

that,  to  the  best  of  the  deponent's  knowledge  and  belief,  the 

plaintiff  is  i^ot  possessed  of  means  or  property  that  could  be 

realized  upon  to  answer  any  judgment  for  costs.     No  answer 

rni..     ^riST'     W.I..R.   KO.   5—26 


•lit     .    ti.';  . 

mi 


378 


TEE  WESTERN  LAW  REPORTER. 


is  made  to  this  affidavit  by  the  plaintiff;  but  Jeanerette,  who 
seems  io  be  the  party  interested  in  the  action,  swears  that 
O'Dell  casually  asked  him,  without  indicating  why  he  wanted 
the  information,  whether  or  not  the  plaintiff  had  any  money, 
and  he  said  he  had  not,  meaning  that  he  had  no  bank  ac- 
count, but  that  he  believes  the  plaintiff  to  be  solvent  and  per- 
fectly able  to  pay  his  debts. 

Jeanerette  is  the  party  interested  in  tliis  action,  and  should 
be  the  real  plaintiff.  In  his  affidavit  he  describes  how  it 
comes  about  that  Jalbert  is  put  up  to  sue  in  his  stead.  The 
contest  is  over  the  staking  of  a  placer  mining  claim,  which 
was  owned  by  one  Dr.  Varicle  jointly  with  another,  and 
mortgaged  to  Jeanerette  tp  secure  a  debt.  Varicle  died,  and 
Jeanerette,  believing  that  owing  to  the  death  of  Varicle  the 
.  usual  lay-over  given  in  the  estates  of  deceased  persons  would 
be  allowed,  took  no  steps  to  represent.  It  was  afterwards 
discovered  that  the  claim  was  not  in  Varicle's  name,  but  in 
the  name  of  one  Cassel,  and  that,  therefore,  the  usual  rule 
Df  lay-over  could  not  be  applied  in  this  case,  and  he  found 
his  claim  had  lapsed,  and  employed  the  nominal  plaintiff 
Jalbert  to  stake  for  him. 

It  is  contended  that  he  should  not  be  forced  to  give  secu- 
rity because  this  is  a  forced  action ;  in  other  words,  the  con- 
test arises  between  the  parties  as  to  who  had  priority  of 
staking  and  as  to  the  regularity  of  their  staking,  the  raining 
recorder  refusing  to  give  a  grant  to  either  party  until  their 
rights  were  determined  by  a  protest  or  action,  and  this  ac- 
tion is  brought  to  establish  these  rights.  I  cannot  see  that 
that  makes  any  difference  to  the  rule  of  law  which  is  so  well 
determined  in  the  several  cases  of  Tennant  v.  Brown,  5  B.  & 
C.  208 ;  Hearsay  v.  Petchell,  7  Dowl.  437 ;  Clark  v.  St.  Cath- 
arines, 10  P.  R.  205;  Pritchard  v.  Pattison,  1  0.  L.  R.  37, 
and  Cowle  v.  Taylor,  31  Ch.  D.  34,  and  especially  the  judg- 
ment of  Bowen,  L.J.,  at  p.  38. 

Counsel  for  the  motion  argued  that,  when  once  the  want 
of  interest  in  the  action  was  established,  the  onus  of  shewing 
solvency  or  ability  to  pay  costs  was  shifted  to  the  plaintiff. 
I  can  find  no  authority  in  any  of  the  cases  for  this  proposi- 
tion. The  onus,  it  seems  to  me,  rests  upon  the  party  moving 
to  shew  both  the  want  of  interest  and  at  least  to  raise  a 
strong  presumption  that  the  plaintiff  would  not  be  able  to 
satisfy  a  judgment  for  costs  obtained  against  him.  The  only 
case  which  gives  colour  to  the  suggestion  of  counsel  on  this 
point  is  Hathaway  v.  Doig,  9  P.  R.  91,  where  Ferguson,  J., 
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does  indicate  that  the  presumption  of  non-ability  to  pay  costs 
bv  the  nominal  plaintiff  should  be  answered  fully  and  satis- 
factorily by  him.  I  concur  in  that  judgment.  In  this  case 
there  is  no  answer  put  in  by  the  plaintiff  at  all,  but  the  an- 
swer is  made  by  Jeanerette,  the  party  who  is  concerned  and 
staying  out  of  the  action  and  allowing  his  nominal  repre- 
sentative to  contest  the  action  for  him. 

1  will  allow  Jalbert  to  put  in  an  affidavit  in  answer  which 
must  be  full  and  satisfactory  in  regard  to  his  solvency.  If 
he  fails  to  do  that,  then  the  real  party  in  interest  in  the  action 
must  be  made  a  party  plaintiff  along  with  Jalbert  or  must 
give  security  in  $400.  He  will  have  10  days  to  file  his  affi- 
davit in  answer,  and  the  defendant  may  forthwith  proceed 
to  examine  him  upon  that  affidavit  if  he  sees  fit. 


KAHITOBA. 


Cameron,  J. 


April  30th,  1908. 


TRIAL. 
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Costs — Railway — Expropriation  of  Land  —  Action  for  Tres- 
pass— Offer  of  Compensation — General  Costs  of  Art  ion. 

Action  for  $2,000  damages  for  trespass,  or,  in  the  alter- 
native, for  a  mandamus  direeting  the  defendants  to  place 
niatterrs  in  train  to  assess  the  compensation  due  to  the  plain- 
tiff for  lands  taken  by  the  defendants  for  the  purposes 
of  the  railway. 

The  action  was  tried  on  12th  February,  IDOS.  before 
Cameron,  J.,  who  gave  judgment  for  the  plaintiff  for  the 
amount  paid  into  Court  by  the  defendants,  namely,  $238.50, 
folding  that  there  was  no  trespass,  and  direeting  the  defend- 
ants to  place  matt?-rs  in  train  to  assess  the  compensation 
<lue  to  the  plaintiff  for  the  lands  taken,  and  reserved  the 
question  of  the  costs  of  the  action  until  after  the  arbitra- 
tors made  their  award.  Judgment  having  boon  entered  on 
19th  March,  1908,  the  defendants  served  a  notice  of  expro- 
priation upon  the  plaintiff,  offering  $636  for  the  value  of  the 
linds  taken.  On  26th  March,  the  plaintiff  accepted  this 
amount. 
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The  plaintijff  then  moved  for  judgment  on  further  direc- 
tions and  for  costs. 

H.  P.  Blackwood,  for  plaintiff. 

C.  H.  Clarke,  K.C.,  for  defendants. 

Cameron,  J.,  held,  that,  notwithstanding  that  he  had 
held  that  there- was  no  trespass  on  the  defendants'  part,  the 
plaintiff  was  entitled  to  the  general  costs  of  the  action. 

Judgment  for  the  costs  of  action  and  of  this  application, 
tf»  he  taxed  to  the  plaintiff. 


MANITOBA. 


COURT  OF  APPEAL. 


May  6th,  1908. 


FEASER  V.  CANADIAN  PACIFIC  R.  W.  CO. 


J^ailway  —  Agreement  ivith  Mumripality — Confirmation  hy 
Statute  —  By-law  —  Permission  to  AUer  Grad^  of 
Streets  and  Construct  Subway  —  Injury  to  Land  Front- 
ing on  Streets — Injunction — ConMruction  of  Agreement 
— Work  Don^  in  Accordance  with  Agreement, 

Appeal  by  plaintiff  from  judgment  of  Cameron,  J.. 
7  W.  L.  R.  734,  dismissing  the  action. 

W.  R.  Mulock,  K.C.,  and  C.  P.  Wilson,  for  plaintiff. 
'H.  A.  Robson  and  A.  L.  Bond,  for  defendants  the  rail- 
way company. 

I.  Campbell,  K.C.,  and  T.  A.  Hunt,  for  defendants  the 
corporation  of  the  city  of  Winnipeg. 

The  judgment  of  the  Cou'rt  (Howell,  C.J.A.,  Perdue 
and  Phippen,  JJ.A.),  was  delivered  by 

Phtppen,  J.A.: — ^The  city  of  Winnipeg  and  the  Cana- 
dian Pacific  Railway  Co.,  after  protracted  negotiations,  exe- 
cuted an  agreem(?nt,  dated  3rd  December,  1903,  for  the 
re-arrangement  of  the  company's  tracks  in  the  city.  Th<e 
contract  was  appl*oved  by  by-law  No.  2,790,  and  the  agree- 
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ment  and  by-law  were  ratified  and  confirmed  by  Act  of 
the  legislature  of  Manitoba,  3  &  4  Edw.  VII.  ch.  64.  Both 
v.-ill  he  found  printed  as  a  schedule  to  the  confirming  Act. 

The  works  undertaken  by  the  company  were  of  consid- 
eiable  magnitude,  and  the  agreement  bears  evidence  that 
il  was  contemplated  they  would  occupy  some  time  in  their 
completion. 

At  the  time  the  agreement  was  made,  the  company's 
line  entered  Winnipeg  from  the  east  upon  Point  Douglas 
arenue,  a  street  Gf)  feet  wide,  running  east  and  west.  The 
compan}''8  tracks  were  at  that  time  laid  along  a  portion  of 
the  street  under  the  authority  of  city  by-law  No.  1,881, 
J  rinted  at  p.  367  of  the  consolidated  by-laws  of  the  city. 
For  a  number  of  yea/rs  past,  while  of)en  to  street  traffic,  the 
avenue  had  been  used  principally  for  railway  and  shipping 
purposes.  A  number  of  warehouses  had  been  erected  along 
itt  north  side,  east  of  Main  street,  and  the  company,  in  addi- 
tion to  two  through  traffic  tracks,  had  laid  indust^rial  tracks 
upon  the  street  for  shipping  accommodation.  Xo  portion 
of  the  avenue  was  actually  closed  by  by-law  1,881.  While 
the  company  were  authorized  to  place  tracks  upon  the  street, 
the  whole  avenue  remained  open  for  public  traffic,  but  in 
fact  its  utility  as  a  street  was  very  largely  curtailed  by  the 
operations  of  the  railway. 

By  the  agreement  of  1903  the  avenue  west  of  Main 
y^treet  was  entirely  closed  and  handed  over  to  the  company; 
east  of  Main  street  to  a  specifLed  point,  distant  therefrom 
probably  three-quarters  of  a  mile,  and  past  the  locus  in  quo, 
the  southerly  45  feet  of  the  avenue,  exoopt  a  crossing  at 
Eachel  street,  was  also  closed  and  handed  over  to  the  com- 
pany, and  the  company  wene  authorized  to  lay  tracks  on  the 
northerly  21  feet  of  the  avenue,  but  so  as  not  to  obstruct 
this  portion  of  the  street.  Ex  abundanti  cautela,  the 
fTo«s-streets.  in  so  far  as  they  were  identical  with  any  of 
the  closed  portions  of  the  avenue,  were  also  closed. 

The  re-arrangement  contemplated  the  raising  of  the  com- 
pany's tracks.  It  authorized  the  company  to  raise  the  grade 
of  the  avenue  as  the  company  might  deem  advisable,  but 
sc  as  "  not  to  exceed  10  feet  above  the  present  grade  of  its 
main  track  on  the  said  Point  Douglas  avenue."  The  com- 
pany undertook  to  at  once  procoed  with  the  construction 
of  a  subway  at  Main  street,  and,  until  the  tracks  were  raised, 
to  maintain  a    level  crossing,  with  gates  and  watch  men,  at 
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Rachel  street.     When  the  tracks  were  raised,  the  company 
agreed  to  supplant  this  level  crossing  with  a  subway. 

The  sections  of  the  contract  which  were  most  referred  to 
in  the  argnment  a're  as  follows:  '*  1.  That  the  city  gives  and 
i;rants  the  right  and  privilege  to  the  companiy'  to,  in  any 
manner  and  at  an/  time  the  company  thinks  proper,  re- 
ur  range  the  location  of  its  tracks  upon  Point  Douglas  avenue, 
ii>  the  city  of  Winnipeg,  and  re-construct  the  same,  and 
construct  any  additional  track  or  tracks  of  railway  along, 
upon,  or  over  any  part  of  the  said  Point  Douglas  avemie 
west  of  the  westerly  limit  of  Mc Arthur  street  produced 
northerly,  and  use  and  operatie  the  same,  and  for  that  pur- 
]H>se,  should  the  company  think  proper,  to  at  any  time  raise 
the  grade  and  surface  of  Point  Douglas  avenue,  or  of  any 
part  thereof,  and  tracks  thereon,  to  such  height  and  at  such 
points  as  the  company  ma^y  deem  advisablie,  but  not  to  exceed 
10  feet  above  the  present  grade  of  its  main  track  on  the 
*iaid  Point  Douglas  avenue.  Provided,  however,  as  to  the 
northerly  21  feet  in  width  of  said  avenue  east  of  Main  street 
nnd  west  of  the  line  between  lots  15  and  16  referred  to  in 
paragraph  3,  so  long  as  and  to  the  extent  that  it  Temains 
an  unclosed  street,  the  rigj;it  of  the  company  to  lay  tracks 
and  raise  the  grade  shall  be  subject  to  the  condition  that 
tliere  shall  be  no  obstruction  thereof,  unless  by  consent  of 
the  city,  without  turning  the  street  so  as  to  leave  an  open 
and  good  passage  for  carriages,  and  on  completion  of  the 
works  placing  the  street  in  good  passable  condition,  and 
tlie  Tail  itsiclf,  if  it  does  not,  when  the  works  are  completed, 
rise  above  or  sink  below  the  surface  of  the  'road  more  than 
one  inch,  shall  not  be  deemed  an  obstruction,  and  subject 
also  to  the  condition  that  the  company  shall  properly  grad^ 
up 'the  approaches  into  said  21  feet  of  the  streets  running 
tiiereto  from  the  north,  which  the  company  hereby  SLgiees 
to  do. 

"  15.  That  the  company  will  make  and  maintain  a  level 
rrossing  from  Annabel  to  Rachel  street  across  the  company s 
tracks  on  Point  Douglas  avenue,  and  will  pro^'dc  gates  and  a 
watchman  therefor.  Provided,  however,  that  when  the  com- 
pany desi'res  to  exercise  its  right  to  raise  its  tracks  or  the 
grade  of  the  said  Point  Douglas  avenue  as  hereinbefore 
mentioned,  at  such  point,  the  company  will  then  constnict 
for  and  on  behalf  and  under  the  authority  of  the  city,  a 
subway  crossing  in  lieu  of  such  level  crossing,  the  company 
doing  the  work  and  procuring  the  materials    therefor  at  its 
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own  expense.  Such  subway  shall  be  49  feet  in  width,  and 
the  character  and  plans  thereof  shall  be  submitted  to  and 
approved  by  the  council.  Said  subway  from  Annabel  to 
Iiachel  streets  shall  be  constructed  and  completed  within 
4  years  and  6  months  after  the  said  ratification  and  confirma- 
tion aforesaid.  If  the  council  and  company  cannot  agree  as 
to  the  character  and  plans,  the  question  in  difference  shall 
be  submitted  to  the  Kailway  Committee  of  the  Privy  Coun- 
cil of  Canada.'' 

Thereafter  the  plaintiff  purchased  two  vacant  lots  at  the 
north-east  corner  of  Rachel  street  and  the  avenue.  Rachel 
street  leads  into  the  avenue  from  the  north,  about  half  a 
iiule  east  of  Main  street,  and  immediately  to  the  west  of 
the  plaintiff's  property.  It  is  66  feet  in  width-  Nearly 
opposite  to  Rachel  street  and  practically  as  a  continuation 
thereof,  Annabel  street,  49  feet  in  width,  leads  out  of  the 
avenue  to  the  south.  At  the  time  of  the  agreement  streets 
in  the  locality  of  the  plaintiff's  property  wer?  so  arranged 
that  traffic  from  the  plaintiff's  land  must  find  its  way  to 
the  business  portion  of  the  eity  across  the  tracks  and  along 
Annabel  street,  or  some  parallel  street,  o»r  westerly  for  a 
distance  at  least  along  the  avenue;  otherwise  (assuming  Ra- 
chel street  to  be  stopped  as  at  present)  easterly  along  the 
avenue  and  then  by  a  circuitous  and  most  inconvenient 
route  to  the  north  and  west  to  Main  street.  As  a  matter 
of  fact,  the  evidence  shews  that  practically  all  traffic  from 
the  north  side  of  the  avenue  found  its  way  across  the  avenue 
at  the  nearest  cross  street  and  so  to  its  destination  along 
viays  to  the  south  of  the  tracks. 

At  the  date  of  the  agreement  there  were  throe  tracks  on 
the.  avenue  at  the  point  between  Rachel  and  Annabel 
streets — two  through  tracks  and  a  side  track  for  local  ware- 
housing accommodation. 

Since  the  agreement  the  company  has  raised  practically 
the  whole  southerly  45  feet  of  the  avenue  about  6  and  a 
half  feet,  entirely  cutting  this  portion  off  for  traffic  either 
along  or  across  the  street.  It  has,  to  some  extent,  re- 
arranged its  tracks  on  the  northerly  21  foot  of  the  avenue, 
which  portion  of  the  street  remains  at  its  old  level.  It  has 
removed  the  local  track  from  the  avenue  between  Rachel 
and  Annabel  streets,  connecting  the  industrial  track  so 
severed  with  its  main  tracks  at  two  points  by  steep  grades, 
hoth  east  and  west  of  Racliol  street. 
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To  carry  out  its  agreement  with  the  city  the  company 
prepared  plans  of  a  subway  at  Rachel  street,  which  plans 
Avere  submitted  to  and  approved  by  the  city,  as  provided 
by  clause  15  of  the  contract,  and  work  has  progressed  to 
the  extent  of  excavating  the  subway,  which,  at  present,  is 
partly  completed  so  as  to  permit  of  temporary  use. 

The  subway,  if  completed  according  to  the  agreed  plans, 
will  be  of  the  width  specified  in  the  contract,  with  a  head- 
room of  14  feet.  The  excavation  will  necessarily  render 
Eachel  street  useless  as  an  approaching  si/r^eet  to  the  avenue- 
To  minimize  the  length  of  the  grade  approaches,  or  for  other 
reasons  appealing  to  the  judgment  of  the  contracting  par- 
ties, the  least  depth  possible,  providing  the  necessaiy  head- 
room, has  been  adopted.  As  the  tracks  are  some  6  feet 
higher  than  the  northerly  21  feet  of  the  avenue,  it  is  im- 
practicable, without  raising  the  avenue  grade  to  the  track- 
level  or  increasing  the  depth  of  the  subway,  to  cover  all 
that  portion  of  the  subway  crossing  the  northerly  21  feet 
of  the  avenue.  The  result  is  that  the  avenue  is,  and  will 
continue,  completely  severed  for  all  traffic  purposes  east 
and  west  at  Kachel  street,  rendering  it  entirely  useless  to 
the  plaintiff's  property  as  a  street  to  the  west,  and  forcing 
his  traffic,  on  the  a'rfangement  of  the  streets  as  they  were 
when  the  agreement  was  made,  along  the  avenue  to  the  east 
and  by  the  inconvenient  and  lengthened  route  above  de- 
scribed to  Main  street.  Of  this  the  plaintiff  complains, 
and  seeks  a  mandatory  injunction  to  compel  the  contracting 
parties  to  construct  the  subway  according  to  what  he  aigne? 
are  the  terms  of  the  agreement  and  ratifying  Act,  leaving 
the  avenue  open  to  him  as  a  street  to  the  west. 

The  permanent  severing  of  the  avenue  is  undoubtedly 
an  appreciable  damage  to  the  plaintiff's  property.  It  i^ 
not  contended  that  the  city  has  authority  (without  at  lea^t 
taking  steps  under  its  charter,  which  it  has  not  attempted 
to  take,  and  which  might  or  might  not  authorize  what  has 
Wen  done),  apart  from  the  power  conferred  by  the  ratifica- 
tion of  the  contract,  to  permanently  sever  the  avenue,  and 
it  therefore  becomes  necessary  to  determine  how  far  thei 
completed  work  has  boon  authorized  by  the  special  legisla- 
tion. 

By  sec.  23  of  tlio  ratifying  Act  ^'By-law  Xo.  2790 
of  the  city  of  Winnipeg,  set  out  in  schedule  B.  hereto,  is 
hereby  validated  and  confinned  in  all  respects  as  fully  as 
if  the  provisions   of  the  said  by-law  and  the  said  agree- 
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ment  made  a  part  thereof  had  been  enacted  by  tlie  legisla- 
ture of  this  province-"  The  agTBenient  having  thus  de- 
ceived the  force  of  an  Act  of  the  legislature,  all  powers 
therein  assumed,  or  necessarily  to  be  inferred  from  its  pro- 
visions, are  effective  and  binding  upon  private  interests, 
private  rights  being  fully  protected  by  the  very  ample  pro- 
vision for  compensation  for  damages  occasioned  by  the 
works. 

The  first  argument  advanced  on  behalf  of  the  appellant 
was,  that  the  right  of  the  railway'  to  raise  the  grade  or 
any  part  of  the  grade  on  the  avenue  was  restricted  to  a 
raising  of  the  whole  grade  for  the  full  width  of  the  street 
at  the  point  or  points  &eleeted  by  the  comi)any.  That  is, 
that  while  the  company  could  raise  a  particula'r  portion 
of  the  grade  longitudinally  within  the  limits  iinjmsed,  it 
could  not  raise  the  southerly  45  feet,  leaving  the  northerly 
21  feet,  alongside  the  raised  portion,  at  the  old  or  some 
other  level.  While  this  argument,  which  was  based  on  a 
consideration  of  by-law  1881,  of  the  use  of  the  word  gradfe 
JL  the  contract,  of  the  covenant  to  construct  approaches, 
and  of  certain  minuti«  in  the  agreement,  was  strongly 
urged,  it  did  not  appeal  to  my  mind  as  tenable.  When  it 
^as  pointed  out  to  the  appellant's  counsel  that,  carried  to 
its  logical  result,  such  a  construction  would  necessarily 
lead  to  the  blocking  of  all  piesent  warehouses  by  their  being 
put  out  of  loading  track  level,  would  block  the  entrance  to 
a  valuable  hotel,  and  would  leave  a  G-foot  perpendicular 
approach  from  Main  street  to  the  northerly  21  feet  of  the 
avenue,  the  contention  was  changed  to  one  that  the  com- 
pare' was  limited  to  a  full  raising  at  Rachel  street  with  an 
incline  of  the  grade  on  the  northerly  21  feet  of  the  avenue 
until  it  reached  its  present  level  at  ^Fain  stroet. 

I  must  confess  I  cjin  find  nothing  to  justify  this  con- 
struction of  the  agreement.  On  the  contrary,  the  agree- 
ment expressly  states  that  the  company  may,  for  the  \n\v- 
pose  of  the  works  or  operations  authorized  by  the  earlier 
part  of  sec.  1,  should  it  think  proper,  at  ariV  time  raise 
the  grade  and  surface  of  Point  Douglas  avenue  or  of  any 
part  thereof  and  tracks  thereon  to  such  height  and  at 
such  points  as  it  may  deem  advisable,  but  not  to  exceed, 
&c.  I  think  the  agreement  means  exactly  what  it  states,  in 
what,  to  my  mind,  is  plain  and  unequivocal  language,  and 
that  we  should  be  straining  for  a  false  construction  to  hold 
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that  "any  part  of  the  grade  at  an^-"  point"  means  the 
v/hole  grade  and  nothing  less  than  the  whole  g^ftde  at  that 
point. 

Again,  sec.  15  provides  "  that  when  the  company  desires 
io  exercise  its  right  to  raise  its  tracks  or  the  grade  on 
Point  Douglas  avenue  ''  at  Rachel  street,  it  will  construct 
the  subway,  ft  would  be  difficult  to  raise  the  company's 
tracks  without  raising  that  portion  of  the  grade  beneath 
them.  When  the  agreement  speaks  of  raising  the  tracks 
01  the  grade,  it  uses  the  word  "  gratle  "  as  distinguished 
from,  not  aa^  synonymous  with,  "  tracks,"  and  either  as 
embracing  the  whole  grade,  including  the  portion  on  which 
the  tracks  are  laid  as  well  as  the  northerly  21  feet,  or  as 
referring  to  the  northei^ly  21  feet  alone,  thus  recognizing 
the  right  of  the  company,  at  the  identical  point  in  issue, 
to  raise  either  the  tracks  or  the  whole  grade,  a  right  incon- 
sistent with  the  contention  of  the  plaintiff- 
It  was  next  argued  that  the  agreement  expresses  a  cleat 
intention  that  the  northerly  21  feet  of  the  avenue  should 
remain  oprn  as  a  street,  to  this  extent  limiting  the  power 
of  the  contracting  parties  to  agree  as  to  the  plans  and 
character  of  the  subway.  In  other  wdrds,  that  the  power 
to  construct  the  subway  is  subservient  to  the  obligation  to 
keep  the  avenue  open,  thus  restricting  the  contract  as  em- 
powering its  severance. 

While  the  southerly  45  feet  is  stopped  up,  the  northerly 
21  feet  is  expressly  excepted  f*rom  closure,  and,  although 
the  company  is  authorized  to  lay  tracks  and  raise  the 
grade,  it  can  only  do  so  subject  to  the  following  express 
limitation:  ** Provided,  however,  as  to  the  northerly  21 
feet  in  width  of  said  avenue  ...  so  long  as  and  to  the 
extent  that  it  remains  as  an  unclosed  street,  the  right  of 
the  company  to  lay  tracks  and  to  taise  the  grade  shall  l>e 
subject  to  the  condition  that  there  shall  be  no  obstruction 
thereof,  unless  by  consent  of  the  city,  without  turning  the 
street  so  as  to  leave  an  open  and  good  passage  for  car- 
riages, and  on  completion  of  the  works  placing  the  street  in 
good  passable  condition,  and  the  rail  itself,  if  it  does  not, 
when  the  works  are  completed,  rise  above  or  fall  below  the 
surface  of  the  road  more  than  an  inch,  shall  not  be  deemed 
an  obstruction,  and  subject  also  to  the  condition  that  the 
couipany  shall  properly  grade  up  the  approaches  into  the 
said  21  feet  of  the  streets  running  thereto  from  the  north, 
which  the  company  hereb)-'  agrees  to  do." 
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It  will  be  observed  that  the  company  is  authorized  to 
proceed  immediately  with  certain  of  the  works;  others, 
which  are  to  be  undertaken,  are  to  be  delayed  in  their  na- 
tality until  the  plans  are  approved  by  the  city.  While 
the  company  is  authorized  to  lay  tracks  on  the  northerly 
portion  of  the  avenue,  it  is  forbidden  to  unnecessarily  in- 
terfere with  its  use  as  a  street,  either  in  the  location  or 
construction  of  tracks  or  in  the  contemplated  grade  changes. 

I  cannot  bring  myself  to  believe,  however,  that  this  re- 
Ft fiction  against  closing  the  street  extends  beyond  the  pro- 
ViVions  of  sec.  1  of  the  contract.  The  language  is  plain, 
that  the  company,  in  proceeding  with  stated  works,  is  not  to 
floge  the  northerly  21  feet  as  a  street,  but  I  fail  to  con- 
clude from  this  an  intention  to  necessarily  keep  this  por- 
tion of  the  street  open  as  against  other  authorized  works — 
works  the  plans  and  character  of  which  must  be  approved 
by  the  city  before  they  can  be  undertaken,  and  the  details 
of  which  could  not  have  been  anticipated  by  the  contract- 
ing parties  when  the  agreement  was  made. 

The  appeal  was  argued  as  if  sees.  1  and  3  should  be 
construed  as  sections  of  an  Act  of  the  legislature-  That, 
t^'  my  mind,  is  scarcely  correct.  The  language  was  first 
used  in  a  contract,  and  the  intention  of  the  contracting 
parties  was  not  altered  by  the  agreement  subsequently 
receiving  legislative  sanction.  The  meaning  must,  there, 
fore,  be  sought  as  in  a  contract,  which  contract  was  to  de- 
pend on  legislative  approval  for  its  validity,  and  one,  there- 
fore, the  t^rms  of  which  could  not  be  altered  by  subse- 
quent agreement  between  the  contracting  parties.  Under 
such  circumstances,  I  would  not  anticipate*  unnecessary 
restrictions  on  the  manner  of  executing  contemplated  w^orks, 
the  particulars  of  which  were  then  unknown,  Init  which 
afterwards  recjuired  the  approval  of  all  agrc'eing  parties 
I'cfore  being  proceeded  with.  Legislative  authoritiv*  has 
heen  granted  to  carry  out  the  intended  works.  Ono  of  these 
work's  is  the  subway,  which  is  to  be  constructed  under  the 
autho>rity  of  the  city  after  the  character  and  plans  have 
been  submitted  to  and  approved  by  the  council.  Unless 
restricted  by  other  portions  of  the  contract,  the  agreement, 
when  ratified,  is  a  statutory  authority  to  construct  in  any 
suitable  manner,  of  which,  I  think,  the  council,  as  the  na- 
tural guardians  of  the  city's  streets,  are  the  safe  and  pro- 
per judges.     Having  regard  to  the  local  conditions  as  dis- 
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closed  by  the  evidence,  I  cannot  conclude  that  the  con- 
struction of  the  subway  as  proposed  is  unreasonable. 

This  is  not  the  case  of  severing  an  important  highway. 
The  avenue  has  been  a  street  in  name  only,  since  Winnipeg 
became  known.  Carrying  the  traffic  of  a  great  transcon- 
tinental railway,  with  its  surface  covered  with  main  and 
industrial  tracks,  blocked  with  cars  loading  at  warehouses, 
and  rendered  dangerous  by  passing  trains,  it  must  have 
been,  as  pictured  by  witnesses,  a  street  to  be  avoided  rather 
than  travelled.  Under  the  terms  of  the  agreement,  two- 
thirds  of  the  street  were  to  be  enti'iely  stopped,  and  the 
company  is  given  utilimited  rights  to  lay  industrial  tracks 
en  the  remaining  21  feet,  a  strip  so  narrow  as  to  be  blocked 
by  a  loading  car.  While  by  sec.  1  the  company  is  forbid- 
den from  entirely  closing  it  by  its  tracks  or  grade  changes, 
the  authorized  works  have  so  minimized  its  street  usefulness 
ae  to  avoid  any  violent  presumption  against  the  authority 
of  the  city  to  determine  that  other  authorized  improve- 
ments may  best  be  proceeded  with  at  the  penalty  of  'its 
severance,  particularly  when  all  damages,  including  those 
occasioned  by  severance,  are  made  the  subject  of  compen- 
sation  and   changed   against  the   railway. 

I  am  unable  to  find  in  the  terms  of  the  contract  any 
limitation  on  tho  right  of  the  city  to  sever  the  street  im- 
pliedly granted  by  sec.  15,  should  such  action  appear 
rfasonable  and  proper  in  executing  the  authorized  work. 
Considering  the  magnitude  of  the  contemplated  undertak- 
ing, and  'realizing  the  impossibility  of  complete  anticipation 
at  the  time  of  the  agreement,  the  contract  should  be  broadly 
construed  along  those  lines  which  empower  the  city  to  work 
it  to  an  harmonious  and  successful  conclusion. 

IMnch  that  I  have  said  applies  to  the  next  point  taken 
by  the  appellant,  that  the  subway  was  to  be  in  lieu  of  a  level 
crossing,  and  was,  therefore,  to  be  a  subway  to  the  extent 
that  the  crossing  was  a  crossing;  that  it  was  to  be  a  sub- 
\vay  from  Rachel  to  Annabel  streets,  whereas  the  subway 
being  constructed  is  not  a  subway  from  street  to  street,  a 
part  of  the  distance  being  occupied  by  the  necessary^  ap- 
proaches. I  cannot  impose  any  such  technical  limitation 
on  the  city  in  approving,  as  authorized,  the  plans  of  the 
v/ork.  The  language  of  the  agreement  is  at  movst  descrip- 
tive. It  would  be  na'rrow  indeed  to  hold  that  the  agreeinc: 
])arties  intended  to  thus  limit  the  exercise  of  their  later 
judgment. 
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I  do  not  concern  myself  with  the  Railway  Act.  Having 
held  that  the  work  is  authorized  by  the  local  Act,  and  the 
Railway  Committee  having  by  order  sanctioned  its  execu- 
tion, and  counsel  for  the  plaintiff  admitting  that  his  claim 
i.  for  an  injunction  alone,  and  it  appearing  that  the  work 
:  not  being  done  under  the  Railway  Act,  such  a  consid- 
eration would  be  foreign  to  the  issue. 

In  view  of  the  able  and  exhaustive  judgment  of  the 
karned  trial  Judge,  which  I  fully  adopt,  I  have  possibly 
tlis^cussed  the  issues  at  unnecessary  length.  The  fact  that 
counsel  have  shewn  by  their  very  full  arguments  the  im- 
rortance  they  attach  to  the  question,  nmst  serve  as  my  jus- 
tification. 

The  appeal  is  dismissed  with  costs- 


XAiriTOBA. 


COURT  OF  APPEAL. 


May  12th,  1908. 


TRADERS  BANK  OF  CANADA   v.  WRIGHT. 

Injunction — Interim  Order — Action  on  Behalf  of  all  Credi- 
tors— Injunction  Restraining  Debtor  from  Transferrinfj 
his  Property  before  Judgment — Pleading — Statement  of 
Claim  —  Insufficiency — Evidence  —  Fraud  —  Parties — 
Fraudulent  Grantor — Costs — Appeal. 

In  the  report  of  this  case,  ante  208,  it  was  stated  that 
Perdue,  J.A.,  concurred  with  Howell,  C.JA.,  and  Rich- 
ards, J.A. 


Perdue,  J.A.,  afterwards  gave  his  'reasons  in  writing 
a«!  follows: — 

This  is  an  action  by  the  Traders  Bank  of  Canada,  suing 
f;Ti  behalf  of  themselves  and  all  other  creditors  of  the  do- 
fpTidant  Archibald  Wright,  against  him  and  his  wife  Mai^' 
Wn>ht- 

The  statement  of  claim  alleges  that  by  an  agreement  in 
writing  dated  8th  September,  lOOf),  the  defendant  A'rchibal<i 
bright  guaranteed  payment  to  the  plaintiffs  to  the  extent 
of  $100,000  of  advances  by  the  plaintiffs  to  the  House  Fur- 
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Dishings  Company  Limited,  later  known  as  Ideal  House 
Furnishers  Limited.  The  plaintiffs  further  all^  that, 
by  an  action  previously  commenced  in  the  same  month 
against  the  defendant  Archibald  Wright,  they  assert  (in 
that  action)  that  he  is  indebted  to  them  unde-r  the  said 
guaranty  in  the  sum  of  $100,000,  and  that  they  seek  to 
recover  tliat  sum  in  the  said  action.  It  is  then  alleged  that 
prior  to  or  at  the  time  of  taking  the  said  guaranty  the  de- 
fendant Archibald  Wright  was  the  owner  of  capital  stock  in 
certain  companies  to  a  large  amount,  the  names  of  the 
companies  and  the  par  value  of  tlie  stock  being  set  out  in 
detail.  The  plaintiffs  then  charge  that  in  or  about  the 
month  of  September,  1906,  the  defendant  Archibald  Wrifrht 
with  the  intent  and  design  of  defeating,  delaying,  and  hin- 
dering the  plaintiffs  and  his  other  creditors  in  the  recovery 
of  their  debts,  transferred,  without  any  valuable  consider- 
ation, to  his  co-defendant,  Mary  Wright,  all  his  stock  in 
the  Tuxedo  Park  Company,  one  of  the  companies  previously 
mentioned,  and  that  he  also,  without  valuable  consideration, 
and  with  the  same  intent  and  design,  transferred  to  her 
other  of  the  said  stocks,  not  mentioning  them  by  name. 
The  relief  asked  is  that  the  transfers  should  be  declared 
to  be  fraudulent  and  void  b&  against  the  plaintiffs  and 
other  creditors  of  Archibald  Wright;  that  MsLvy  Wright 
should  be  declared  a  trustee  for  him  of  the  stocks  trans- 
ferred; and  that  both  defendants  should  be  restrained  from 
dealing  with  or  further  transferring  the  said  stocks  or  any 
of  them. 

On  the  motion  of  the  plaintiffs  an  injunction  was  granted 
by  Macdonald,  J.,  Testraining  the  defendant  Archibald 
Wright  from  ]jarting  with  or  transferring  the  stocks  in 
some  9  companies  until  the  t»iial  of  the  action,  and  also  re- 
straining the  defendant  Mary  Wright  "from  further  re- 
transferring,  until  the  trial  or  other  determination  of  this 
action,  the  stocks  heretofore  transferred  to  her  by  the 
defendant  Archibald  Wright  in  the  Tuxedo  Park  Company 
Limited,  the  Winnipeg  Saddlery  Company  Limited,  and  the 
Standard  Trusts  Company  Limited,  'and  any  other  of  the 
before  mentioned  stocks  that  may  have  been  transferred  to 
her  by  the  defendant  Archibald  Wright  without  valuable 
crnsidcration  or  with  the  intent  and  design  of  defeating, 
delaying,  and  hindering  the  plaintiffs  and  the  defendant 
Archibald  Wright's  other  creditors  in  the  recovery  of  their 
debts." 
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The  statement  of  claim  contained  no  allegation  that 
Archibald  Wright  was  indebted  to  the  plaintiffs;  it  simply 
alleged  that  in  a  prior  action,  then  pending,  they'  asserted 
that  he  was  indebted  under  the  guaranty  in  the  full  amount 
thereof.  There  is  no  allegation  in  the  statement  of  claim 
that  he  is  indebted  to  any  other  creditor.  The  affidavits 
filed  shewed  that  the  Ideal  House  Furnishers  Limited,  on 
behalf  of  which  (in  the  person  of  its  predecessor)  the  guar- 
anty was  given,  was  being  wound  up.  The  guaranty  upon 
which  the  two  actions  were  founded  is  signed  by  Wright 
aD(i  4  other  persons.  It  states  that  in  consideration 
of  the  plaintiffs  making  advances  to  the  House  I\ir- 
Fiiishing  Company  Limited,  to  the  extent  of  $100,000, 
bv  discounts  of  negotiable  securities,  overdrafts,  or  other- 
wise, the  guarantors  jointly  and  severally  guarantee  pay- 
ni«?nt  in  full  of  such  negotiable  'securities  or  overdrafts 
or  other  indebtedness,  that  it  is  a  continuing  guaranty, 
that  the  doctrines  of  principal  and  surety  shall  not  apply, 
that  the  guarantor  shall  be  liable  for  the  ultimate  balance 
remaining  after  all  moneys  obtainable  from  other  sources 
shall  have  been  applied  in  reduction  of  the  amount  due 
from  the  company  to  the  bank,  but  that  the  bank  shall  not 
be  bound  to  exhaust  all  recourse  against  other  parties  pre- 
Mously  to  making  demand  on  the  guarantors.  It  also  de- 
clares that  the  intention  is  that  the  bank  shall  have  the 
right  to  demand  and  enforce  the  guaranty  in  whole  or  in 
part  from  the  guarantor  whenever  the  principal  debtor  or 
other  part}'  or  parties  concerned  fail  to  discharge  any 
f  blio^ation  they  may  have  entered  into. 

There  is  no  allegation  in  the  statement  of  claim  that  tba 
House  Furnishings  Company  Limited  or  the  Ideal  House 
Furnishers  Limited  is  indebted  to  the  plaintiffs  in  any  sum, 
or  that  there  is  any  sum  due  to  the  plaintiffs  in  respect 
of  negotiable  securities  discounted  for  these  companies,  or 
cither  of  them,  or  for  overdrafts  or  other  indebtedness  in- 
curred by  them  or  either  of  them.  There  is  nothing  in 
the  statement  of  claim  which  alleges  or  shews  that  Archi- 
bald Wright  is  indebted  to  the  plaintiffs  or  that  any  liability 
linder  the  guaranty  ha[S  accrued  against  him  in  favour  of 
them.  There  is  nothing,  therefore,  so  far  as  that  pleading 
in  concerned,  which  would  justify  the  Court  in  restraining 
him  from  dealing  with  his  property.  Much  less  is  there 
anything  in  the  statement  of  claim  which  would  warrant 
the  granting  of  an  injunction  against  Mary  Wright  to  re- 
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strain  her  from  transferring  the  stocks  she  received  from 
her  husband,  whether  she  did  or  did  not  pa^'  any  vahie  for 
them. 

The  injunction  must,  therefore,  be  dissolved.  At  the 
lequest  of  counsel  for  the  plaintiffs  leave  is  granted  to 
amend  the  statement  of  claim  within  14  days  from  the  entry 
of  the  order- 
Counsel  for  the  defendants  urged  that,  as  the  plaintiffs 
will  have  to  make  out  a  new  case  if  both  defendants  are 
retained  as  parties  to  the  suit,  the  costs  of  the  motion  for 
injunction  and  of  the  appeal  should  be  payable  forthwith. 
Under  the  former  equity  practice  ATChibald  Wright 
would  not  be  a  necessary  or  proper  party  to  a  suit  hv  a 
judgment  creditor  or  by  a  simple  contract  creditor  suing 
on  behalf  of  himself  and  of  all  other  creditors  to  set 
aside  a  transfer  of  Wright's  property  by  him  as  fraudulent 
and  void  against  the  creditor  or  creditors:  Weise  v.  Wardle, 
L.  R.  19  Eq.  171;  Bank  of  Montreal  v.  Black,  9  Man.  L 
R.  439. 

In  Gibbons  v.  Darvill,  12  P.  R-  478,  Rose,  J.,  held  that 
since  the  introduction  of  the  Judicature  Act  the  debtor  as 
\\ell  as  the  fraudulent  grantee  should  be  a  party  to  such  a 
suit,  but  the  reasons  for  so  holding  are  not  clearly  dis- 
closed in  the  report.  In  Schwa'rtz  v.  Winkler,  14  Man. 
L.  R.  197,  Killam,  C.J.,  held  that  in  a  suit  by  an  assignee 
for  the  benefit  of  creditors,  the  debtor  was  not,  under  the 
present  practice,  a  necessary  or  proper  party  to  a  suit  to  set 
aside  a  fraudulent  conveyance  made  by  him.  Whether  the 
debtor  should  or  should  not  be  a.  proper  party  now  will  de- 
pend upon  the  form  of  the  suit  and  of  the  relief  asked. 
Undor  the  present  practice  all  persons  may  be  joined  as 
defendants  against  whom  the  right  to  any  relief  is  alleged 
to  exist,  whether  jointly,  severally,  or  in  the  alternative: 
King's  Bench  Act,  Rule  219. 

It  has  been  shewn  that  there  is  another  and  a  prior  suit 
by  the  plaintiffs  pending  against  Archibald  Wright  in  which 
they  are  seeking  to  obtain  a  judgment  against  him  on  the 
guaranty.  Until  the  statement  of  claim  in  the  suit  now  un- 
der consideration  shall  hav0  been  amended,  it  is  uncertain 
what  relief  will  be  claimed  against  him  which  might  make  him 
a  proper  party,  or  whether'  he  will  or  will  not  be  retained 
as  a  party.  It  would  therefore  seem  proper  that  under 
the  circumstances  the  plaintiff  should  be  ordered  to  pay  the 
defendants'  costs  of  the  motion  for  injunction  and  of  this 
appeal  forthwith. 


RE  REID, 


393 


MAHITOBA. 


Macdonald,  J- 


May  14th,  1908. 
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Solicitor — Bill  of  CosU — Deli  very  of — Application  by  Client 
for  Taxation — Substituted  Service  on  Solicitor — Practice, 


Application  by  the  executors  of  one  Keid  for  an  order 
for  leave  to  serve  siibstitutionally  a  notice  of  motion  for  an 
order  to  refer  a  solicitor's  bill  to  taxation.  The  solicitor 
had  rendered  a  bill  of  costs,  dated  16th  September,  1907, 
to  the  executors.  SubseqiLently  the  solicitor,  who,  up  to 
that  time,  had  been  practising  in  Winnipeg  and  had  charge 
of  the  estate,  left  and  went  to  Calgar\'.  Efforts  were  made 
tf  serve  him  personally  with  the  necessary  material  to  ob- 
tain an  order  to  tax  the  bill.  This  could  not  be  done,  owinsr 
10  the  fact  that  the  solicitor  could  not  be  found.  It  was 
shewn  that  reasonable  efforts  had  been  made  to  effect  per- 
s«nal  service. 

H.  P.  Blackwood,  for  the  applicant*?.  The  Imperial  Act 
C  &  7  Vict.  ch.  73  is  in  force  in  Manitoba.  Section  37  pro- 
vides that  the  Court  has  power  to  refer  a  solicitor's  bill 
alroady  delivered  for  taxation:  (a)  at  the  instance  of  the 
client  within  one  month  after  the  bill  has  been  delivered; 
(h)  at  the  instance  of  either  the  solicitor  or  the  client, 
after  the  lapse  of  a  month  from  the  delivery  of  the  bill, 
in  case  application  for  taxation  has  not  been  made  by  the 
client  within  the  month.  Here  the  bill  was  delivered  in 
September,  1907.  See  Meyers  v.  :Munroe,  4  W.  L.  R.  221, 
16  Man.  L.  R.  112.  As  to  substitutional  nervice  of  notice 
of  motion,  see  King^s  Bench  Act,  Rule  308,  and  Re  Chat- 
ham Harvester  Co-  v.  Cam])bell,  12  P.  R.  fi66,  where  the 
analogous  Ontario  Rule  is  discussed. 

Macdonald,  J.,  made  an  order  allowing  substitutional 
service  of  the  notice  of  motion  for  an  order  to  refer  the  bill 
to  a  taxing  officer  for  taxation,  by  dispatching  the  notice 
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in  a  prepaid  registered  letter  addressed  to  the  solicitor  at 
Calgary,  and  by  mailing  the  notice  of  motion  to  the  ooli- 
cito»i*  in  the  care  of  another  solicitor  practising  in  Winni- 
peg who  was  likely  to  know  of  the  solicitor's  whereabouts, 
the  latter  letter  to  have  the  words  "Please  forward^ 
marked  on  the  envelope. 


BBITISH  COLUMBIA. 

Wilson,  Co.  C.J.  February  20th,  1908. 

COUNTY  COURT  OF   EAST  KOOTENAY. 

Re  FERNIE  liquor  APPEAL. 

Liquor  Licence  Act — Renewal  of  License — Powers  of  License 
Commissioners — Appeal  to  County  Court  Judge — Petition 
under  sec.  Jt2 — Right  of  Appeal, 

Appeal  by  Lawson  and  others  from  a  decision  of  license 
commissioners  granting  a  renewal  of  a  retail  liquor  license 
to  Charles  Farrell. 

W.  A.  Macdonald,  K.C.,  for  the  appellants- 
Ross  and  Alexander,  for  the  respondent. 

Wilson,  Co.  C.J. : — This  is  an  appeal  by  certain  license 
holders  at  Morrissey  against  the  decision  of  the  license  com- 
missioners granting  a  renewal  of  a  liquor  license  to  Farrell. 
The  appeal  is  not  based  on  what  might  be  called  "an  im- 
proper renewal,"  but  is  based  on  the  fact  that  at  the  time  the 
license  was  granted  there  were  already  within  that  license 
locality  3  licenses  granted  and  issued,  and  that  the  population 
did  not  exceed  1,500,  but  as  a  matter  of  fact  was  under  100. 
\t  was  contended  that  the  original  issue  of  the  license  was 
a  nullity,  and  that  the  renewal  could  therefore  be  nothing 
better.  Counsel  for  H:he  respondent  -raised  ]the  objection 
that  no  one  had  appeared  to  object  to  the  renewal,  and  that 
all  the  papers  having  been  in  proper  form  on  the  renewal, 
no  appeal  can  lie,  i.e.,  that  on  the  renewal  everything  was 
in  order. 
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It  seems  to  me  that  the  proper  course  to  pursue  wtould 
have  been  for  the  present  appellants  to  have  appeared  before 
the  heense  commissioners  and  there  have  given  their  evi- 
dence shewing  tliat  the  full  number  of  licenses  had  been 
granted  and  issued  for  this  locality,  and  I  think  it  is  one  of 
those  matters  that  should  be  first  dealt  with  by  the  license 
commissioners  under  a  petition  presented  to  them  under  the 
first  proviso  in  sec.  4^  to  the  Act.  1  cannot  by  order  direct 
that  this  should  be  done,  but  1  think  it  is  the  only  proper 
course  to  pursue,  and  from  that  decision  an  appeal  would  lie 
i!\  the  usual  course.  That  being  my  view,  I  dismiss  the 
appeal. 


BRITISH  COLUMBIA. 
Wilson,  Co.  C.J.  February  20th/  1908. 

COUNTY   COURT   OF    EAST   KOOTEXAY. 

BON^NELL  v.  HOGGINS. 

Master  and  Servant  Act,  1899 — Employees  of  Mining  Com- 
pany—  Appointment  of  Medical  Practitioner — Proceed- 
ings under  Statute — Meetings  of  Employees — Validity — 
Ballotting — Notice  Calling  Meetings — A uthority — Miners' 
'Union — Medical  Fund  Claimed  by  Rival  Practitioners — 
Interpleader — Assignments  of  Fund. 

Interpleader  issue  to  determine  the  ownership  of  moneys 
iu  the  hands  of  the  Hosmer  Mines  Limited  and  in  Court. 

S.  S.  Taylor,  K.C.,  and  L.  P.  Eckstein,  for  plaintiff. 
W.  A.    Macdonald,  K.C.,  and   Sherwood   Herchmer,   for 
defendant. 


Wilson,  Co.  C.J. : — The  Hosmer  Mines  Limited  are  a 
company  employing  a  large  number  of  men  in  their  coal 
mines  at  Hosmer,  and  the  parties  to  the  issue  are  physicians 
practising  at  Fernie.  From  August,  lOOfi,  Higgins  acted  as 
physician  for  the  men  at  the  mine,  at  the  request  of  the 
company,  and  the  fact  that  he  was  so  acting  was  communi- 
cated to  the  men  when  he  met  them  at  a  meeting.     That  ar- 
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rangement  continued  until  about  Ist  September,  1907,  when, 
a  union  having  been  formed  at  Hosmer,  a  committee  was  ap- 
pointed to  consult  with  Higgins  and  make  permanent  ar- 
rangements as  to  doctor's  fees.  That  committee  carried  on 
negotiations  with  Higgins  and  also  with  Bonnell  and  Corsan, 
f-nd  as  a  result  the  union  decided  to  liave  a  ballot  taken  on 
30th  September  to  decide  who  should  be  the  doctor  to  act  for 
the  men.  It  must  be  borne  in  mind  that  the  union  at  that 
time  did  not  by  any  means  include  all  the  men  employed  at 
the  mine,  and  in  fact  from  the  evidence  it  seems  not  even 
half.  The  union  caused  notices  to  be  posted  of  the  taking 
or  the  ballot,  whicli  notices  were  on  regular  union  forms,  and 
the  ballot  was  taken  on  30th  September  by  William  Reid, 
financial  secretary  of  the  union.  The  ballot  was  taken  by 
Reid  and  one  or  two  others  proceeding  with  the  ballots  ami 
the  ballot  box  from  place  to  place  on  the  company's  property. 
and  giving  each  man  a  ballot,  and  having  him  then  mark  ii 
and  place  it  in  the  ballot  box.  Certain  evidence  was  given  sbev- 
ing  that  Reid  was  to  a  certain  extent  acting  in  a  double 
capacity,  i.e.,  as  returning  officer  and  also  as  agent  for  Bon- 
nell and  Corsan.  The  conclusion  of  the  voting  was  taken  by 
a  two  hours'  session  in  the  school-house,  at  which  very  few 
voted.  This  voting,  it  is  contended,  does  not  come  within 
sec.  5,  ch.  43,  1899,  and  I  think  I  must  so  find.  There  was 
not  a  special  meeting  called  for  the  purpose  of  approving 
the  appointment  of  a  medical  practitioner,  as  required  by 
sec.  5,  and  as  a  matter  of  fact  no  meeting  was  held,  and  1 
think  the  taking  of  the  ballot  in  the  fashion  described  is  not 
what  was  intended  by  the  Act. 

Matters  then  lay  in  abe^-ance  until  about  26th  October, 
when  a  meeting  was  held  in  the  school-house  at  Hosmer.  and 
attended  by  some  30  of  the  men  and  Doctors  Bonnell  and 
Higgins,  who  addresFed  the  men,  and  afterwards  a  committee 
was  appointed  to  wait  upon  the  miners'  union  and  make  ar- 
rangements for  the  holding  of  another  meeting,  at  which  the 
question  of  the  appointment  of  a  doctor  should  be  decide<l. 
Apparently  at  that  meeting  Bonnell  and  Hig<jins  agreed  that 
the  result  of  a  meeting  to  be  so  called  should  determine  the 
question.  That  committee  attended  the  meeting  of  the 
miners'  union  and  discussed  matters,  and  no  steps  were  taken 
at  the  meeting  then  held  to  arrange  matters  or  to  fix  the  datr 
for  the  election.  A  few  days  later,  at  a  meeting  of  some  of 
TTiggins's  friends,  held  in  his  office  at  Hosmer,  it  was  decided 
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ti  hold  a  meeting  for  appointing  a  doctor  on  6t]i  November, 
and  that  meeting  was  afterwards  held.  No  further  pteps 
uere  taken  by  the  committee  appointed  at  tlie  meetii^  of 
'<?6th  October,  and  the  meeting  of  Oth  November  was  called 
by  Higgins's  friends,  apart  altogether  from  the  miners' 
union,  and  without  any  agreement  or  consultation  with  them. 
When  the  meeting  was  called,  certain  officials  of  the  union 
attended  and  objected  to  the  meeting  going  on,  on  the  ground 
that  a  vote  had  already  been  taken  and  the  question  decided, 
and,  after  some  discussion,  the  meeting  went  ahead  and  ap- 
pointed a  chairman  and  returning  officer,  and  a  vote  was 
taken.  The  union  men  did  not  all  vote,  as  they  apparently 
thought  the  vote  of  30th  September  ended  the  question,  but 
at  the  meeting  Higgins  received  a  majority  of  the  workmen 
employed  by  the  company. 

The  union  men  were  apparently  dissatisfied  with  this  vote, 
and,  after  discussion,  another  meeting  was  called  by  the 
union,  and  held  on  7th  December.  Notices  were  given  be- 
foie  this  meeting  on  the  union  forms,  and  the  vote  was  taken 
and  resulted  in  favour  of  Bonnell.  The  notice  calling  this 
meeting  stated  that  no  proxies  would  be  allowed,  and  it  is 
alleged  that  for  that  reason  the  meeting  was  not  a  proper 
one.  Higgins's  friends  took  part  in  this  meeting,  and 
sample  ballot*^  were  prepared  and  distributed  by  his  friends, 
fhewing  the  voter  how  to  mark  his  ballot.  Neither  the  meet- 
ing of  30th  September  nor  the  meeting  of  7th  Dwember 
gave  Bonnell  a  majority  of  the  workmen  employed  by  the 
o.inpany.  It  is  contended  by  counsel  for  Higgins,  apart  al- 
together from  the  other  grounds,  that  that  is  fatal,  and  in 
•  lat  view  I  feel  myself  compelled  to  concur.  At  first  glance, 
Wk^'ng  at  sec.  5,  it  might  be  contended  that  the  section 
neant  a  majority  of  the  workmen  present  at  a  special  meet- 
JMC  but,  reading  sees.  4  and  5  together,  I  think  it  was  the 
undoubted  intention  of  the  legislature  that  it  should  l)e  a 
majority  of  the  workmen  who  should  dispose  of  tlie  funds 
^'t\kh  they  have  contributed,  and  not  the  majority  of  the 
workmen  present  at  a  meeting.  Under  sec.  4  the  accounts 
nay  be  audited  by  a  committee  appointed  by  a  majority  of 
the  workmen,  and  I  certainly  think  that  the  same  intention 
5?  manifest  in  sec.  5,  and  that  the  words  "either  present  or 
Hpicsented  by  proxy"  merely  represent  the  manner  in  which 
the\  can  vote  at  a  meeting.  These  two  meetings,  I  think  also, 
cnn  be  attacked  on  other  grounds:  for  example,  the  vote  of 
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30th  September,  from  the  mere  fact  that  there  was  no  meet- 
jng  called  and  from  the  manner  in  which  the  ballot  was  held; 
anfl  the  meeting  of  7th  December,  for  the  reason  that  the 
nolue  stated  that  no  proxies  would  be  allowed. 

i  am  then  thrown  back  to  determine  whether  or  not  the 
meeting  of  6th  November  was  a  proper  meeting.  The  chief 
grounds  of  objection  to  that  meeting  are  that  Higgins  took 
an  unnecessary  part  in  the  meeting,  which  of  itself  1  do  not 
think  a  fatal  objection.  fThe  second  objection  is  that  the 
meeting  was  not  properly  called,  the  notice  being  signed  by 
one  McFarland.  It  is  contended  that  the  meeting  should  be 
oalJed  by  some  governing  body  or  by  authorization  by  some 
meeting  of  the  men  held  prior  thereto  authorizing  the  caUing 
of  the  meeting.  That  ground  does  seem  to  me  to  be  very 
serious.  The  meeting  being  specially  called  for  the  purpose 
oC  <!hoosing  a  doctor,  the  legislature  apparently  intended  that 
there  should  be  a  discussion  as  well  as  a  vote,  and  it  might 
well  be  that  the  ordinary  miner,  seeing  a  notice  signed  by  one 
McFarland,  could  well  esteem  it  a  meeting  not  properly 
called  and  could  naturally  say  to  himself,  "Wliat  has  McFar- 
land got  to  do  with  this  matter  anyway?"  It  seem  to  me 
that  the  company  being  a  trustee  of  the  funds  have  to  lake 
the  responsibility  on  themselves  of  calling  that  meeting,  and 
I  think  that  contention  is  borne  out  by  the  wording  of  the 
section,  which  speaks  of  approval  of  the  appointment  of  a 
doctor,  i.e.,  it  apparently  anticipates  the  appointment  <•!  a 
doctor  by  some  authorized  person  or  body,  and  then  the 
matter  is  given  over  to  the  workmen  to  approve  of,  at  a* 
special  meeting  prior  to  any  payment  being  made  out  o$ 
the  funds.  I  certainly  think,  as  I  have  said  before,  that  t^ 
meeting  is  called  so  that  a  full  discussion  may  take  place^ 
amongst  the  men  themselves,  and  I  think  that  any  man  may 
object  to  a  meeting  as  being  improperly  called  when  it  i^ 
only  called  by  one  individual  workman,  or  even  when  it  is 
called  by  the  union,  which  'does  not  by  any  means  include  all 
the  workmen. 

I  think  that  a  meeting  should  be  called  by  the  company 
to  approve  of  the  appointment  of  a  medical  practitioner  they 
recommend,  and  that  they,  as  trustees  of  the  fund,  musi  take 
the  responsibility  on  themselves  of  calling  and  holding  that 
meeting,  and  seeing  that  there  is  a  full  and  free  vote.  That 
being  my  view  of  the  matter,  T  can  do  nothinij^  toward?  de- 
ciding the  issue,  although  T  have  given  the  matter  very  care- 
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ful  consideration  on  my  part  and  attempted  to  reach  some 
more  definite  conclusion.     I  do  not  think  tlie  assignments 
put  in  as  exhibits  can  affect  the  point,  as  the  fund  can  only 
be  disposed  of  by  the  company  through  one  channel. 
There  will  be  no  costs  of  the  issue. 


BEinSH  COLUMBIA 


Clbment,  J. 


May  11th,  1908. 


TRIAL. 


BOYLAXCE  V.  CANADIAN  PACIFIC  R  W.  CO. 

blaster  and  Servant — Action  for  Personal  Injuries — Breach 
of  Statutory  Duty  on  Part  of  Railway  Company — Impro- 
per Couplings  —  Contributory  Negligence  —  Volens  — 
Quantum  of  Damages. 

The  plaintiff  was  a  switchman  in  the  employ  of  the  de- 
fendants, and  on  6th  November,  1907,  had  his  hand  caught 
between  the  couplers  of  two  cars  while  endeavouring  to  make 
the  coupling,  and  in  consequence  lost  the  tliumb  of  his  right 
hand.  The  coupling  in  use  was  known  as  the  old  link  and 
pin  coupler.  By  the  Railway  Act,  R.  S.  C.  190()  ch.  37,  sec. 
264,  sub-sec  1  (c),  the  railway  company  were  required  to 
^ise  automatic  couplers. 

The  defendants  relied  on  the  doctrine  of  volens  and  also 
alleged  contributory  negligence  on  the  part  of  XVv  plaintiff. 

S.  S.  Taylor,  K.C.,  for  plaintiff. 

W.  A.  Macdonald,  K.C.,  for  defendants. 

Clemext,  J.: — In  this  cape  the  defendants  have  been 
^[uilty  of  a  clear  breach  of  the  statute  in  using  cars  without 
automatic  couplers.  Apparently  the  idea  of  the  legislature, 
following  what  we  all  know  was  an  agitation  on  the  part  of 
railway  eniplovees  against  them,  was  that  these  link  and  pin 
couplings  of  the  early  days  were  at  best  dangerous 

It  therefore  comes  down  to  a  question  of  whether  or  not 
there  was  contributory  negligence  on  the  part  of  tlie  plain- 
tiff; I  assume  that  the  defence  of  volens  and  of  contributory 
negligence  is  open  to  them.  As  far  as  volens  is  concerned, 
1  certainly  cannot  hold  that  an  inexperienced  young  brakes- 
man like  the  plaintiff,  coupling  for  the  first  time  with  these 
hnk  and  pin  couplings,  can  be  said  to  have  agreed  to  run 
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that  risk  in  connection  with  his  employment  with  the  de- 
fendants. I  find  as  a  matter  of  fact  that  he  w  as  not  volens, 
OS  that  term  is  used  in  the  cases.  And  I  find  as  a  fact  that 
lie  was  not  guilty  of  contributory  negligence.  It  seems  to 
me  that  to  say  in  doing  what  he  did  there  he  was  guilty  of 
contributory  negligence  would  be  to  saddle  on  all  these  men 
in  these  dangerous  employments  the  risk  in  almost  every  in- 
stance. While  tliere  is  some  discrepancy  in  the  evidence  as 
to  how  near  the  engine  was,  there  is  no  doubt  that  his  idea 
was  that  he  had  time  to  make  that  coupling  and  get  out  be- 
fore the  engine  came  down  on  him.  At  the  most  there  was 
an  error  of  judgment,  and  I  do  not  think  it  was  such  an 
error  that  1  can  call  it  contributory  negligence. 

With  regard  to  the  amount,  the  plaintiff  is  entitled  to 
recover  for  the  pain  and  suffering  incurred  and  the  expense 
he  was  put  to.  There  is  no  evidence  that  there  was  any. 
He  is  entitled  to  recover  for  the  loss  of  his  earning  powef 
through  life  owing  to  the  loss  of  the  thumb  of  his  right 
hand,  to  damages  for  the  fact  that  he  has  to  go  through  life 
not  as  good  as  other  men  are;  he  goes  through  life  with  a 
sense  of  disfigurement;  that  I  think  is  an  element  for  th^ 
Court  to  take  into  consideration  as  well  as  in  the  case  of  ai 
jury,  and  I  do  not  think  I  am  putting  too  high  an  estimate 
on  life  and  limb  when  I  say  the  value  to  a  man  in  his  posi- 
tion of  the  thumb  of  his  right  hand  is  $1,500. 

Judgment  for  the  plaintiff  for  $1,500  with  costs. 


BBITISH  COLUMBIA. 

HovvAY,  Co.  C.J.  May  21st,  1908. 

COUNTY    COURT    OF    WESTMINSTER. 

RE     NEILSON. 

Executors  and  Administrators  —  Official  Administrator  — 
Power  to  Sell  Land  of  Intestate — No  Necessity  far  Order 
— Official  Administrators  Act — Amending  Act,  1900— 
Intestates*  Estates  Act. 

Application  by'  the  official  administrator  for  an  order 
for  the  sale  of  land  of  Nels  L.  Neilson,  a  deceased  intes- 
tate. 

J.  R.  Grant,  for  the  applicant. 
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HovvAY,  Co.  C.J.:— rntil  the  statute  of  1900,  eh.  27,  was 
enacted,  an  official  administrator,  bv  the  order  apjH)inting 
him  in  any  ease,  beeame  the  administrator  of  "  all  the  goods, 
chattels,  and  credits  of  the  deceased:''  H.  S.  B.  C.  ch.  146, 
i^ec.  8.  He  had  as  such  administrator  no  larger  powers 
than  any  other  administrator;  having,  as  the  same  section 
enacted,  ''  the  same  rights,  duties,  and  liabilities  .  .  . 
as  if  letters  of  administration  had  been  granted  to  him,  in 
the  ordinaiy  course,  of  the  personal  estate  of  the  deceased." 

The  Official  Administrators  Act,  K.  S.  B.  C.  ch.  140,  did 
not  then  deal  with  the  real  estate  of  the  deceased.  If  a 
8ale  of  the  deceased's  lands  became  necessary  or  expedient, 
the  official  administrator,  like  any  other  administrator,  had 
i(»  apply  to  the  Court,  under  the  Intestates'  Estates  Act, 
R.  S.  B.  C.  ch.  106,  and  the  Couit,  by  sec.  :\,  was  em- 
powered to  direct  him  to  sell  or  otherwise  deal  with  it  under 
proper  restrictions  and  safeguards. 

The  Intestates'  Estates  Act  recognizes  that  the  official 
administrator  has  no  power  to  deal  with  anything  but  the 
personal  estate..  In  the  interpretation  clause,  it  is  enacted 
ihat  •••official  administrator'  shall  mean  an  official  admin- 
istrator to  whom  a  grant  has  been  made  of  lettiTs  of  admin- 
i>tration  to  the  personal  estate  and  effects  of  an  intestate. ' 

In  this  state  of  the  law,  the  Act  of  1900,  ch.  27,  was 
passed.  By  it,  the  official  administrator,  when  apj)ointed, 
ir  the  administrator  of  the  deceased's  "estate,"  which  term, 
a^  defined  in  the  interpretation  section,  includes  real  as 
well  as  personal  estate.  The  underlying  idea  of  the  Act 
was,  I  take  it,  to  place  the  official  administrator  in  the  posi- 
tion of  a  trustee  of  the  deceased's  estate  with  the  fullest 
powers.  A  comparison  of  sees.  5,  6,  7,  and  8,  of  ch.  146, 
with  the  sections  substituted  by  the  Act  of  1900,  will  shew 
the  change  clearly. 

Section  8,  as  enacted  in  1900  by  ch.  27,  provides  that 
the  order  appointing  him  gives  to  the  official  administrator 
**  full  power  to  lease,  sell,  and  convey  the  land  of  the  de- 
ffa>»'<],  or  any  part  thereof,  or  any  interest  therein,  and 
Mand'  for  the  purpose  of  this  section  shall  mean  everything 
included  in  the  word  *  estate  '  as  defined  for  the  purposes 
of  this  Act,  except  goods,  chattels,  and  credits."  These 
Mords  are  certainly  very  wide. 

In  my  opinion,  the  official  administrator  by  this  Act  be- 
f<^nies,  when   appointed,  an  administrator  sui  generis;  the 
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provisions  of  the  Intestates'  Estates  Act,  as  regards  the  sale 
of  land,  are  no  longer  applicable  to  him. 

As  he  has  now  "  full  power  to  sell  and  convey  the  land 
of  the  deceased,"  I  cannot  understand  what  power  in  that 
behalf  exists  outside  of  him.  Stronger  words  could  hardly 
have  been  chosen  by  the  legislature  to  indicate  that  hence- 
forth the  official  administrator  could,  like  n  trustee  so  em- 
powered, sell  the  land  of  the  deceased  without  any  order 
from  the  Court. 

Holding  these  views,  I  can  make  no  order  on  this  appli- 
cation. 


BBinSH  COLXnOIA. 

Hunter,  C.J.  May  28th,   1908. 

TRIAL. 

REX  V.  LABOURDETTE. 

Criminal  Law — Indictment  of  Prisoner  for  Concealing  him- 
self with  Intent  to  Escape  from  Prison — Not  an  0 fence 
— Criminal  Code — Indictment  Quashed — Plea  of  OuiJty 
Struck  out. 


Indictment  of  prisoner  fo^  "  concealing  himself  with  in- 
tent to  escape  from  the  penitentiary "  at  New  Westmin- 
ster on  28th   May,   1908. 

Prisoner,  undefended,  on  being  arraigned,  pleaded 
guilty. 

McQuarrie,  for  the  Crown,  moved  for  sentence. 

Hunter,  C.J. — Tender  what  section  of  the  Code  are  you 
proceeding  ? 

McQuarrie. — Section  72  makes  it  an  attempt  for  any 
one  having  the  intent  to  commit  an  offence  to  do  any  act 
to  accomplish  his  object. 
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Hunter,  C.J. — But  the  next  sub-section  shews  that  the 
criminal  act  consists  in  attempting  to  commit  an  offt^nce, 
and  doing  a  thing  with  intent  to  commit  an  act  is  not  neces- 
sarily enough  to  constitnte  an  attempt. 

McQuajrie. — The  Code  does  not  require  that  an  indict- 
ment should  use  technical  language;  it  is  enough  if  it  in- 
fomijj  the  accused  of  that  with  which  he  is  charged:  sec.  852. 


HiNTER,  VJ. — If  he  is  charged  with  a  criminal  offence. 
But  there  is  nothing  in  the  Code  making  it  an  oflTence  in 
itself  for  a  prisoner  to  conceal  himself  with  intent  to  escape. 
The  only  offence  created  is  that  of  attempting  to  escape, 
and  there  is  an  obvious  distinction  between  doing  a  thing 
with  intent  to  commit  an  offence  and  attempting  to  commit 
iii(*  offence.  For  instance,  A.  may  loa<l  his  gun  with  the 
declared  intention  of  shooting  B.  whenever  he  may  meet 
him,  but,  if  he  does  not  take  his  gun  with  him,  it  would  be 
vain  to  pretelid  that  he  had  attempted  to  shoot  B.,  or,  if  he 
bought  poison  with  the  intention  of  killing  B.  but  did 
nothing  more,  it  would  be  impossible  to  say  that  he  at- 
tempted to  poison  B.  So,  if  a  prisoner  conceals  himself 
^ith  the  intention  of  escaping,  that  may  or  may  not  be 
sufficient  evidence  of  an  attempt  according  to  the  circum- 
stances, but  it  is  r:ot  an  offence  in  itself.  For  instance,  if 
the  prisoner  (while  locked  up  in  his  cell)  hid  himself  under 
hip  bed  with  the  intention  of  escaping,  it  would,  in  my  opin- 
ion, be  an  extraordinary  thing  to  say  that  he  had  attempted 
to  escape;  while,  on  the  other  hand,  if  he  were  found  con- 
cealed near  an  open  gate  awaiting  a  chance  to  slip  past  the 
jniard,  that  would  be  enough  to  warrant  a  conviction  for  an 
attempt. 

The  plea  of  guilty  will  be  struck  out,  and  the  indictment 
quashed,  on  the  ground  that  it  does  not  state  any  offence, 
but  only  a  fact  which  might  or  might  not  be  sufticient  accord- 
ing to  the  circumstances  to  prove  an  offence. 

There  is,  of  course,  nothing  to  prevent  the  Crown  from 
preferring  an  indictment  for  an  attempt. 
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Hunter,  C.J. 


BEITISH  COLTTMBIA. 


CHAMBERS. 


May  SfSTH,  1908. 


PAKRAT  V.  CHEALES. 

Notice  of  Trial — Regularity — Action  Transferred  to  Supreme 
Court  from  County  Court — Order  Transferring — Titnc  of 
Taking  Effect — Filing — Entry — Service. 


The  action  was  brought  in  the  County  Court  of  Wo-t- 
minster  to  recover  $140  under  an  agreement  for  the  sale  of 
land.  The  defendant  counterclaimed  for  $3,000  dania^res 
and  for  rescission  of  the  agreement.  As  the  counterclaim 
was  beyond  the  jurisdiction  of  the  County  Court,  an  order 
was  made  by  a  County  Court  Judge  on  8th  May,  1908,  on 
the  application  of  the  defendant,  under  sec.  72  of  the 
County  Courts  Act,  transferring  the  action  to  the  Supreme 
Court.  The  order  was  drawn  up  by  the  defendant's  solici- 
tor and  approved  by  the  plaintiffs'  solicitor  on  the  8th 
May,  and  was  then  forwarded  to  the  County  Court  Jiid^e 
at  Vancouver  for  signature,  and  was  received  by  the  regis- 
trar at  New  Westminster  on  12th  May. 

Plaintiffs'  solicitor  filed  and  served  notice  of  trial  in  ih3 
Supreme  Court  on  the  13th  May  for  the  assizes  beginning 
on  26th  May,  but  the  defendant's  solicitor  did  not  enter  or 
serve  the  order  transferring  the  action  until  14th  May. 

A  summons  w^s  issued  by  defendant's  solicitor  on  18th 
May  to  set  aside  the  notice  of  trial  as  premature  and  inad- 
vertently served,  and,  being  adjourned  for  hearing  before 
the  Judge  presiding  at  the  assizes,  was  heard  by  Hunter, 
C.J.,  on  26th  May,  1908. 

W.  N.  Role,  for  the  defendant. 
Kennedy,  for  the  plaintiffs. 

Hunter,,  C.J. : — The  order  transferring  the  action  to 
the  Supreme  Court  was  effective  as  soon  as  pronounced,  as 
is  shewn  by  the  fact  that  as  soon  as  pronounced  the  time 
for  appeal  began  to  run.  It  was,  moreover,  filed  in  the  n^ 
gistry  on  the  12th,  and,  although  not  served  until  the  Uth, 
I  think  the  Supreme  Court  became  seised  of  the  action  tlie 
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moment  the  order  was  pronounced,  and  that,  thG^efori^ 
the  notice  of  trial  wag  not  premature,  although  served 
on  the  13th. 


Harvey,  J. 


ALBE&TA. 


TUIAL. 


March  25th,  1908. 


\ 


CLAKKE  V.  MOOKE  AND  SIMPSON. 

of  Lien-Time  of  Roghttring  —  Time  when  La»t  H  ork 
Done-Trifliug  Character  of  Work  -  Work  Don^  not 
Colonrably,  but  in  Good  Faith— Time  of  Hr,ng»,.j  Arlton 
and  Registering  Certificale  of  Lis  Pendem-CompHfatton 
of  Time-Promi^wry  Note  Given  for  Part  of  Cmlmrt 
Price  of  Work—Xegotintion  by  Lienor— Extiiujimhwcni 
of  Lien  pro  Tanfo—Agrement  for  Settlement  of  Claim— 
Waiver-Estoppel  —  Land  Enjoyed  with  novsr-Qmn^ 
tity  of— Interest — Improvements— Oecupation  Rent. 

Action  to  enforce  a  mechanic's  lien. 
W.  E.  Payne,  for  plaintiff. 
J.  Carlyle  Jloore.  for  defendant  Moore. 
,r.  L.  Crawford,  for  defendant  Simpson. 

H^RVKY    J  :— The    defendant    Moore    wa.^*    Ilu'    owner 
of  a  certain   parcel   of  land   in  the    town    "^ /='^<'  y*''";- 
and    entered    into    an    oral  a^eement  with   the   .l.f.nrt- 
ant    Simp*=on     to    erect    thereon    a    hoiis>e   to   the   satis- 
faction   of     Simpson,     and     to     sell    him    the    land    nnd 
house   at    an    agreed    price    for    the    land    aiid    tU.    .-.t 
r/the  hou«e      The  defendant  Moore  then  entered  into  >iii 
mal  contract  with  the  plaintiff  for  the  construct.on  of  tlir 
houFe  for  the  sum  of  $2,750,  payable  in  instalment,  at  mr- 
/,^rttaeP«   of  construction.     The  house  was  bu.lt   ar.ord- 
fn  retract,  and  certain  extra.s  done,  for  which  th.  plu.n- 
"'^   1    r«  «114.      There  is  no  dispute  as  to  the  extra,  or 
t,ff  dBime  ^^_    ^^^^  ^^^  defendant  Moore  denies  that  the 
as  to   tne   }   ^^^^^^^^  ,,^,  ^-^    ^^^  disputes  his  lialnlitv.     In 
cxtrBf  wer^  ^^^ntract  between  him  and  his  co-d.fen.laiit.  it 
view  of  tne 
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would  no  doubt  have  appeared  to  them  of  little  consequence 
which  one  ordered  the  extras,  and  in  the  conclusion  I  have 
ccme  to  it  is  also  not  very  material,  but  I  find  the  fact 
to  be  that  the  extras  in  chief  part  were  ordered  by  defendant 
Moore,  and  as  to  the  'rest  were  authorized  by  him  so  as 
to  render  him  liable.  The  plaintiff  gives  credit  for  $:iOO, 
$52.07,  dnd  $35,  making  a  total  of  $387.07,  and  claims  a 
balance  of  $2,476.93  with  interest,  and  on  12th  December, 
1907,  he  'registered  a  mechanic's  lien,  and  on  11th  Januan', 
5908,  a  certificate  of  the  commencement  of  this  action, 
which  is  brought  to  enforce  such  lien. 

The  only  dispute  as  to  the  amount  is  with  reference  to 
the  amount  of  the  account  of  one  Reinbolt  for  stone  for 
which  defendant  Moore  claims  credit.  Plaintiff  admits  that 
ic  has  not  been  paid,  and  that  Moore  told  him  not  to  paV 
it,  but  that  he  (Moore)  would  settle  it.  There  was  no  evi- 
dence, however,  that  it  had  been  settled  or  that  Reinbolt 
was  willing  to  release  the  plaintiff,  and,  under  these  cir- 
cumstances, I  do  not  see  how  credit  can  be  allowed  for  it. 

The  right  to  the  enforcement  of  the  lien  is  disputed  on 
several  grounds.  It  is  alleged  that  it  was  not  filed  in  time. 
The  last  work  was  done  on  14th  November,  which  was  well 
within  the  31  days  allowed  by  the  Act,  but  it  is  admitted 
that  this  work  was  not  very  considerable,  and  consisted 
only  of  fastening  the  hot-air  registers  in  place  and  paint- 
ing them,  and  that  no  work  had  been  done  before  that  for 
about  a  week.  Authorities  were  cited  to  shew  that  work 
or  materials  of  a  trifling  character  would  not  keep  a  lien 
alive.  It  is  to  be  observed  that  most  of  the  authorities  Te- 
lied  on  for  this  proposition  are  cases  in  which  after  the 
lien  has  actually  expired  some  trivial  work  has  been  done 
for  the  purpose  of  reviving  it.  It  appears  to  me  that  the 
true  principle  as  applicable  to  this  case  is  stated  by  Irvine:. 
J.,  in  Sayward  v.  Dunsmuir,  11  B.  C.  E.  375,  at  p.  390:  **If 
the  material  was  supplied  in  good  faith  and  for  the  purpose 
of  completing  an  order  previously  given,  and  not  colourably 
to  revive  the  lien,  the  delivery  of  such  material  would  ex- 
tend the  time  for  filing  the  lien  in  respect  of  the  earlier 
items.''  And  to  much  the  same  effect  by  Macdonald,  J., 
in  Steinman  v.  Zoscuk,  4  W.  L.  R.  575:  '*  Although  such 
materials  and  work  were  of  a  trivial  character,  yet,  as  they 
were  necessary  for  the  proper  completion  of  the  building,  I 
must  hold  that  this  work  was  done  in  good  faith,  and  not 
colou'rably  to  revive  the  lien."     In  the  present  case  there 
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i<  no  doubt  that  the  work,  thoiijrh  inconsiderable,  was  a 
part  of  the  contract,  and  something  which  the  owner  would 
have  insisted  on  being  done  before  accenting  the  work  as 
complete.  It  was  done  in  perfect  good  faith,  and,  in  my 
opinion,  constituted  the  completion  of  the  work  within  the 
meaning  of  the  Act. 

The  registrar's  certificate  shews  that  the  affidavit  of 
lien  was  registered  at  11  a.m.  on  12th  December,  and  the 
certificate  of  action  at  11.30  a.m.  on  11th  January,  and  it 
ir-  contended  that  this  is  not  within  the*  time  prescribed  by 
the  Mechanics'  Lien  Act,  ch.  21  of  1906.  Section  35  pro- 
vides that  "  every  lien  shall  absolutely  cease  to  exist  after 
the  expiration  of  30  days  after  the  filing  of  the  affida- 
vit ..  .  unless  the  claimant  in  the  meantime  shall 
have  instituted  proceedings  to  realize  his  lien  .  .  .  and 
a  certificate  thereof  ...  is  duly  filed  .  .  J'  There 
ii^  no  doubt  that,  measured  in  minutes,  more  than  30  ^iays 
elapsed  before  the  filing  of  the  certificate  of  action,  but 
i  see  no  reason  why  the  day  should  be  divided  into  minutes. 
In  13  Cyc.  263,  "day"  is  defined  both  at  common  law 
and  by  statute  as  meaning  the  21  hours  from  midnight  to 
midnight,  and  while  for  certain  purposes  fractions  of  a  day, 
even  the  actual  minutes,  are  to  be  taken  into  consideration, 
eg.,  in  considering  priorities  between  registered  instru- 
ments, I  see  no  reason  why  the  general  rule  should  be  de- 
parted from  here.  Quirk  v.  Thonjpson,  1  Terr.  L.  K.  159, 
though  not  actually  deciding  the  point,  indicates  that  the 
view  I  have  expressed  is  the  correct  one  for  such  a  case 
^i-  the  present.  A  reference  to  sec.  13  seems  to  me  also 
to  support  this  view.  It  piovides  that  "  every  lien  .  .  . 
frhall  cease  to  exist  after  the  expiration  of  31  days  .  .  . 
after  the  claimant  has  ceased  to  work  thereon  .  .  .  un- 
less the  necessary  affidavit  of  lien  is  filed."  If  the  view 
contended  for  were  correct,  the  actual  minute  and  not  the 
<iay  when  the  work  ceased  would  be  the  point  of  commence- 
ment of  time.  I  never  heard  of  such  a  contention  being 
niade,  and  it  appears  to  me  that  the  result  would  be  so 
impracticable  a^  not  to  be  worthy  of  consideration. 

It  appears  that  a  note  for  $500,  mth  interest  at  8  per 
Cfnt.,  payable  in  3  months,  was  give^  by  the  defendant 
Moore  to  the  plaintiff  on  28th  August,  in  part  payment  of 
the  amount  then  due.  This  note  was  discounted  by  the 
plaintiff  with  the  Merchants  Bank,  and  when  it  fell  due 
on  2nd  December  was  redeemed  by  him. 
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It  is  contended  that  the  taking  and  negotiating  the  note 
destroyed  the  lien  at  least  to  the  extent  of  the  amount  of 
the  note.    It  is  not  urged  that  the  taking  of  the  note  waives 
the  lien   because  sec.  7  distinctly  provides  that  it  shall  not 
have  that  effect,  but  it  is  contended  that  the  negotiation 
of  it  puts  an  end  to  the  lien.     Provisions  similar  to  sec. 
7  are  contained  in  the  Acts  of  various  provinces,  but  they 
seem  in  all  cases  to  be  of  comparatively  recent  date,  but 
before  this  enactment  the  mere  taking  of  a  note  did  not 
necessarily  waive'  the  lien.     It  did  so  only  when  the  note 
was  taken  in  payment  or  satisfaction.    Wallace  on  Mechanics' 
Liens,  at  p.  149,  states:  '^Without  the  section  it  would  be 
a  question  of  fact  in  every  case  whether  the  note  was  taken 
in  payment  of  the  account.     If  the  note  was  taken  in  pay- 
ment, the  lien  was  gone*    If  the  note  was  not  taken  in  pay- 
ment, it  amounts  to  no  waiver."     He  also  states  on  the 
following  page,  on  the    authority  of  Massachusetts  cases, 
that  the  fact  of  negotiation  will  not  take  away  the  lien, 
]>rovided  the  claimant  has  paid  it  and  is  the  holder  at  the 
commencement  of  proceedings.    Likewise  Phillips  on  Mech- 
anics' Liens,  at  p.  395,  says:  "It  has  been  argued  that,  al- 
though the  acceptance  of  negotiable  paper  is  not  a  waiver  of 
the  lien,  yet  a  negotiation  of  it  operated  as  an  extinguish- 
ment.   This  argu^ment  has  not  been  generally  asse^nted  to. 
On  the  contrary,  it  has  been  almost  universally  held  that  the 
rcgotiation  produces  no  other  effect  than  to  suspend  the 
right  of  the  mechanic  to  sue  uptil  the  instrument  is  returned 
to  him  unpaid."     These  propositions  do  not  appear  to  be 
in  accord  with  the  decision  In  Edmonds  v.  Tieman,  21  S. 
C.  E.  406,  in  which  it  was  held  that  the  plaintiff,  who  had 
taken  a  note  for  the  amount  of  his  claim  which  he  had 
liCgotiated,  had  thereby  lost  his  lien,  notwithstanding  that 
t^e  note  had  been  dishonoured  and  takefn  up  by  him.     It 
appears  to  me  that  that  judgment  might  be  based  on  one 
of   two  grounds,  either   that   the   note  was   payment,   and 
that,  if  the  negotiation  w-as  material,  it  wbs  so,  as  estab- 
lishing that  fact,  or  on  the  ground  that  upon  negotiation  of 
the  note  there  ceased  to  be  any  debt  due  to  the  mechanic, 
and   consequently  nothing  to   support   the  lieTi,  and  that, 
having  fallen,  it  became  extinguished  and  could  not  be  re- 
vived   by   the   sul)sequent   dishonour   of    the   note.     I    find 
myself  quite  unable  to  tell  from  the  reasons  given   what  was 
the  ground  on   which  the  judgmeat  was  based.     The  last 
srntence   is:   "Had   the  note   not  been   negotiated  by  the 
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appellant,  different  considerations  might  have  prevailed," 
v.hich  would  seem  to  indicate  that  it  was  considered  that 
the  mere  giving  of  the  note  might  not  have  been  deemed 
a  waiver  or  extinguishment  of  the  lien,  though  the  reasons 
given  do  not  make  clear  what  difference  the  negotiation 
makes.  It  is,  however,  quite  certain  that  no  such  provision 
a?  is  contained  in  sec.  7  was  contained  in  the  Act  then 
under  consideration,  and  the  decision  of  the  Coutt  appealed 
from,  reported  in  2  B.  C.  R.  82,  seems  to  go  on  the  ground 
that  the  negotiating  of  the  note  was  a  treating  of  it  as  pay- 
ment, citing  Bunney  v.  Poyntz,  4  B.  &  Ad.  568,  where,  at 
p.  573,  Denman,  C. J.,  says :  "  It  was  insisted  in  argument 
that  Davis,  the  agent  of  the  vendor,  having  taken  in  pay- 
ment for  the  hay  the  promissory  note  of  the  vendee  and 
regotiated  it  with  the  plaintiffs,  and  that  note  being  out- 
f^tanding  in  their  hands,  that  was  as  against  the  vendee 
substantially  a  payment  to  him,  and  he  could  have  no  right 
to  retain  the  hay.  We  think  that  argument  right,  and  that 
the  defendant,  under  the  circumstances  of  the  case,  must  be 
considered  as  having  been  paid  for  the  hay  and  can  have  no 
right  to  Tetain  it.^^  In  National  Supply  Co.  v.  Horrobin, 
■\  W.  L.  R.  570,  Mathers,  J.,  held  that  the  effect  of  a  pro- 
vision similar  to  sec.  7  did  not  do  away  with  the  authority 
f^f  Edmonds  v.  Tiernan,  and  that  the  discounting  of  the 
note  still  extinguishes  the  lien.  In  Swanson  v.  Mollison,  6 
W.  L.  R.  678,  my  brother  Stuart  questions  the  correctness  of 
this  decision.  I  do  not  think  it  neteessary  for  me  to  decide 
this  point.  If  Edmonds  v.  Tiernan  rests  on  the  view  that 
the  negotiation  of  the  note  establishes  the  fact  of  payment 
^y  the  note,  I  think  that  it  is  not  now  applicable.  It 
appears  to  me  that  sec.  7  now  clearly  settles  that  question, 
and  the  taking  of  a  note  is  not,  under  any  circumstances,  to 
be  deemed  payment.  If  it  is  to  be  supported  on  the  other 
ground  I  have  mentioned,  I  do  not  think  it  applicable  to  the 
case  before  me.  In  that  case,  as  well  as  in  National  Supply 
Co.  V.  Honobin,  the  note  was  for  the  full  amount  of  the 
claim,  while  in  the  present  case  the  note  was  only  a  part 
payment.  That  being  the  case,  there  was  always  in  this 
case  a  claim  on  the  part  of  the  plaintiff  to  support  a  lien, 
and,  such  being  the  case,  there  never  was  any  extinguish- 
ment of  it,  and  when  the  plaintiff  comes  to  enforce  it,  he  is, 
in  my  opinion,  entitled  to  enforce  it  for  the  full  amount 
due  him. 

▼OL.  Tin.  W.L.B.   HO.    5—28 
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Another  objection  was  that  an  agreement  was  made 
with  the  plaintiff  for  the  settlement  of  this  claim  in  another 
way,  and  that  he  thereby  waived  or  is  estopped  from  claiming 
a  lien.  There  were,  no  doubt,  negotiations  looking  to  a 
settlement,  bnt  the  only  proposition  which  the  evidence 
satisfies  me  that  the  plaintiff  assented  to  was  one  involv- 
ing  the  payment  by  defendant  Moore  of  two  notes  for  $500 
each  on  another  house,  which  he  was  never  able  to  do,  and 
I  find  that  there  never  was  any  concluded  agreement, 
and  consequently  nothing  to  prevent  the  plaintiff  from 
claiming  his  lien. 

There  was  some  question  raised  of  the  quantity  of  land 
to  which  the  lien  should  attach,  there  being  two  lots,  though 
the  house  apparently  is  situated  on  only  one.  As  both  of  the 
lots  were  purchased  by  the  defendant  Simpson  for  his  use 
with  the  houise,  it  appeafrs  to  me  that  the  definition  of  the 
land  affected  by  the  lien  in  sec.  4  as  the  land  "occupied 
thereby  or  enjoy;ed  therewith,^'  includes  the  two  lots,  and 
the  lien  applies  to  both. 

I  find,  therefore,  that  the  plaintiff  is  entitled  to  a  lien 
for  the  amount  above  mentioned  against  the  house  and  lots. 
It  was  admitted  by  defendant  Moore  that  he  was  liable 
to  plaintiff  to  pay  interest  at  8  per  cent,  from  the  dates 
when  the  payments  fell  due.     I  find,  therefore,  that  the 
plaintiff  is  entitled  to  judgment  against  defendant  Moore 
for  the  balance  due  as  above  set  out  with  interest  at  8 
per    cent,    on    $500    from    3rd    August    last,    $600    from 
28th    August,    $750  from  3rd    October,    and    the    balance 
from    14th    November,    when    the    last   payment   fell  due 
on  the  completion  of  the  work.      The  defendant   Simp- 
son has   shewn  that  he   has   paid  to  his  co-defendant  or 
expended  in  improvements  on  the  property  the  sum  of  $750, 
lEcluding  $35  for  insurance  now  current,  and  asks  that,  in 
the  event  of  a  sale  of  the  property,  he  be  reimbursed  this 
amount,  togethe^r  with  his  costs,  out  of  the  proceeds  after 
payment  of  the  plaintiff's  claim.       This  claim  is   not   dis- 
puted by  his  co-defendant,  and  I  therefore  give  judgment  in 
his  favour  as  asked.    The  defendant  Simpson  has,  however, 
been  in  occupation  since  the  completion  of  the  house,  and 
should  be  charged  for  use  and  occupation.     There  is  no 
evidence  as  to  the  rental  value,  but,  having  in  view  the  price 
and  also  considering  the   fact  of  the   defendant  Sunpson 
being  deprived  of  the  use  of  the  moneys  paid  on  the  pur- 
chase price,  I  fix  $20  a  month  as  a  fair  amount  to  be  de- 
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ducted.  I  think  also  he  is  entitled  to  a  personal  judgment 
against  his  co-defendant  for  his  costs  of  this  action,  since 
be  is  in  no  way  at  fault,  and  it  is  through  the  default  of 
bis  co-defendant  that  such  costs  have  been  occasioned.  As 
tbe  amount  due  to  the  plaintiff  is  ascefrtained,  there  appears 
to  be  no  necessity  for  a  reference. 

The  defendant  Moore  will  have  3  months  from  the  date 
of  the  clerk's  ce^ificate  of  taxation  of  costs  to  pay  this 
amount,  for  which  plaintiff  is  found  entitled  to  a  lien,  and 
the  costs  of  this  action.  In  the  event  of  default,  applica^ 
tion  may  be  made  to  a  Judge  for  an  order  for  sale. 


Harvey,  J. 


ALBERTA. 


niAL. 


March  25th,  1908. 


CLARKE  V.  MOORE  AND  GALBRAITH. 

Mechanics'  Liens — Building  Contract — Extras — Enforcement 
of  Lien — Time  of  Registering — Time  when  Last  Work 
Done — Trifling  Character  of  Work  —  Necessary  Work — 
Delay  for  Defendant's  Benefit  —  Personal  Liability  of 
Owner — Judgment. 

Action  to  enforce  a  mechanic's  lien. 
W.  E.  Payne,  for  plaintiff. 
J.  Carlyle  Moore,  for  defendant  Moore. 
J.  L.  Crawford,  for  defendant  Galbraith. 

Harvey,  J.: — ^The  facts  in  this  case  are  very  similar 
to  those  in  Clarke  v.  Moore  and  Simpson,  ante,  the  houses 
l>eing  built  at  the  same  time  and  under  similar  conditions. 
The  game  defences  were  raised,  and  I  shall  only  deal  with 
the  points  of  distinction. 

It  was  admitted  by  the  defendant  Galbraith  that  he 
wag  personally  liable  for  the  extras,  which  amounted  to 
?»382.  The  contract  price  of  the  house  was  $2,400,  and 
the  only  credit  to  b^  allowed  is  an  account  for  electric 
i^ttings  supplied  by  the  defendant  Moore  for  $37.39,  leaving 
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the  net  amount  due  ujader  the  contrax^t  $2^,362.01.  This 
was  payable  $500  on  24th  June,  $500  on  28th  July,  $600 
en  28th  August,  and  the  balance  on  14th  November,  when 
the  work  was  completed,  and,  on  defendant  Moore's  admis- 
sion, these  sums  should  bear  interest  at  8  per  cent,  from 
the  respective  dates  when  they  were  payable. 

As  in  the  othed:  case,  the  last  work,  which  was  very  tri- 
fling in  character,  and  consisted  of  the  erection  of  steps  at 
the  back  verandah,  was  several  days  after  any  other  work 
was  done,  and  plaintiff  admitted   that  the  delay  was  for 
the   purpose   of   giving   defendant   Moore   a   little  longer 
time  to  arrange  for  payment  without  losing  his  lien.    It 
V7as  urged  that  by'  plaintiff^s  own  admission  this  was  done 
for  the  purpose  of  keeping  the  lien  alive?  and  cannot  be 
tpken  advantage  of.     I  cannot  agree  with  this  contention. 
The  delay  was  an  honest  one  for  the  defendant's  benefit, 
and  the  work  was  necessary,  and  I  see  no  reason  why  it 
should  not  be  considered  the  starting  point  for  the  31  days 
fixed  by  sec.  13.    It  was  also  suggested  that  this  work  was 
part  of  an  extra,  and  that,  therefore,  the  time  for  the  lien 
for  the  contract  price  was  gone.     I  am  not  by  any  means 
clear  from  the  evidence  that  it  was  part  of  an  extra,  but, 
even  if  it  were,  I  fail  to  see  any  difference.     It  is  the 
doing  of  work  thai  gives  the  lien,  and  under  sec.  13  it  does 
not  cease  until  "after  the  expiration  of  31   days     .    .    . 
after   the   claimant   has   ceased   from   any   cause   to  work 
thereon.^' 

I  therefore  find  that  the  plaintiff  is  entitled  to  a  lien 
for  $2,362.61  and  $382,  for,  though  the  defendant  Gal- 
braith  admits  his  liability  for  the  extras,  there  is  no  doubt 
the  work  was  done  with  the  knowledge  and  approval  of 
his  co-defendant. 

There  will  be  3  months  after  the  clerk's  certificate 
of  taxation  of  costs  in  which  these  sums  and  the  costs  of 
this  action  may  be  paid,  and  in  the  event  of  default  an 
application  may  be  made  to  a  Judge  for  sale.  Though  no 
claim  was  made  in  the  pleadings  against  defendant  Galbraith 
for  a  personal  judgment,  it  is  pointed  out  that  by  sec.  24  the 
plaintiff  is  entitled  to  such  judgment. 

There  will  therefore  be  judgment  against  defendant 
Moore  for  $2,362  and  interest  as  above  mentioned,  and 
against  defendant  Galbraith  for  $382  with  costs  of  action. 
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Harvey,  J. 


ALBEBTA. 


TRIAL. 


April  7th,  1908. 


ROSS  BROTHERS    LIMITED  v.  GORMAN. 


Mechanics'  Liens — Building  Contract — Death  of  Contractor — 
Payments  by  Owners  Directly  to  Mechanics — Payment  of 
Full  Amount  of  Contract  Price — Limitation  of  Liability 
of  Owner  —  Alberta  Mechanics'  Lien  Act,  sees,  19,  32  — 
Time  of  Attachment  of  Lien — Payments  to  Contractor — 
Prejudice  to  Existing  Liens — Costs. 

Consolidated  action  in  which  6  different  plaintiffs  sought 
to  enforce  liens  for  work  done  and  materials  supplied,  to  the 
amount  in  all  of  about  $1,200,  for  the  construction  of  a 
building  erected  on  defendants'  land. 

0.  M.  Biggar   and  H.  H.  Parlee,  for  plaintiffs. 
C.  F.  Newe'll,  for  defendants. 

Harvey,  J. : — ^The  contract  was  let  to  one  R.  A.  Elliott 
for  the  sum  of  $5,870.  Elliott  died  during  the  construction, 
and,  by  arrangements  made  with  his  representative,  the 
owners  paid  the  wages  after  his  death  directly  to  the  men. 
The  result  was  that  when  the  building  was  completed  there 
Trere  payments  made  by  the  owners  to  the  amount  of 
$6,253.92,  or  nearly  $400  more  than  the  contract  price. 

The  defendants'  defence  is  that,  having  already  paid 
the  full  amount  of  the  contract  price,  they  are,  by  the  terms 
cf  the  Mechanics'  Lien  Act,  freed  from  any  further  lia- 
biUty. 

The  registered  own^r  is  Robert  Gorman,  and  the  defend- 
ant Sam.  J.  Gorman  is  an  unregistered  part  owner,  and 
is  also  a  member  of  the  firm  of  Gorman,  Clancy,  &  Grindley, 
who  supplied  a  considerable  quantity  of  material  for  the  con- 
Mmction  of  the  building,  and  one  of  the  payments  made  by 
the  owners  is  the  sum  of  $942.78  paid  to  that  firm,  or  in 
reaUty  paid  to  the  defendant  Sam.  J.  Gorman  himself,  to 
whom  the  firm  charged  the  goods  supplied  some  consider- 
able time  after  the  contractor's  death.  I  had  some  doubt 
whether  I  could  treat  thfs  payment  as  a  good  payment  on 
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tccount  of  the  contract,  without  such  evidence  as  I  would 
feel  justified  in  giving  the  fiTm  judgment  on  in  an  action 
for  the  amount  against  the  estate  of  the  deceased  contractor. 
However,  though  the  point  was  suggested  by  me,  as  it 
was  not  pressed  by  counsel,  and  as  no  evidence  was  given 
1'.)  shew  that  any  of  the  payments  were  not  properly  attri- 
butable to  the  construction  of  the  building  under  the  con- 
tract, I  shall  assume  them  all  to  be  so.  Attention  was 
called,  however,  to  the  discrepancy  between  the  contract 
price  and  the  real  cost  of  the  building.  Before  the  con- 
tractor's death,  three  payments  were  made,  two  of  $2,236 
and  $1,201,  to  the  contractor  for  work  and  material  as 
shewn  by  the  architects  certificates  of  the  value  of  $2,630 
and  $1,413  respectively,  the  payments  being  and  being 
intended  to  be  to  the  extent  of  85  per  cent,  of  the  amount 
earned,  in  accordance  with  the  terms  of  the  contract.  The 
ether  payment  was  far  $335,  which  from  the  architect's 
evidence  was  not  more  than  an  85  per  cent,  payment.  These 
payments  were  made  in  December,  January,  and  April,  and 
no  further  payments  were  made  until  after  the  contractor's 
death,  which  took  place  on  3'rd  May,  and  whether  work 
yas  proceeding  does  not  appear.  The  15  per  cent,  held 
back  by  the  owner  on  thefee  pay'ments  would  be  $665,  against 
which  no  claim  has  been  made,  as  all  of  the  work  and  mater- 
ials done  and  furnished  by  the  plaintiffs  herein  were  done 
and  furnished  at  a  later  period.  The  actual  cost  of  the 
building,  or  perhaps  more  correctly  speaking  the  actual 
worth  of  the  building,  having  reference  to  the?  work  and 
material,  would  be  the  sum  of  $665,  and  the  $1,200  claimed 
by  the  plaintiffs  herein  or  $1,865  over  and  above  the  amount 
actually  paid  by  the  owners,  which  amount,  as  has  been 
shewn,  is  itself  nearly  $400  more  than  the  contract  price, 
There  seems  to  be  only  one  of  two  conclusions,  either  the 
payments  made  by  the  owners  were'  not  proper  payments 
within  the  proper  scope  of  the  contract,  or  the  contractor, 
if  he  had  completed  the  contract  and  paid  all  of  his  ha- 
bilities,  would  have  been  out  of  pocket  at  least  $2,265  on 
p.  contract  of  $5,870,  and  perhaps  considerably  more.  The 
Mechanics'  Lien  laws  in  some  of  the  United  States  recog- 
nize such  a  condition  of  affairs  by*  rendering  the'  owner 
liable  through  the  lien  for  the  full  value  of  the  work  and 
material,  regardless  of  the  contract  price.  The  principle  of 
the  Mechanics'  Lien  Acts  is  that  the  person  who  receives 
the  benefit  shall  be  responsible  for  the  cost,  and  the  laws 
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Djentioned  simply  carry  the  principle  to  its  logical  con- 
clusion, and  at  the  same  time,  to  some  extent  at  least, 
remove  the  necessity  for  dishonesty  or  honest  disregard  of 
obligations  on  the  part  of  contractors  by  rendering  it  of  no 
advantage  to  an  owner  to  let  a  contract  for  a  sum  less 
than  a  building  can  be!  honestly  constructed  for.  The 
policy  of  the  law,  however,  is  for  the  legislature,  and  the 
Alberta  Act  does  not  carry  the  principle  as  far  as  this, 
but  limits  the  owner's  liability  to  the  amount  of  the  contract 
price.  Section  32  provides  that  "no  lien,  except  for  not 
more  than  6  weeks'  wages  in  favour  of  labourers,  shall 
attach  so  as  to  make  the  owners  liable  ft>r  a  greater  sum 
than  the  sum  owing  and  payable  by  the  owners  to  the  con- 
tiactor.^'  Notwithstanding  this  section,  Mr.  Justice  Stuart 
held,  in  Swanson  v.  Mollison,  6  W.  L.  R.  678,  that  under 
certain  circumstances  an  owner,  having  paid  the  contractor 
in  full,  might  still  be  liable  on  a  lien.  In  a  later  case, 
Hreckenridge  and  Lund  v.  Travis,  decided  only  a  few  day^ 
ago,  and  not  yet  reported,  Mr.  Justice  Beck  dissented  from 
the  view  expressed  in  Swanson  v.  Mollison.  It  is  pointed  out 
in  Swanson  v.  Mollison  that  no  account  is  taken  of  sec.  19, 
which  is  as  follows:  "If  more  than  one  suit  is  com- 
menced in  respect  of  the  same  contract,  the  owner 
or  contractor  shall  apply'  to  have  the  causes  consolidated, 
and  failing  to  do  so  he  shall  pay  the  costs  of  such 
additional  suits.  Save  as  hereinafter  mentioned,  the  owner 
complying  with  the  provisions  of  this  Act  shall  not  be  liable 
for  any  greater  sum  than  he  has  agreed  to  pay  by  contract.^' 
The  "  save  as  hereinafter  mentioned  "  appears  to  refer  to 
&ec.  28,  under  which,  under  certain  conditions,  the  owner 
may  be  made  liable  for  costs  in  addition  to  the'  amount  of 
the  contract,  but  why  the  sentence  should  have  been  made 
a  subsidiary  part  of  a  section  dealing  with  costs,  to  which 
it  makes  no  reference,#8e^ms  a  little  hard  to  understand; 
a&suming  it  to  have  a  general  and  absolute  application,  I 
fail  to  see  how  it  adds  anything  to  sec.  32.  It  is  the  con- 
tract price  that  fixes  the  amount  owing  and  pa>'uble,  and 
▼hen  the  contract  price  is  paid  according  to  law  the  sum 
owing  and  payable  is  wiped  out.  It  was  argued  that  sec. 
32  ig  not  of  general  application,  but  only  applies  to  liens 
in  favour  of  labourers,  that  in  the  original  roll  there  is 
a  comma  after  the  word  wages,  and  that  the  section  should 
be  read  as  follows :  "  No  lien  in  favour  of  labourers,  except 
one  for  not  more  than  6  weeks  wages,  shall  attach,^',  &c. 


416 


THE  WESTERN  LAW  REPORTER. 


It  is  tru€  also  that  in  the  British  Colusmbia  Act,  of  which 
ours  appears  to  be  almost  an  exact  copy,  the  punctuation 
is  as  stated.  It  is,  however,  a  fact  that  the  Territorial 
Ordinance  tepealed  by  the  present  Act  contained  a^section 
of  the  same  purport,  without  the  exception,  of  general  appli- 
cation, sec.  10  being  as  follows:  "Save  as  herein  provided, 
the  lien  shall  not  attach  so  as  to  make  the  owner  liable  to  a 
g^eatei"  sum  than  the  sum  payable  by  the  owner  to  the  con- 
tractor.^' In  view  of  my  opinion  that  sees.  19  and  32  are  of 
practically  the  same  effect  if  the  latter  is  given  a  general 
application,  I  do  not  consider  it  necessary  to  decide  whether 
the  consideration  of  punctuation  or  that  of  the  similar 
repealed  section  should  be  given  greater  weight  in  con- 
struing the  setetion. 

The  two  cases  above  mentioned  are,  as  far  as  I  am 
aware,  the  only  ones  in  which  the  owner'^s  liability  unde^ 
conditions  similar  to  the  present  have  been  considered.  The 
law  in  British  Columbia,  however,  has  been  in  force  for  a 
considerable  time,  and  one  would  expect  to  have  had  the 
matter  considered  then.  Section  19,  but  for  the  exception 
of  the  secoi^  sentence,  is  in  the  exact  words  of  sec.  14 
of  the  Revised  Statute  of  1898,  and  sec.  32'  is  found  in  the 
amendment  to  the  Revised  Statute  of  1900,  as  sec.  22.  In 
British  Columbia  Mills  v.  Horrobin,  12  B.  C.  R.  426,  the 
facts  were,  as  here,  that  the  amount  of  the  contract  had 
been  overpaid,  but  the  full  CouSrt,  consisting  of  3  Judges, 
gave  effect  to  the  material  man's  lien.  The  only  question 
which  is  considered  in  the  judgments  is  whether  the  mater- 
ial man  had  beCn  paid.  In  a  later  case  of  Lemon  v.  Duns- 
muir,  5  W.  L.  R.  505,  the  full  Court,  consisting  of  the  other 
3  Judges  of  the  Supreme  Court,  upheld  the  lien  claimed,  the 
only  point  considered  being,  as  in  the  former  case,  the  ques- 
tion of  payment  to  the  claimant.  It  is  not  stated  whether 
the  contract  price  had  been  paid  im  full,  but,  unless  it  had 
been,  there  seems  to  be  no  explanation  of  the  declaration  by 
the  Court  of  the  hardship  caused  the  defendant.  With 
su(ch  eminent  counsel  as  Davis,  K.C.,  and  Peters,  K.C 
arguing  these  appeals  for  the  owners,  it  may  be*  assumed 
tliat  no  possible  ground  of  defence  was  overlooked,  and 
from  the  silence  of  the  rep'orts  on  the  point  now  under  con- 
sideration it  sefems  to  me  reasonable  to  think  it  must  have 
been  decided  explicitly  in  some  earlier  case,  but  I  have 
failed  to  find  the  repoit  of  any  such  case.  These  authori- 
ties, however,  unquestionably  decide  that   the   owner  may 
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be  called  upon  to  pay  a  second  time  for  the  same  service 
under  a  statute  almost  identical  in  terms  with  ours,  and  I 
agree  with  this  conclusion. 

Section  4  of  our  Act  provides  that  "every  contractor, 
sub-contractor,  labourer,  and  furnisher  of  material  doing 
or  causing  work  to  be  done  upon  or  placing  or  furnishing 
any  material  to  be  used  in  the  construction  in  whole  or  in 
part  of  .  .  .  any  building  .  .  .  shall  by  virtue 
thereof  have  a  lien  or  charge  for  the*  price  of  such  work 
and  the  placing  or  furnishing  of  such  materials  upon  such 
building  .  .  .  and  the  land,  premises,  and  appurten- 
ances thereto  occupied  thereby  or  enjoyed  therewith,  but 
limited  in  amount  as  hereinafter  limited."  The  limitation 
referred  te  at  the  end  of  the  section  is  evidently  that  pro- 
vided by  sec.  8,  which  is  :  "  Such  lien  shall  be  limited  in 
amount  to  the  sum  actually  owing  to  the  person  entitled 
to  the  lien.''  In  the  repealed  Ordinance  this  limitation  was 
contained  in  the  section  giving  the  lien,  the  words  being 
"limited  in  amount  to  the  sum  justly  due  to  the  person 
entitled  to  the  lien.^^  By  later  sections  it  is  provided  that 
the  lien  shall  cea^e  to  exist  unless  certain  steps  are  taken 
writhin  specified  times  by  way  of  registration  and  bringing 
cf  action.  There  is  no  question  about  these  steps  having 
been  taken  in  the  present  case. 

My  attention  was  called  to  Edmonds  v.  Tiernan,  21  S. 
C.  R.  406,  as  an  authority  for  the  proposition  that  the  lien 
does  not  attach  until  the  steps  mentioned  are  taken.  When 
a  lien  attaches  depends  altogether  on  the  words  of  the 
statute  authorizing  it,  and,  whatever  were  the  words  of 
the  statute  then  under  consideration,  I  see  no  room  to  ques- 
tion the  matter  here.  The  Act  states  that  the  claimant 
5^hall  have  a  lien  or  charge  by  virtue  of  doing  the  work 
or  furnishing  the, material,  and  certainly  the  declaration 
that  it  would  cease  to  exist,  as  stated  in  sec.  13,  unless  re- 
gistered within  the  prescribed  time,  involves  the  previous 
existence.  In  Smith  v.  Sissiboo  Pulp  and  Paper  Co.,  36 
N.  S.  R.  348,  affirmed  on  appeal  to  Supreme  Court  of  Canada, 
3o  S.  C.  R.  93,  the  Court  held,  under  a  section  in  the  same 
terms  as  ours,  that  the  lien  commences  when  the  goods  are 
placed  or  furnished. 

The  amount  secured  by  the  lien  will  change,  of  course, 
from  time  to  time  as  new  work  is  done  or  material  furnished 
and  payments  are  made,  as  it  may  under  a  mortga^re  accord- 
ing to  the  amount  advanced  or  the  amount  paid.     Now  the 
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statute  having  given  tkis  charge  in  absolute  terms,  limited 
only  by  the  amount  owing  to  the  claimant,  is  there"  anj 
other  provision  of  the  Act  which  takes  it  away  or  fufther 
limits  it?    In  many  lien  Acts,  as  in  the  repealed  Ordinance, 
there  is  a  provision  authorizing  payments  by  the  owner  up 
to  a  certain  percentage  of  the  value  of  the  work  done,  and 
making  him  liable   only   as   to  the   remainder,  but  there 
is  no  such  provision  in  this  Act.     In  other  Acts,  as  in  the 
British  Columbia  Act  by  amendment  of  last  year,  and  in 
our  own  now  by  amendment  passed  a  few  weeks  ago,  there 
is  a  limitation  of  the  owner's  liability  to  the  amount  re- 
maining unpaid  when  a  notice  is  given  to  him  by  the  claim- 
ant, but  before  this  amendment  there  was  no  such  provision 
in  our  Act.    Apa-rt  from  sees.  19  and  32,  sec.  17  seems  to  be 
the  only  one  furnishing  any  such  limitation,  which  provides 
that  the  owner  may  insist  on  receipted  pay  rolls  of  labour- 
ers before  paying,  and  making  him  liable    notwithstanding 
payments   made  to   the   contractor   without   such   receipts. 
It  may  be  said  that  this  impliedly  authorizes  paments  in 
all   cases   except   as   against   the   claims   for   wages.     This 
argument   does  not  appeal  to  me"  with   ver^'  much  force. 
in  view  of  the  other  provisions    of    the    Act,  and  of  the 
history  of  this  provision.     Section  17  is  a  copy  of  sec.  12 
of   the   British    Columbia   Kevised    Statute,   which  statute 
gave  no  lien  for  the  furnishing  of  materials.     As  I  have 
indicated,  it  did  not  protect  the  owner,  as  some  Acts  did,  by 
authorizing  payments  of  a  certain  percentage,  or  by  pre- 
scribing notice  of  lien,  but  made   this   provision  instead. 
Whe»n,  in  1900,  provision  was  made  for  a  lien  for  materials, 
•no  such  further  provision  was  made,  and  our  Act  has  simply 
taken  the  provisions  as  they  stood.    It  appears  to  me,  there- 
fore, that  this  section  gives  no  assistance.    Now  do  sections 
]  9  and  32  free  the  land  and  the  owner  when  payments  have 
been  made  to  the  contractor  regardless  of  existing  liens? 
As  I  have  said  before,  these  sections,  in  my  opinion,  limit 
the  owner^s  liability  to  the  contract  price,  and  if  he  gets  a 
contractor  to  undertake  a  work  for  less  than  it  can  be  hon- 
estly done  for,  nevertheless  he  cannot  be  made  liable  for  any 
excess  over  the  contract  price,  and  it  appears  to  me  that 
that  is  all  that  is  involved  in  them.    The  British  Columbia 
Act  required  particulars  of  the  contract  and  the  work  to 
be  done  to  be  filed  in  a  public  office  where  persons  dealing 
with  the  contractor  can  have  access  to  it.    This  measure  of 
protection  is  not  provided  by  our  Act,  but,  nevertheless,  the 
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b'mitation  of  liability  is  imposed,  and  merchants,  mechanics, 
and  labourers  must  take  the  increased  risk  in  dealing  with 
the  contractor.  The  limitation  of  liability  under  a  mort- 
gage is  the  amount  secured  by  it,  and  the  limitation  of 
liability  on  a  promissory  note  is  the  amount  promised  to  be 
paid,  but  a  payment  to  the  original  mortgagee  or  payee 
after  assignment  would  not  discharge  the  mortgagor  or 
maker.  The  payment  to  have  that  effect  must  be  made  to 
the  person  entitled  to  receive  it.  When  a  lien  attaches, 
the  land,  and  thereby  the  owner,  becomes  directly  liable 
to  the  lien-holder,  and  the  situation  of  the  owner,  con- 
tractor, and  lien-holder  appears  to  me  to  beT  much  the 
same  as  that  of  the  maker,  payee,  and  indorsee  of  a  note. 
If  the  contractor  pays  the  lien-holder,  he  has  a  right  to 
recover  from  the  owner,  but  the  lien-holder,  having  been 
given  a  direct  claim  by  his  lien,  is  entitled  'to  be  paid  by 
the  oM-ner.  If  the  ownefr  does  not  pay  the  contractor,  there 
is  no  doubt  the  lien-holder  can  enforce  the  payment  from 
the  owner,  and  thereby  discharge  him  from  his  pa>*ment  on 
the  contract.  Such  being  the  case,  it  appears  to  me  that 
there  must  be  a  clear  provision  of  the  statute  to  enable 
the  owner  to  pay  the  contractor  and  take  away  that  right 
of  the  lien-holder,  and  I  find  no  suich  provision.  If  the 
ownet  could  do  this,  there  would  be  no  occasion  for  any 
owner  to  concern  himself  over  the  question  of  liens.  All 
he  would  need  to  do  would  be  to  pay  the  contractor  and 
he  discharged.  To  give  such  a  construction  to  sees.  19  and 
32  would  not  be  simply  to  nullify  the  effect  of  the  provi- 
sions giving  the  lien,  but  actually  to  negative  the  provi- 
sions themselves,  at  the  option  of  the  owner.  It  has  been 
suggested  that  the  lien-holder  should  give  a  notice.  That, 
however,  it  seems  to  me,  is  an  argument  for  the  legislature 
only.  If  the  owner  has  a  right  to  pay  the  contractor  not- 
withstanding the  existence  of  the  liens,  I  fail  to  see  how  any 
notice  that  might  be  given  could  take  away  or  affect  that 
right,  in  the  absence  of  any  statutory  authority  for  such 
notice.  It  is  said  that  this  throws  a  great  burden  on  the 
owner,  and  there  may  be  a  great  hardship.  Though  the  pre- 
sent case  is  not  a  good  illustration  of  it,  yet  it  can  easily 
he  seen  that  it  may  seem  to  work  a  great  hardship  to  call 
on  an  owner  who  has  honestly  paid  to  one  person,  to  pay 
a  second  time  to  another.  On  the  other  hand,  the  inten- 
tion of  the  law  seems  clearly  to  be  that  the  parties  deal- 
ing with  the  contractor  need  not  rely  on  the  solvency  of 
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the  contractor,  but  may  look  to  the   owner  who  receives 
the  benefit,  and  it  would  be  an  equal  hardship  if,  relying 
on  this,  they  should  be  refused  pa\^ent  for  their  work  or 
material.     It  is  said  that  the  owner  may  not  know  who 
have  liens.    That  may  be  perfectly  true,  but  it  is  also  quite 
t?ue  that  he  could  have  protected  himself  by  the  terms  of 
his  contract  against  payments  to  the  contractor  until  he 
does  know.     Of  course,  for  the  future,  this  is  not  of  much 
consequence,  since  the  law  has  been  changed.     As  regards 
the  burden  imposed  on  the  owner,  that  could  be  largely 
sliifted  with  a  knowledge  of  the  law,  but,  so  far  as  it  could 
not  be',  I  can  only  say  that,  in  my  view,  that  too  is  a  matter 
far  the  legislature.     The  conclusion  I  come  to  as  to  the 
effect  of  sees.  19  and  32  is  that,  when  the  lien  attaches  hy 
the  furnishing  of  material  or  the  doing  of  work,  the  amount 
then  unpaid,  which  then  or  later  the  owner  may  legally'  be 
required  to  pay,  is  the  limit  of  the  amount  the  lien-holder 
may  have  recourse  against,  but  that,  as  far  as  that  amount 
is  concerned,  and  to  the  extent  of  the  sum  then  owing  to  the 
lien-holder,  no  sul^sequent  payment  to  the  contractor  \rill 
relieve  the  owner.     This,  no  doubt,  involves  the*  taking  of 
accounts  in  many  cases   at   different  periods,   because,  of 
course,  the   lien  is  limited   to  the  amount   owing  to  the 
lien-holdet,  and  that  amount  may  change  from  time  to  time. 
It  is  undoubtedly  true   that   the  matter   would  be  much 
simpler  of  disposition  by  looking  only  at  the  amount  owing 
to  the  contractor  at  the  time  the  case  coities  before  the 
Court  far  determination,  for  in  most  cases  it  would  simply 
involve  a  dismissal  of  the  action,  but,  in  my  opinion,  that 
vould  not  carry  out  the  intention  of  the  Act,  and  I  see 
nothing  unworkable  in  the  conclusion  I  have  come  to.    In 
this  case  there  is  a  circumstance  which  is  not  involved  in 
the  othef  cases  which  were  argued  with  it, •which,  apart 
from  the  foregoing  considerations,  might  bring  the  same 
result.     No  payment  was  made  to  the  contractor  after  5th 
January,  but  most  of  the  payments  were  made  to  person? 
who  but  for  the  payments  would  have!  been  in  the  same  posi- 
tion as  the  plaintiffs.     This  apparently  was  a  simple  case 
of  the  owner  preferring  certain  lien-holders  to  others.    It 
may  also  be  observed  that  except  the  wages  and  the  first 
payment  on  account  of  a  sub-contract,  none  of  these  pay- 
ments  were   made   on   the   architect's   certificate,  and  the 
last  certificate  for  wages  issue(J  by  him  shews  a  balance  on 
the  contract  of  several  hundred  dollars  still  unpaid.     Part 
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of  these  payments  were  for  wages,  and,  inasmuch  as  they 
are  given  a  priority  over  other  liens  to  the  extettit  of  6 
weeks,  and  no  payment  was  for  more  than  6  weeks,  I 
think  they  must  be  given  a  priority  now. 

There  is  also  a  charge  of  $170  for  doors  and  hardware 
which,  under  the  specifications,  the  owner  was  at  libeity  to 
furnish  for  himself.  This  amount  should  be  deducted  from 
the  contract  price,  as  it  is  an  authorized  deduction  rather 
than  a  payment.  The  other  payments  cannot  be  held  to 
have  discharged  the  owner  as  against  any  liens  in  existence 
when  they  were  made,  but,  in  so  fat  as  they  are  such  as 
could  have  been  the  subject  of  an  enforceable  lien,  they 
are  entitled  to  rank  with  the  plaintiffs'  liens  in  accordance 
with  the  provisions  of  sec.  30,  which  indicates  the  priori- 
ties of  the  different  liens  and  costs.  The  evidence  before 
me  is  not  such  as  to  enable  me  to  finally  determine  the 
matter,  and  I  therefore  lefer  the  case  to  the  clerk  to  ascer- 
tain the  facts  necessary  and  to  report  the  same,  reserving 
leave  to  apply  for  further  directions. 

An  attempt  was  made  to  establish  a  direct  liability  on 
the  part  of  the  owners  for  part  of  -the  accounts  of  the 
plaintiffs.  The  evidence  does  not  satisfy  me  of  the  direct 
liability  for  anything  except  the  sum  of  $17.90  due  to 
McKnight  &  Frost,  for  which  they  will  be  entitled  to  judg- 
ment, and  will  not  be  required  to  rank  with  other  liens. 
There  is  due  to  them,  besides  this  sum,  the  sum  of  $290 
as  sub-contractors.  To  Ross  Brothers  Limited,  there  is 
due  the  sum  of  $194  as  sub-contractors;  to  the  Northern 
Hardware  Company,  $138.35  for  material;  to  W.  H.  Clark 
&  Co.  Limited,  $183  for  material;  to  the  Mclnnis  Lumber 
Company,  $75.30  for  material;  and  to  George  Clark,  $295 
as  sub-contractor. 

In  so  far  as  may  be  necessary  to  determine  the  rights 
of  the  parties,  the  clerk  will  ascertain  how  these  amounts 
fell  due  as  to  date.  This  will  only  be  necessary  with  refer- 
ence to  the  payment  on  2^nd  April,  since  all  the  other  pay- 
ments appear  to  have  been  made  after  the  full  amount 
came  due  in  each  case.  The  defendants  Gorman,  Clancy, 
and  Grindley  will  have  their  costs  of  appearance,  which  ap- 
pear to  be  the  only  costs  separately  incurred  by  them, 
against  the  plaintiffs  in  the  action  in  which  they  were  made 
parties,  and  which  is  dismissed  as  against  them. 
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Harvey,  J. 


ALBERTA. 


TRIAL. 


April  7th,  1908. 


GORMAN  V.  HENDERSON. 


Mechanics'  Liens  —  Building  Contract  —  Action  to  Enforce 
Liens — Payment  in  Full  to  Contractor — Prejudice  to  Ex- 
isting Liens — Deduction  of  Damages  for  Delay — Evidence 
— Conflict  of  Testimony — Credibility  of  Party  as  Witness 
— Costs, 

Consolidated  action  to  enforce  mechanics'  liens. 

W.  G.  Harrison,  H.  H.  Parlee,  and  G.  B.  O'Connor,  for 
plaintiffs. 

J.  D.  Hyndman  and  H.  H.  Hyndman,  for  defendant 
Hendefrson. 

Harvey,  J.: — As  in  Ross  Brothers  Limited  v.  Gorman, 
ante,  this  is  a  consolidated  action  to  enforce  liens  claimed 
against  a  house  and  lot  of  the  defendant.  The  claims  in 
all  amount  to  about  $1,600,  and  the  defence  is,  in  short,  that 
the  defendant  has  paid  the  contractor  the  full  contract  price 
except  the  sum  of  $205,  which  she  claims  to  deduct  by  way 
of  damages  under  the  terms  of  the  contract  for  delay  in 
finishing,  and  $570  which  she  brings  into  Court  to  meet  her 
liability  in  respect  of  the  plaintiffs'  claims. 

The  payments  in  this  case  were  all  made  to  the  contrac- 
tor, and,  as  I  held  in  Ross  Brothers  Limited  v.  Gorman,  such 
payments  cannot  be  allowed  to  prejudice  the  liens  then  ex- 
isting. With  reference  to  the  deduction  of  $205  for  dam- 
ages, I  am  referred  to  sec.  17,  which  provides  that  "the 
whole  contract  price  shall  be  payable  in  cash  and  shall  not  be 
diminished  by  any  prior  or  subsequent  indebtedness,  offset, 
or  counterclaim  in  favour  of  the  owner  against  the  contrac- 
tor." In  27  Cyc.  303  it  is  stated  that  such  a  provision  as 
this  applies  only  to' offsets  arising  outside  the  contract.  I  do 
not  find  it  necessary  to  decide  this,  because  the  evidence  does 
not  satisfy  me  that,  even  as  against  the  contractor,  the  de- 
fendant would  be  entitled  to  deduct  this.  The  evidence  was 
of  a  very  casual  character,  and  amounted  to  practically  no- 
thing more  than  that  the  defendant  could  not  get  into  the 
house  until  the  time  she  did.     There  was  no- evidence  that 
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this  was  due  to  the  default  of  the  contractor  for  which  he 
should  be  held  liable^  and^  as  against  honest  claimants  of 
liens  who  are  not  able  to  give  any  evidence  on  the  point,  I 
think  much  more  conclusive  evidence  should  be  forthcoming 
to  support  such  a  claim. 

In  support  of  the  claim  of  Gorman,  Clancy,  &  Grindley, 
Mr.  Gonnan  swore  to  certain  facts  in  his  affidavit  for  an 
originating  summons,  and  contradicted  it  in  the  box,  and  ex- 
plained the  contradiction  by  stating  that  he  did  not  read  the 
affidavit,  but  swore  to  it  simply  because  it  was  presented  to 
him  by  his  solicitor.  I  indicated  my  deprecation  of  such  an 
act  by  an  intelligent  business  man,  and  I  desire  to  emphasize 
it  by  depriving  him  of  his  costs  of  the  action.  There  was  a 
conflict  of  testimony  between  him  and  defendant's  husband 
an  to  whether  certain  goods  were  ordered  for  her  or  for  the 
contractor.  Plaintiff  can  scarcely  be  surprised  if  I  attach  no 
greater  value  to  his  oath  than  he  appears  to  do  himself,  and 
find  against  him  on  this  point  that  there  is  no  direct  liability 
on  the  part  of  defendant.  I  find  that  each  of  the  plaintiffs 
is  entitled  to  a  lien,  and  refer  the  matter  to  the  clerk  to  as- 
certain the  amount  in  each  case  and  the  state  of  the  account 
between  the  defendant  and  the  contractor  at  the  differettit 
stages  of  the  doing  of  the  work  or  supplying  the  material  in 
respect  of  which  the  liens  arise,  as  indicated  in  Ross  Brothers 
Limited  v.  Gorman.  Leave  reserved  to  apply  for  further 
directions. 


Hakvey,  J. 


ALBERTA. 


TRIAL. 


April  7th,  1908. 


UNION  LUMBER  CO.  v.  PORTER. 

Mechanics'  Liens — Building  Contract — Payment  of  Part  of 
Contract  Price  to  Contractor — Abandonment  of  Work  by 
Contractor  —  Completion  by  Own^ — Payments  to  Con- 
tractor— Prejudice  of  Existing  Liens — LiabiUiy  of  Owner 
for  Work  Done  or  Material  Supplied  after  Abandonment 
—Promise  to  Pay — Consideration — Time  of  Registering 
Lien — Material  Supplied  within  SI  Days  not  Claimed  for 
—Effect  as  to  Material  Previously  Supplied. 

A  consolidated   action   brought   by   sub-contractors   and 
^Qniishers  of  materials  to  enforce  mechanics'  liens. 
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J.  E.  WaUbridge,  J.  K.  Macdonald,  C.  A.  Grant,  and 
Eagar,  for  plaintiffs. 

C.  F.  Newell,  for  defendant. 

Harvey,  J. : — This  is  a  consolidated  lien  action  bi-ought 
by  sub-contractors  and  furnishers  of  materials.  The  con- 
tract price  was  $6,765,  and,  after  the  contractor  had  been 
paid  $4,500  through  the  medium  of  the  architect,  he  aban- 
doned the  work  and  left  the  city,  and  the  building  was  com- 
pleted by  the  defendant,  the  amount  paid  by  her  being 
$2,375  in  addition,  or  a  total  of  $6,875.  There  was  nothing 
to  indicate  that  the  work  was  not  done  in  an  economical  man- 
ner, and  I  therefore  find  that  the  $2,375  was  a  proper  amount 
for  the  completion  of  the  building.  In  Ross  Brothers  Limi- 
ted V.  Gorman,  ante,  I  held  that  any  payments  made  to  the 
contractor  could  not  discharge  the  owner  as  against  then  ex- 
isting liens,  and  also  that  when  the  lien  attached  the  extent 
of  the  owner's  liability  in  respect  thereof  was  to  be  deter- 
mined by  the  amount  to  which  she  then  or  later  might  be 
liable  to  pay  on  the  contract.  On  the  facts  above  stated  it 
appears  quite  clear  that  there  was  no  liability  on  the  owner's 
part  on  the  contract  after  the  payment  of  the  $4,500  to  the 
contractor,  because  the  building  was  completed  by  the  owner, 
and  there  was  no  surplus  which  the  contractor  could  claim, 
but,  in  so  far  as  any  of  these  liens  are  for  work  or  material 
supplied  after  the  contractor  abandoned  the  work,  the  defend- 
ant is,  1  think,  directly  liable,  because  the  work  was  done  and 
materials  supplied  for  her  and  not  under  the  contract,  even 
though  they  may  have  been  in  completion  of  a  sub-contract 
previously  made  with  the  contractor. 

McKay  &  Brehaut  claim  a  lien  for  $360  balance  unpaid 
on  a  sub-contract  for  $660.  The  $300  was  paid  by  the  con- 
tractor before  he  left,  and  the  work  was  60  per  cent,  done 
when  he  left.  The  plaintiffs^  witness  states  that  defendant 
promised  to  pay  all  that  was  due.  She  denies  this,  but  ad- 
mits that  she  said  she  would  not  live  in  a  house  that  was  not 
paid  for,  and  that  she  never  dreamed  that  there  would  not  be 
sufficient  in  the  contract  price  to  pay  all  claims.  The  archi- 
tect also  says  the  same.  I  find  that  there  was,  at  least  in 
effect,  a  promise  to  pay,  and  that  the  completion  of  the  work 
was  a  sufficient  consideration  to  support  the  promise.  The 
defendant  is,  therefore,  liable  for  the  full  amount  of  this  lien 
apart  from  any  consideration  of  payments  to  the  contractor. 
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I  come  to  the  same  conclusion^  for  the  same  reasons^  with  re- 
ference to  the  sub-contract  of  plaintiff  Burns,  the  amount 
being  $265,  of  which  $100  in  value  was  done  when  the  con- 
tractor left. 

Of  the  Alberta  Lumber  Co.'s  claim,  material  to  the  ^  alue 
of  $183.25  was  delivered  to  defendant  at  the  request  of  the 
architect^  and  I  hold  her  Liable  for  that  amount,  for  the 
reasons  above  stated.  The  material  representing  the  re- 
maiiider  of  the  claim,  amounting  to  $376.15,  was  supplied  to 
the  contractor  before  the  last  payments  of  $2,000,  as  was  the 
case  with  the  material  representing  the  Union  Lumber  Co.'s 
claim  (which  was  proved  at  $188.32),  with  the  exception  of 
all  but  $30.81  in  value,  which  was  supplied  to  the  contractor, 
but  after  the  last  payment  of  $2,000.  None  of  the  material 
claimed  for  was  furnished  within  31  days  of  the  time  of  the 
filing  of  the  lien,  but  material  continued  to  be  supplied  to  de- 
fendant's manager,  who  paid  for  it.  I  think  the  continuing 
to  supply  material  keeps  the  lien  alive  under  the  terms  of  the 
statute  in  respect  of  all  material  supplied  before.  If  it  were 
otherwise,  all  a  person  who  wished  to  get  rid  of  a  lien  would 
need  to  do  would  be  to  pay  for  the  last  31  days'  work  or 
material,  and  so  cut  out  the  claim  for  all  that  was  done  or 
suppUed  before. 

It  was  admitted  that  plaintiff  Smales  did  the  work  for 
which  he  claims  payment  of  a  balance  of  $379.60,  but  I  have 
no  evidence  as  to  when  it  was  done ;  I  will  allow  that  evidence 
to  be  given  if  the  date  cannot  be  admitted. 

As  the  last  payments  to  the  contractor  were  so  large,  it 
is  quite  clear  that  all  of  the  liens  claimed  for  in  respect  of 
all  the  work  done  for  the  contractor  would  not  nearly  equal 
that  amount,  and  there  will  be  no  question  of  deduction, 
and  no  necessity  for  a  reference.  The  Union  Lumber  Co.'s 
lien,  of  course,  will  be  limited  to  the  sum  of  $157.51.  There 
vill  be  judgment,  therefore,  against  the  defendant  personally 
for  the  amounts  for  which  she  is  found  directly  responsible, 
and  for  a  lien  in  the  usual  terms  for  those  sums,  and  in  the 
case  of  the  Alberta  Lumber  Co.  the  further  sum  of  $370.15, 
and  of  the  Union  Lumber  Co.  for  the  sum  of  $157.51.  The 
amount  of  the  lien,  if  any,  for  plaintiff  Smales  will  have  to 
^^e  determined  when  the  further  evidence  is  given. 

The  judgment  will  carry  the  costs,  including  costs  of  ex- 
amination for  discovery. 

▼OL.  Till.  W.L.B.  wo.  5 — 29 
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ALBEBTA. 


Hahvey,  J. 


April  29th,  1908. 


OHAlfBlM. 


FLORA  V.  SHANDRO. 

Pleading — Statement  of  Claim — Disclosure  of  Cause  of  Ac- 
tion— Malicious  Prosecution — Charge  not  Known  to  Law 
— Facts  Pleaded  to  Shew  Malice — Absence  of  Prayer  or 
Claim — A  mendment — Costs, 

Motion  by  defendant  to  strike  out  thef  statement  of  claim, 
*'  as  being  embarrassing  in  that  it  does  not  disclose  any  cause 
of  action  against  the  defendant/' 

0.  M.  Biggar,  for  defendant. 
H.  H.  Robertson,  for  plaintiflf. 

Harvey,  J. : — It  appeared  incidentally  that  the  defendant 
has  not  yet  entered  an  appearance,  and  I  have  had  some 
doubt  whether,  under  those  circumstances,  he  has  any  right 
to  have  his  motion  considered.  I  have  come  to  the  conclu- 
sion, however,  since  the  motion  was  argued  by  the  other 
side  without  objection,  that  the  circumstances  may  be  disre- 
garded. It  would  seem,  moreover,  that  by  appearing  on  a 
motion  such  as  this,  or  even  on  a  motion  of  the  plaintiff, 
the  defendant  waives  any  right  he  might  have  to  object 
to  the  jurisdiction:  see  Boyle  v.  Sacker',  39  Ch.  D.  249. 

The  statement  of  claim  is  as  follows: — 

"  1.  The  plaintiff  is  a  farmer  residing  at  the  P.  0.  of 
Shandro  in  the  province  of  Alberta,  and  the  defendant  is 
also  a  farmer  residing  at  the  same  place. 

"  2.  The  defendant  on  the  9th  day  of  February,  A.  D. 
1907,  maliciously  and  without  reasonable  or  probable  cause 
preferred  a  charge  that  the  plaintiff  did  assault  Stephan 
Shandro  by  using  abusive  language  contrary  to  sec.  265 
against  the  plaintiff  before  James  Hamilton,  a  justice  of  the 
peace  sitting  at  Andrew,  and  the  said  justice,  having  heard 
the  evidence  adduced  against  the  plaintiff  on  the  said  charge, 
dismissed  the  same. 
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"3.  The  defendant  further  on  the  3rd  day  of  May,  A.  D. 
1907,  subsequent  to  the  charge  aforesaid,  maliciously  and 
without  reasonable  or  probable  cause  preferred  another  charge 
that  the  plaintiff  '  did  wilfully  disturb  an  assemblage  met  for 
leligious  purposes  in  a  church'  against  the  plaintiff,  before 
John  Fleming,  a  justice  of  the  peace  sitting  at  Yegreville, 
and  the  said  justice  tfssessed  the  costs  and  a  fine  herein 
against  the  plaintiff  by  default. 

"  4.  The  said  alleged  offences  were  said  to  have  both  been 
ccmmitted  on  the  same  day  at  the  same  time  and  place. 

"5.  The  plaintiff  has  in  consequence  suffered  the  follow- 
ing special  ^amage : — 

Time  Idst  in  attending  the  trial  and  expenses $25 

Fine  and  costs 19 

$44 
**6.  Damages  $1,000." 

It  is  not  urged  that  paragraph  3  shews  any  cause  of 
action,  but  it  is  said  that  it  shews  malice.  That  would  ap- 
pear to  be  a  pleading  of  evidence,  which  is  forbidden  by  the 
Roles  and  therefore  improper.  It  is  also  pointed  out  that 
there  is  no  prayer  for  relief  of  any  kind.  Apparently  the 
plaintiff's  solicitors  assume  that  paragraph  6  will  be  taken  as 
a  claim  for  $1,000,  as  otherwise  it  means  nothing.  The  de- 
fendant, however,  is,  I  think,  entitled  to  know  whether  any 
paragraph  of  a  statement  of  claim  means  anything  without 
having  to  guess  at  it,  and  this  pleading  is  undoubtedly  bad 
in  this  respect.  These  objections  do  not,  however,  go  to 
the  root  of  the  motion  by  which  the  ground  of  embarrass- 
ment alleged  is  that  no  cause  of  action  is  disclosed^  and  they 
can  be  met  by  amendment. 

There  seems  no  doubt  that  the  charge  recited  in  paragraph 
?  is  not  a  criminal  charge  known  to  our  law  of  which  a  per- 
son could  be  properly  convicted,  and  in  Grimes  v.  Miller,  23 
A.  B.  764,  it  was  held,  Hagarty,  C.J.,  dissenting,  that,  al- 
though the  plaintiff  had  been  convicted  and  suffered  impris- 
onment, yet,  inasmuch  as  the  charge  was  not  one  for  which 
he  might  properly  be  convicted,  the  prosecution  of  it,  though 
malidous,  gave  no  cause  of  action.  This  decision  is  not  bind- 
ing on  me,  and  I  prefer  to  adopt  the  view  of  the  dissenting 
Judge,  for  it  seems  most  unreasonable  to  say  that  by  simply 
acting  in  an  fllegal  manner  a  man  may  escape  the  conse- 
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quences  of  his  act,  while  if  he  had  acted  legally  he  would 
have  been  liable.  Moreover,  this  view  appears  to  be  not 
without  authority.  In  Powell  v.  Hiltgen,  5  Terr.  L.  B.  16, 
Mr  Justice  Wetmore  in  a  considered  judgment,  after  a  re- 
view of  the  authorities,  held  that  the  malicious  prosecution 
of  a  charge  which  was  not  a  criminal^  offence  gave  a  cause  of 
action.  In  Anderson  v.  Wilson,  25  0.  E.  91,  Chief  Justice 
Armour,  in  delivering  the  judgment  of  the  Court,  says,  at 
p.  97:  "I  am  of  opinion,  therefore,  tliat  malicious  prosecu- 
tion would  lie  against  the  defendant,  although  the  offence 
was  not  sufficiently  laid  in  the  information  to  give  the  magis- 
trate jurisdiction,  and  the  warrant  was  a  void  warrant."  It 
seems  quite  clear  that  an  action  will  lie  for  the  maliciously 
procuring  the  issue  of  a  search  warrant  for  goods :  see  Elsee 
V.  Smith,  1  D.  &  R.  28;  Wyatt  v.  White,  29  L.  J.  Ex.  193. 

Whether  the  action  should  be  termed  one  for  malicious 
prosecution,  as  ordinarily  defined,  or  not,  does  not  appear  to 
be  material,  but,  in  my  opinion,  there  is  a  cause  of  action 
disclosed  in  the  second  paragraph,  and  the  application  will  be 
dismissed,  but,  inasmuch  as  the  statement  was  shewn  to  be 
bad  in  other  respects,  though  not  coming  within  the  scope  of 
the  application,  the  costs  will  be  costs  in  the  cause.  The 
costs  of  any  amendment  which  the  plaintiff  may  see  fit  to 
make  will,  of  course,  be  borne  by  him. 


Beck,  J. 


ALBEBTA. 

TRIAL. 


May,  1908. 


MINGER  &  WEBER  v.  ANDERSON. 

Attachment  of  Debts — Balance  of  Purchase  Money  of  Busi- 
ness of  Partnership — Promissory  Note  in  Favour  of  Wif^ 
of  one  Partner — Rights  of  Creditors  of  Firm  and  of  Indi- 
vidual Partners — Debt  Actually  Due  by  Partner  to  Wif^ 
— Oarnishee  Proceedings  Ineffectice. 

Interpleader  issue. 

C.  B.  Reilly  and  E.  H.  Nichols,  for  execution  creditors. 

E.  F.  Ryan,  for  the  claimant. 

Beck,  J. : — James  XJ.  Crist  and  Charles  A.  Crist  as  part- 
ners bought  the  restaurant  business  of  Anderson  &  Oliver, 
who  had  been  carrying  it  on  in  partnership.     After  provid- 
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ing  for  certain  charges  against  the  property  conveyed,  there 
remained  a  balance  of  purchase  money  of  $500  to  be  paid 
direct  by  Crist  &  Crist  to  Anderson  &  Oliver.  By  the  terms 
of  the  agreement,  a  note  was  to  be  given  for  this  sum.  When 
it  was  being  drawn  up,  Anderson  requested  that  it  be  drawn 
in  favour  of  his  wife.  This  was  assented  to  without  objection 
on  the  part  of  either  Crist  &  Crist  or  Oliver.  Oliver  ex- 
plained in  his  evidence  that  he  recognized  that  Anderson  was 
entitled  to  the  whole  of  the  $500,  and  therefore  to  have  the 
note  made  payable  to  his  wife,  because  Anderson  had  put  into 
the  business  a  sum  greater  in  excess  of  what  he  (Oliver)  had 
put  in  than  $500.  It  seems  never  to  have  occurred  to  Oliver 
that  the  debts  of  the  partnership  shonld  first  have  been  pro- 
vided for  to  the  extent  of  this  $500.  The  note  was  not  pro- 
duced, having,  it  appears,  been  mislaid.  I  gather,  however, 
that  it  was  not  the  note  of  Crist  &  Crist,  either  as  a  firm  or 
as  individuals,  but  the  personal  note  of  James  U.  Crist  alone. 
Anderson  &  Oliver,  as  partners  at  the  date  of  the  sale  to 
Crist  &  Crist,  were  indebted  to  several  persons,  who  sued,  and 
inunediately,  that  is,  beffore  judgment,  issued  garnishee  sum- 
monses,  and  ultimately  obtained  judgments  as  follows: — 

1.  Minger  &  Weber  v.  Charles  Anderson $ 

2.  Dixon  &  Co.  Ltd.  v.  Andei*8on  &  Oliver 95.00 

3.  Plunket  &  Savage  v.  Anderson  &  Oliver 30.50 

4.  Hotel  Supply  Co.  v.  Anderson  &  Oliver 464.82 

The  garnishee  summonses  were  as  follows : — 

1.  Minger  &  Weber  v.  James  F.  Crist,  served  16th  Janu- 
ary, 1908. 

2.  Dixon  &  Co.  v.  James  TJ.  Crist,  served  16th  January, 

1908. 

3.  Plunket  &  Savage  y.  James  U.  Qrist,  served  17th  Janu- 

ary, 1908. 

4.  Hotel  Supply  Co.  v.  James  TJ.  Crist,  served  17th  Janu- 
ary, 1908. 

Hotel  Supply  Company  v.  James  IT.  Crist  and  Charles  A. 
Crist,  served  20th  January,  1908. 

On  23rd  January,  1908,  in  the  action  of  the  Hotel  Sup- 
ply Company,  an  order  was  made  in  aid  of  the  garnishee 
nunmons,  adding  Mrs.  Anderson  as  a  defendant  and  re- 
rtraining  the  defendants  from  negotiating  the  $500  note. 
The  garnishees,  pursuant  to  an  order,  paid  into  Court  the 
$500,  less  the  statutory  costs,  stating  the  fact  that  it  was  the 
amount  of  the  outstanding  note  above  mentioned,  and  sug- 
gefting  the  claims  of  the  several  primary  creditors. 
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An  issue  was  subsequently  directed  to  try  the  question 
of  the  right  to  the  money  so  paid  in,  and  it  is  this  issue 
which  was  tried  before  me. 

I  find  as  a  fact  that  Andetrson  was  indebted  to  his  wife 
in  the  sum  of  $500  when  the  note  was  delivered  to  her. 
Neither  the  order  directing  the  issue  nor  the  issue  itself  is 
explicit  a&  to  which — the  primary  creditors  or  Mrs.  Ander- 
son— is  the  plaintiff  in  the  issue.  iThe  issue  recites  that  the 
primary  creditors  claim  to  be  entitled  to  the  moneys  in 
Court  and  that  the  "defendants"  (Anderson  &  Oliver  and 
Mrs.  Anderson)  claim  that  the  moneys  should  be  paid  to 
Mrs.  Anderson.  By  inference,  therefore,  I  conclude  that 
the  primary  creditors  are  the  plaintiffs,  and  that  the  burden 
of  proof  lies  upon  them.  My  opinion  is  that,  by  virtue  of  the 
note,  Crist  &  Crist  or  James  IT.  Crista  if  the  note  was  his 
individual  note,  became  legally  indebted  to  Mrs.  Anderson 
for  the  amount  of  the  note,  and  therefore  there  was  there- 
after no  debt,  either  legal  or  equitable,  due  or  accruing  due 
from  Crist  &  Crist  or  either  of  them,  to  Anderson  &  OHver 
cr  either  of  them,  and  consequently  the  garnishee  proceedings 
were  wholly  ineffective.  Had  I  failed  to  find  that  Anderson 
was  indebted  to  Mrs.  Anderson,  would,  even  in  that  event, 
these  garnishee  proceedings  have  been  effective?  In  the  first 
case,  that  of  Minger  &  Weber,  the  judgment  is  against 
Charles  Anderson  only,  and  the  garnishee  summons  is 
against  James  IT.  Crist.  Setting  the  note  aside,  the  indebted- 
ness was  one  from  the  firm  of  Crist  &  Crist  to  the  firm  of 
Anderson  &  Oliver.  On  a  claim  in  an  action  against  on^ 
member  of  a  firm  in  his  individual  capacity,  a  garnishee 
summons  cannot  affect  a  debt  owing  to  the  firm.  That  debt 
could  not  be  recovered  by  the  judgment  debtor  suing  alone 
only  the  garnishees:  Macdonald  v-  Tacquiah,  etc.,  Co.,  13  Q. 
B.  b.  535. 

I  think,  too,  that  a  garnishee  summons  against  an  indi- 
vidual who  is  a  membe*r'  of  a  firm  cannot  affect  a  debt  owing 
by  the  firm,  as  such,  because  the  debt  owing  by  the  firm  is 
one  for  which  the  individual  members  of  the  firm  are  liable 
only  jointly  and  not  severally:  The  Partnership  Ordinance, 
ch.  7  of  1899,  sec.  11;  Lindley  on  Partnership,  7th  ed.,  pp. 
221,  222. 

So  that,  in  my  opinion,  the  garnishee  summons  in  the 
first  action  is  entirely  ineffective,  independently  of  the 
question  whether  Mrs.  Anderson  is  entitled  to  the  $500  or 
not. 
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In  the  second  case — ^that  of  Dixon  &  Co. — ^and  the  third 
case— that  of  Phinket  &  Savage-^the  judgments  are  against 
the  firm  of  Anderson  &  Oliver,  and  the  garnishee  summonses 
against  James  F.  Crist,  one  of  the  firm  of  Crist  &  Crist. 
Setting  aside  the  note,  the  debt  was  one  by  the  firm  of  Crist 
&  Crist,  and,  for  the  reason  I  have  already  given,  the  gar- 
nishee summons  would  be  ineffective.  However,  as  I  have 
already  stated,  it  appears  that  the  note  given  to  Mrs.  Ander- 
scD  was  the  personal  note  of  James  U.  Crist  alone:  that  is, 
James  U.  Crist  assumed  personally  the  theretofore  existing 
finn  liability,  and  became  individually  liable  for  the  debt. 
But  it  seems  to  me  he  was  so  liable  only  directly  dpon  the 
note — ^with  what  result?  It  seems  to  me  that  the  garnishee 
snimnons  could  be  deemed  effective  in  such  a  case,  if  at  all, 
only  if  the  transaction  represented  by  the  note  were  not  at- 
tacked in  substance,  but  were  substantially  accepted,  and  the 
primary  creditors'  right  to  succeed  placed  upon  the  ground 
that  the  payee  of  the  note  was  a  mere  trustee  for  the  primary 
debtors;  but  the  facts  in  the  present  ease' would  not  justify 
such  a  position,  if  my  finding  is  correct  that  Anderson  was 
indebted  to  his  wife.  If  my  finding  is  incorrect,  a  further 
question  is  raised  which  is  dealt  with  later. 

On  the  fourth  case — that  of  the  Hotel  Supply  Co. — the 
judgment  is  against  the  firm  of  Anderson  &  Oliver;  the  first 
garnishee  summons  is  as  in  the  two  preceding  cases;  the 
second  garnishee  summons  is  against  the  individuals  compos- 
ing the  firm  of  Crist  &  Crist,  who,  apart  from  the  note,  were 
the  debtors  to  the  defendants.  I  should  be  disposed  to  hold 
that  the  garnishee  summons  can  be  issued  against  a  firm  in 
the  firm  name,  notwithstanding  the*  decision  in  Walker  v. 
Rooke,  6  Q.  B.  D.  631,  and  the  fact  that  the  English  Order 
48a  has  not  been  introduced  into  our  Rules.  The  English 
system  of  attachment  of  debts  is  by  way  of  an  order,  and  that 
decision  was  based  on  the  ground  that  the  Rules  as  to  pro- 
e^ing  against  a  firm  were  not  applicable  to  an  attaching 
order,  but  our  system  being  by  way  of  a  summons  in  the  na- 
ture of  a  writ  of  summons,  which,  it  is  expressly  provideij, 
may  be  served  in  the  same  manner  as  a  writ  of  summons,  it 
wems  to  me  that  the  reasoning  of  the  case  cited  doeq  not 
apply.  The  garnishees,  however,  were  not  named  by  their 
finn  name,  but  as  individuals,  and  it  seems  to  me  that,  had 
the  liability  of  Crist  &  Crist  to  Anderson  &  Oliver  continued 
a*^  a  direct  liability  from  the  former  to  the  latter,  this  last 
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garnishee  summons  would  have  effectively  attached  it,  Crist 
&  Crist  being  as  partners  jointly  liable  for  the  debt  and  both 
being  named  as  garnishees.  The  note  having  been  given,  it 
appears  to  me  that  the  process  of  garnishee  summons  is  ren- 
dered ineffective  because,  as  I  think,  in  consequence  of  the 
note  being  given  and  accepted,  there  was  no  debt  either  legal 
or  equitable  due  or  accruing  due  by  Crist  &  Crist  to  the 
primary  debtors,  Anderson  &  Oliver.  Assuming  that  the 
taking  of  the  note  of  one  of  the  firm  would  not  release  the 
ether  menjber  of  the  firm  on  the  original  liability,  so  that  on 
default  of  payment  the  firm^s  original  liability  would  revive 
(see  Lindley  on  Partnership,  7th  ed.,  pp.  284,  285),  the  debt 
2  a  this  case  had  been  made  payable  to  Mrs.  Anderson,  and 
ehei  was  entitled  to  sue  for  it,  not  Anderson  &  Oliver.  As- 
suming the  correctness  of  my  finding  that  Anderson  was 
indebted  to  his  wife,  there  was  a  good  consideration:  assum- 
ing the  incorrectness  of  that  finding,  then  the  making  of  the 
rote  in  Mrs.  Anderson^s  favour  was  a  fraud.  Can  an  at- 
taching creditor  succeed  on  such  a  ground  in  garnishee  pro- 
ceedings? The  decision  of  the  Supreme  Court  of  Canada  in 
Itull  V.  Donohoe,  24  S.  C.  R.  683,  necessitates,  I  think,  a 
negative  answer. 

In  the  result  and  in  every  aspect  of  the  case  I  am  com- 
pelled to  hold  that  none  of  the  primary  creditors  can  succeed 
in  these  proceedings. 

I  ordffl*  that  the  money  in  Court  be  paid  out  to  Mrs. 
Anderson.  I  give  no  costs.  I  direct  proceedings  to  be  stayed 
for  10  days. 


SASEATCHEWAH. 

Lamont,  J.  April  6th,  1908. 

WATEROFS  ENGINE  WORKS  CO.  v.  WEAVER. 

Dominion  Lands  Act — Lien  or  Charge  on  Land  for  Purchase 
Price  of  Machinery — Agreement  to  Give  —  Mortgage  of 
Homestead  before  Recommendation  for  Patent — Invalid- 
ity— Statutes — Action  for  Price — Amendment  —  Declara- 
tion of  Lien — Costs. 


On  9th  July,  1906,  the  defendant  entered  into  an  agree- 
ment in  writing  with  the  plaintiffs  by  which  he  agreed  to 


WATEROVH   KXGINE    WORKS    CO.    i\    WEAVER.        433 

purchase  one  20-hor8e  power  Minneapolis  Return  Flii» 
i>econd-hand  engine^  one  driving  belt,  and  one  tank  pump, 
for  $1,000.  The  agreement  contained  a  clause  that  for 
the  purpose  of  securing  the  payment  of  the  purchase  price 
the  defendant  agreed  to  deliver  to  the  plaintiffs  a  mortgage 
on  all  lands  owned  by  him.  The  money  was  not  paid,  and 
the  plaintiffs  brought  this  action,  and  claimed  in  their  state- 
ment of  claim  the  sum  of  $1,075.75.  On  the  trial  the  plain- 
tiffs moved  to  amend  their  statement  of  claim  by  adding 
a  clause  claiming  a  declaration  that  the  plaintiffs  were  en- 
titled to  a  lien  on  the  south-east  quanrter  of  section  SO  in 
township  24  in  range  17  west  of  the  third  meridian,  for  pay- 
ment of  that  sum.  The  Judge  allowed  the  amendment. 
The  described  land  was  the  homefetead  of  the  defendant  and 
the  only  land  owned  by  him. 

Shannon,  for  plaintiff. 
Jordon,  for  defendant. 

Lamont,  J.: — ^The  plaintiffs  did  not  deliver  a  20-hor8e 
power  engine.  After  the  signing  of  the  agreement,  they 
found  that  the  second-hand  engine  they  had  on  hand  was 
not  a  20-hor8e  power,  but  an  18-horse  power,  and  on  24th 
July,  1906,  they  wrote  the  defendant  to  that  effect  and  asked 
him  for  instrufctions  as  to  whether  or  not  they  were  to 
j»hip  it.  The  defendant  Teplied  that  he  thought  that  the 
engine  would  do,  and  late*  on  telegraphed  the  plaintiffs  to 
ship  it. 

At  the?  trial  I  gave  judgment  for  the  plaintiffs  for  the 
i^um  of  $1,021.75,  but  reserved  the  question  as  to  the  plain- 
tiff's right  to  have  a  lien  on  the  land  for  the  amount  of 
their  judgment. 

On  behalf  of  the  defendant  it  was  urged  that  the  plain- 
tiffs could  not  succeed,  because  : 

(1)  The  land  sought  to  be  charged  was  the  homestead 
<^f  the  defendant,  and  at  the  time  the  agreement  was  en- 
tered into  the  defendant  had  not  received  certificate 
of  reconamendation  for  patent,  and  the  agreement  was, 
therefore,  void  under  sec.  42  of  the  Dominion  Lands  Act. 

(2^  That  the  engine  specified  in  the  agreement  was  never 
delivered,  and  there  had  been  no  agreement  to  give  a 
mortgage  securing  the  price  of  the  IS-horse  power  engine. 

(3)  That  the  plaintiffs'  agent  knew  at  the  time  he  got 
^he  agreement  signed  that  the  defendant  was  not  aware  that 
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it  contained  a  clause  by  which  he  agreed  to  give  a  mort- 
gage. 

As  to  the  first  contention,  the  evidence  shews  that  at 
the  date  of  the*  signing  of  the  agreement  the  defendant  was 
not  the  owner  of  any  land  in  the  province,  that  he  had 
made  homestead  entry  for  the  land  now  sought  to  be 
charged  with  the  lien  in  favour  of  the  plaintiffs,  but  that 
he  did  not  recedve  the  certificate  of  recommendation  for 
patent  for  said  land  until  October,  1907.  Under  these  cir- 
cumstances, are  the  plaintiffs  entitled  to  the  lien?  I  am 
very  clearly  of  opinion  that  they  aire  not.  At  the  date 
of  the  signing  of  the  agreement,  9th  July,  1906,  the  law 
relating  to  the  assignment  or  transfer  of  homesteads  was 
contained  in  the  Dominion  Lands  Act,  as  ametoded  by  60 
&  61  Vict.  ch.  29,  sec.  5,  and  sec.  73  of  the  Land  Titles  Act 
of  1894,  as  amended  by  61  Vict.  ch.  32,  sec.  9.  Section  42 
of  the  Dominion  Act,  as  amended,  reads  as  follows: — 

"42.  Unless  the  Minister  otherwise  declares,  every  as- 
signment or  transfer*  of  homestead  or  pre-emption  right,  or 
any  part  thereof,  and  every  agreement  to  assign  or  transfer 
any  homefetead  or  pre-emption  right,  or  any  part  thereof, 
after  patent  obtained,  made  or  entered  into  before  the  issue 
of  the  patent,  shall  be  null  and  void;  and,  unless  the  Min- 
ister otherwise  declares,  the  person  so  assigning  or  trans- 
ferring, or  making  an  agreement  to  assign  or  transfer, 
shall  forfeit  his  homestead  and  pre-emption  •right,  and  shall 
not  be  permitted  to  make  another  homestead  entry;  pro- 
vided that  a  person  whose  homestead  or  homestead  and  pre- 
emption have  been  recommeoided  for  patent  by  the  local 
agent,  and  who  has  received  from  such  agent  a  certificate  to 
that  eflfect,  in  the  form  K.  in  the  schedule  to  this  Act,  coun- 
tersigned by  the  Commissioner  of  Dominion  Lands,  or,  in 
hi*-  absence,  by  a  member  of  the  Dominion  Lands  Board, 
may  legally  dispose  of  and  convey,  assign,  or  transfer  his 
right  and  title  therein;  and  such  person  shall  be  considered 
to  have  received  his  certificate  upon  the  date  upon  which 
it  was  so  countersigned.^' 

And  sec.  73  of  the  Land  Titles  Act,  as  amended,  pro- 
vides as  follows :  "  Provided,  however,  that  nothing  in  thi< 
Act  contained  shall  entitle  a  settler  who  is  entered  for  a 
homestead  or  homestead  and  pre-emption  under  the  provi- 
sions contained  in  the  Dominion  Lands  Act,  to  mortgage  the 
land  entered  for  by  him  as  a  homestead  or  pre-emption 
prior  to  issue  of  a  patent  to  him  therefor  or  until  he  has 
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been  recommended  for  patent  by  the  local  agent  and  has 
received  a  certificate  of  recommendation  in  accordance  with 
the  provisions  of  the  said  Act;  it  being  hereby  declared  that 
notwithstanding  anything  contained  in  this  Act  such  mort- 
gage is  in  the  nature  of  the  assignment  or  transfer  which 
is  prohibited  by  section  412  of  the  said  Act." 

This  section  declares  that  a  mortgage  is  in  the  nature 
of  an  assignment  or  transfer,  and  sec.  42  provides  that  an 
agreement  to  assign  or  transfer  any  homestead  right  before 
the  issue  of  a  certificate  of  recommendation  for  patent  shall 
be  void  unless  the  Minister  of  the  Interior  declares  other- 
wise. In  this  case  there  is  no  evidence  that  the  Minister 
has  declared  otherwise,  and  I,  therefore,  hold  that  the  agree- 
ment by  the  defendant  to  mortgage  his  homestead  to  the 
plaintiffs  is  void:  Park  v.  Long,  7  W.  L.  B.  309;  Sawyer- 
Massey  Co.  v.  Dennis,  7  W.  L.  R.  272. 

Having  reached  this  conclusion  on  this  point,  it  is  un- 
necessary that  I  consider  the  other  two. 

As  the!  plaintiffs  succeeded  in  obtaining  judgment  for 
the  purchase  price  of  the  engine,  they  will  have  the  gen- 
eral costs  of  the  action.  The  costs  of  the  application  to 
amend  the  statement  of  claim  will  be  to  the  defendant. 


8ASEATCHEWAH. 

Lamont,  J.  May  9th,  1908. 

CHAMBERS. 

CRAFl^SMEN  J^IMITED  v.  HUNTER. 

I 

Summary  Judgment — Rule  lOS — Objections  to  Motion — Ma- 
terial Omission  in  Copy  of  Affidavit  Served — Non-com- 
pliance  with  Rules  of  Court — Re-service  and  Amendment 
Allowed  on  Terms — Action  for  Same  Cause  Pending  in 
District  Court — Bar  to  Prosecution  of  Action  in  Supreme 
Court — Dismissal  of  Motion. 

Application  by  plaintiffs  under  Rule  103  for  leave  to 
enter  final  judgment  against  the  defendant  for  the  amount 
of  the  plaintiffs'  claim  as  set  out  in  the  statement  of  claim. 

J.  A.  Allan,  for  plaintiffs. 
J.  A.  Cross,  for  defendant. 
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Lamont,  J.: — The  facts  leading  up  to  the  application 
appear  to  be  as  follows.     On  and  prior  to  18th  July,  1907, 
the  plaintiffs  supplied  material  for  and  did  work  on  a  cer- 
tain building  for  defendant  to  the  amount  of  $346.61.    On 
17th  August,  1907,  the    plaintiffs    registered  a  mechanics' 
lien  against  the  land  on  which  the  said  building  was  eretted. 
On  14th  November  they  issued  a  writ  out  of  the  District 
Court,  and  claimed  judgment  ior  the  amount  of  their  claim, 
and  in  default  thereof  that  the  interest  of  the  defendant 
in  the  property  against  which  the  mechanics^  lien  had  been 
registered  might  be  sold,  and  the  plaintiffs^  claim  paid  out 
of  the  proceeds.    The  defendant  entered  an  appearance  to 
the  action,  aiid  the  plaintiffs  made  application  to  the  learned 
Chief  Justice,  as  acting  Judge  of  the  District  Court,  for 
leave  to  sign  final  judgment.    The  leaTned  Chief  Justice 
dismissed  the  application  with  costs,  on  the  ground  that, 
as  the  mechanics'  lien  had  been  registered  prior  to  the  com- 
ing into  force  of  the  District  Courts  Act,  the  District  Court 
had  no  jurisdiction  to  entertain  the  action. 

The  plaintiffs  then,  without  discontinuing  the  action  in 
the  District  Court,  issued  a  writ  out  of  the  Supreme  Court, 
claiming  $346.61,  the  amount  of  their  account.  The  de- 
fendant appeared  to  this  writ,  and  the  plaintiffs  made  an 
application  before  me  for  leave  to  enter  final  judgment.  On 
the  hefaring  of  the  application,  Mr.  Cross,  for  the  defendant, 
raised  two  praised  two  preliminary  objections:  (1)  that 
the  copy  of  the  aflSdavit  of  T.  T.  Clemeshaw,  served  with  the 
summons,  was  not  a  true  copy  of  thef  original  aflBdavit  filed, 
and  that  there  was  entirely  omitted  from  the  copy  served 
the  following  clause  contained  in  the  original :  "  And  in  my 
belief  there  is  no  defence'  to  the  action  on  the  merits;" 
(2)  that  this  action  was  for  the  same  subject  matter  as  the 
action  in  the  District  Court,  and  that  action  not  having 
been  abandoned  or  discontinued  nor  the  costs  thereof  paid, 
the  plaintiff  was  not  only  not  entitled  to  final  judgment,  but 
was  not  entitled  to  prosecute  the  action  in  the  Sujpreme 
Court  at  all,  and  the  Court  should  order  a  stay  of  proceed- 
ings. 

As  to  the  fi'rst  of  the  above  objections,  Rule  104  reads  as 
follows:  "The  application  by  the"  plaintiff  under  the  last 
preceding  Eule  shall  be  by  summons.  A  copy  of  the  sum- 
mons and  copies  of  affidavits  and  exhibits  referred  to  there- 
in (unless  service  of  copies  of  such  exhibits  be  dispensed 


CRAFTSMKX   LIMITED    v.   HINTER.  437 

with  by  the  Judge)  shall  be  served  at  least  four  clear  days 
before  the  summons  is  returnable/' 

The  aflSdavit  of  T.  T.  Clemeshaw,  who  was  secretary- 
tre^Eisurer  of  the  plaintiff  company,  verified  the  causes  of 
action  and  ^the  amount  claimed,  as  required  by  Rule  103, 
and  contained  the  statement  (also  required  by  Rule  103) 
that,  '*  in  my  belief,  there  is  no  defence  to  this  action  on 
the  merits/' 

The  copy  of  the  affidavit  served  was  the  same  as  the 
original,  with  the  exception  that  it  did  not  contain  the  latter 
statement. 

A  copy  of  an  affidavit  need  not  be  an  «xact  copy.  It 
does  not  necessarily  mean  a  copy  free  from  clerical  errors. 
It  did  not  in  Gardnor  v.  Shaw,  24  L.  T.  N.  S.  319,  where 
Gardnor's  name  was  spelt  with  an  "  e''  instead  of  an  "  0;'' 
nor  in  Ex  p.  Kahen,  21  Ch.  D.  873,  where  a  copy  of  a  bill  of 
sale  was  held  to  be  a  true  copy  of  the  original  filed,  although 
certain  words  had  been  omitted  therefrom.  These  omis- 
sions were  held  to  be  merely  clerical  errors. 

The  irregularity  in  this  case,  however,  cannot  be  said 
to  be  a  clerical  error.  It  was  the  omission  of  a  material 
and  necessary  allegation,  an  allegation  which,  if  it  had  been 
omitted  from  the  original  affidavit,  would  have  clearly  ren- 
dered that  affidavit  insufficient.  In  my  opinion,  the  docu- 
ment served  cannot  be  considered  as  a  copy  of  the  affidavit 
within  the  meaning  of  the  Rule,  and  the  Rule  has,  there- 
fore, not  been  complied  with.  This  non-compliance,  how- 
ever, is  not  necessarily  fatal  to  the»  application.  The  irre- 
gularity may,  I  think,  be  remedied  and  justice  done  by  en- 
larging the  application  and  directing  the  plaintiff  to  serve 
a  proper  affidavit  and  pay  the  costs  of  the  enlargement. 
See  Litchfield  v.  Jones,  25  Ch.  D.  64. 

Now  as  to  the  second  objection.  The  action  was  brought 
in  the  District  Court.  The  defendant  appeared,  and  plain- 
tiffs moved  for  leave  to  sign  final  judgment.  The  applica- 
tion was  dismissed,  on  the  ground  that  the  District  CouTt 
had  no  jurisdiction  to  entertain  the  action.  Under  these 
circumstances,  what  were  the  rights  of  the  plaintiffs?  It 
seems  to  me  they*  might  have  taken  either  of  two  courses. 
They  might  (1)  have  applied  to  a  Judge  of  the  Supreme 
Court  under  sec.  40  of  the  District  Couirts  Act  to  have  the 
action  transferred  to  the  Supreme  Court  and  continued 
there;  or  (2)  they  might  have  applied  under  Rule  174  for 
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leave  to  discontinue^  and^  having  obtained  that  leave,  haTe 
commenced  an  action  in  the  Supreme  Court 

Section  33  of  the  District  Courts  Act  is  as  follows:  "33 
Subject  to  the  provisions  of  section  31,  if  in  any  action 
in  a  District  Court  it  appears  to  a  Judge  thereof  that  the 
title  of  land  comes  bona  fide  in  question,  or  that  such  Court 
from  any  other  cauBe  has  not  jurisdiction  therein,  the*  Judge 
shall  order  that  the  proceedings  in  the  District  Court  in 
such  action  be  stayed,  and  shall  certify  the  reason  for  such 
stay. 

"2.  Upon  the  receipt  by  the  clerk  of  such  certificate, 
he  shall  forthwith  transmit  the  record  in  such  action,  to- 
gether with  a  copy  of  the  cefrtificate,  to  the  local  registrar 
of  the  Supreme  Court  for  the  judicial  district  in  which 
the  place  designated  for  the  trial  is  situated/' 

This  section  provides  for  staying  proceedings  in  the 
District  Court  and  transferring  the  record  to  the  local  re- 
gistrar of  the  Supreme  Court  whenever  it  appears  to  the 
Judge  that  the^  District  Court  has  not  jurisdiction.  This 
may  happen  either  at  the  trial,  where  the  evidence  shews 
facts  which  exclude  the  jurisdiction  of  the  Courts  or  before 
the  trial  on  motion  for  that  purpose;.  The  staying  of  the 
proceedings  in  the  District  Court  and  the  transmitting  of 
the  record  to  the  local  registrar  of  the  Supreme  Court  do 
not,  however,  of  themselves  transfer  the  action  into  the 
Supreme  Court.  To  obtain  such  transfer,  an  application  to 
the  Supreme  Court  is  necessary.  Upon  such  application 
'*  the  Court  or  a  Judge  thereof,  upon  such  te^ms  as  are 
thought  fit,  may  order  the  action  to.  be  transferred  from  the 
District  Court  to  the  Supreme  Court/'  District  Courts  Act, 
1907,  sec.  40;  and  thereafter  the  action  will  be  continued 
in  the  Supreme  Court  as  if  originally  commenced  there. 

The  other  course  open  to  plaintiffs  was  to  discontinue 
the  action  in  the  District  Court.  Rule  174  makes  provi- 
sion by  which  a  plaintiff  may  discontinue.  Under  that  Rule, 
the  plaintiff,  after  defence  is  delivered,  and  he  has  taken 
a  further  step  in  the  action,  cannot  discontinue  without 
leave*  of  the  Court  or  Judge,  but  such  leave  may  be  granted 
upon  such  terms  as  to  costs  and  as  to  any  other  action  as 
may  be  just  The  object  of  requiring  the  plaintiff  to  obtain 
leave  of  the  Court  to  discontinue  is  cleair.  It  is  to  prevent 
the  plaintiff,  after  he  had  brought  the  defendant  into  Court 
and  brought  the  proceedings  to  a  certain  stage,  from  drop- 
ping the  action  and  avoiding  the  contest.    In  Fox  v.  Star 
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Newspaper  Co.,  [1898]  1  Q.  B.  636,  Chittyv  L.J.,  in  refer- 
ring to  Order  xxvi.,  r.  1,  which  is  the  same  as  our  Rule  174, 
said:  "The  substance  of  the  provision  is  that,  after  a  stage 
of  the  action  has  been  reached  at  which  the  adyersaries  are 
meeting  face  to  face,  it  shall  only  be  in  the  discretion  of 
tiie  Judge  whether  the  plaintifF  shall  be  allowed  to  with- 
draw from  the  action  so  as  to  retain  the  right  of  bringing 
another  action  for  the  same  subject-matter/' 

It  seems  clettur,  therefore,  that  the  plaintiffs,  not  being 
at  liberty  to  discontinue  without  the  leave  of  the  Court, 
most  obtain  that  leave  before  they  can  prosecute  an  action 
in  another  Court  for  the  same  subject-matter. 

The  plaintiffs  adopted  neither  of  these  coujses.  The 
action  in  the  District  Court  is  still  pending,  and  I  see  no 
reason  why  even  yet  they  could  not  apply  to  a  Judge  of  the 
Supreme  Couitt  to  have  the  action  transferred  from  the  Dis- 
trict Court  if  they  so  desire  it.  But,  so  long  as  the  District 
Court  action  is  not  discontinued,  I  am  of  opinion  that  the 
plaintiffs  are  not  entitled  to  proseicute  the  present  action  in 
the  Supreme  Court,  and  on  a  proper  application  therefor  the 
defendant  would  be  entitled  to  a  stay  of  proceedings  until 
that  action  had  been  discontinued. 

The  present  application  must  be  dismissed  with  costs. 


8ASKATCEEWAK. 

Wetmore,  C.J.  May  11th,  1908. 

*  CHAMBERS. 

BEAVER  LUMBER  CO.  v.  ECXSTEIN. 

Practice — Chambers  Summons — Irregularity  —  Omission  of 
Name  and  Address  of  Solicitor  Issuing  Summons  —  Ir- 
regularity —  Amendment — Costs, 

Application  on  behalf  of  the  plaintiffs  for  judgment 
against  the  defendants,  Jacob  and  Hen^y  Eckstein,  and 
that  on  default  of  the  amount  of  the  judgment  being  paid 
into  Court,  the  interests  of  such  defendants  in  a  certain 
specified  lot  of  land  be  sold. 

J.  C.  Secord,  for  plaintiffs.' 
A.  Casey,  for  defendants. 
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Wetmore,  C.J. : — A  Chambers  summons  was  issued  inti- 
tuled in  the  Court  and  cause,  which  commencee  as  follows: 
"Upon  the  application  of  the  above-named  plaintiffs  by 
their  solicitor.  ...  let  the  above-named  defendants, 
their  solicitor  or  agent,  appear  befo^re  the  presiding  Judge 
in  Chambers,"  etc.  The  summons  was  indorsed  as  follows: 
''  John  C.  Secord,  Advocate,  R^gina,  Sask."  The 
name  of  the  solicitor  did  not  appear  in  the  body  of  the 
summons,  which  was,  therefore,  in  that  respect,  not  in 
accordance  with  the  form  af  sunmions  No.  1  (appendix  K) 
prescribed  by  the  English  Rules  of  Court.  Rule  535  of  the 
Judicature  Ordinance  provides  that  the  forms  contained 
in  the  schedule  to  the  Ordinance  shall  be  used  with  such 
variation  as  circumstances  may  require,  and  as  to  all  other 
matters,  the  forms  used  in  the  administration  of  civil  jus- 
tice in  England,  with  such  variation  as  will  make  them  te- 
spectively  applicable  to  procefedings  in  the  Supreme  Court 
of  the  Territories,  may  be  used.  There  are  no  forms  for 
Chambers  summons  provided  by  the  Ordinance.  Order  bi., 
Rule  32,  of  the  English  Rulefe  provides  that  the  forms  con- 
tained in  the  appendices  shall  be  used  in  and  for  the  pur- 
poses of  the  central  office,  with  such  variations  as  circum- 
stances may  require.  I  have  no  doubt  that  the  form  of 
summons  to  which  I  have?  referred  as  set  out  in  the  appen- 
dix, of  course  changed  to  suit  the  practice  here,  is  a  proper 
form  of  summons  to  be  used  under  the  practice  of  this 
Cburt.  It  will  be  observed  that  the  provision  in  Rule  535  as 
to  use  of  forms  used  in  the  administ>ration  of  justice*  in 
England  in  the  practice  h0ie  is  permissive.  However,  I 
may  say  that  I  consider  this  to  be  one  of  those  cases  where 
the  permissive  language  must  be  used  as  imperative.  I 
em  of  opinion,  therefore,  that  the  omission  to  state  in  the 
^summons  the  name  of  the  solicitor  taking  out  the  sum- 
mons is  an  irregulaTity. 

Counsel  appeared  on  behalf  of  the  defendants  Eckst?i') 
at  the  return  of  the  summons  and  objected  to  the  appl'CA- 
tion  being  made  by  reason  of  the  irregularity.  Counsel 
stated  that  he  appeared  for  the  mere  purpose  of  taking 
the  objection  and  for  no  other  purpose.  I  have  very  great 
doubts  as  to  whether  it  is  open  to  the  defendants  to  raise 
this  objection  in  this  way  and  at  that  stage,  or  whether 
he  ought  not  to  have  made  a  substantive  application  to  set 
the  proceeding  aside;  otherwise  he  would  be  allowed  to 
have  the  proceedings  set  aside  and  avoid  the  requirements  of 
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Rule  540  of  the  Ordinance.  However,  I  make  no  ruling 
on  that  question;  I  merely  intimate  my  doubts.  This  omis- 
sion clearly  does  not  render  the  proceeding  a  nullity.  It 
is  merely  a  non-compliance  with  some  of  the  provisions  of 
the  Ordinance,  and  Kule  538  provides  that  non-compliance 
with  any  of  the  provisions  of  the  Ordinance  shall  not  ren- 
der any  proceedings  void  unless  a  Court  or  Judge  shall 
direct.  I  certainly  would  not  direct  that  this  omission 
should  be  treated  as  a  nullity.  The  defendants  were  in  no 
way  misled,  and  the  objection  is  of  the  most  technical  char- 
acter. In  fact  counsel  for  the  defendants  was  prepared,  if 
the  objection  was  overruled,  to  proceed  on  the  me^ts  of 
the  application.  In  Hoesler  v.  Hanover  Koutchou'c,  etc., 
Works,  10  Times  L.  R.  22,  103,  the  Court  held  that  the 
omission  of  the  address  of  the?  plaintiff's  solicitor  from 
the  notice  of  the  writ  served  abroad  did  not  invalidate  the 
H'i\'ce  This  decision  was  made  unler  Order  Ixx.,  Rule  '', 
of  the  English  Rules,  which  is  exactly  the  same  as  535  of 
the  Ordinance.  I  think  that  case  similar  in  effect  to  this 
one. 

I  will,  therefore,  order  that  the  Chambers  summons  be 
amended  by  inserting  thetein  the  following:  **This  sum- 
mons was  taken  out  by  John  C.  Secord,  of  Regina,  solicitor 
for  the  plaintiffs/'  and  by  addressing  it  to  Jacob  Eckstein 
and  Henry  Eckstein,  the  above-named  defendants,  or  their 
attorney,  specifying  him.  There  will  be  no  costs  of  this 
application,  affecting  the  irregularity  of  the  summons.  Of 
course  the  plaintiffs'  solicitor  will  pay  the  fees  of  the  clerk 
in  connection  with  the  amendment. 


Johnstone,  J. 
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BANNERMAN  v.  GREEN. 

Vendor  and  Purchaser  —  Contract  for  Sale  of  Land — Failure 
of  Vendor  to  Make  Title  to  Part — Repudiation  by  Pur- 
chaser  —  Letters  —  Right  to  Rescind — Lien  for  Pw- 
chase  Money  Paid  —  Interest  —  Specific  Performance — 
Sale  of  Land — Lien — Costs, 

Action  for  specific  performance  of  a  contract  for  the 
Bale  of  land. 
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G.  E.  Taylor,  Moose  Jaw,  for  plaintiff. 

W.  B.  Willoughby,  Moose  Jaw,  for  defendant  Green, 

E.  Armstrong,  Moose  Jaw,  for  defendant  Hitchcock. 

Johnstone,  J.: — On  26th  August,  1902,  the  defendant 
Green,  by  writing  under  seal,  agreed  to  sell  to  the  plaintiff 
section  32,  township  16,  range  1,  west  of  the  3rd  meridian, 
in  the  province  of  Saskatchewan,  at  and  for  the  price  of 
$2,560,  $1,280  cash,  and  $640  on  26th  August,  1903,  and  the 
balance,  $640,  on  26th  August,  1904.  In  the  latter  part 
of  September  of  the  year  1902  the  plaintiff  and  defendant 
Green  met  in  the  office  of  the  defendant  Green  at  Moose 
Jaw,  where,  it  is  stated  by  the  plaintiff,  he  was  informed 
by  Green  that  he,  Green,  could  not  carry  out  his  agreement 
as  to  the  sale  of  the  east  half  of  the  before-mentioned  sec- 
tion; that  he  could  not  make  title;  and  the  plaintiff  further 
states  that  it  was  then  agreeid  and  understood  between  them 
that  in  the  event  of  Green  being  unable  to  obtain  title  tx> 
the  east  half,  and  the  plaintiff  unable  to  find  any  other  land 
in  lieu  thereof  suitable,  the  money  paid  on  account  of  the 
purchase  price  for  the  whole  section  might  be  applied  in 
payment  in  full  for  the  west  half.  A  list  of  lands  which 
he  had  for  sale  was  given  by  the  defendant  Green  to  the 
plaintiff,  from  which  the  latter  might  make  selection  in  the 
place  of  that  of  the  east  half  of  the  section  agreed  to  be 
sold.  After  looking  over  the  land  contained  in  this  list, 
the  plaintiff  proceeded  to  Seattle,  where,  on  2nd  October,  he 
wrote  to  the  defendant  Green  as  follows:  "  I  called  at  your 
office,  but  not  finding  you  in,  I  proceeded  west.  There  is 
no  half  section  in  list  you  gave  me  I  will  take  instead  of 
half  32.  Please  complete  transfer  and  send  document  to 
me  and  oblige."  To  this  letter  the  defendant  Green  re- 
plied on  9th  October,  as  follows:  "  I  beg  to  acknowledge  \^ur 
letter  of  the  2nd  instant,  and  to  say  that  as  requested  by  you 
I  am  pi'eparing  papers  for  W^  32-16-1-W  3rd  M.,  and  will 
forward  same  to  you  in  a  day  or  so.  I  regret  that  you  have 
found  nothing  that  you  care  to  locate  instead  of  the  other 
half  of  32.  I  presume  that  you  wish  the  payment  that  you 
made  on  the  whole  section  to  be  applied  as  the  first  pay- 
ment on  the  half."  The  papers  referred  to  in  this  latter 
letter  (agreements  of  sale  of  the  west  half)  were  not  re- 
ceived by  the  plaintiff.  They  had  never  been  sent  to  him. 
as  appears  from  the  evidence.  They  were  first  seen  by  the 
plaintiff  when  produced  by  the  defendants'  counsel  on  th^^ 
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examination  of  the  plaintiff,  as  appea^rs  from  evidence 
given  at  the  trial.  The  lands  in  question  having  been  pur- 
chased through  one  Hillytfrd,  a  real  estate  agent  at  Ottawa, 
and  the  title  not  having  reached  the  plaintiff,  as  promised  by 
Green,  a  conversation  took  place  between  Hillyard  and  the 
plaintiff  with  reference  to  the  transaction,  the  Vesnlt  of 
which  appears  in  a  communication  from  Green  to  the  plain- 
tiff dated  27th  December,  in  the  following  terms :  "  Mr.  R. 
W.  Hillyard  writes  me  that  you  are  not  satisfied  with  the 
half  section  of  land  that  you  purchased  from  me  last  sum- 
mer. If  you  like,  I  will  call  the  deal  off  and  refund  your 
first  payment  of  $1,200  made.  I  do  not  see  that  I  can  do 
anything  more  for  you  than  this,  and  if  you  care  to  do  this 
pleai^e  advise  me  at  once  and  oblige/*  It  will  be  noticed  that 
nothing  is  here  said  about  being  ready  and  willing  to  com- 
plete the  sale  of  the  west  half,  and  it  does  not  appear  that 
there  was  any  communication  whatever  between  the  plaintiff 
and  the  defendant  Green  until  10th  January,  1903,  when 
the  plaintiff  wrote  that  defendant  as  follows :  "  Yours  of  the 
27th  December  to  hand,  offering  to  refund  $1,200  and  can- 
cel the  deal.  In  reply  I  beg  to  state  that  $1,200  is  con- 
siderably under  what  I  have  paid  out  on  this  deal.  I  do 
not  propose  to  suffer  loss  in  this  transaction.  Cost  of  this 
case  to  date : 

Section  at  $4  per  acre  half  ca^sh • $1,280.00 

Cost  of  transmission    4.11 

Six  mos.  int.  at  6  per  cent 38.52 


$1,322.63 
''This  is  the  amount  I  am   out,  and  nothing  short  of 
$1,322.63  will  be  considered.^' 

The  plaintiff  again  wrote  Green  on  9th  April,  1903,  as 
follows:  "On  the  10th  of  January-  I  wrote  you  stating  I 
desired  to  get  the  total  amount  paid  by  me  for  section  32, 
T  16,  R  1,  West  3,  refunded,  with  interest  at  6  per  cent. 
from  date  of  payment  to  date  of  refnnd,  but  as  yet  I  have 
not  heard  anything  from  you  on  the  matter.  I  claim  this 
refund  on  the  ground  of  misrepresentation;  you  stated  the 
s^ection  wa.*<  splendid,  that  it  was  near  Mr.  Hillyard's,  and 
that  it  was  a  section.  I  find  on  examination  it  is  by  no 
means  splendid,  it  is  not  near  Mr.  Hillyard's,  neither  is  it 
a  section,  but  only  half  a  section.  As  I  have  now  given  you 
ample  time  to  remit,  you  will  please  take  notice  that  if  this 
refund  is  not  paid  to  me  in  fifteen  days  from  date  of  this 
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letter,  I  will  take  legal  action  to  recover  it,  and  also  lay 
the  case  before  the  Department  of  Agriculture.  The  amount 
is  as  follows: — 

Section  at  $4  per  aare  half  cash   $1,280.00 

Cost  of  transmission   4.11 

8  months^  interest     ol.36 


$l,335,4r 
Having  received  no  reply,  the  plaintiff  again  wrote  on 
30th  April,  as  follows:  "  On  10th  January  and  8th  April  I 
wrote  you  requesting  a  refund  of  all  cash  paid  by  me  on 
S  32,  T  16,  E  1,  W  3,  with  interest  from  date  of  payment 
to  date  of  refund,  but  have  had  no  reply  from  you. 

Amount   paid    $1,280.00 

Cost     4.11 

Interest       51.56 


$1,335.67 
"  If  a  satisfactory  settlement  of  the  amount  is  not  made 
on  or  before  the  9th  of  May,  action  will  be  taken  to  recover 
it,  with  interest  in  full.^' 

The  defendant  Green  took- no  notice  of  any  of  these  let- 
ters, and  the  plaintiff  brought  his  action.  In  his  defence 
the  defendant  Green  with  other  defences  denied  the  makinj? 
of  the  agreement  referred  to;  denied  that  he  ever  notified 
the  plaintiff,  as  alleged,  that  he  was  unable  to  make  title 
to  the  east  half  of  the  section,  or  that  he  agreed  to  con- 
vey the  west  half  of  the  section  to  the  plaintiff  in  considera- 
tion of  the  moneys  already  paid.  It  was  alleged  in  the 
statement  of  claim  as  against  the  defendant  Arthu«f  Hitch- 
cock that  he  held  the  title  to  the  west  half  of  the  section 
referred  to,  in  trust  for  his  co-defendant  Seymour  Green. 
ITiichcock  admitted  that  title  to  the  west  half  of  the  north- 
west quarter  had  been  issued  to  him  as  security  for  advances 
made  by  the  firm  of  Hitchcock  &  McCulloch  to  the  defend- 
ant Green,  but  asserted  that  such  land  had  been  sold  and  the 
pujrchase  money  received  from  such  sale  applied  in  reduc- 
tion of  the  advances  so  made  by*  Hitchcock  &  McCulloch  to 
the  defendant  Green. 

On  the  trial  certain  admissions  of  fact  signed  by  coun- 
sel for  the  plaintiff  and  the  defendant  Hitchcock  were  filed, 
as  follows: — 

(1)  That  the  defendant  Arthur  Hitchcock  holds  as  trus- 
tee for  his  co-defendant  Seymour  Green,  freed  from  any 
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claim  on  behalf  of  himself  other  than  a  claim  far*  costs,  the 
folloidng  land  described  in  the  pleadings  herein,  that  is  to 
say,  the  west  half  of  section  32  in  township  15  in  range  1 
west  of  the  3rd  meridian,  in  the  province  of  Saskatchewan, 
eicept  the  west  half  of  the  north-west  quarter  of  the  same 
section. 

2.  That  the  said  west  half  of  the  north-west  quarter  of 
the  said. section  was  sold  prior  to  the  commencement  of  this 
action,  and  the  sum  of  $400  received  therefor,  of  which  the 
delendant  Green  received  the  benefit. 

3.  That  the  defendant  Arthur  Hitchcock  is  entitled  to  a 
lien  upon  the  said  land  for  his  costs  as  between  solicitor 
and  client  in  this  action,  and  not  to  exceed  $100. 

I  have  to  hold  on  the  evidence  before  me  that  there  was 
no  binding  variation  of  the  contract  of  26th  August.  I 
think  what  took  place  between  the  plaintiff  and  the  defend- 
ant after  the  date  mentioned  did  not  amount  to  such,  and 
the  question  now  arises  whether  the  communications  from 
the  plaintiff  to  the  defendant  of  10th  January,  9th  April, 
and  30th  April,  were  a  repudiation  of  and  effected  a  rescis- 
sion of  the  contract  of  26th  August.  Those  letters  were 
cleariy  a  decla«ration  by  the  plaintiff  of  his  intention  to 
repudiate  the  contract  as  originally  entered  into  between 
him  and  the  defendant  Green  for  the  reasons  contained 
therein.  It  is  not  denied  but  admitted  by  the  defendant 
Green  that  at  no  time  was  he  in  a  position  to  enter  into 
the  contract  in  question;  that  on  26th  August  he  had  no 
title  to  the  east  half  of  the  section;  and  that  at  the  time 
he  was  interviewed  by  the  plaintiff  in  September  he  had 
not  got  one,  nor  had  he  then  any  prospect  of  acquiring  title 
to  the  land,  in  consequence  of  which  it  was  then  open  to 
the  plaintiff  to  put  an  end  to  the  contract  and  to  have  pro- 
ceeded to  recover  back  his  purchase  money.  I  am  con- 
vinced that  the  defendant  Green  was  at  no  time  ready  (by 
which  I  mean  in  a  position)  and  willing  to  convoy  even 
the  west  half  of  the  section  as  suggested  by  him  in  the  con- 
versation  which  took  place  at  Moose  Jaw,  and  fuirther  that 
he  was  not  ready  and  willing  to  return  the  purchase  money 
which  he  had  received  from  the  plaintiff  through  Hill- 
yard.  I  think  efxhibit  C  was  prepared  by  the  defendant 
(ireen,  was  executed  and  held  by  him,  for  the  reason  stated. 
As  to  the  legal  right  of  the  plaintiff  to  repudiate,  I  am 
^lear  that  he  was  in  a  position  to  do  so. 
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In  Forrer  v.  Nash,  35  Beav.  167,  the  law  bearing  on  the 
subject  is  laid  down  by  the  Master  of  the  Rolls  in  the  words 
following:  "  I  am  of  opinion  that  when  a  person  sells  pro- 
perty which  he  is  neither  able  to  convey  himself  nor  has 
the  power  to  compel  a  conveyance  of  it  from  any  other  per- 
son, the  purchaser,  as  soon  as  he  finds  that  to  be  the  case, 
may  say,  *  I  will  have  nothing  to  do  with  it.'  The  purchaser 
is  not  bound  to  wait  to  see  whether  the  vendor  can  induce 
some  third  person  (who  has  the  power)  to  join  in  making  a 
good  title  to  the  property  sold/^ 

The  law  as  so  laid  down  was  followed  in  Baewer  v.  Broad- 
wood,  22  Ch.  D.  105;  also  in  Bellamy  v.  Debenham,  [1891] 
1  Ch.  413.  In  the  latter  case  specific  performance  was 
sought  of  an  alleged  agreement  contained  in  correspondence 
between  the  parties.  There,  the  defendant  had  written 
to  the  plaintiff's  agent  in  these  words :  "  I  am  prepared  iny- 
feelf  to  offer  you  £800  fo^r  the  freehold,  with  possession  at 
midsummer.  I  am  assuming,  of  course,  that  the  title  is 
satisfactory,  and  that  all  the  ground  now  occupied  with 
the  house  is  inclifded/'  This  offer  the  plaintiff  accepted, 
but  it  afterwards  transpired  that  the  property  was  an  en- 
franchised copyhold,  and  the  minerals  were  reserved  to  the 
lord  of  the  manor,  whereupon  the  defendant's  solicitors  on 
20th  May  wrote :  "  I  sec^  there  is  this  fatal  objection — that 
your  client  has  not  the  mines  and  minerals.  .  .  .  I  am 
very  sorry  not  to  do  business,  but  I  cannot  possibly  advise  my 
client  to  go  on  with  the  matter.  I  'return  the  draft  contra^  t 
and  abstract.''  These  words  were  held  to  be  a  sufficient 
repudiation,  and  that  the  effect  was  to  rescind  the  contract. 
Lindley,  L.J.,  at  p.  420,  says:  "It  is  plain  that  the  vendor 
had  not  got  what  he  contracted  to  sell.  The  purchaser  doo? 
not  see  that  until  the  abstract  is  sent  in,  and  when  it  is 
sent  in  he  says,  ^I  shall  not  complete.'  The  defendant's 
solicitor  in  his  letter  of  the  20th  of  May  says  that,  as  the 
plaintiff  cannot  give  his  client  the  mines  and  minerals,  he 
cannot  advise  his  client  to  complete,  and  that  advice  is  com- 
municated to  the  client  and  adopted  by  him.  It  appears 
to  me,  therefore,  that  there  was  on  the  20th  of  !May  a  plain 
repudiation  on  the  part  of  the  defendant  of  all  liability  to 
complete,  and  he  has  never  flinched  from  that  position  .  • 
Having  regard  to  the  cases  of  Hoggart  v.  Scott,  1  Russ.  & 
My.  293,  Forrer  v.  Nash,  In  Ee  Heads  Trustees  and  Mac- 
donald,  45  Ch.  D.  310,  and  Weston  v.  Savage,  10  Ch.  D. 
736,  the  purchaser  was  justified  in  taking  up  that  position 
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and  saying  '  I  will  not  complete/  That  appears  to  me  to  be 
a  complete  answer  on  the  case  of  specific  performance." 
Lopes,  L.J.,  at  p.  421,  said:  "I  think,  looking  at  the  letters 
of  the  17th  and  20th  of  May,  the  defendant  did  repudiate 
the  contract.  But  the  question  arises  whether  he  had  any 
power  to  repudiate  or  rescind.  I  am  dealing  now  with  the 
action  for  specific  performance.  The  state  of  things  at 
that  time  was  this,  that  the  vendor  had  not  a  freehold  title 
to  the  property  which  the  defendant  had  agreed  to  purchase. 
The  mines  and  minerals  under  the  house  and  the  lands  did 
not  belong  to  the  vendor,  but  were  reserved  to  and  vested 
in  the  lord  of  the  manor.  There  was,  therefore,  it  appears 
to  me,  an  absolute  want  of  title  to  a  material  part  of  the 
puhject  matter  of  the  defendant's  purchase.  That  being  so, 
had  he  a  ri^ht  to  repudiate  the  contract  ?  It  appears  to  me 
that  the  authorities  on  this  subject  are  clear."  And  that 
portion  of  the  judgment  delivered  in  Forrer  v.  Nash,  already 
referred  to,  was  quoted  and  read. 

This  being  my  view  of  the  law — this  is,  that  the  contract 
between  the  parties  had  been  repudiated  by  the  defend- 
ant— the  further  question  arises  as  to  whether  or  not  there 
should  be  a  declaration  that  the  plaintiff  was  entitled  to 
8  hen  on  account  of  the  $1,200  money  paid  by  him, 
which  relief,  though  not  specifically  claimed  by  the  plaintiff 
in  his  statement  of  claim,  was  set  up  at  the  trial  before 
the  close  of  the  case  to  be  raised,  whereupon  I  heard  argu- 
m^nts  of  counsel  pr'o  and  con,  resolving  to  settle  in  this 
suit  all  matters  in  controversy  between  the  parties.  Had 
there  been  any  doubt  as  to  the  law  prior  to  the  decision  in 
Rose  V.  Watson,  10  H.  L.  C.  671,  the  judgment  in  that  case 
settles  the  law.  At  p.  678  we  find  this  statement  made  by 
the  Lord  Chancellor :  "  When  the  owner  of  an  estate  con- 
tracts with  a  purchaser  for  the  immediate  sale  of  it,  the 
ownership  of  the  estate  is,  in  equity,  transferred  by  that 
contract.  Where  the  contract  is  an  executory  contract,  in 
this  sense,  namely,  that  the  ownership  of  the  estate  is 
transferred,  subject  to  the  payment  of  the  purchase  money, 
every  portion  of  the  purchase  money  paid  in  pursuance  of 
that  contract  is  a  part  performance  and  execution  of  the 
contract,  and,  to  the  extent  of  the  purchase  money  so  paid, 
does,  in  equity,  finally  transfer  to  the  purchaser  the  owner- 
ship of  a  corresponding  portion  of  the  estate.^'  As  in  the 
ca.«e  referred  to,  so  in  this,  was  the  money  paid  by  the  plain- 
tiff to  the  defendant  under  the  contract  mentioned  in  the 
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btatement  of  claim  and  was  so  accepted  by  Green.  Lord 
Oranworth,  at  p.  682,  may  be  said  to  have  created  a  prece- 
dent when  he  says :  "  I  concur.  There  can  be  no  doubt,  I 
apprehend,  that  when  a  purchaser  has  paid  his  purchase 
money,  though  he  has  got  no  conveyance,  the  vendor  becomes 
a  trustee  for  him  of  the  legal  estate,  and  he  is,  in  equity, 
conside^red  as  the  owner  of  the  estate.  When,  instead  of 
paying  the  whole  of  his  purchase  money,  he  pays  a  part  of 
it,  it  would  seem  to  follow,  as  a  necessary  corollary,  that,  to 
the  extent  to  which  he  has  paid  his  purchase  money,  to 
that  extent  the  vendor  is  a  trustee  for  him;  in  other  words, 
that  he  acquires  a  lien,  exactly  in  the  same  way  as  if  upon 
payment  of  paTt  of  the  purchase  money  the  vendor  had 
executed  a  mortgage  to  him  of  the»  estate  to  that  exteut. 
It  seems  to  me  that  that  is  founded  upon  such  solid  and 
substantial  justice,  that  if  it  is  true  that  there  is  no  decision 
aflfirming  that  principle,  I  rejoice  that  now,  in  your  Lord- 
ships' House,  we  are  able  to  lay  down  a  rule  that  may  con- 
clusively guide  such  questions  for  the  futu're.  I  think,  how- 
ever, that  there  are  some  authorities  which  have  boen 
pointed  out  which  have  established  that  rule,  in  principle, 
if  not  in  terms.  But  I  think  it  is  unimportant  to  go  into 
that,  because  it  is  now  established,  and  will  from  henceforth 
be  established  as  a  very  sound  principle,  founded  on  solid 
justice.'^ 

1  think  also  on  the  authority  of  this  case  that  the  plaintiff 
is  entitled  to  interest  on  his  money  paid  from  the  date  of 
payment  until  judgment,  and  to  a  lien  therefor  as  well. 

The  plaintiff's  claim  for  specific  performance  is  dis- 
missed, but  there  will  be  judgment  against  the  defendant 
Green  far  $1,200  and  interest,  and  a  declaration  that  the 
plaintiff  is  entitled  to  a  lien  on  the  lands  held  by  his  co- 
defendant  as  trustee;  an  order  that  in  default  of  payment 
on  or  before  the  1st  day  of  September,  1908,  the  lands  so 
held  in  trust  be  sold  under  the  direction  of  the  local  Master 
at  Moose  Jaw,  and  that  the  defendant  Hitchcock  do  trans- 
fer such  lands  to  the  puTchaser  at  such  sale;  and  in  the 
event  of  a  sale  that  after  payment  of  the  said  sum  of  $1,200 
and  interest,  together  with  the  costs  of  and  incidental  to 
such  sale  and  the  costs  of  the  defendant  Hitchcock,  to  be 
taxed  as  between  solicitor  and  client,  the  balance,  if  any, 
be  paid  out  to  the  defendant  Green.  Save  as  to  these 
costs,  there  will  be  no  costs  to  any  party. 
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C.\MERON,  J.  June  2nd,  1908. 

TRIAL. 

CAIKXS  V.  ClUWFOKD. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Action 
by  Vendor  for  Specific  Performance — Defence — Misrrpre- 
sentaiion  of  Vendor's  Agent  as  to  Situation  of  Land — 
Evidence  —  Commission  Paid  to  Agent  hij  Vendor  — 
Agent  Becoming  one  of  the  Purchasers. 

Action  by  vendor  for  specific  performance  of  a  contract 
for  the  sale  and  purchase  of  land.  Counterclaim  for 
rescission  of  the  contract. 

A.  E.  Hoskin  and  J.  T.  Haig,  for  plaintiff. 

K.  G.  Affleck  and  A.  G.  Kemp,  for  defendants. 

C.uf EROx,  J. : — This  is  another  one'  of  those  cases  where 
speculative  piuchasers,  the  market  having  gone  /against 
them,  seek  to  evade  their  liability.  The  first  ground  of  de- 
fence is  that  the  defendant  Koss,  who  wa.s  the  plaintiff's 
a<:ent.  represented  that  the  property  in  question  was  half  a 
^ile  from  the  proposed  site  of  the  Grand  Trunk  Pacific 
Railway  Company's  shops,  whereas  in  fact  it  was  distant  a 
niile  and  a  half.  There  is  some  conflict  on  this  point.  The 
defendants  Baxter  and  Crawford  testify  to  the  representa- 
tion with  some  positiveness.  But  I  incline  io  think  this  is  nn 
afterthought  on  their  part.  Their  co-defendant  Jenkins  set 
up  the  same  defence  in  his  pleadings,  but  offered  no  evi- 
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dence  whatever  at  the  trial  to  substantiate  it.  The  defendant 
D.  M.  Koss  (wlio  was  one  of  the  pmchasers)  asserts  posi- 
tively that  he  indicated  the  property,  as  shewn  on  the  blue 
print  and  the  map  filed  at  the  trial,  to  Crawiord  and  Bax- 
ter, and  unequivocally  denies  that  he  made  any  statement 
that  the  distance  from  the  site  of  the  shops  was  half  a  mile. 
Crawford  and  Baxter  deny  having  ever  been  shewn  the  blue 
print  and  map  by  D-  M.  Ross.  But  Mr.  D.  A.  Ross  asserts 
that  he  also  indicated  the  situation  of  this  property  on  the 
map  to  these  persons.  I  can  see  no  adequate  motive  for 
any  such  tepresentation  on  the  part  of  the  defendant 
Ross  (who  has  carried  out  the  contract  so  far  as  his  share 
is  concerned),  and  the  probabilities  are  against  anythino[ 
of  the  kind.  I  find,  in  fact,  that  there  was  no  such  repre- 
sentation as  alleged,  and  no  attempt  at  concealment  on 
the  part  of  the  defendant  Ross.  It  was  open  to  the  other 
defendants  to  safeguard  their  own  interests,  if  they  really 
considered  this  question  of  distance  of  any  importance, 
but  they  took  no  steps  whatever  in  that  diq*ection.  The  pnv 
perty  was  near  Winnipeg,  and  the  maps  tell  the  whole  stor}'. 
As  one  of  the  defendants  stated,  they  were  going  it  blind. 
As  for  Jenkins,  all  he  says  is  that  he  went  into  the  specu- 
lation becauise  if  it  was  good  enough  for  Crawford  and 
Ross  it  was  good  enough  for  him. 

A  further  defence  brought  out  in  the  evidence,  but 
not  set  forth  in  the  pleadings,  is  that  the  receipt  of  a  com- 
mission on  this  sale  by  the  defendant  Ross  vitiates  the 
transaction.  I  think  Hovenden  v.  Millhoff,  83  L.  T.  X.  S. 
41,  and  other  cases  cited  by  Mr.  Affleck,  are  not  applicabb'. 
Ross  was  agent  for  sale  for  the  owner.  He  was  a  real  estate 
agent,  and  as  such  entitled  to  a  commission.  His  co-defend- 
ants knew  his  position  as  such  perfectly  well.  It  would 
be  singular  if  his  taking  a  commission  in  the  regular  course 
of  his  business  couhl  have  the  effect  of  setting  aside  this 
transaction,  particularly  as  it  clearly  appears  that  the  plain- 
tiff kne^v  nothing  about  these  purchasers  until  after  the 
second  payment  became  due. 

I  dismiss  the  counterclaim,  and  I  direct  a  judgment  to 
be  entered  for  the  j)Iainti(r  for  the  amount  claimed  in  the 
statement  of  claim,  with  the  costs  of  the  action. 
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^Iathers,  J.  June   5th,    1908. 

TRIAL. 

COTTER  V.  OSBORNE. 

Trade  Union — Strike — Unlawful  Acts — Inducing  Workmen 
to  leave  or  to  Abstain  from  Entering  Employment — 
Conspiracy — Besetting  Works  of  Employers — Picketting 
— Violence  —  Threats  —  Injunction  —  Local  Union  — 
Interlocutory  Judgment  —  Practice — Individual  Defend- 
ants Representing  Union — Destruction  of  Minute  Books 
-^Presumption — Damages — Property   of   Union. 

Action  for  an  injunction  to  restrain  defendants  from 
interfering  with  plaintiffs'  workmen  and  for  damages. 

J.  E.  O'Connor  and  H.  P.  Blackwood,  for  plaintiffs. 
H.  W.  H.  Knott,  for  defendants. 

Mathers,  J.: — The  plaintiffs  arc  master  plumbers  and 
steamfitters,  carrj'ing  on  business  in  Winnipeg  and  St.  Boni- 
face, and  the  defendants,  other  than  the  defendant  Leo- 
nard, are  officers  and  members  of  the  Journeymen  Plum- 
bers Gas  and  Steam  Fitters  and  Steam  Fittets  Helpers. 
Wal  Union  No.  62,  a  branch  of  the  ITnited  Association 
of  the  same  name  of  the  United  States  and  Canada.  The 
defendant  Leonard  is  an  officei^of  the  United  Association. 

On  or  about  30th  June,  1900,  at  the  instance  of  the 
local  union,  a  farm  of  agreement  was  presented  to  eacii 
of  the  plaintiffs  for  signature,  providing,  amongst  other 
things,  the  rate  of  wages  to  be  paid  for  the  then  following 
year.  The  plaintiffs  each  refused  to  sign  this  agreement, 
and  all  their  employees  who  were  members  of  the  local 
union  at  once  struck  and  did  not  return  to  work  until 
the  strike   wa,s  terminated  some  months  later. 

In  some  of  the  plaintiffs'  shops  there  were  men  who  did 
not  belong  to  the  union.  These  men  did  not  all  strike  with 
the  union  men. 

The  allegations  in  the  statement  of  claim  may  be  stated 
paraphra.-^tically  as  follows.  It  charges  that  the  defendants, 
wTonsrfiilly    and  maliciously,  without  just  cause  or  excuse. 
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and  with  intent  to  inju're  the  plaintiffs  and  to  molest  them 
in  their  business,  and  to  compel  them  to  sign  the  agree- 
ment, conspired  and  combined  aniongst  themselves  to  pro- 
cure, cause,  and  induce:  first,  workmen  w^ho  remained  in 
the  plaintiffs'  employ  to  leave;  second,  workmen  who  there- 
after entered  plaintiffs'  employ  to  leave;  third,  workmen  to 
abstain  from  entering  plaintiffs'  employ. 

It  is  also  alleged  that  with  a  like  intent  the  defendants 
conspired  and  combined :  first,  to  beset  and  watch  the  houses 
or  other  places  where  the  plaintiffs  reside  or  work  or  carry 
on  business  or  happen  to  be;  second,  to  beeet  or  watch  the 
houses  or  other  places  where  the  workmen  remaining  in 
the  plaintiffs'  employ,  or  about  to  enter  the  employ  of  the 
plaintiffs,  reside  or  work  or  happen  to  be,  and  to  use  vio- 
lence to  such  workmen  and  to  injure  their  property  and  to 
intimidate  them  by  threats  of  violence,  and  to  persistently 
follow  them  from  place  to  place  and  to  hide  their  tools 
or  property  and  to  follow  them  in  a  disorderly  manner 
through  the  streets. 

It  is  further  charged  that,  in  pursuance  of  such  conspira- 
cies, the  defendants  or  some  of  them  did  all  the  acts  com- 
plained of- 

This  action  was  brought  for  an  injunction  to  restrain 
the  defendants  and  the  other  members  of  the  local  union, 
iheir  agents  and  servants,  from  continuing  the  acts  com- 
plained of  or  similar  acts,  and  for  damages.  Derfences  were 
entered  by  all  the  defendants  with  the  exception  of  T.  D.  M. 
Osborne,  A.  E.  Bailey,  and  M.  McRae,  and  interlocutor}' 
judgment  was  signed  against  these  parties. 

Subsequently,  on  30th  January,  1907,  an  order  was  made 
which  provided  that  the  defendants,  other  than  the  defend- 
ants M.  McRae,  Walter  Hunter,  and  Harry  P.  Leonard, 
should,  for  the  purposes  of  the  action,  besides  representing 
themselves,  represent  all  other  persons  constituiting  the 
Journeymen  Plumbers  Gas  and  Steam  Fitters  and  Steam 
Fitters  Helpers  I^ocal  Union  No.  62,  and  that  all  such  other 
persons  should  be  bound  by  the  proceedings,  orders,  and 
judgment  in  the  action,  and  that  the  statements  of  defence 
filed  by  the  defendants  other  than  Osborne,  Bailey,  McRae, 
Hunter,  Solly,  Saunders,  and  Harry  P.  Leonard,  or  that 
might  afterwards  be  filed  by  Osborne  or  Bailey,  should  stand 
as  a  statement  of  defence  on  behalf  of  and  for  the  benefit 
of  all  persons  constituting  the  union. 
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The  defences  of  all  the  defendants,  with  the  exception 
of  H.  Hunter,  George  Gosoling,  J.  J.  McKae,  Thomaa  Pen- 
stone,  John  McLaughlin,  A.  Matheson,  Percival  Murray, 
PVank  Simmons,  Joseph  Fryer,  Albert  Gaudry,  W.  Brown, 
John  McLean,  and  G.  H.  Soph^r,  were  struck  out,  and  in- 
terlocuto»ry  judgments  signed  against  thetn.  An  order  was 
also  made  by  the  Referee  striking  out  all  the  defences  filed, 
in  so  far  as  such  defences  stood  as  defences  for  the  defend- 
ants as  representatives  of  the  local  union,  and  interlocutory 
judgment  was  signed  against  the  defendants  appointed  to 
represent  the  local  union  as  such  representatives. 

At  the  opening  of  the  trial,  counsel  far  the  defendants 
moved  to  set  aside  the  interlocutory  judgment  signed  against 
the  representatives  of  the  local  union  aa  such  representa- 
tives. No  notice  of  the  motion  had  been  given,  and  I 
directed  that  notice  of  the  motion  be  given  if  counsel  de- 
sired to  move  against  the  judgment.  The  motion  was  not 
renewed,  but  at  the  conclusion  of  the  trial  counsel  for  the 
defendants  contended  that  the  signing  of  such  judgment  was 
a  nullity.  I  cannot  agree  with  that  contentoin.  It  seems 
to  me  the  judgment  is  warranted  by  the  practice  and  must 
stand. 

This  simplifies  the  inquiry  to  a  considerable  extent  and 
relieves  mef  from  the  necessity  of  inquiring  as  to  the  lia- 
bility of  the  union  for  the  individual  acts  of  the  defend- 
ants. Interlocutory  judgment  having  been  signed  against 
the  defendants  as  representing  the  union,  the  union  and 
all  its  members  at  the  time  of  the  strike  must  be  held  to 
admit  the  allegations  in  the  statement  of  claim,  and  noth- 
ing remains  but  to  make  the  injunction  permanent  as  to 
the  union  and  its  members  and  to  assess  the  damages  against 
them.  The  same  may  be  said  as  to  those  defendants  against 
whom  interlocutory  judgment  is  signed  individually,  and 
the  only  question  remaining  is  to  decide  the  liability  of  the 
individual  members  of  the  union  whose  defences  remain  on 
the  record. 

Before  and  during  the  progress  of  the  strike,  meetings  of 
the  local  union  were  held,  at  which  minutes  were  kept,  and 
the  secretary  had  correspondence  with  the  International 
Tnion.  None  of  this  correspondence  was  produced.  The 
minute  book  of  the  union  was  discovered  in  the  aflRdavit 
on  production,  but  it  subsequently  mysteriously  disappeared 
and  waa  never  produced.  Dudng  the  strike  mieetings 
were  held  each  morning  of  those  on  strike.       Minutes  of 
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such  meetings  were  kept,  as  was  also  a  strike  regii^t^r, 
in  which  those  on  strike  were  supposed  to  register  their 
names  each  morning.  These  books  were  not  discavered 
and  were  not  produced.  The  deliberate  destruction  of  the 
union  minute  book,  after  discovering  it  in  the  affidavit  on 
production,  and  the  absence  of  all  other  written  evidence 
in  any  way  relating  to  the  strike,  forces  me  to  the  con- 
clusion that  these  records  were  suppressed  or  destroyed 
because  they  contained  matter  damaging  to  the  defendants 
in  this  suit.  Under  the  circumstances,  it  is  my  duty  not  to 
allow  the  defendants  to  profit  by  their  destruction  of  evi- 
dence, but,  wherever  it  would  appea-r  that  these  books  or 
documents  would  contain  evidence,  to  presume  that  that 
evidence  is  unfavourable  to  the  defendants.  If  the  con- 
clusions arrived  at  in  this  way  are  more  unfavourable  to 
the  defendants  than  the  facts,  if  all  disclosed,  would  war- 
rant, they  have  only  themselves  to  blame. 

I  do  not  intend  to  go  into  a  detailed  review  of  the  evi- 
dence, but  to  briefly  state  my  findings  of  fact. 

The  plaintiffs  would  have  had  no  difficulty  in  supplying 
the  pldx^es  of  the  strikers,  if  they  had  not  been  interfered 
with.     1   take  it  the  del'endant^  were  aware  of  this  fact, 
and  that  the  only  way  they  could  make  the  strike  effective 
would  be  to  induce  all  workmen  still  in  the  plaintiffs'  employ 
to  quit,  and  to  prevent  all  othe^r  men  from  entering  their 
employ,   and   they   combined   to   accomplish    this  purpose. 
Pickets  were  appointed  to  watch  the  plaintiffs'  shops  and 
places  where  they  had  work  to  do  and  to  induce  all  men 
working  for  the  plaintiffs  to  quit.     Pickets  were  also  ap- 
pointed to  meet  westbound  C.  P.  R.  trains  east  of  Winnipeg 
and  persuade  any  workmen  on  such  trains  not  to  work  for 
the  plaintiffs,  and  for  a  like  purpose  pickets  were  appointed 
to  attend  at  the  C.  P.  R.  station  upon  the  arrival  of  such 
trains.     The  evidence  shews  that  until  the  granting  of  the 
interim  injunction  restraining  the  defendants  from  induc- 
ing workmen  in  the  employ  of  the  plaintiffs  to  leave  such 
employ,  it  was  impossible  for  the  plaintiffs  to  retain  their 
men,  and  after  the  granting  of  the  injunction,  they  had  no 
difficulty  in  doing  so.     On  several  occasions  some  of  the 
defendants  were   observed    talking  to   the   men   who  were 
working  on  the  different  jobs,  and  on  one  occasion  violence 
was  threatened  to  a  workman  by  one  of  the  defendants  un- 
less he  would  quit  work.    These  facts,  coupled  with  the  dir- 
ect evidence  of  efforts  made  bv  some  of  the  defendants   i(^ 
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persuade  men  to  leave  plaintiffs'  employ,  and  the  admission 
by  the  business  manager  of  the  local  union  that  they  had 
pulled  off  men,  leaves  no  room  for  doubt  that  the  men  who 
left  the  plaintiffs'  employ  during  the  strike  were  induced 
to  do  so  by  the  defendants  pursuant  to  a  fixed  conspiracy  to 
accomplish  that  purpose. 

I  also  find  that  the  defendants  conspired  to  prevent 
workmen  who  were  about  to  enter  the  employ  of  the  plain- 
tiffs, from  doing  so,  and  for  that  purpose  they  conspired 
to  and  did  watch  and  beset  the  Canadian  Pacific  Railway 
station  and  trains  at  Winnipeg  and  othet  places  where  the 
workmen   happened   to  be. 

In  order  to  replace  the  strikers,  the  plaintiffs  imported 
a  number  of  men  from  the  eastern  provinces  under  con- 
tract to  work  for  a  year. 

In  order  to  circumvent  this  movement  on  the  part  of 
the  plaintiffs,  the  defendants  sent  the  defendant  Frank 
Cody  and  others  to  board  C.  P.  R.  trains  east  of  Winnipeg 
and  inter\*iew  and  endeavour  to  persuade  any  men  there 
found  not  to  take  employment  from  the  plaintiffs.  The 
attendance  of  Cody  to  meet  trains  coming  from  the  east, 
and  his  attempts  to  induce  men  so  arriving  under  contract 
with  the  plaintiffs  not  to  work  for  them,  is  fully  established. 

The  attendance  of  members  of  the  union  in  large  num- 
bers at  the  C.  P.  R.  station  upon  the  arrival  of  t'lains  from 
the  east,  and  there  surrounding  and  attempting  to  induce 
any  of  plaintiffs'  workmen  so  arriving  not  to  work  for  the 
plaintiffs,  is  also  abundantly  established.  The  attendance 
of  these  members  of  the  union  at  the  C.  P.  R.  station  was 
not  accidental;  I  am  satisfied  that  it  was  premeditated  and 
the  result  of  a  settled  conspiracy  to  prevent,  if  possible,  all 
workmen  from  entering  the  plaintiffs'  employ. 

The  evidence  of  threats  used  by  the  defendants  is  not 
strong,  but  there  is  evidence  that  in  one  instance  a  work- 
man who  continued  to  work  was  threatened  with  violence 
by  one  of  the  defendants  if  he  did  not  quit  working.  As 
there  is  not  evidence  of  any  other  acts  of  violence  or  of 
intimidation  practised  by  the  defendants,  or  any  of  them,  I 
could  not  hold  that  the  isolated  act  of  one  defendant  shewed 
that  there  was  any  general  agreement  amongst  the  defend- 
ants to  practise  acts  of  violence. 

The  law  seems  fairly  well  settled  that  workmen  have  a 
right  to  strike,  and  that  they  have  a  right  to  combine  to- 
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gether  for  that  purpose,  even  although  their  doing  so  may 
result  in  damage  to  their  employers,  provided  they  have  a 
reasonable  excuse  for  so  doing,  and  the  means  resorted  to 
be  not  in  themselves  unlawful:  Chalmers-Hunt  on  Trade 
Unions,  p.  93;  the  Mogul  Cafie*,  [1892]  A.  C.  25.  I  take  it 
that  the  reasonable  expectation  of  improving  their  own  posi- 
tion is  a  sufficient  excuse  for  their  so  doing.  This  con- 
clusion is  not  in  conflict  with  that  arrived  at  in  Metallic 
Roofing  Co.  of  Canada  v.  Jose,  14  0.  L.  R.  156,  9  0.  W. 
R.  786.  That  decision  was  based  on  the  finding  of  the  jiny 
that  the  workmen  of  the  plaintiffs  were  wrongfully  and 
maliciously  coerced  to  leave  their  employ.  In  this  case,  the 
agreement  which  the  men  presented  to  the  master  plumbers 
asked  for  an  advance  of  2^  cents  per  hour.  Had  the  mas- 
ter plumbers  assented  to  that  agreement,  the  position  of 
the  defendants  would  have  been  improved  financially.  I 
think  they  had  a  right  to  cease  work  for  the  purpose  of 
inducing  or  coercing  the  masters  into  making  that  conces- 
sion. I  cannot  find  that  the  purpose  of  the  defendants  in 
quitting  was  to  injure  the  plaintiffs.  That  they  knew  injury 
would  result  to  the  plaintiffs  from  their  action  there  can 
be  no  doubt,  but  their  ostensible  purpose  was  not  to  do  an 
injury  to  the  plaintiffs,  but  to  bring  about  a  benefit  to 
tliem selves.  Had  the  scheme  of  the  defendants  ended  with 
that,  I  do  not  think  they  would  have  been  guilty  of  any 
wrongful  act. 

I  must,  however,  find  that  it  was  part  of  the  scheme, 
with  a  view  to  coercing  the  plaintiffs  into  coming  to  their 
views,  to  induce  other  workmen  who  were  not  members  of 
the  union  and  who  desired  to  continue  work,  to  leave  therf 
employment,  and  to  prevent  the  plaintiffs  from  getting  other 
men  to  take  their  places,  and  for  that  purpose  to  watch  and 
beset  the  places  where  the  men  happened  to  be.  In  their 
attempts  to  induce  men  to  quit  the  employ  of  the  plaintiffs 
the  defendants  did  not  distinguish  between  men  who  were 
employed  under  a  contract  and  men  who  had  a  right  t^ 
leave,  and  in  several  instances- 1  find  that  they  induced  and 
persuaded  men  to  break  contracts.  That  was  the  case  with 
Kennedy,  who  was  employed  by  the  plaintiff  Gates.  The 
plaintiffs  the  Cotters  brought  in  8  men  from  the  eavst, 
under  yearly  contract,  to  work  for  them.  Upon  their  ar- 
rival at  the  C.  P.  R.  station,  they  were  beset  by  a  number 
of  the  defendants  and  others,  and  followed  through  the 
streets  to  the  place  where  they  were  lodged.     That  place 
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was  watched  by  pickets  of  the  union,  who  spoke  to  the  men 
as  they  came  out.  Subsequently  only  4  of  these  men  entered 
the  employ  of  the  Cotters,  and  there  is  evidence  that  the 
others  were  by  the  defendants  furnished  with  transportation 
out  of  the  city.  I  think  the  inference  is  plain  that  the  mem- 
bers of  the  union  induced  these  other  4  men  to  break  their 
contracts.  In  doing  so  they  were  guilty  of  an  actionable 
wrong:  South  Wales  Miners  Federation  v.  Glamorgan  Coal 
Co.,  [1905]   A.  C.  239. 

Picketting  the  plaintiflfs'  shops  and  other  places  where 
their  men  were  employed  for  the  purpose  of  persuading 
men  not  to  work  is  also  unlawful  under  sec.  501  of  the 
Criminal  Code:  Lyons  y.  Wilkins,  [1896]  1  Ch.  811,  and 
[1899]  1  Ch.  255'  And  watching  and  besetting  the  C.  P. 
R.  station  for  the  purpose  of  intercepting  and  persuading 
men  imported  by  the  plaintiffs  not  to  work  for  them  is  also 
against  the  law:  Chamock  v.  CouTt,  [1899]  2  Ch.  35. 

Of  the  defendants  who  came  to  trial,  I  cannot  find  that 
the  defendants  Hartley  or  Gosoling  were  actiye  in  promot- 
ing or  carrying  out  any  of  the  acts  complained  of.  The 
defendant  Hartley  attended  only  one  meeting,  at  which  he 
was  outside  guard,  and  he  appears  to  haye  known  nothing 
about  what  was  going  on.  Gosoling  was  yice-president.  and 
presided  at  one  meeting  after  the  strike,  but  appears  to  haye 
taken  no  other  part.  It  does  not  appear  that  any  of  the 
things  complained  of  were  'resolved  upon  at  that  meeting. 
This  is  not  sufficient  qu  which  to  hold  him  personally  re- 
sponsible. There  is  no  evidence  at  all  against  the  defend- 
ant Brown. 

All  the  other  defendants  who  came  to  trial  were  active 
in  promoting  the  strike  and  are  individually  answerable 
^or  the  wrongs  done:  K'rug  Furniture  Co.  v.  Berlin  Union 
Vo.  2,  5  0.  L.  E.  463,  2  0.  W.  R.  282. 

Whilst  I  am  bound,  on  the  evidence,  to  find  that  the 
<iefendants  have  broken  the  law  and  have  thereby  rendered 
themselves  liable  to  damages,  I  must,  in  justice  to  them, 
"ay  that  throughout  the  whole  period  of  the  strike  the»re 
^a.^  no  act  of  violence  committed  to  either  person  or  pro- 
pfrty— acts  which  in  other  strikes  have  brought  discredit 
^pon  the  cause  of  labour.  And  with  the  one  solitary  excep- 
tion, before  mentioned,  only  peaceable  persuasion  was  used 
^  induce  men  to  quit  work  or  not  to  begin  work. 

As  to  the  damages,  it  is  somewhat  difficult  to  assess  them. 
The  defendants  are  not  liable  for  the  damage  caused  by 
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themselves  quitting  work.  They  are  liable  for  inducing 
those  who  remained  in  or  afterwards  entered  the  plaintiffs' 
employ  to  quit,  and  for  preventing  others  from  doing  so  in 
the  manner  before  stated.  That  the  plaintiflFs  were  seriously 
damaged  by  the  strike  and  what  followed  it,  is  beyond  dis- 
pute, but  the  difficulty  consists  in  distinguishing  between 
the  damage  caused  by  the  lawful  and  by  the  unlawful  acts 
of  the  defendants.  After  giving  the  matter  the  best  con- 
sideration I  can,  I  assess  the  damages  against  all  the  de- 
fendants at  $2,000,  divided  amongst  the  plaintiffs  as  fol- 
lows: Duff  &  Flett,  $200;  Thompson  &  Home»r,  $1D0;  Gates, 
$400;  Northern  Plumbing  Company,  $100;  Green  &  Litster, 
$300;  Cotter  Bros.,  $800;  and  Dallaire  Charrette  &  Co.. 
$100. 

There  will  be  judgment  against  the  defendants  individu- 
ally, except  the  defendants  H.  Hartley,  (Jeorge  Gosolin?. 
and  W.  iirown,  for  $2,000  and  costs,  and  against  those  de 
fendants  who  wte  representatives  as  representing  all  persons 
who  on  4th  July,  1906,  constituted  the  association  of  per- 
sons known  as  the  Journeymen  Plumbers  Gas  and  Steam 
Fitters  and  Steam  Fitters  Helpers  Local  Union  No.  62.  and 
declaring  that  the  property  and  assets  of  the  said  association 
in  the  hands  of  such  defendants,  or  any  or  either  of  them, 
or  in  the  hands  of  any  person  o»r  persons  or  body  corporate 
in  trust  or  for  the  use  of  the  said  Local  Union  No.  6-. 
or  to  which  the  said  association  or  persons  are  beneficially 
entitled,  are  liable  to  satisfy  the  claim  of  the  plaintiffs 
against  the  said  representative  defendants  for  damages  and 
costs. 

The  injunction  must  also  be  perpetual  restraining  the 
defendants  from  persuading,  procuring,  or  inducing  work- 
men to  leave  the  employ  of  the  plaintiffs  and  of  conspiring 
or  combining  to  induce  workmen  not  to  enter  plaintiffs'  em- 
ploy, also  from  besetting  or  watching  places  where  the  plain- 
tiffs or  any  of  their  workmen  or  those  seeking  to  enter 
their  eiriploy  reside  or  carry  on  business  or  happen  to  be, 
with  a  view  to  compel  the  plaintiffs  or  said  workmen  to 
abstain  from  doing  anything  thoy,  or  any  of  them,  have  a 
lawful  right  to  do,  or  from  persistently  following  them 
or  any  of  them. 
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Mmiiers,  J.  June  5th,  1908. 

TRIAL. 

HOLMES  V.  BROWN. 

Mandamus  —  Clmm  against  City  Corporation  for  Money 
Due — Resolution  of  Council  Authorizing  Payment — Re- 
fusal of  Mayor  to  Sign  Cheque — Action  by  Claimants 
for  Mandamus  —  Adequate  Legal  Remedy  by  Action 
against  Corporation, 

« 
Action  for  a  mandamus  to  compel  the  defendant,  the 

mayor  of  Portage  la  Prairie,  to  sign  a  cheque  in  favour  of 

plaintiffs. 

A.  Meighen,  for  plaintiffs. 

C.  P.  Wilson    and  E.  A.  McPherson,  for  defendant. 

Mathers,  J.: — This  was  an  action  tried  before  me  at 
^'ortage  la  Prairie.  The  plaintiffs  were  making  a  claim 
against  the  city  of  Portage  la  Prairie  for  money  which  the 
defendant,  as  mayor  of  the  city,  appeared  to  think  they 
were  not  entitled  to.  At  a  meeting  of  council  held  on 
23rd  December,  1907,  a  'resolution  was  passed  for  the  pay- 
ment to  the  plaintiffs  of  the  amount  claimed.  Pursuant 
to  the  power  vested  in  him  by  sec.  39  of  the  charter  of  the 
fitv,  the  mayor  vetoed  this  resolution.  At  the  next  reguJar 
meeting  of  the  council  held  on  6th  January,  1908,  there 
were  only  4  members  of  the  council  present.  The  council 
fODjiist*  of  the  mayor  and  6  aldermen,  so  that  4  constituted 
a  quorum.  One  of  the  4  was  voted  to  the  chair  in  the 
ahiienee  of  the  mayor,  and  a  motion  was  then  introduced 
to  overrule  the  mayor's  veto  of  the  resolution  previously 
referred  to.  On  the  motion  being  put,  the  3  members  pre- 
sent voted  for  it.  Pursuant  to  that  resolution,  the  city  clerk 
drew  a  cheque  in  favour  of  the  plaintiffs  upon  the  city's 
knk  account  for  the  amount  named  in  the  previous  resolu- 
tion, and  presented  it  to  the  mayor  for  his  signatu^re.  The 
mayor,  however,  refused  to  sign,  and  this  action  was  brou^^ht 
lor  a  mandamus  to  compel  him  to  do  so. 
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The  ground  on  which  the  mayor  refused  was  that  it 
requires  a  two-thirds  vote  of  the  whole  eouticil  to  overrule 
his  veto,  and  not  only  two-thirds  of  those  who  happen  to 
be  present. 

Counsel  for  the  defendant  took  the  objection  tliat  a 
mandamus  will  not  lie  if  there  is  another  adequate  remeJy; 
that  in  this  ease  there  is  another  adequate  and  effectual 
remedy  by  an  action  against  the  city-  It  was  said  in  an- 
swer to  this  contention  by  counsel  for  the  plaintiffs  that 
there  might  not  in  this  case  be  another  remedy,  becav  e 
there  niight  be  some  technical  objection  to  the  plaintiffs 
succeeding  against  the  town.  The  plain  and  complete  an- 
swer to  that  contention,  it  seems  to  me,  is  that  a  mandamus 
is  oi^ly  granted  for  the  purpose  of  enfo^rcing  a  legal  right, 
and  unless  there  is  a  legal  right  then  there  is  no  right  to 
mandamus. 

It  seems  to  me  the  objection  is  well  taken.  It  is  kic 
down  in  the  English  Encyc.  of  Law,  vol.  8,  p.  529,  that  the 
prerogative  writ  of  mandamus  will  not  be  granted  if  there 
is  another  effectual  legal  mode  of  enforcing  the  right,  and 
at  p.  547  it  is  stated  that  the  rules  relating  to  the  pre- 
rogative writ  are  applicable  to  an  action  for  mandamus. 

If  an  action  for  debt  will  lie,  a  mandamus  will  not  be 
granted:  The  Queen  v.  Hull  and  Selby  R.  W.  Co.,  6  Q.  B. 
70. 

The'  existence  of  a  legal  right  or  obligation  is  the 
foundation  of  the  right  to  a  mandamus.  The  applicant  must 
make  out  that  the»re  is  a  legal  obligation  to  pay  him  the 
sum  he  demands,  and  that  he  has  no  remedy  to  recover  it 
by  action :  In  Te  Napier,  18  Q.  B.  695. 

Upon  an  application  to  compel  the  registrar  of  joint 
stock  companies  to  file  a  contract,  which  he  refused  to  file 
on  the  ground  that  it  was  not  sufficiently  stamped,  it  was 
held  that,  as  the  applicant  had  a  right  to  question  the  regis- 
trants refusal  by  obtaining  the  opinion  of  the  Commission- 
ers of  Inland  Revenue  and  appealing  therefrom  to  the  High 
Court,  there  was  another  appropriate  remedy,  and  man- 
damus was  refused:  The  Queen  v.  Registrar  of  Joint  Stock 
Companies,  21  Q.  B.  D.  131. 

The  mere  fact  that  the  other  remedy  is  not  against  the 
defendant  in  the  mandamus  proceeding  does  not  prevent 
the  rule  applying.  On  an  application  to  compel  by  man- 
damus the  Commissioners  of  Inland  Revenue  to  pay  to 
the  applicant  the  amount  of  duty  overpaid  by  him,  it  was 
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held  by  the  Court  of  Appeal  that,  as  lie  had  a  complete 
lemedy  by  petition  of  right  against  the  Crown,  the  mandar 
mus  should  be  refused:  The  Queen  v.  Commissioners  of 
Inland  Revenue,  12  Q.  B.  D.  461. 

In  this  case,  if  the  plaintiffs  have  the  legal  right  to  the 
payment  of  the  moneys  in  question,  they  have  an  adequate 
remedy  therefor  by  action  against  the  city  corporation. 
If  they  have  not  a  legal  right  to  this  payment,  then  they 
have  no  right  to  a  mandamus. 

Ag  this  point  decides  the  action,  it  is  not  necessary  to 
consider  the  other  question.  The  action  must  be  dismissed 
with  costs. 


XAniOBA. 


June  8th,    1908. 


COURT   OF  APPEAL. 

EMPEROR  OF  RUSSIA  v.  PROSKOURIAKOFF. 

Attachment  of  Goods  —  Absconding  Debtors — Action  for 
Money  Demand — Jurisdiction  of  Court — Cause  of  Action 
—Foreigners  —  Domicile — Rules  201,  202 — Tort— Con- 
version  of  Money  abroad — Detention  in  Manitoba — Con- 
ipirt — Motion  to  tSet  aside  Order  of  Attachment — Service 
of  Papers — Statement  of  Claim — Substituted  Service — 
Personal  Service  on  Foreigners  in  Jurisdiction — Affida- 
vits— Defendants  out  of  Jurisdiction — Temporary  Resi- 
dence in  Jurisdiction — Rule  183. 


Two  appeals  by  plaintiff  from  orders  of  Mathers,  J. 

The  first  appeal  was  from  an  order  setting  aside  an  order 
for  an  attachment  made  by  the  Referee  in  Chambers,  7 
W.  L.  R.  ^,Qii. 

The  second  appeal  was  from  an  order  setting  aside  an 
orf](-r  of  the  Referee  in  Chambers  allowing  substitutional 
service  of  the  statement  of  claim  upon  the  defendants,  8  W. 
L.  R.  10. 

The  statement  of  claim  shewed  that  His  Majesty  the 
Emperor  of  Russia  sued  the  defendants,  Ivan  Proskouriakoff 
and  Anna  Zeman,  in  respect  of  the  following'  causes  of 
3' lion.     It  was  alleged  that  the  defendant  ProskouriakofT. 
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while  acting  as  treasurer  of  the  district  of  Tachkent,  in  the 
province  of  Tmkestan,  embezzled  a  large  sum  of  moE^y, 
ihe  equivalent  of  about  $160,000,  and  appropriated  the  sa'i.o 
i(.  his  own  use.  It  was  alleged  that  Proskouriakoff  came  to 
Manitoba  and  purchased  real  estate  here  with  part  of  thf 
money,  which  real  estate  he  afterwards  transferred  without 
consideration  to  his  co-defendant. 

The  plaintiff  sought:  (1)  to  recover  judgment  for  llu 
sum  of  money  so  appropriated  and  interest,  or  as  raon^  v 
had  and  received  to  the  plaintiff's  use,  or  as  money  of  the 
plaintiff  converted  to  the  use  of  the  defendant;  (2)  a  declara- 
tion that  the  defendant  Zeman  was  a  trustee  for  Pros- 
kouriakoff of  the  lands  in  question,  and  an  order  for  their 
sale  for  the  benefit  of  the  plaintiff;  (3)  an  order  for  the  de- 
livery to  the  plaintiff  of  certain  goods  and  chattels  alleged 
to  have  been  purchased  with  part  of  the  funds  so  embezzled 

The  plaintiff  sought  to  make  out  a  case  for  an  attach- 
ment under  paragraphs  (a)  and  (c)  of  Rule  815.  The  affi- 
davits alleged  that  the  defendants  had  depaited  from  Mani- 
toba to  avoid  being  arrested,  or  served  with  process,  or 
with  intent  to  delay,  defeat,  or  defraud  their  creditor, 
of  whom  the  plaintiff  was  stated  to  be  one.  They  fuither 
alleged  that  the  deponents  had  reason  to  believe  and  d\d 
believe  that  the  defendants  were  about  to  remove  or  tran?- 
fer  their  property,  effects,  et<j.,  with  intent  to  delay,  defeat, 
or  defraud  the  plaintiff. 

The  appeals  were  heard  by  Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A. 

J.  E.  O'Connor  and  H.  P.  Blackwood,  for  plaintiff. 

A.  B.  Hudson  and  E.  R.  Levinson,  for  defendants. 

Howell,  C.J. A.: — The  facts  relating  to  the  two  motion? 
are  fully  set  out  in  the  judgments  of  my  brother  Judgt'r^. 

The  tight  to  serve  process  out  of  the  jurisdiction  is  ii't 
inherent  in  the  Court;  it  depends  solely  on  the  statute:  U^ 
Anglo-African  Co.,  32^  Ch.  D.  350.  The  question  is  also  d- 
cussed  by  the  English  Court  of  Appeal  in  the  same  voluir 
in  Re  Bushfield,  at  p.  31,  and  the  law  is  stated  as  follow-: 
"*  Service  out  of  the  jurisdiction  is  an  interference  wi:h 
the  ordinary  course  of  law,  for  generally  Courts  €*xeu  - 
jurisdiction  only  over  persons  who  are  within  the  torn 
lorial  limits  of  their  jurisdiction     .     .     .     but,  apart   fr«'tT 
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the  statute,  a  Court  has  no  power  to  exercise  jurisdiction 
over  any  one  beyond  its  limits/' 

An  examination  of  the  case  of  Pennington  v.  Morley,  3 
0.  L.  R.  517,  1  0.  W.  R.  246,  shews  how  closely  the  Ontario 
Courts  criticize  the  statute  to  find  if,  in  clear  terms,  juiis- 
diction  has  been  conferred. 

It  is  upon  the  plaintiff  to  establish  that  the  Court  has 
jurisdiction. 

1  think  with  my  brother  Perdue  that  the  power  of 
attorney  of  14th  January,  which  was  not  before  Mr.  Justice 
Mathers,  furnishes  further  inferences  against  the  plaintiff's 
contention.  It  seems  to  me  impossible  to  read  the  material 
and  come  to  any  other  conclusion  than  that  the  defendant, 
a  refugee  from  justice,  passing  under  an  assumed  name, 
discovered  that  the  criminal  law  was  about  to  be  put  in 
motion  which  would  lead  to  his  exi?radition  to  Russia,  and 
fled  from  Canada  with  the  intention  never  to  return.  The 
woman,  his  co-defendant,  followed  him,  and  both  are  in 
Chicago  soon  after,  and  there  they  sign  the  power  of  attor- 
ney authorizing  another  person  to  sell  all  their  property 
here,  thus  still  further  shewing  an  intention  not  to  return. 
This  it  not  the  case  of  domicile  of  origin,  but  of  choice, 
and  it  seems  to  me  he  has  abandoned  his  domicile  of  choice 
quite  as  emphatically  as  his  domicile  of  origin. 

It  may  be  said  that  mere  presence  in  a  country  is  pre- 
sumptive evidence  of  domicile,  but  the  very  material  in  this 
ca^-^e  shews  that  recently  the  defendant  had  another  domicile, 
and  the  presumption  is  alwayis  in  favour  of  domicile  of 
origin,  and  the  only  evidence  to  shew  that  he  has  abandoned 
that  home  would  equally  be  evidence  of  his  having  aban- 
doned Manitoba. 

This  subject  with  all  the  recent  authorities  is  discussed 

in  a  leading  article  in  32  Law  Magazine  and  Review,  and  a 

proposition  is  thus  stated :  "  Suppose  A.,  an  English  emigrant, 

having  left  England  for  good,  sails  for  America,  where  he 

intends  to  settle;  he  has  lost  his  English  home,  and  has  not 

acquired    his    American    home.     A.  is   certainly    homeless." 

With  which  I  entirely  concur,  and  it  seems  to  me  it  might 

;  well  l>e  said  that  the  defendants  are  homeless.     I  cannot 

j  think  that  the  plaintiff  has  shewn  that  the  defendants  were 

'  at  the  commencement  of  this  suit  or  are  now  ordinarily  resi- 

'  *ifnt  within  Manitoba. 

t      If  there  appeared  from  the  material  any  facts  by  which 
'an  intention  to  return  could  l)e  inferred,  or  iliat   th«*  ab- 
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eence  was  a  merely  temporary  one,  the  plain tilf  might 
thereby  satisfy  the  onus  which  is  upon  him,  but,  to  my  mind, 
Manitoba  and  Kussia  are  the  last  places  to  which  he  ^s 
likely  to  return.  From  rather  scanty  material  the  Ontario 
Court  held  that  there  was  only  a  temporary  absence  vnih 
an  apparent  intention  to  return  in  Bonbright  v.  Bonbright, 
1  0.  L.  R.  629,  2  0.  L.  R.  249,  but  nothing  can  be  so  inferred 
in  this  case. 

In  regard  to  the  motion  to  set  aside  the  attachment, 
1  think  the  order  made  by  Mr.  Justice  1^1  at  hers  was  properly 
made,  and  I  follow  his  judgment. 

The  material  used  on  that  motion  shew^ed  the  absence 
of  the  male  defendant  from  this  province,  and  I  would  infer 
from  it  that  he  had  abandoned  his  residence  here  and  had 
no  intention  to  return.  It  seems  to  me  that  if  the  affida- 
vit required  by  Rule  817  shews  the  defendant  out  of  the 
territorial  jurisdiction,  it  must  shew  such  facts  and  cir- 
cumstances as  would  indicate  a  right  of  service  out  of  the 
jurisdiction  under  Rules  201  and  202. 

Both  appeals  should  be  dismissed. 

Perdue,  J.A.  : — I  agree  with  Mathers,  J.,  in  holding: 
that  the  provisions  relating  to  attachment  do  not  widen 
the  jurisdiction  of  the  Court  in  respect  of  actions  against 
persons  not  domiciled  or  ordinarily  resident  in  Manitoba 

The  affidavits  filed  by  the  plaintiff  on  obtaining  the 
order  for  attachment  state  specifically  that  the  defendant? 
are  not  domiciled  in  this  province.  The  facte  aire  shortly 
those.  Both  defendants  were  domiciled  in  the  Kussian 
dominions  up  to  the  latter  part  of  the  yeaT  1906;  the  de- 
fendant Proskouriakoff  embezzled  a  large  sum  of  money  and 
fled  from  Russia  about  the  end  of  that  year;  shortly  after- 
wards the  female  defendant  followed  and  joined  him  and 
lived  with  him  as  his  wife.  Since  then  they  have  been  wan- 
derers and  fugitives.  They  appear  to  have  been  in  different 
countries  and  -provinces  temporarily  until  the  autumn  of 
1907,  w'hen  they  came  to  Winnipeg.  Proskouriakoff  then 
bought  a  house,  purchased  a  considerable  stock  of  ^omh. 
nnd  rented  a  store,  evidently  with  the  intention  of  residint:: 
and  carrying  on  business  here.  This  intention,  however, 
would  always  be  subject  to  this  qualification  in  the  mind  of 
a  fugitive  from  justice,  that  if  he  had  reason  to  fear  arrest 
he  would  continue  his  flight  and  at  once  terminate  his  ro>i- 
dence  in  the  place  where  danger  threatened  him.    It  appears 
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from  the  material  used  by  the  plaintiff  on  the  application^ 
that  the  Russian  government  had  discovered  that  the  de- 
fendants were  in  Canada,  and  was  taking  steps  in  Novem- 
ber, 1907,  to  extradite  Proskouriakoff.  It  is  probable  that 
he  in  some  way  heaid  of  this,  and  in  the  following  month 
he  disappeared  from  Winnipeg,  leaving  his  house,  store,  and 
stock  of  goods.  A  few  days  afterwards  the  female  defend- 
ant also  left,  and  appeatrs  to  have  gone  to  him.  As  is  stated 
in  one  of.  the  letters  furnishing  the  information  upon  which 
the  plaintiff's  solicitors  acted,  the  defendants  learned  of 
certain  proceedings  which  were  being  taken,  and  "  skipped.' 
The  two  defendants  were  in  Chicago  on  14th  January,  1908,, 
as  appears  from  powers  of  attorney  which  were  executed  by 
them  on  that  date.  The  action  was  commenced  on  the  24th 
of  the  same  month. 

The  affidavits  filed  by  the  plaintiff  state  that  the  depon- 
ents have  reason  to  believe  and  do  verily  believe  that  the 
defendants  have  departed  from  Manitoba  to  avoid  being 
arrested  or  served  with  process,  or  with  intent  to  delay,, 
defeat,  at  defraud  their  creditors.  The  departure  of  Pros- 
kouriakoff from  the  province  is  shewn  to  have  taken  place 
about  23rd  December,  1907,  and  that  of  the  other  defendant 
a  couple  of  days  later.  If  they  left  Manitoba  with  intent 
to  avoid  arrest,  it  is  scarcely  credible  that  they  will  return. 
Their  residence  in  this  province  must,  therefore,  upon  the 
shewing  of  the  plaintiff,  be  taken  to  have  terminated  in 
December,  1907,  about  a  month  before  this  action  was  com- 
menced. 

If  a  defendant  can  be  served  with  a  statement  of  claim 
in  this  province,  the  Court  has  jurisdiction,  no  matter 
where  the  cause  of  action  arose.  But  if  a  party  be  sued  in 
this  province,  and  it  is  sought  to  serve  liim  outside  the  juris- 
diction, then  the  case  must  be  brought  within  one  of  the 
provisions  of  Rules  201-202.  It  is  to  be  observed  that  these 
Kules  do  not  confer  jurisdiction;  they  simply  set  forth  the 
instances  in  which  service  of  the  statement  of  claim  outside 
the  province  will  be  allowed. 

So  far  as  the  present  is  an  action  for  conversion  of  the 
plaintiff's  property,  or  for  a  money  demand,  it  can  only  be 
hrought  within  clause  (c)  of  Rule  201 ;  that  is,  where  "  any 
relief  is  sought  against  any  person  domiciled  or  ordinarily 
resident  within  Manitoba.''  The  term  "  ordinarily  resident 
within   Manitoba"   simply   moans   that   the   person    so   do- 
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Bcribed  has  his  ordinary  or  usual  place  of  living  within 
that  province,  that  he  lives  within  the  province  more  than 
he  does  elsewhere:  see  Re  Erskine,  10  Times  L.  R.  32; 
Dicey  on  Domicile,  p.  76.  If  such  person  departs  from 
Manitoba  under  circumstances  which  render  it  unlikely 
that  he  will  return,  he  is  no  longer  ordinarily  resident  within 
the  province. 

Counsel  for  the  plaintiff  laid  much  stress  upon  the  fonn 
of  the  powers  of  atto^mey  executed  by  the  defendants  in 
Chicago  on  14th  January,  1908,  in  which  they  described  them- 
selves as  ^^  of  Winnipeg,  Man.,  Canada."  These  powers  of 
attorney  were  given  to  one  Popoff,  of  Winnipeg,  appar- 
ently for  the  purpose  of  enabling  him  to  take  charge  of  and 
deal  with  the  defendants'  property  there.  This  rather  shews 
that  the  defendants  had  no  immediate  intention  of  return- 
ing to  Manitoba.  I  do  not  think  that  the  description  of 
the  defendants  as  being  of  Winnipeg  helps  to  shew  that 
they  were  still  residents  of  Manitoba,  or  so  regarded  them- 
selves when  the  powers  of  attorney  were  signed.  The  de- 
scription appears  to  me  to  have  been  added  merely  for  the 
purpose  of  identification.  I  think  the  giving  of  the  powers 
of  attorney  shews  that  the  defendants  had  left  Manitoba  and 
desired  to  close  up  their  affairs  in  this  province. 

If  a  party  has  fled  from  Manitoba,  from  whatever  mo- 
tive, there  is  always  the  possibility  of  his  return,  and  if  he 
does  return  and  is  served  while  in  this  province  the  Court 
has  jurisdiction  over  him.  But  in  a  case  where  it  is  sought 
to  issue  an  order  for  attachment  against  the  defendant  as 
an  absconding  or  concealed  debtor,  or  as  one  who  has  trans- 
ferred or  is  about  to  transfer  his  property  in  order  to  de- 
fraud his  creditors,  it*  must  be  shewn  that  the  person  appl}^ 
ing  has  a  cause  of  action  enforceable  by  the  Court,  one  in 
respect  of  which  the  Court  then  actually  has  jurisdiction: 
Rules  815,  817.  It  is  not  enough  to  shew  that  a  cause  of 
action  arose  in  a  foreign  country  between  two  persons  who 
were  then  residents  of  that  country,  unless  it  is  shewn  that 
the  defendant  is  domiciled  or  ordinarily  resident  in  this 
province  so  that  the  Court  has  jurisdiction  over  him. 

I  think  that  Mathers,  J.,  was  right  in  holding  that  there 
was  no  tort  committed  by  the  defendants  against  the  plain- 
tiff in  ^lanitoba,  and  that  if  the  plaintiff  has  a  claim 
acfainst  the  defendants  arising  out  of  a  money  demand,  it 
arose  in  a  foreign  country  and  not  in  this  province.  There 
was,  therefore,  no  cause  of  action   within   the  jurisdiction 
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of  the  Court  of  King^s  Bench  upon  which  an  order  for  at- 
Uchment  could  be  founded.  No  case  was  made  giving 
jurisdiction  under  Rule  202.  The  Court,  no  doubt,  has 
jurisdiction  in  respect  of  the  plaintiff's  alleged  right  against 
the  land  referred  to  in  the  statement  of  claim,  but  that  is 
not  sufficient  to  support  an  application  for  an  attachment. 

It  appears  to  me  that  the  whole  procedure  relating  to 
attachment  as  set  out  in  the  Rules  of  Court  requires  re- 
modelling. When  first  introduced  by  38  Vict.  ch.  5  (Man.), 
this  remedy  was  confined  to  cases  of  debt  or  money  demand. 
Afterwards  it  was  sought  to  extend  it  to  claims  for  dam- 
ages. If  the  plaintiff  is  tempted  to  apply  for  an  attachment 
in  an  action  for  damages,  he  is  requrred  by  the  Rules  to  swear 
to  the  exact  sum  in  which  the  defendant  is  liable  to  him 
for  damages,  '*  after  making  all  proper  and  just  set-oflfs, 
allowances,  and  discounts."  It  appears  to  me  that  no  per- 
son can  properly  make  such  an  affidavit  unless  the  dam- 
ages have  been  settled,  liquidated,  or  adujsted  in  some  way, 
Rule  839  contains  the  strange  pi^ovision  that  before  the 
plaintiff  shall  be  entitled  to  sign  judgment  by  default  (where 
an  attachment  has  been  issued)  he  shall  file  an  affidavit  prov- 
ing the  amount  of  the  debt  and  damages.  Final  judgment 
in  the  case  of  an  action  for  damages  cannot  be  signed  in 
default  of  a  defence.  The  judgment  in  such  a  case  is  only 
interlocutory,  and  the  plaintiff  has  to  set  the  case  down  for 
assessment  and  has  to  prove  his  damages  before  the  Court: 
Rule  587.  This  shews  that  the  amendments  seeking  to 
make  the  procedure  for  attachment  applicable  to  actions  for 
damages  were  imperfectly  and  somewhat  carelessly  intro- 
duced into  a  measure  which  was  not  intended  in  the  first 
place  to  apply  to  such  actions. 

The  appeal  from  the  order  of  Mathers,  J.,  setting  aside 
the  order  for  attachment,  should,  I  think,  be  dismissed. 

I  think  the  second  appeal  should  also  be  dismissed.  If  the 
plaintiff  confines  his  ca.se  wholly  to  the  subject  matter  of 
the  land  in  question,  there  would  be  power  to  grant  ser- 
vice outside  the  jurisdiction  linder  Rule  201,  paragraph 
(a),  but,  if  other  causes  of  action  are  included,  then  thp 
Court  would  not  have  power  to  g'tant  such  service  under 
the  last  mentioned  paragraph-  The  plaintiff  has,  for  the 
reasons  above  set  out  in  dealing  with  the  first  appeal, 
failed  to  bring  the  case  within  paragraph  (c)  of  Ihilo  201. 
If  the  plaintiff  brings  an  action  in  this  province  a^^ainst 
a  party  who  is  not  in  the  province,  the  onus  is  thrown  upon 
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the  plaintiff  of  shewing  that  the  Court  has  jurisdiction.  I 
quite  agree  with  the  reasons  given  by  Mathers,  J.,  in  set- 
ting aside  the  order  of  the  Referee  allowing  substitutional 
service.  I  think,  therefore,  that  the  second  appeal  should 
also  be  dismissed. 

Phippen,  J. a.: — The  defendant  Proskouiiakoff  is  an 
absconding  Russian,  who  embezzled  a  large  amount  of  gov- 
ernment funds.  The  statement  of  claim,  after  alleging 
the  crime,  claims  an  account  and  payment  of  the  money 
taken,  and  in  the  alternative  damages  for  conversion.  It 
then  alleges  that  the  absconding  defendant  purchased,  with 
a  portion  of  the  stolen  money,  certain  valuable  real  estate 
in  Winnipeg,  which  he  subsequently  conveyed  to  the  de- 
fendant Zeman  without  consideration,  and  to  the  know- 
lege  of  Zeman,  **  in  order  to  prevent  the  plaintiff  from  re- 
covering, or  receiving  the  benefit  of,  the  lands  or  the  sums 
of  money  represented  thereby,  and  to  protect  the  defend- 
ant Proskouriakoff's  fraud  and  to  effectuate  his  imlawful 
.object  of  defrauding,  the  plaintiff's  claims  and  for  the  puT- 
pose  of  defrauding  the  plaintiff."  Further  "  that  the  defend- 
ants have,  out  of  the  said  (stolen)  moneys  made  large  pur- 
chases at  different  times  and  from  different  persons  of  vari- 
ous goods  and  chattels  which  are  now  in  Winnipeg,  of  else- 
where within  the  jurisdiction  of  this  Court.^'  The  relief 
sought  is  an  account  and  payment;  an  order  for  the  delivery 
or  the  sale  of  the  goods  and  payment  of  the  proceeds  to  the 
plaintiff;  a  declaration  that  Zeman  is  a  trustee  of  the  lands 
for  the  defendant  Proskouriakoff,  and  an  order  setting  aside 
the  conveyance  to  Zeman;  a  sale  of  the  lands,  and  payhient 
to  the  plaintiff.  In  the  alternative,  a  declaration  that  the 
defendants  have  no  interest  in  the  lands,  as  against  the 
plaintiff:  an  order  to  convey;  and  damages  for  detention 
and  conversion  of  the  stolen  money. 

Shortly  after  the  statement  of  claim  was  filed,  an  attach- 
ing order  was  issued,  under  which  the  goods  are  now  held- 
Thereafter  the  plaintiff  obtained  an  order  for  substitu- 
tional service  of  the  statement  of  claim.  On  the  defend- 
ants' application,  both  these  orders  were  set  aside,  on  the 
ground  that  this  action  was  not  within  the  jurisdiction  of 
the  Court,  whereupon  appeals  were  brought  to  this  Court. 

Although  the  arguments  were  separate  (the  appeals 
having  been  entered  at  different  times)  the  material  and 
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legal  questions  involved  are  so  nt^arly  identical  as  to  per- 
mit of  their  being  best  disposed  of  by  one  judgment. 

On  the  material  filed  it  appears  that  the  defendant  Pros- 
kouriakoff  absconded  f«iom  Russia  about  the  end  of  Decem- 
ber, 1906,  taking  with  him  his  co-defendant  Anna  Zeman. 
Up  to  27th  August,  1907  (at  least),  the  defendants  wan- 
dered from  place  to  place  with  nothing  approaching  a  fixed 
habitation.  Some  time  thereafter  (the  exact  date  is  not 
stated)  they  came  to  Winnipeg,  where  Proskouriakoff  pur- 
chased and  furnished  a  valuable  house,  the  title  to  which 
he  transfefTTed  to  Zeman,  the  two  living  together  in  the 
house  as  man  and  wife. 

The  defendant  Proskouriakoff  while  in  Japan  bought  a 
stock  of  goods  valued  at  about  $50,000.  These  goods  he 
brought  to  Winnipeg,  paying  some  $2,000  customs  duty. 
They  were  placed  in  a  store  which  Proskouriakoff  rented; 
he  evidently  intended  to  open  up  a  retail  business. 

From  enquiries  made  at  the  defendants'  house  on  3rd 
January  it  was  learned  that  the  defendants  had  left  Win- 
nipeg just  before  Christmas  and  weie  expected  back  "  next 
week."  On  14th  January  each  defendant  executed  a  power 
of  attorney,  in  which  they  severally  described  themselves 
as  "of  Winnipeg,  Manitoba,  Canada,  who  was  in  Chicago, 
Illinois,  on  this  date." 

These  powers  of  attorney  were  not  before  the  learned 
King's  Bench  Judge  when  he  made  the  orders  appealed 
from,  they  having  been  subsequently  discovered  by  the 
plaintiff's  attorney,  and  admitted  as  additional  material  on 
the  argument  of  the  present  appeals. 

As  this  case  presents  itself  to  me,  the  only  material 
question  is  whether,  under  the  aforesaid  circumstances, 
the  Cou^t  of  King's  Bench  has  jurisdiction  to  entertain 
this  action.  If  so,  substitutional  service  of  the  statement 
of  claim  should  be  allowed.  If  not,  the  appeals  should  be 
dismissed- 

It  was  not  argued  that  service  of  the  statement  of  claim 
as  at  present  framed  could  be  allowed  under  Rule  202. 
It  includes  a  claim  for  damages  for  conversion,  taking  it 
out  of  the  scope  of  that  Rule. 

Rule  201  permits  service  of  a  statement  of  claim  out 
of  the  jurisdiction  wherever  (c)  "  any  relief  is  sought  against 
a  person  domiciled  or  ordinarily  resident  within  Manitoba.'^ 
It  is  not  contended  that  the  defendants  are  domiciled  with- 
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in  the  province.  Were  they  on  28th  January,  1908,  when 
this  action  was  commenced,  ordinarily  'resident  within  Mani- 
toba? 

I  think  a  person  can  be  domiciled  only  in  the  place  where 
he  has  his  permanent  home.  He  may  be  ordinarily  resid- 
ent where  he  has  his  temporary^  abode,  or  lather,  in  the 
place  which  is  his  then  principal,  although  not  necessarily 
permanent,  residence.  "  So  where  a  party  moves  to  an- 
other country  to  avoid  the  inconvenience  attending  a  resid- 
ence in  his  own,  he  does  not  intend  to  abandon  his  ordinary 
domicile  or  to  acquire  a  new  one  in  the  country  to  which 
he  goes  to  avoid  such  inconvenience:"  De  Boneval  v.  De 
Boneval,  1  Curt.  856.  Perhaps  it  would  be  more  accurate 
to  say  that,  on  evidence  of  such  facts  alone,  he  would  be 
presumed  to  'retain  an  intention  of  returning  to  his  original 
domicile. 

I  would  accept  the  identification  of  "  domicile "  given 
in  the  Oxford  Dictionary :  "  The  place  where  one  has  his 
home,  or  permanent  residence,  to  which,  if  absent,  he  has 
th«  intention  of  returning."  The  distinction  between 
*  domicile"  and  "residence"  or  "  ordinavy  resident"  is 
therefore  largely  one  of  mental  condition  or  intention. 
Domicile,  other  than  the  domicile  of  birth  or  parents,  im- 
plies a  personal  intent.  Residence  is  a  question  of  fact- 
Dicey  draws  the  distinction,  at  p.  76  of  his  work  on  Domi- 
cile, when  he  says  (note  L) :  "  It  may  be  well  to  note  again 
that  residence  is  often  used  as  including  the  animus  manendi 
and  hence  as  equivalent  to  home  or  domicile." 

The  onus  is  on  the  plaintiff,  who  seeks  jurisdiction  under 
clause  (c)  of  Rule  201,  to  establish  the  defendants  as  ordin- 
arily residenlfTlvithin  the  province.  Has  he  done  so  in  the 
present  case  J-"*,  The  defendant  Proskouriakoff  leaves  Russia 
to  eacape  the^  criminal  law.  After  months  of  wandedng 
he  purchasesJH  house  and  establishes  a  home  in  Winnipeg. 
He  brings  a 'valuable  stock  of  goods  to  the  city  with  the 
apparent  intejntion  of  opening  a  store;  he  leaves  Winnipeg, 
for  reasons  which  he  does  not  disclose,  but  which  are  quite 
consistent  with  a  temporary  business  absence;  3  weeks  later 
in  Chicago  he  executes  a  power  of  attorney,  describing  him- 
self as  of  Winnipeg,  at  present  in  Chicago.  As  to  the  de- 
fendant Zeman  she  accompanied  Proskouriakoff  as  his  wife, 
and  I  think  should  be  assumed  to  adopt  from  time  to  time 
the  same  residence  as  the  man  with  whom  she  lives. 
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Had  the  statement  of  claim  been  filed  before  14th  Janu- 
ary, the  date  on  which  the  powers  of  attorney  were  executed, 
these  facts,  I  have  no  doubt,  would  have  constituted  a  prima 
facie  case  of  ordinary  residence,  within  the  Hule  as  of  that 

date. 

Is  that  presumption  rebutted  by  the  lapse  of  14  days 
before  the  filing  of  the  statement  of  claim,  no  evidence 
being  given  by  either  side  of  the  defendants'  interim  where- 
abouts or  intentions?  Should  we  hold  that  because  the  de- 
fendants have  remained  abroad  for  several  months  since 
the  commencement  of  this  action,  they  have  thereby  estab- 
lished an  intent  present  in  their  mind  on  28th  January  to 
abandon  the  home  which  they  appafrently  recognized  so  late 
as  the  14th.  If  we  assume  from  the  fact  of  the  defend- 
ants leaving  Winnipeg  in  the  latter  part  of  December,  and 
pince  remaining  out  of  Manitoba,  that  they  have  ceased  to 
be  ordinarily  resident  in  this  province,  should  we  carry  that 
pi^esuniption  back  to  a  date  as  early  as  the  commencement 
of  this  action  ?    I  think  not. 

It  was  strongly  argued  that  the  defendant  Proskouria- 
koff  being  a  fugitive  from  justice,  and  his  co-defendant  be- 
ing his  accomplice,  we  should  infer  an  intent  to  abandon 
his  home  when  he  left  Winnipeg  in  December.  Person- 
ally I  would  refuse  to. overbear  the  prima  facie  cai^e  made 
by  the  plaintiff,  by  presuming  a  state  of  mind  in  the 
defendants  favourable  to  their  own  interests.  The  defend- 
ants have  been  represented  by  counsel  throughout  these 
proceedings-  They  stand  charged  with  fraud  committed 
or  attempted  within  Manitoba.  This  charge  they  have 
neither  denied  nor  explained.  To  my  mind,  the  only  ques- 
tion to  determine  is,  has  the  plaintiff  made  a  prima  facie 
case  against  the  defendants  as  being  ordinarily  resident 
within  Manitoba  at  the  commencement  of  this  action?  If 
so,  that  case  is  not  met  by  the  defendants  remaining  out  of 
the  province  until  the  present  time,  nor  should  this  Court 
presume  an  intent  favourable  to  the  defendants  based  upon 
their  previous  criminal  conduct.  If  the  defendants  wish 
to  overcome  the  prima  facie  case  raised  by  their  acquiring  a 
home,  by  their  opening  a  store,  and  by  their  description 
in  the  powers  of  attorney,  they  must  do  so  by  evidence 
more  forcible  than  assumption  from  criminal  culpability.  I 
think  the  plaintiff  has  established  a  ])rima  facie  jurisdic- 
tion under  clause  (e)  of  Rule  201.  This  being  so,  the  at- 
taching order  cannot  be  questioned. 
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1  would  allow  both  appeals  with  cost^.  As  the  powers 
^f  attorney  weie  not  before  the  learned  King's  Bench  Judge, 
I  would  not  allow  either  party  costs  of  the  appeals  to  that 
Judge. 

Richards,  J.A.,  concurred  with  Phippen,  J.A. 

The  Court  being  divided,  both  appeals  were  dismissed 
without  costs. 


MANITOBA. 

June  8th,  1908- 

court  of  appeal. 

MEY  V.  SIMPSON. 

Vendor  and  Purchaser  —  Exchange  of  Lands  —  Fraud  oni 
Misrepresentation — Warranty  as  to  Value  of  Land— Evi- 
dence —  Verbal  Representations  —  Reliance  on  Agent's 
Opinion — Action  for  Damages  for  Deceit. 

Appeal  by  plaintiff  from  the  judgment  of  Cameron, 
J.,  dismissing  the  action  with  costs. 

In  December,  1906,  plaintiff  sold  a  farm  he  owned  in 
the  parish  of  St.  Agatho,  Manitoba,  to  the  defendant, 
partly  foo"  cash  and  partly  in  exchange  for  other  lands  which 
defendant  owned,  which  lands  defendant  represented  to  be 
good  farm  lands  worth  $9  an  acre.  Plaintiff  subsequently 
discovered  that  the  representations  made  by  defendant 
were,  as  ho  alleged,  untrue,  and  that  the  lands  were  not 
worth  $9  an  acre.  He  brought  this  suit  to  recover  the 
damages  ho  had  sustained  by  reason  of  the  representations 
made  by  defendant. 

The  case  was  tried  before  Cameron,  J.,  who  dismissed 
the  action  with  costs,  holding  that  no  contract  or  warranty 
such  as  was  alleged  in  the  statement  of  claim  had  been 
established;  that  the  expression  "good  farm  lands"  and 
other  expressions  used  in  the  evidence  were  used  not  as 
Topresentations  which  induced  the  contract,  but  as  expres- 
sions of  opinion.     There  was  no  fiduciary  relationship  exist- 
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ing  between  the  parties,  and  there  was  no  reason  why  the 
plaintiff  or  his  agent  should  not  have  inspected  the  lands. 

The  appeal  was  h'»ard  by  Howell,  C.J.A.,  Richards 
and  Perdue,  JJ.A. 

H.  Phillipps  and  H.  W.  Whitia,  Im  plaintiff. 
H.  A.  Burbidge,  for  defendant. 

Howell,  C. J.A.  : — ^This  was  an  action  brought  by  a  ven- 
dor against  a  purchaser  for  breach  of  warranty  and  deceit  on 
the  sale  of  the  lands  whereby  the  plaintiff  was  induced  to 
take  in  part  payment  of  his  lands  about  900  acres  of  the 
lands  of  the  defendant.  In  the  statement  of  claim  it  is 
alleged :  "  The  defendant  represented  and  warranted  to 
the  plaintiff  that  the  said  lands  were  worth  the  sura  of  $9 
rer  acre,  that  all  the  said  lands  were  good  farm  lands,  con- 
sisting ol  good  soil  and  well  located  and  readily  saleable, 
and  the  said  lands  v/ere  first-class  lands;  and  the  defendant 
made  these  representations  and  warranty  in  order  to  induce 
the  plaintiff  to  accept  the  same  in  lieu  of  cash  in  part 
payment  of  the  farm  of  the  plaintiff  as  aforesaid.^'  This 
allegation  was  followed  by  alleging  breaches  of  the  war- 
ranty and  representation.  And  then  follows  a  further  alle- 
fration:  "And  further,  in  the  alternative,  the  plaintiff  says 
that  the  defendant  made  the  representations  fraudulently, 
and  either  well  knowing  that  the  same  were  false,  or  reck- 
lessly and  not  caring  whether  they  were  true  or  false.*' 

It  appears  that  the  transaction  was  executed  by  the  plain- 
tiff conveying  his  property  to  the  defendant  and  by  the 
defendant  paying  over  the  cash  portion  of  the  purchase 
price  and  by  conveying  his  lands  which  were  agreed  to  be 
taken  in  part  payment,  and  thus  the  whole  transaction  was 
completed. 

In  the  argument  of  the  case  before  this  Court  the  plain- 
tiff put  his  right  to  recover  solely  on  the  ground  of  deceit, 
I'ollowing  the  principles  laid  down  in  Joliffo  v.  Baker,  11 
Q.  B.  D.  265.  It  appears  that  the  plaintiff  had  nothing 
whatever  to  do  with  this  transaction.  Mr.  Erzinger  of 
Winnipe'r  had  his  full  power  of  attorney  to  s^ll  and  dispose 
cf  this  land,  and  the  plaintiff  did  whatever  Erzinger  advise^ 

The  allegation  in  the  statement  of  claim  is  that  these 
^^presentations  were  made  to  the  plaintiff,  and  there  is  no 
mention  of  representations  made  either  to  Erzin^xer  or  to 
^irqti  in  any  of  the  pleadings.     It  appears  clear  from  the 
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evidence  that  Skqu  was  employed  by  the  plaintiff  personally 
to  endeavour  to  make  a  sale  of  this  land,  and  he  appears 
to  have  been  to  some  extent  a  land  dealer  and  was  to 
receive  $1,000  if  a  sale  was  made.  He,  however,  states  in 
his  evidence  that  the  sale  that  was  in  fact  carried  out 
turned  out  so  badly  that  he  has  not  asked  for  any  paA*. 

Sirqu  first  saw  the  defendant  in  October,  1906,  and 
endeavoured  to  persuade  him  to  purchase  this  property,  and 
he  appears  to  have  gone  from  the  defendant  to  Erzinger  with 
offers  and  counter-offers,  and  he  swears  that  the  defendant 
offered  $50,000  in  cash  for  the  plaintiff's  land,  and  that 
subsequently  he  withdrew  from  this  offer  and  offered  about 
900  acres  of  Istnds  in  part  payment  and  some  mortgages  and 
cash  for  the  balance. 

During  this  time  the  defendant  and  Sirqu  had  frequent 
conversations  about  the  defendant's  lands  which  he  proposed 
to  transfer  in  part  payment  of  the  purchase  price,  and  it 
seems  clear  that  Sirqu  brought  the  defendant  to  Erzinger 
on  two  or  three  occasions,  and  there  were  representations, 
it  is  alleged,  made  by  the  defendant  to  Erzinger  on  those 
occasions.  It  is,  therefore,  necessary  to  consider  the  re- 
presentations made  by  the  defendant  to  Sirqu,  some  of  which 
were  repeated  to  Erzinger,  and  representations  also  made 
by   the   defendant   to   Erzinger   directly. 

It  appears  that  after  Sirqu  got  the  description  of  these 
lands  he  discussed  their  value  and  location  with  Mr.  Scott, 
a  well-known  real  estate  agent  here,  and  he  apparently  re- 
ported the  result  of  this  interview  to  Erzinger,  and  I  assume 
that  Sirqu  himself  must  have  had  some  knowledge  respect- 
ing the  value  of  these  lands. 

Sirqu,  in  his  evidence,  gives  several  different  versioni^ 
of  what  the  defendant  said-  He  swears  that  he  first  dis- 
cussed this  matter  with  the  defendant  in  October.  The 
sale  was  not  consummated  until  9th  December. 

He  swears  that  the  defendant  first  offered  $50,000  in 
cash  for  the  property,  and  after  waiting  for  several  weeks 
he  went  back  again,  and  this  is  his  evidence:  "Then  I 
came  back  to  Mr.  Simpson  again,  and  Mr.  Simpson  at  that 
time  did  not  seem  to  want  the  place  any  more.  I  would 
judge  so.  I  do  not  remember  exactly  whether  the  $50,000 
were  brought  up  or  not,  but  I  take  it  for  granted  that  it 
was.'' 

He  says  he  was  going  backwards  and  forwards  between 
the  defendant  and  Erzinger,  and  one  time  defendant  called 
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him  back  and  this  is  what  Sirqu  swears  took  place :  *^  He 
told  me  that  he  had  several  parcels  of  land,  and  if  we  would 
take  these  in  as  part  cash  he  would  probably  deal  with 
them." 

This  was  followed  by  Sirqu  getting  a  description  of  the 
land  and  a  part  of  the  provincial  map  shewing  their  loca- 
tion. 

The  following  is  a  further  portion  of  his  evidence: — 

**Q.  Did  Mr.  Simpson  say  anything  to  you  about  the 
quality  of  those  lands?    A.  Yes. 

"Q.  What  did  he  say?  A-  It  was  a  fairly  good  lot  of 
land.    We  were  discussing  parcels  separately." 

One  of  the  farms  is  known  as  the  Dauphin  farm.  Sirqu 
swears  that  the  defendant  told  him  that  there  was  grain 
raised  on  the  land,  and  that  it  was  an  improved  farm.  He 
also  told  him  that  some  of  the  land  was  got  in  a  horse  trade 
and  some  bought  at  tax  sales. 

He  further  states  that  he  did  not  ask  the  defendant  then 
about  the  quality  of  the  soil  of  the  Dauphin  farm.  One  of 
the  lots  is  known  as  the  Lake  Winnipeg  farm,  and  Sirqu 
?ays  the  defendant  told  him  this  was  the  worst  farm  of 
the  lot.  and  Sirqu  also  says  that  he  thought  from  the  map 
that  the  lot  f'mnted  on  the  lake,  and  if  so  it  was  valuable 
because  of  location,  but  he  does  not  pretend  that  the  defendr 
ant  so  represented  it. 

Sirqu  swears  again  as  to  the  defendant's  representation f< 
as  follows: — 

"Q.  What  kind  of  lands  did  he  tell  you  these  were? 
A.  After  several  of  these  being  described,  the  Dauphin  as 
lot  Xo.  2,  that  of  Lake  Winnipeg  being  the  worst,  taking  it 
a]]  through  was  a  fairly  good  lot  of  farm  land.'' 

Again  in  the  evidence : — 

"  Q.  And  in  all  these  20  or  30  interviews  you  had  with 
Mr.  Simpson  the  most  you  can  remember  he  said  about  the 
lands  is  that  they  were  a  fairly  good  lot  of  farm  lands? 
A.  Yes. 

'*  Q.  And  that  is  about  the  sum  total  of  all  he  said  during 
all  these  numerous  interviews?  A.  I  had  to  rely  upon  him 
5^'lely  because  I  could  not  inspect  the  land. 

"Q.  That  is  what  he  said?  A.  Yes.  He  described  the 
parcels  to  me  separately  and  what  he  had  paid,  but  as  a 
vhole  it  was  a  fairly  good  lot  of  farm  lands." 

Erzinger  swears  that  he  relied  upon  the  statement? 
toade  by  Sirqu  and  by  the  defendant,  and  that  he  carried 
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cut  the  sale  because  he  relied  upon  the  statements  made 
by  these  two  men. 

A  careful  sertitiny  of  the  evidence  leads  me  to  believe 
that  Erzinger  seemed  to  rely  quite  as  much  upon  Sirqu's 
representations  bb  upon  the  defendant's. 

The  following  is  a  question  and  answer  in  Erzingefs 
evidence :  "  Q.  Did  you  ask  Mr.  Simpson  what  kind  of  land 
that  was?  A.  I  think  I  did.*'  He  further  says  that  he  will 
not  say  whether  the  defendant  ever  stated  that  he  had 
ever  seen  any  of  these  lands. 

Erzinger  did  not  know  the  defendant  till  these  negotia- 
tions commenced.  Erzinger  further  says  that  Sirqu  made 
certain  statements  in  the  presence  of  the  defendant.  His 
evidence  is  as  follows:-^— 

"  Q.  Did  he  say  anything  about  them  in  Mr.  Simpson's 
presence?     A.  Yes,  he  said  they  were  good  lands. 

"  Q.  Anything  else  ?  A.  No,  Si'Tqu  seemed  to  be  under 
the  impression  that  we  had  better  take  the  land. 

"His  Lordship:  Q.  Did  he  say  that?  A.  Yes,  he  said 
that,  that  was  his  answer  at  the  time;  that  we  were  making 
a  good  deal  and  that  we  could  dispose  of  the  land  at  any 
time  we  wanted.^' 

And  finally  in  cross-examination  Erzinger  gives  the  fol- 
lowing  evidence: — 

"Q.  What  things  are  you  certain  about?  A.  I  am  cer- 
tain about  him  mentioning  the  Dauphin  being  fine  land, 
specially  good. 

"  Q-  Anything  else  ?  A.  About  the  other  lands  I  don't 
remember'.  They  discussed  with  respect  to  the  quality 
specifically.  The  lands  were  mentioned  in  general  as  a 
whole  and  being  good  lands,  do  you  see. 

"  Q.  Was  there  anything  said  about  the  soil  and  the 
quality  of  the  land  other  than  what  you  have  stated?  A.  I 
don^t  think  so.'^ 

Sirqu  in  his  evidence  was  asked  as  to  what  was  said  bj 
Simpson  to  Erzinger: — 

"  Q.  In  your  presence  did  he  say  anything  about  the 
Dauphin  lands,  far  instance,  to  Mr.  Erzinger?  A.  I  cannot 
say  whether  they  were  mentioned;  whether  the  parcels  were 
individualy  discussed;  but  that  the  lands  were  worth  the 
money  that  he  was  putting  in  and  so  forth,  was  said. 

"Q.  Simpson  told  Erzinger  that?     A.  Yes. 
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"His  Lordship:  That  is  the  term  as  it  were  terms  of 
the  bargain?  A.  The  price  of  the  land,  it  was  fair  value 
and  so  forth. 

"Q.  Did  Mr.  Simpson  say  anything  to  Erzinger  about 
the  kind  of  lands  they  were  in  your  presence?     A.     No, 
no  more  than  it  was  a  good  lot  of  land  and  so  forth. 
"Q.  He  said  that?    A.  Yes. 

"  Q.  A  good  lot  of  land?  A.  Yes,  a  good  lot  of  land.  It 
vas  always  expressed  as  farm  land,  and  we  supposed  to  get 
farm  land-'' 

The  plaintiff  put  in  as  part  of  his  case  a  portion  of  the 
cross-examination  of  the  defendant  by  way  of  discovery, 
and  amongst  that  evidence  is  the  following: — 

"We  talked  about  paying  cash  at  one  time,  but  my 
brother  was  going  in  with  me  at  that  time.  Dr.  Simpson,  and 
he  did  not  go  in  after,  and  then  we  made  another  deal." 
And  fuTther  on: — 

"  Q.  Now  in  regard  to  that  Sifton  piece,  did  you  tell  him 
that  was  improved?  A.  I  told  him  it  was  homesteaded  one 
time.  The  man  told  me  it  was  homesteaded,  but  I  expect e<l 
the  buildings  was  all  tumbled  down,  I  understood. 
"Q.  Did  you  ever  see  that  land?  A.  No. 
"Q.  And  these  lands  in  the  Brokenhead  district,  you 
had  never  seen  these  either?  A.  No,  I  had  never  seen 
them.    I  bought  part  of  them  for  taxes. 

"  Q.  You  did  not  know  at  the  time  that  a  large  paft  of 
these  Brokenhead  lands  were  swamp  and  utterly  useless? 
A.  I  did  not  know  what  kind  of  lands  they  were. 

"Q.  And  you  don't  know  anything  about  this  land  on 
Lake  Winnipeg  nor  Whytewold  Beach?  A-  No,  I  never 
saw  it." 

At  the  conclusion  of  the  evidence  it  was  urged  by  the 
defendant's  counsel  that  no  case  had  been  made  out,  and 
the  trial  Judge  dismissed  the  action  with  costs. 

The  pleadings  must  set  forth  the  fraud  alleged  clearly 
and  distinctly,  and  the  pa'rty  who  alleges  it  must  clearly 
and  distinctly  prove  it  as  alleged.  "  Fraud  must  be  estab- 
lished beyond  reasonable  doubt:"  Beatty  v.  Neelon,  13 
S.  C.  B.  5. 

In  the  mass  of  allegations  of  fraud,  the  only  portion 
which  it  can  be  pretended  there  is  evidence 'upon  is  that 
the  lands  were  good  farm  lands,  and  the  statements  on 
that  point  in  the  evidence  are  most  conflicting. 

Sirqu  swears  that  the  representation  was  "as  a  whole 
it  was  a  fairly  good  lot  of  farm  lands,"  although  he  states 
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it  differently  in  other  parts  of  his  evidence — ^at  one  place 
he  states  it  to  be  "a  fairly  good  lot  of  land."  Erxinger 
does  not  pretend  that  the  quality  of  the  soil  was  mentioned, 
but  says  the  defendant  stated  it  was  good  farm  land.  How- 
ever', in  cross-examination  his  evidence  of  the  representa- 
tions and  warranty  is  extremely  vague. 

The  allegations  in  the  pleadings  are  that  the  represen- 
tations were  made  to  the  plaintiff,  but  there  is  no  pretence 
that  such  was  the  fact,  and  evidence  as  to  the  representa- 
tions to  Erzinger  and  Sirqu  were  strongly  objected  to. 

It  is  not  pretended  in  the  evidence  that  any  statements 
made  by  the  defendant  were  so  made  because  he  had 
actually  seen  the  land-  It  is  common  knowledge  that  in 
dealing  with  wild  land  in  this  countr}*,  those  who  offer  it 
for  sale  have  porbably  never  seen  it,  and  only  know  of  it* 
quality  from  general  reputation  or  opinion.  Br^inger  does 
not  claim  or  pretend  that  the  defendant  ever  saw  these 
lands,  and  I  would  have  thought  that  where  he  was  deahng 
with  a  man  who  was  offering  wild  lands  for  sale  that  any 
representation  as  to  their  quality  would  have  been  consid- 
ered only  the  opinion  of  an  anxious  vendor. 

The  law,  it  seems  to  me,  on  this  question  of  intended 
warranty  is  ver}'  well  stated  in  De  Lassalle  v.  Guildford, 
[1901]  2  K.  B.  221:  "In  determining  whether  it  was  so 
intended,  a  decisive  test  is  whether  the  vendor  assumes  to 
assert  a  fact  of  which  the  buyer  is  ignorant,  or  merely  states 
an  opinion  or  judgment  upon  a  matter  of  which  the  vendor 
has  no  special  knowledge,  and  on  which  the  buyer  may  be 
expected  also  to  have  an  opinion  and  to  exercise  his  judg- 
ment. In  the  former  case  it  is  a  warranty,  in  the  latter 
not.'' 

As  above  stated,  the  plaintiff  put  in  the  examination 
of  the  defendant  as  a  part  of  his  (plaintiff's)  evidence,  and 
amongst  other  things  the  defendant  therein  stated  that  he 
had  not  seen  the  lands  and  did  not  know  what  kind  of 
lands  they  were,  (an  it  be  said  then  that  the  defendant 
did  more  than  give  an  exaggerated  opinion  of  the  general 
quality  and  value  of  those  laftds?  And  can  it  be  said  that 
Erzinger  expected  that  the  plaintiff  would  have  jspecial 
knowledge  as  to  their  quality?  It  spoms  to  me  the  utmost 
that  can  be  urged  against  the  defondant  is  that  he  said 
they  were  on  the  whole  a  fairly  good  lot  of  lands.  It  dot's 
seem  to  me  this  is  a  mere  matter  of  opinion  upon  which 
Erzinger  was  to  use  to  some  extent  his  own  judgment,  and 
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he  certainly  did  seem  to  lely  upon  the  judgment  of  Sirqu, 
irho  himself  endeavoured  to  form  some  opinion  upon  their 
value. 

This  evidence  was  given  of  mere  verbal  Tepreftentationa 
made  more  than  a  year  before,  and  ft  does  seem  to  me  un- 
safe to  conclude  that  a  charge  of  fraud  has  been  established 
by  evidence  of  that  chaTacter. 

I  think  the  appeal  should  be  dismissed  with  costs. 

Perdue,  J.A-,  concurred. 

Richards,  J.A.  : — It  is  with  regret  tliat  I  am  unable  to 
concur  in  the  opinion  of  the  majority  of  the  members  of 
the  Court  who  heard  this  appeal.  But  on  a  careful  con- 
sideration of  the  evidence  it  seems  to  me  that  the  plain- 
tiffs agent  Erzinger  does  shew  in  eflfect  that  the  defendant 
in  order  to  induce  him  to  accept  in  part  payment  for  the 
plaintiff's  farm  the  900  acres  taken  in  lieu  of  $8,000  of  the 
purchase  money,  represented  to  him  that  those  900  acres 
were  good  farming  land.  I  think  Erzinger  also  shews  that 
he  was  induced  by  those  representations  to  so  take  the  900 
acres  in  such  part  payment.  The  evidence  clearly  shews 
that  at  least  a  considerable  portion  of  the  900  acres  was 
not  good  enough  land  for  farming  purposes. 

In  my  opinion,  therefore,  the  learned  trial  Judge  should 
not  have  nonsuited  the  plaintiff. 

I  would  allow  the  appeal  and  set  aside  the  nonsuit,  and 
order  a  new  trial. 

Appeal  dismissed. 


ItAHITOBA. 


June  Sth,  1908. 


COURT  OP  APPEAL. 

STEWART  V.  HALL. 

Costs — Settlement  of  Actio?} — Collusion — Depriving  Plain- 
tiff's  Solicitor  of  Costs — Order  for  Payment  of  Costs  by 
Defendants. 

Appeal  from  decision  of  Cameron,  J. 

In  April,   1907,  the  plaintiff,  while  residing  in  Portage 
la  Prairie,  became  indebted  to  defendants,  a   firm  of  mer- 
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chants^  in  the  sum  of  $50.15  for  goods  sold  to  him.  The 
plaintiff  obtained  a  situation  in  Winnipeg,  and  decided  to 
remove  there  with  his  family  and  household  goods.  The 
,  defendants  issued  a  writ  of  attachment  against  him  in  the 
County  Court  of  Portage  la  Prairie,  on  the  ground  that 
he  was  removing  his  property  out  of  the  province,  with 
intent  to  defraud  his  creditors,  and  caused  his  effects  to  be 
seized  in  a  car  in  which  they  had  been  loaded  for  removal 
to  Winnipeg.  The  plaintiff  applied  to  the  Judge  of  the 
County  Court  and  obtained  from  him  an  order  setting  aside 
the  writ  of  attachment.  He  then  commenced  this  action  in 
the  Court  of  King's  Bench,  claiming  damages  against  the 
present  defendants  for  maliciously  and  without  reasonable 
and  probable  cause  issuing  the  writ  of  attachment  against 
him.  A  defence  was  entered  and  notice  of  trial  given  for  the 
assizes  at  Winnipeg  held  on  2'nd  July,  1907.  On  29th  June, 
1907,  the  defendant  Thomas  J.  Hall  was  examined  for  dis- 
covery, and  on  his  refusal  to  answer  certain  questions  the 
examination  was  adjourned  for  10  days  to  enable  the  plain- 
tiff's solicitor  to  move  to  compel  him  to  answer.  It  was  gen- 
erally known  that  the  civil  list  of  cases  would  not  be  taken 
up  at  that  assize  for  some  time,  owing  to  the  fact  that  there 
were  many  criminal  cases  to  be  disposed  of. 

Shortly  before  2nd  July,  1907,  one  William  Mawhinney 
had  a  conversation  with  defendants'  solicitor  in  which  the 
question  of  a  settlement  was  discussed.  The  result  of  the 
conversation  was  that  Mawhinney  went  to  Winnipeg,  saw 
the  plaintiff,  and  effected  a  settlement  of  the  suit,  defend- 
ants paying  plaintiff  $50  in  money  and  giving  him  a  dis- 
charge of  his  indebtedness  to  them.  This  was  effected  with- 
out the  knowledge  of  the  plaintiff's  solicitor.  The  latter 
subsequently  demanded  from  the  defendants  pa^Tnent  of  hi? 
bill  of  costs.  Upon  payment  being  refused,  he  made  an  appli- 
cation to  a  Judge  in  Chambers  to  compel  the  defendants  and 
their  solicitor  to  pay  his  costs  of  conducting  the  suit,  on  the 
ground  that  the  settlement  was  nuade  collusively  for  the  pur- 
pose of  depriving  the  plaintiff's  solicitor  of  his  costs.  The 
application  was  dismissed  by  Cameron^  J.,  and  the  present 
appeal  was  brought  from  his  decision. 

B.  L.  Deacon,  for  the  appellant,  the  plaintiffs  solicitor. 
W.  M.  Crichton,  for  the  respondents,  the  defendants  and 
their  solicitor. 
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The  judgment  of  the  Court  (Howell,  C.J.A.,  Kichards 
and  Perdue,  JJ.A.),  was  delivered  by 

Perdue,  J.A.: — It  appeared  from  the  aflBdavits  filed  and 
the  letters  produced  that  defendants'  solicitor  had  been 
very  anxious  to  obtain  a  settlement  of  the  suit.  Shortly 
after  it  was  commenced  he  opened  negotiations  with  the 
plaintiflPs  solicitor  for  the  purpose  of  effecting  a  comprom- 
ise. He  came  to  Winnipeg  and  made  an  appeal  upon  per- 
sonal grounds  to  the  plaintiff's  solicitor  to  settle  the  suit. 
The  defendants  apparently  were  blaming  him,  their  own 
solicitor,  for  having  got  them  into  trouble,  and  he  was 
afraid  he  would  suffer  in  consequence  of  it.  Plaintiff's 
solicitor  at  this  interview  said  that  if  the  defendants  would 
write  off  their  claim  against  the  plaintiff  and  pay  $50  and 
the  costs,  he  would  recommend  the  acceptance  of  this  as  a 
settlement.  This  offer  was  declined.  On  8th  June,  shortly 
after  this  interview*,  defendants'  solicitor  wrote  to  the  plain- 
tiff's solicitor  again,  appealing,  on  account  of  his  perponal 
position  which  he  reiterated,  to  settle  the  suit  on  the  basis  of 
an  offer  which  he  encloFed.     Tliis  offer  is  as  follows: — 

"Dear  Sir, — Rather  than  have  any  trouble  in  this  mat- 
ter, I  offer  to  pay  the  $50  and  write  off  the  claim  against 
Stewart  in  settlement.  Would  you  kindly  accept  this  offer 
as  a  tender  in  any  event,  as  I  make  myself  responsible  ? 

"Yours  truly. 


This  offer  was  not  accepted  by  plaintiff's  solicitor,  who 
proceeded  with  the  suit.  It  will  be  seen  that  the  only  dif- 
ference between  the  parties  was  the  question  of  the  plaintiff's 
costs  of  the  suit. 

Notice  of  trial  was  given  by  the  plaintiff's  solicitor,  and 
the  case  was  entered  for  trial  at  the  assizes  commencing  on 
2nd  July. 

A  few  days  prior  to  the  last  mentioned  date,  the  defend- 
ants' solicitor  had  an  interview  with  Mr.  Mawhinney  in 
which  he  told  him  about  the  suit,  and  the  question  of  get- 
ting it  settled  was  discussed  between  them.  Mawhiuney 
^as  examined  under  oath,  and  his  examination  formed  part 
rf  the  material  used  on  this  motion.  It  is  impossible,  after 
reading  it,  to  come  to  any  other  conclusion  tlian  that  he  was 
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chants,  in  the  sum  of  $50.15  for  goods  sold  to  him.  The 
plaintiff  obtained  a  situation  in  Winnipeg,  and  decided  to 
remove  there  with  hie  family  and  household  goods.  The 
defendants  issued  a  writ  of  attachment  against  him  in  the 
County  Court  of  Portage  la  Prairie,  on  the  ground  that 
hf  was  removing  his  property  out  of  the  province,  with 
intent  to  defraud  his  creditors,  and  caused  his  effects  to  be 
seized  in  a  car  in  which  they  had  been  loaded  for  removal 
to  Winnipeg.  The  plaintiff  applied  to  the  Judge  of  the 
County  Court  and  obtained  from  him  an  order  setting  aside 
the  writ  of  attachment.  lie  then  commenced  this  action  in 
the  Court  of  King's  Bench,  claiming  damages  against  the 
present  defendants  for  maliciously  and  without  reasonable 
and  probable  cause  issuing  the  writ  of  attachment  against 
him.  A  defence  was  entered  and  notice  of  trial  given  for  the 
assizes  at  Winnipeg  held  on  2'nd  July,  1907.  On  29th  June, 
1907,  tlie  defendant  Thomas  J.  Hall  was  examined  for  dis- 
covery, and  on  his  refuvSal  to  answer  certain  questions  the 
examination  was  adjourned  for  10  days  to  enable  the  plain- 
tiff's solicitor  to  move  to  compel  him  to  answer.  It  was  gen- 
erally known  that  the  civil  list  of  cases  would  not  be  taken 
up  at  that  assize  for  some  time,  owing  to  the  fact  that  there 
were  many  criminal  cases  to  be  disposed  of. 

Shortly  before  2nd  July,  1907,  one  William  Mawhinney 
had  a  conversation  with  defendants'  solicitor  in  which  the 
question  of  a  settlement  was  discussed.  The  result  of  the 
conversation  was  that  Mawhinney  went  to  Winnipeg,  saw 
the  plaintiff,  and  effected  a  settlement  of  the  suit,  defend- 
ants paying  plaintiff  $50  in  money  and  giving  him  a  dis- 
charge of  his  indebtedness  to  them.  This  was  effected  with- 
out the  knowledge  of  the  plaintiff's  solicitor.  The  latter 
subsequently  demanded  from  the  defendants  payment  of  liis 
bill  of  costs.  Upon  payment  being  refused,  he  made  an  appli- 
cation to  a  Judge  in  Chambers  to  compel  the  defendants  and 
their  solicitor  to  pay  his  costs  of  conducting  the  suit,  on  the 
ground  that  the  settlement  was  made  collusively  for  the  pur- 
pose of  depriving  the  plaintiff's  solicitor  of  his  costs.  The 
application  was  dismissed  by  Cameron,  J.,  and  the  prestmt 
appeal  was  brought  from  his  decision. 

B.  L.  Deacon,  for  the  appellant,  the  plaintiff's  solicitor. 
W.  M.  Crichton,  for  the  respondents,  the  defendants  and 
their  solicitor. 
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The  judgment  of  the  Court  (Sowell,  C.J.A.,  Richabds 
and  Perdue,  JJ.A.),  was  delivered  by 

Pebdue,  J.A.: — It  appeared  from  the  aflBdavits  filed  and 
the  letters  produced  that  defendants'  solicitor  had  been 
very  anxious  to  obtain  a  settlement  of  the  suit.  Shortly 
after  it  was  commenced  he  opened  negotiations  with  the 
plaintiflPs  solicitor  for  the  purpose  of  effecting  a  comprom- 
ise. He  came  to  Winnipeg  and  made  an  appeal  upon  per- 
sonal grounds  to  the  plaintiff's  solicitor  to  settle  the  suit. 
The  defendants  apparently  were  blaming  him,  their  own 
solicitor,  for  having  got  them  into  trouble,  and  he  was 
afraid  he  would  suffer  in  consequence  of  it.  Plaintiff's 
solicitor  at  this  interview  said  that  if  the  defendants  would 
write  off  their  claim  against  the  plaintiff  and  pay  $50  and 
the  costs,  he  would  recommend  the  acceptance  of  this  as  a 
settlement.  This  offer  was  declined.  On  8th  June,  shortly 
after  this  intervieir,  defendants'  solicitor  wrote  to  the  plain- 
tiff's solicitor  again,  appealing,  on  account  of  his  personal 
position  which  he  reiterated,  to  settle  the  suit  on  the  basis  of 
an  offer  which  he  enclosed.     This  offer  is  as  follows: — 

"Dear  Sir, — Rather  than  have  any  trouble  in  this  mat- 
ter, I  offer  to  pay  the  $50  and  write  off  the  claim  against 
Stewart  in  settlement.  Would  you  kindly  accept  this  offer 
as  a  tender  in  any  event,  as  I  make  myself  responsible  ? 

"Yours  truly, 


This  offer  was  not  accepted  by  plaintiff's  solicitor,  who 
proceeded  with  the  suit.  It  will  be  seen  that  the  only  dif- 
ference between  the  parties  was  the  question  of  the  plaintiff's 
costs  of  the  suit. 

Notice  of  trial  was  given  by  the  plaintiff's  solicitor,  and 
the  case  was  entered  for  trial  at  the  assizes  commencing  on 
2nd  July. 

A  few  days  prior  to  the  last  mentioned  date,  the  defend- 
ants' solicitor  had  an  interview  with  Mr.  Mawhinney  in 
wiiich  he  told  him  about  the  suit,  and  the  question  of  get- 
ting it  settled  was  discussed  between  them.  Mawhinney 
^as  examined  under  oath,  and  his  examination  formed  part 
cf  the  material  used  on  this  motion.  It  is  impossible,  after 
reading  it,  to  come  to  any  other  conclusion  tlian  that  he  was 
Toi*.  vin.  w.t^.B.  NO.  6—33 
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employed  by  tiie  defendants'  solicitor  to  go  to  Winnipeg  and 
effect  a  settlement  with  the  plaintiff,  while  the  solicitor  of 
the  latter  was  kept  in  ignorance  of  the  negotiations.  Maw- 
hinney  was  specially  well  qualified  to  bring  about  a  settle- 
ment. He  was  a  friend  of  the  plaintiffs,  and  had  secured  for 
the  latter  employment  at  Winnipeg  with  the  company  for 
which  he,  Mawhinney,  acted  at  Portage  la  Prairie.  Mav- 
hinney  went  to  Winnipeg  on  2nd  July,  and  on  the  same  day 
arranged  a  settlement  with  the  plaintiff  upon  exactly  the 
same  terms  as  are  set  out  in  the  letter  above  quoted-  This 
was  effected  without  the  knowledge  of  the  plaintiffs  solicitor. 
There  was  some  evidence  that  Mawhinney  used  pressure  upon 
and  offered  inducements  to  the  plaintiff  to  bring  alwut  the 
settlement.  A  short  memorandum  in  writing  cx)ntainiiig  the 
terms  of  the  settlement  was  signed  by  the  plaintiff.  Maw- 
hinney then  returned,  handed  the  writing  to  defendants' 
solicitor,  and  received  from  him  $50  and  a  receipt  for  defend- 
ants' account,  amounting  to  some  $50  mor«w  Both  the  money 
and  the  receipt  were  handed  to  the  plaintiff  without  com- 
municating with  the  solicitor  for  the  latter.  On  6th  eiuly 
the  agents  of  the  defendants'  solicitor  wrote  to  the  plaintiflTs 
solicitor  that  the  suit  had  been  settled  and  asked  his  consent 
to  the  case  being  struck  off  the  assize  list.  This  was  the  first 
intimation  the  plaintiff's  solicitor  ret^ived  that  a  settlement 
had  been  made. 

Upon  careful  consideration  of  the  material  used  upon 
this  motion,  one  is  driven  to  the  conclusion  that  the  settle- 
ment was  effected  without  notice  to  the  plaintiff's  soUcitor 
with  the  express  object  of  depriving  the  latter  of  his  costs. 
Defendants'  solicitor  knew  that  the  plaintiff's  solicitor's  costs 
incurred  up  to  the  time  of  the  settlement  would  be  consider- 
able, that  they  would  in  fact  exceed  the  total  amount  the  plain- 
tiff was  receiving  from  the  defendants.  He  further  knew 
that  the  plaintiff  was  a  person  of  no  means,  that  it  was 
hardly  possible  that  he  had  kept  his  solicitor  paid  up  ep  he 
went  along,  and,  even  if  the  plaintiff  had  done  this,  that  the 
latter  would  not  be  so  foolish  as  to  accept  in  full  settlement 
a  sum  much  less  than  he  had  already  paid  out  in  costs.  The 
defendants'  solicitor  was  also  fully  alive  to  the  fact  that  the 
only  thing  that  stood  in  the  way  of  a  settlement  was  the  bill 
of  costs  of  the  plaintiff's  solicitor.  While  aware  of  all  thi?. 
the  defendants'  solicitor,  with  the  concurrence  of  his  client 
employed  Mawhinney  to  see  the  plaintiff  and  effect  a  settle- 
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ment  with  liim  in  perpon  behind  the  back  of  his  solicitor. 
The  inducement  to  the  plaintiff  was  that  he  would  receive 
into  his  own  hands  all  the  fruits  of  the  litigation,  and  his 
solicitor  w^ould  be  deprived  of  any  lien  that  might  accrue  for 
liis  costs,  whether  as  between  solicitor  and  client  or  othei'wise. 
The  defendants,  upon  the  other  hand,  by  avoiding  liabilrty 
lor  costs,  were  procuring  a  better  settlement  than  they  could 
otheru'ise  obtain. 

The  law  upon  this  question  is  well  settled  and  does  not 
require  any  lengthy  discussion.  The  true  test  is,  was  the 
object  of  the  arrangement  to  deprive  the  plaintiff's  solicitor 
of  his  costs?  Brunsdon  v.  Allard,  2  E.  &  E.  19,  per  Wight- 
man,  J.;  Price  v.  Crouch,  60  L.  J.  Q.  B.  767,  per  Denman,  J. 

Parties  to  a  suit  may,  no  doubt,  settle  between  themselves 
without  the  knowledge  of  the  solicitors,  provided  they  do 
80  honestly  and  without  any  intention  of  cheating  the  soli- 
citors of  their  costs.  But  the  Court  will  interfere  to  piotect 
a  solicitor  where  it  is  clearly  made  out  thAt  there  has  been 
some  collusion  or  fraudulent  conspiracy  between  the  parties 
to  deprive  him  of  his  costs:  Re  Margetson  and  Jones,  [1897] 
2  Ch.  314;  The  Hope,  8  P.  D.  144;  Brunsdon  v.  Allard, 
supra;  Price  v.  Crouch,  supra;  Bellamy  v.  Connolly,  15  F.  R. 
91. 

The  language  used  by  Wills,  J.,  in  Price  v.  Crouch  may 
be  applied  almost  verbatim  to  the  present  case.  He  says,  at 
p.  769  of  the  report:  "It  is  obvious  that  if  the  plaintiff's 
solicitor's  costs  could  be  got  rid  off,  better  terms  could  be 
obtained  for  the  defendant,  and  the  bargain  was  made  with 
that  object.  Both  the  plaintiff  and  the  solicitors  for  the  de- 
fendant were  well  aware  that  a  considerable  sum  for  costs 
waa  due,  and  their  conduct  shews  that  they  desired  to  defeat 
the  applicant's  claim  for  them.  The  defendant's  solicitors 
knew  that  they  could  get  better  terms  for  their  client  from 
the  plaintiff,  if  he  left  his  solicitor  out  in  the  cold." 

I  think  it  was  clearly  established  tliat  there  was  collu- 
sion in  the  present  case  for  the  purpose  of  depriving  the 
plaintiff's  solicitor  of  his  costs.  There  should,  therefore,  be 
sn  order  that  the  costs  of  the  plaintiff  incurred  up  to  the 
time  his  solicitor  received  notice  of  the  settlement  should 
be  taxed,  together  with  the  costs  of  the  motion  before  Cam- 
eron, J.,  and  of  this  appeal,  and  that  the  same  should  be 
paid  by  the  defendants  to  the  plaintiff's  solicitor,  the  present 
r-ppHcant,  forthwith  after  taxation. 
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Interpleader — Order  Attaching  Qofids — Seizure  under — Order 
Set  aside — Withdrawal  of  Sheriff — Order  Reinstated—Re- 
seizure  of  Part  of  Goods  —  Judgment  Subsequently  Ob- 
tained— Proof  of — Lapse  of  Issue — Form  of  Issue— Onus 
— Presumption  —  Judgment  on  Issue  Limited  to  Ooods 
Seized  by  Sheriff  on  Second  Occasion. 

An  action  was  being  tried,  in  which  the  present  plaintiff 
had  sued  one  Henry  Zas  for  a  considerable  sum.  On  i2th 
March,  1907,  before  the  trial  was  ended,  Zas  sold  his  chattels 
to  Tymchorak. 

On  16th  March,  1907,  the  plaintiff  procured  an  attaAing 
order  against  Zas's  goods,  and,  under  that  order,  the  sheriff 
seized,  in  Tymchorak*s  possession,  the  goods  which  the  latter 
had  purchased  from  Zas. 

On  26th  March  an  order  was  made  for  the  trial  of  an 
interpleader  issue  between  the  plaintiff  and  Tymchorak,  to 
try  the  right  to  the  goods. 

On  23rd  April  the  Referee  set  aside  the  attaching  oider. 
But  on  16tli  July,  Macdonald,  J.,  made  an  order,  on  appeal, 
reinstating  it. 

After  the  attaching  order  was  set  aside,  the  sheriff  with- 
drew from  posi^ession  of  the  goods.  Tymchorak  then  got 
possession  and  dissipated  some  of  them.  After  the  order  of 
16th  July  the  sheriff  seized  again  such  of  them  as  he  found 
^0  be  still  in  Tynichorak's  possession. 

On  23rd  May  Turner  had  recovered  judgment  in  hi^  ac- 
tion against  Zas. 

The  interpleader  issue,  in  which  Turner  had  been  made 
plaintiff  and  Tymchorak  defendant,  was  tried  before  Cam- 
EROX,  J.,  who  found  in  plaintiff's  favour. 

The  defendant  then  appealed. 

A.  C.  Gait  and  J.  H.  T^ech,  for  defendant. 
J.  B.  Co\Tie  and  D.  Forrester,  for  plaintiff. 
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The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards 
and  Perdue,  JJ.A.),  was  delivered  by 

BiCHARDS,  J.A. :— The  learned  trial  Judge  held  that  the 
sale  from  Zas  to  the  defendant  Tymchorak  was,  with  the 
latter's  knowledge,  made  by  Zas  with  the  express  intent  of 
defeating  and  delaying  Turaer. 

There  is  no  reasonable  doubt  of  the  correctness  of  that 
finding.  But  the  defendant  bases  his  appeal  on  other 
grounds. 

He  contends  that  the  attaching  order  was  got  on  insuffi- 
cient material ;  that  the  plaintifif  should,  at  the  hearing,  have 
proved  his  judgment  against  Zae,  or  the  latter^s  indebtedness 
to  him;  and  that  the  issue  which  had  been  directed  lapsed 
when  the  attaching  order  was  set  aside  by  the  Referee. 

The  time  to  have  raised  the  first  of  those  grounds  was 
when  the  sheriff  interpleaded.  The  material  on  which  the 
order  had  been  got  was  on  file,  and  the  claimant  could  then 
have  taken  any  objection  which  he  was  entitled  to  raise  to  its 
suflBciency.  Having  let  that  opportunity  go  past,  and  hav- 
ing stood  by  till  the  cost  of  a  trial  was  incurred,  he  is  de- 
barred from  making  such  objection  now. 

As  to  the  second  point.  In  Holden  v.  Langley,  11  C.  P. 
407,  there  was  an  issue  to  try  whether  goods  seized  under  a 
fi.  fa.  were  the  property  of  a  claimant  as  against  an  execution 
creditor.  The  verdict  was  in  favour  of  the  latter.  The 
claimant  obtained  a  rule  nisi  to  set  aside  the  verdict,  on  the 
ground  that  the  creditor  had  not  proved  his  judgment  on 
which  the  fi.  fa.  issued.  The  rule  was  discharged.  In  giving 
judgment  Draper,  C.J.,  after  referring  to  the  practice  by 
which  the  sheriff  brings  the  claimant  and  execution  creditor 
before  a  Judge  and  an  issue  is  directed,  says,  as  to  the  issue : 
"Xow,  the  question  which  it  raises  is,  not  whether  the  exe- 
cution creditor  had  a  judgment  and  a  right  to  issue  a  writ  of 
fi  fa.,  but  whether  the  goods,  during  the  currency  of  tha  writ 
which  has  issued,  and  under  which  the  sheriff  seized,  were 
'he  property  of  the  claimants  as  against  the  party  who  issued 
the  writ.  The  form  of  this  issue  assumes  the  right  of  the 
execution  creditor  to  seize  the  goods  of  the  debtor  named  in 
the  writ  by  virtue  of  a  judgment  recovered  against  the 
debtor.  The  claimants  undertake  to  shew  that  the  goods 
seized  are  theirs.'^ 
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Whether  the  learned  Chief  Justice,  in  the  above  judg- 
ment, meant  to  liold  that  the  claimant  could  not,  under 
ar.y  circumstances,  attack  the  creditor's  judgment  on  the  trial 
of  the  issue,  or  merely  that,  as  a  result  of  the  issue  being 
directed,  the  judgment  would  be  assumed  until  the  contrary 
should  be  shewn,  need  not  here  be  discussed.  See  also  Doyle 
V.  Lasher,  16  C.  P.  263,  and  Ripstein  v.  British  Canadian, 
cf'C,  Co.,  7  Man.  L.  R.  119. 

It  is  not  necessary  for  the  decision  of  this  case  to  decide 
whether  the  claimant  could,  or  could  not,  at  the  trial,  have 
given  evidence  to  shew  that  the  debt  from  Zas  to  the  plain- 
tifl  did  not  exi^.  But  I  think  the  cases  above  cited  at  least 
shew  that  the  onus  was  on  him  to  do  so,  and  that,  in  the 
absence  of  such  proof  on  his  part,  the  existence  of  the  debt 
is  to  be  presumed  from  the  production  of  the  attaching  order. 

It  was  argued  that,  though  the  above  presumption  as  to 
the  debt  may  exist  where  the  creditor  is  the  defendant  in 
the  issue,  it  does  not  arise  in  a  case,  like  the  present,  where 
the  creditor  is  the  plaintiff. 

I  am  unable  to  see  the  distinction.  An  attachment  ie  an 
execution  before  judgment ;  and,  for  the  purpose  of  an  issue 
to  try  the  rights  of  a  claimant,  an  attaching  creditor  is  in 
the  same  position  as  a  creditor  who  has  issued  a  fi.  fa.  on  a 
judirmeri. 

In  each  case  the  real  question  is,  whether  the  claimant 
is  the  owner  of  the  goods  as  against  the  execution  creditor. 
What  difference  can  there  be,  in  either  of  such  cases,  whether 
the  claimant  is  plaintiff  or  defendant  in  the  issue? 

In  Plummer  v.  Price,  39  L.  T.  658,  in  the  CouU  of 
Appeal  in  England,  Bramwell,  L.J.,  said:  "The  form  of 
the  issue  is  of  no  consequence,  because  it  is  directed  for  the 
purpose  of  informing  the  conscience  of  the  Court." 

In  Edwards  v.  English,  7  E.  &  B.  564,  the  issue,  as 
framed,  was  merely  to  try  whether  the  goods  were  the  pro- 
prrty  of  the  plaintiff,  the  claimant.  The  evidence  shewed 
the  legal  title,  as  against  the  plaintiff,  to  be  in  a  person  not 
8  party  to  the  issue,  but  that,  as  against  the  defendant,  the 
execution  creditor,  the  plaintiff  could  set  up  title.  The  Court 
disregarded  the  form  of  the  issue  and  found  for  the  plain- 
tiff, holding  that  the  form  was  immaterial,  the  purn«-*^o  of 
the  issue  being  to  inform  the  Court. 

A^  the  issue  is  only  for  the  above  purpose,  there  can  be 
no  doubt,  I  think,  that,  at  least  in  a  case  where  the  issue  i? 
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between  an  execution  creditor  and  a  claimant  of  goods  feeized 
under  the  execution,  the  presumption  in  favour  of  the  ex- 
istence of  the  debt,  or  judgment,  should  be  the  same,  whether 
the  creditor  is  plaintiff  or  defendant. 

As  to  the  third  point.  In  Howe  v.  Martin,  6  Man.  L.  R. 
616,  an  order  directing  the  trial  of  an  interpleader  issue  con- 
rained  a  direction  that  the  execution  creditor  should,  within 
a  Jimited  time,  give  security  for  the  costs  of  the  trial  of  the 
issue,  or  be  barred  from  claiming  the  goods  that  had  been 
seized.  Security  was  not  given  within  the  limited  period. 
After  the  time  had  so  elapsed  the  Keferee  made  an  order 
extending  the  time  for  giving  the  security.  On  appeal,  a 
Judge  discharged  the  enlarging  order,  holding  that  the  Re- 
feree had  no  jurisdiction  to  extend  the  time,  and  that  the 
creditor  was  barred.  The  sheriff  then  withdrew  from  the 
seizure,  and  the  goods  were  dissipated.  The  full  Court  on 
appeal  restored  the  Referee's  order  extending  the  time.  The 
creditor  then  moved  to  rescind  the  interpleader  order.  The 
motion  was  heard  by  Killam,  J.,  who  dismissed  the  applica- 
tion, holding  that  the  sheriff  was  entitled  to  the  protection 
the  order  gave  for  his  acts  before  interpleading,  and  that  the 
claimant  had  the  right  to  have  his  title  to  the  property  tried. 

The  above  case  is  very  similar  in  its  facts  to  the  present 
one.  As  the  application  to  dismiss  was  by  the  creditor,  there 
was  of  course  no  discussion  in  the  judgment  of  his  ri^ht  to 
have  the  issue  tried.  Had  the  objection  to  the  issue  been 
(as  it  is  in  this  case)  by  the  claimant,  the  creditor  would,  I 
think,  have  been  held  entitled  to  have  the  issue  disposed  of, 
if  only  to  settle  the  rights  as  to  costs. 

There  is  in  this  case  the  further  point  that,  even  if  the 
claimant  was  entitled  to  have  the  issue  set  aside,  he  should 
have  applied  in  Chambers  for  an  order  to  that  effect,  in- 
stead of  going  to  trial  as  he  did. 

I  would  affirm  the  judgment  of  the  learned  trial  Judge, 
but  would  limit  its  effect  to  the  goods  seized  by  the  sheriff 
after  the  attaching  order  was  restored.  The  goods  dissi- 
pated by  the  defendant,  after  the  setting  aside  of  the  attach- 
ing order  and  the  withdrawal  of  the  sheriff  from  the  first 
seizure,  may  have  got  into  the  hands  of  innocent  holders, 
who  may  be  entitled  to  hold  them  as  against  the  plaintiff. 

The  judgment  should  be  varied  in  that  respect,  but  the 
appeal  otherwise  dismissed.  The  plaintiff  should  have  the 
costs  of  the  appeal. 
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WHITMAN   FISH   CO.   v.   WINNIPEG  FISH  CO. 

Sale  of  Ooods — Perishable  Goods  —  Action  for  Price— Con- 
tract— Place  where  Property  Passed — Place  of  Delivery- 
Pleading — Delivery  to  Carrier — Sale  by  Sample— Fl<ice 
for  Inspection — Right  of  Rejection — Reasonable  Tim>i  for 
Rejection — Retention  and  Resale  of  Part — Sales  of  Goods 
Act — Counterclaim — Damages — Breach  of  Warranty. 

Appeal  by  plaintiffs  from  judgment  of  Cameron,  J.,  dis- 
missing the  action  with  costs. 

A.  C.  Gait,  for  plaintiffs. 

C.  P.  Fullerton  and  J.  P.  Foley,  for  defendants. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Piiippen,  JJ.A.),  was  delivered  by 

Howell,  C.J.A.: — ^This  action  was  brought  to  recover 
the  price  of  a  car-load  of  finnan  haddie  sold  by  the  plain- 
tiffs, through  their  agent  at  Winnipeg,  to  the  defendants, 
who  are  fish  dealers  carr}'ing  on  business  in  Winnipeg. 

It  is  clear  from  the  evidence  that  the  defendants  kne*" 
that  the  plaintiffs  carried  on  the  business  of  salting  and 
curing  haddock,  converting  them  into  finnan  haddie,  at 
Oanso,  Nova  Scotia. 

On  13th  November  Mr.  Connor,  the  plaintiffs'  agent  in 
Winnipeg,  sold  to  the  defendants  a  car-load  of  finnan  haddie. 
consisting  of  800  boxes  at  30  lbs.  per  box,  known  as  "  Aber- 
deen Awa,"  at  $5.90  per  100  lbs.,  f.o.b.  Winnipeg.  This  car- 
load arrived  in  Winnipeg  about  16th  January,  1907,  and  was 
accepted  by  the  defendants,  and  will  be  hereinafter  referred 
tc.  as  the  first  car-load. 

The  next  day,  the  14th  November,  1906,  Connor,  having 
received  from  his  principals  a  sample  of  "Aberdeen  Ava" 
haddie,  shewed  it  to  the  defendants,  and  they  then  and  there 
ordered  a  second  car-load.     The  difference  in  the  two  sales, 
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as  found  by  the  trial  Judge,  is  that  the  first  one  was  an 
ordinary  sale  of  articles  to  be  manufactured,  and  the  second 
one  was  a  sale  by  sample. 

The  plaintiffs  in  their  statement  of  claim  allege  their 
claim  as  follows :  "  800  boxes  *  Aberdeen  A wa '  brand, 
containing  30  lbs.  per  box,  at  $5.90  per  100  lbs.,  to  be  de- 
livered at  Winnipeg,  and  the  plaintiffs  agreed  to  repay  any 
freight  which  might  be  paid  by  the  defendants  on  said  car- 
load.^' 

To  this  claim  the  defendants  plead,  amongst  other  things, 
that  the  sale  was  by  sample;  that  the  finnan  baddies  did  not 
correspond  with  the  sample;  and  the  defendants  rejected  and 
refused  to  accept  the  same. 

The  defendants  further  set  up  a  counterclaim  alleging 
breaches  of  warranty,  and  that  the  goods  were  not  up  to 
sample;  and  further  that,  although  they  had  accepted  and 
paid  for  the  first  car-load,  it  was  not  up  to  warranty;  and 
they  claim  damages  for  the  breach. 

It  appears  that  when  the  second  car-load  was  ordcied, 
Connor,  the  agent,  in  the  presence  of  Wall,  wrote  down  the 
order  on  a  partly  printed  slip,  filling  up  blanks,  which,  with 
the  printing  and  writing,  is  as  follows:  — 

"Wpg.,  Xov.  14th,  190G. 
"  Sold  to  Winnipeg  Fish  Co. 
Town  Winnipeg,  Man. 

Ship  from  Canso,  N.S.  When  ship,  shortly  after  1st  car. 
How  ship,  car-load. 

Terms  30  days  net.     Sold  by  H.  G.  Connor. 
Quantity.  Description.  Price. 

800  Boxes  Finnan  Haddie,  30  lbs.  ea. 

'Aberdeen  Awa'  @         $5.90  per  100  lbs. 
F.  o.  b.  Winnipeg/' 

The  manager  for  the  defendants,  who  gave  the  oider, 
was  examined  for  discovery,  and  his  examination  was  put  in 
n  the  trial  by  the  plaintiffs,  and  on  that  examination  he 
swore  that  this  writing  correctly  sets  forth  the  order  which 
he  gave.  It  was  apparently  read  over  to  him  at  the  examina- 
tion, and  was  put  in  in  full  in  the  form  of  a  question,  and 
his  answer  is :  "  Yes,  that  is  the  order.  I  cannot  say  about 
the  date.*'  It  therefore  seems  clearly  proved  that  this  ex- 
hibit 2  contains  the  written  memorandum  of  the  order  made 
at  the  time- 
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It  will  be  observed  that  there  is  nothing  in  the  order 
referring  to  sale  by  sample,  but  evidence  was  given  tliat 
preceding  the  order  the  sample  had  been  shewn  to  Mr.  Wall, 
end  that  he  ordered  the  second  car-load  because  of  having 
seen  this  sample.  The  written  memorandum  is  therefore 
probably  incomplete  so  far  as  the  sale  by  sample  is  concerned. 
The  writing  does  not  pretend  to  be  more  than  a  memorandum 
made  by  Connor  at  the  time  of  the  sale,  and,  in  so  far  a»*  it 
C(»n tains  the  terms  of  tlie  contract,  it  is  apparently  absolutely 
correct.  The  order  for  the  first  car,  given  the  day  pren- 
ously,  is  in  precisely  the  same  form  and  exactly  the  same 
language,  except  only  the  date. 

A  difficult  question  of  law  arises  at  the  inception  of  this 
matter  on  the  question  of  where  the  property  passed,  whether 
at  Canso,  where  shipped,  or  at  Winnipeg,  because  of  the 
language  "  f.  o.  b.  Winnipeg."  It  seems  to  me,  however,  that 
the  legal  difiiculty  has  been  removed  by  the  allegation  in 
the  plaintiflFs'  statement  of  claim.  It  is  there  alleged,  as  above 
set  forth,  that  the  goods  were  "  to  be  delivered  at  Winnipeg." 
Counsel  for  the  plaintiffs  argued  that  the  delivery  was  at 
Canso,  and  asked  to  have  the  statement  as  to  delivery  in  the 
slatement  of  claim  struck  out.  A  large  amount  of  evidence 
had  been  taken  in  Xova  Scotia  on  commission,  and  the  trial 
took  place  here  without  any  application  to  amend  at  eilher 
stage  of  the  case,  and  the  Court  thought  it  unjust  to  grant 
the  amendment  at  this  stage.  If  the  allegation  had  l)een 
otherwise,  perhaps  the  defendants  might  have  adduced  evi- 
dence upon  the  question  of  property  passing.  We  liave 
therefore  to  deal  with  the  case  on  the  plaintiffs'  statement 
that  the  goods  sold  as  in  the  memorandum  set  forth  were  to 
be  delivered  at  Winnipeg.  The  contract,  therefore,  required 
the  plaintiffs  to  do  something  at  Winnipeg,  namely,  deliver. 

Benjamin  on  Scales,  5th  ed.,  at  p.  355,  uses  the  following 
language:  "Delivery  to  a  carrier  is  prima  facie  an  appro- 
priation of  the  goods,  but  the  seller  may  contract  to  deliver 
ti.em  to  the  buyer  at  their  destination,  in  which  case  the 
property  does  not  pass  till  such  delivery." 

This  principle  is  again  repeated  in  discussing  sec.  3?*  of 
the  English  Sales  of  Goods  Act,  at  p.  639,  and  is  declared  to 
be  the  English  law  by  Tx>rd  ITerschell  in  Badische  v.  Basle, 
[18981  A.  C.  at  207.* 

The  :vranitol)a  Salos  of  Goods  Act,  R.  S.  M.  1902  eh. 
152,  is  a  copy  of  the  English  Act  in  so  far  as  all  matter? 
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arising  in  this  case  are  concerned,  and  tlie  English  writers 
and  Judges,  notwithstanding  sees.  32  and  33  of  the  English 
Act  (which  correspond  to  the  Manitoba  Act),  have  uniformly 
Jield,  it  seems  to  me,  that  there  is  nothing  in  the  Act  incon- 
sistent with  holding  that  where  the  goods,  pursuant  to  the 
contract,  are  delivered  to  a  carrier  to  be  carried  to  another 
place  and  there  to  be  delivered  by  the  seller  to  the  purchaser, 
the  property  dpes  not  pass  to  the  purchaser  until  delivery, 
although,  of  course,  the  deterioration  referred  to  in  sec.  33 
f'f  the  Act,  and  fully  discussed  in  Bull  v.  Robinson,  10  Ex. 
242,  fall  upon  the  purchaser,  but  any  extraordinary  damage 
would  be  the  loss  of  the  vendor. 

It  was  shewn  at  the  trial  that  a  bill  of  lading  of  this 
«<-ond  car-load,  made  out  at  the  shipping  point  in  Xova 
Scotia,  and  dated  8th  January,  1907,  consigning  the  goods 
to  the  defendants  at  Winnipeg,  was  mailed  ^n  riue  couite  to 
the  defendants,  and  was  received  by  them,  and,  apparently 
pursuant  to  tliis  shipping  bill,  the  goods  were  handed  over 
hv  the  railway  company  to  the  defendants,  and  it  would  seem 
that  this  shipping  bill  was  received  by  the  defendants  some 
time  prior  to  the  arrival  of  the  goods  in  Winnipeg — the  actual 
dates  being :  goods  shipped  8th  January ;  arrived  in  Winnipeg 
hi  February;  delivered  into  the  defendants'  warehouse  4th 
February.  The  dates,  however,  of  the  mailing  and  receipt 
of  this  bill  of  lading  do  not  appear  in  the  evidence. 

This  question  of  where  the  property  passed  appears  not 
to  have  been  discussed  in  the  Court  below,  and  was  not  dis- 
posed of  by  the  trial  Judge,  as  he  does  not  touch  upon  it  in 
his  judgment. 

Considering  the  language  of  the  order  "f.  o.  b.  Win- 
nipeg," and  the  direct  allegation  in  the  statement  of  claim 
that  the  goods  were  to  be  delivered  at  Winnipeg,  J  think  I 
must  consider  that  a  part  of  the  bargain  was  that  the  plain- 
tiffs should  deliver  those  goods  to  the-  defendants  in  Winni- 
peg, and  that  therefore  property  did  not  pass  until  thit  de- 
livery. 

At  this  stage  it  seems  well  to  consider  the  findings  of  the 
trial  Judge.  He  gave  a  written  judgment,  and  it  being  brief, 
it  is  well  to  repeat  it  at  this  stage : — 

**  In  this  case  I  find  on  the  evidence  that  the  sale  of  the 
second  car  of  fish  was  a  sale  by  sample.  It  would  not  be  in 
a^tDrdance  with  the  facts  or  common  sense  to  find  otherwise. 
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"  1  find,  also,  that  the  second  car  did  not  comply  with 
the  contract  of  sale,  and  did  not  correspond  with  sample 
when  delivered  either  at  Canso  or  at  Winnipeg.  This  is,  in 
my  judgment,  an  unavoidable  conclusion  from  the  evidence. 
I  hold  that  there  was  an  express  agreement  between  the  par- 
ties, fully  reserving  the  defendants'  rights  as  to  the  first  car. 
The  plaintiffs'  action  should  be  dismissed.  The  defendants 
ar6  entitled  to  judgment  on  their  counterclaim.  It  is  ref*3rred 
to  the  Master  to  ascertain  their  damages  in  respect  of  the 
second  car,  and  the  allowance  to  which  they  are  entitled  in 
regard  to  the  first  car.  The  defendants  are  to  have  their 
costs  of  this  action." 

The  sale  being  by  sample  as  found  by  the  trial  Judge, 
and  the  delivery  being  at  Winnipeg,  that  is  the  place  vhere 
the  inspection  should  be,  and  let  us  assume  that  the  pur- 
chasers were  not  to  inspect  until  they  took  the  goods  otf  the 
cars  and  moved  them  to  their  warehouse.  The  property, 
upon  such  removal,  passed  to  the  defendants,  subject  to  their 
right  to  reject  the  goods  and  revest  the  property  in  the  plain- 
tiffs, if  upon  inspection  they  are  found  not  to  comply  with 
the  contract. 

The  learned  Judge  has  not  made  any  finding  on  this 
branch  of  the  case,  and  it  is  therefore  necessar}'  to  examine 
the  evidence  and  ascertain  whether  the  defendants  have  pro- 
perly exercised  their  right  of  rejecting  the  goods,  and  thu? 
preventing  property  finally  passing  to  them. 

Upon  this  branch  of  the  case  the  only  evidence  is  that 
of  the  defendants  and  their  employees.  These  acts  took  place 
in  the  absence  of  tlie  vendors,  very  far  from  their  place  of 
business,  and  Connor,  the  agent  of  the  plaintiffs,  was,  to  tlie 
knowledge  of  the  defendants'  manager,  somewhere  in  the 
neighbourhood  of  the  Rocky  Mountains  at  that  time. 

In  handling  goods  of  the  precarious  nature  of  those  iu 
question  in  this  suit,  far  from  the  place  where  they  were 
shipped  and  where  the  plaintiffs  carry  on  their  business,  one 
would  expect  to  find  care  and  promptness  on  the  part  of  the 
purchasers,  so  that,  if  they  found  the  goods  unequal  to 
sample,  any  loss  which  the  plaintiffs  might  sustain  would  be 
minimized  by  notification  early  that  the  property  was  re- 
jected. 

The  defendants  had  been  corresponding  with  the  head 
office  of  the  plaintiffs  before  these  goods  arrived  here,  re- 
specting both  car-loads,  and  they,  of  course,  well  knew  the 
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plaintiffs'  address.  With  these  facts  and  principles  before  us, 
it  would  be  well  now  to  examine  the  various  transactions  of 
the  defendants  as  to  inspection  and  rejection. 

Apparently  the  terms  of  payment  were  at  30  days,  but 
from  what  date  does  not  seem  to  be.  settled.  The  defendants 
claim  from  delivery.  Apparently  the  plaintiffs  drew  on  the 
defendants  for  the  two  car-loads  by  two  separate  drafts  which 
arrived  here  and  were  presented  to  the  defendants  after  the 
arrival  of  the  first  car-load  but  before  the  arrival  of  the 
becond.  The  defendants  refused  to  accept  either  of  these 
ilmfU,  and  wrote  on  30th  January,  1907,  the  following 
letter:— 

"  Winnipeg,  Man.,  Jan.  30,  1907. 

"Messrs.  W^iitman  Fish  Co.,  Canso,  N.S. 

** Gentlemen: — Your  two  drafts  were  presented  to  us  to- 
day for  acceptance.  We  have  refused  to  accept  same,  await- 
ing the  arrival  of  the  second  car  to  see  the  condition  in 
which  the  goods  will  turn  out. 

"We  are  very  much  dissatisfied  with  the  success  we  have 
had  in  handling  your  goods. 

'^  Yours  truly, 

"  Winnipeg  Fish  Co. 

"  H.  Wall,  Mgr." 

It  is,  therefore,  apparent  that  before  the  arrival  of  the 
second  car  the  defendants  were  doubtful  as  to  its  quality 
and  were  on  their  guard.  The  second  car  arrived  in  Win- 
nipeg on  1st  February,  of  which  the  defendants  immediately 
received  notice,  and  on  4th  February  the  W^innipeg  Cartage 
Co.  delivered  the  car-load  to  the  defendants,  pursuant  to  a 
standing  arrangement  which  they  had  with  the  company  by 
which- goods  addressed  to  them  should  be  delivered  by  the 
company  in  due  course.  The  defendants  received  the  fish  in 
their  warehouse,  and  piled  them  in  a  shed  adjoining  their 
freezer,  on  4th  February.  The  defendants'  manager  swears 
that  some  time  before  9th  February  10  boxes  of  these  fish 
were  sent  to  a  retail  shop  in  Winnipeg  which  is  owned  and 
^•perated  by  the  defendants.  These  fish  were  at  once  offered 
f^r  sale;  several  boxes  were  opened;  and  the  evidence  of  the 
^lefendants'  manager  at  the  retail  shop  is  clear  that  the  fish 
were  unfit  for  use  and  were  returned  to  the  wholesale  ware- 
house. The  defendants,  therefore,  knew  not  later  than  9th 
February  that  these  cases  of  fisli  were  not  merchantable,  and 
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the  manager  knew  that  they  were  not  up  to  saDiple. 
Various  other  dealings  were  had  with  these  fish  in  the  mtan- 
tiiue,  and  correspondence  was  had  between  the  defendants 
and  the  head  office  in  Nova  Scotia  of  the  plaintiffs  wiiich 
require  consideration. 

In  a  letter  dated  14th  February  from  defendants  *^o  the 
plaintiffs,  the  former,  amongst  other  things,  state:  'We 
s'>i(j  a  quantity  from  the  first  car  received  from  you  by  us 
to  one  of  our  customers,  and  they  returned  49  boxes  from  this 
order,  which  we  charged  back  to  you.  The  balance  of  the?e 
two  cars  is  in  storage  in  our  freezer  at  present,  and  we  are 
very  much  afraid  that  we  will  have  considerable  difficulty  in 
disposing  of  the  goods  at  any  price.  One  thing  we  are  pc^i- 
tive  of,  that  the  goods  would  never  stand  to  carry  during  the 
summer  season.'* 

On  12th  February  the  defendants  wrote  the  following 
letter  to  Connor,  the  plaintiffs'  agent,  addressed  to  Calgar}'. 
"  We  have  your  letter  of  the  9th  inst.  asking  us  to  pay  freight 
on  cars  and  draw  on  the  Whitman  Co.  of  Canso.  We  may 
say  that  we  are  having  a  lot  of  trouble  with  the  haddie,  and 
when  we  offer  it  for  sale  it  is  returned  to  us  on  account  of 
the  dealers  feeling  that  something  is  wrong  with  the  *  Aber- 
deen Awa '  brand,  and  it  seems  impossible  to  get  this  out  of 
their  heads.  It  is  really  too  bad  that  the  trouble  occurred  on 
that  first  car,  as  it  has  practically  killed  the  trade  as  far  as 
your  goods  are  concerned." 

"  That  first  car  "  referred  to  in  the  latter  part  of  the  letter 
relates  to  a  car-load  of  fish  shipped  by  the  plaintiffs  to  tlie 
city  of  Winnipeg  and  distributed  amongst  several  dealer?, 
and  does  not  refer  to  either  of  the  cars  shipped  to  the  de- 
fendants, the  subject  matter  of  this  suit. 

The  following  3  letters  were  written  by  the  defendants 
on  their  respective  dates: — 

"  Feby.  21st,  '7. 
''  Messrs.  The  Whitman  Fish  Co.,  Canso,  N.S. 

"  Gentlemen, — Enclosed  find  letter  received  from  R.  A. 
Ilogers  &  Co.  regarding  the  quality  of  the  haddie  sold  them. 
We  delivered  them  200  boxes  out  of  the  first  car  received 
from  you,  and  up  to  the  present  they  have  returned  to  us  49 
boxes,  and  from  their  letter  they  intend  returning  more.  A? 
there  is  a  possibility  of  both  cars  of  liaddie  turning  out  veiy 
inferior  stock,  we  must  ask  you  to  kindly  take  the  last  cj^r 
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oS.  our  hand?,  as  we  will  not  accept  same.  The  haddie  busi- 
ness in  this  country  for  this  season  has  been  practically 
killed  througli  the  shipping  of  your  goods.  Kindly  give  dis- 
position of  this  car,  as  we  are  cramped  for  room  in  our 
building." 

"  Feb.  23rd,  IDOV. 
"Messrs.  The  Whitman  Fish  Co.,  Canso,  N.S. 

"  Gentlemen, — ^\Ve  enclose  herewith  letters  received  from 
R  A.  Rogers  Co.  Ltd.  regarding  a  quantity  of  haddie  sold 
them  out  of  the  first  car  received  from  you.  We  would  ask 
you  to  kindly  let  us  know  your  intentions  in  this  matter.  We 
will  not,  under  any  circumstances,  endeavour  to  sell  any 
*  Aberdeen  Awa'  haddie,  as  it  is  only  spoiling  the  trade  and 
is  a  means  of  loss  to  ourselves.  We  would  ask  you  to  kindly 
take  the  matter  of  this  haddie  proposition  up  with  your  Kgent 
here  at  once,  in  order  that  same  may  be  taken  off  our  hands, 
as  we  will  not,  as  we  have  already  said,  endeavour  to  dispose 
of  the  goods." 

"  May  19,  '07. 
"Mr.  H.  G.  Connor,  Weldon  Block,  City. 

''Dear  Sir,— With  reference  to  I.  C.  K.  car  No.  1984, 
baddies  shipped  to  us  by  your  company,  we  have  given  this 
shipment  a  fair  inspection  and  trial,  and  the  result  has  been 
to  prove  without  doubt  the  uniformly  bad  condition  of  the 
fish. 

"  We  hold  them  at  your  disposal.  There  is  now  on  liand 
in  our  freezer  of  the  first  car,  698  boxes  that  are  rejected  by 
us,  and  we  must  require  you  to  remove  them  at  once.  Stor- 
age will  be  charged  against  you  in  respect  of  them.  We  will 
also  make  up  claim  against  you  in  respect  of  similar  defects 
in  the  first  car.  Please  arrange  for  the  removal  of  those 
above  referred  to  immediately." 

Car  No.  1984  is  the  second  car.  The  698  boxes  should 
have  been  stated  to  be  of  the  second  car,  and  the  letter  should 
be  80  read. 

As  above  mentioned,  the  defendants  had  sent  to  their 
retail  store  10  boxes  of  finnan  haddie,  and  their  subsequent 
dealings  with  these  goods  is  shewn  by  the  evidence  of  the  de- 
fendants* manager: — 

"Q.  What  did  you  do  with  them? 

"A.  We  did  nothing  furtlier  from  that  time  until  the 
25th  Febraary,  when  I  thouglit  possibly  we  did  not  give  them 
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as  fair  a  test  as  necessary,  and  we  sent  a  number  of  boxes 
out  to  country  customers  of  ours  to  get  their  opinion." 

The  evidence  shews  that,  when  the  second  car-load  ar- 
rived, it  was  placed  in  a  shed  adjoining  tlie  defendants- 
freezer,  where  the  unsold  portion  of  the  first  car  was  Btored. 
On  5th  March  Connor,  the  plaintiffs^  agent,  returned  to  Win- 
nipeg, and  many  complaints  were  made  by  the  defendants 
respecting  the  quality  of  both  car-loads  of  fish,  and  several 
inspections  of  these  fish  were  made  by  persons  called  in  by 
Mr.  Connor.  The  defendants  had  not  accepted  either  draft 
for  either  car-load,  and  Connor,  after  many  interviews  with 
them  and  after  allowing  them  for  49  boxes  which  tk*  de- 
fendants asserted  had  been  returned  to  them  out  of  sales  which 
had  already  been  made  from  the  first  car-load,  induced  the 
defendants  to  accept  a  draft  for  that  car-load,  thereby  settling 
for  the  price  thereof.  All  of  which  took  place  on  11th 
March. 

The  learned  Judge  has  found  that  when  the  first  ear- 
load  was  settled  for,  as  above  mentioned,  it  was  agreed  that 
the  defendants  should  make  an  allowance  for  any  of  the  un- 
sold portion  of  the  first  car  (about  300  boxes)  which  might 
thereafter  be  found  not  up  to  contract,  and  there  wa^  evi- 
dence justifying  this  finding. 

Other  inspections  were  made  of  the  remainder  of  the 
finnan  haddie  from  time  to  time  thereafter,  and  on  J 8th 
March  the  fish  were  removed  into  the  defendants'  freezer,  an 
act  necessary  on  account  of  the  weather,  to  preserve  them. 
Subsequently,  and  in  the  month  of  April,  they  were  moved 
out  of  the  freezer  again  into  the  shed,  and,  after  being  there 
for  some  time,  the  health  officer  of  the  city  of  Winnipeg  in- 
spected them  and  condemned  them,  and  they  were  tak«n  out 
to  the  crematory  and  burned.  The  amount  thus  taken  to 
the  crematory  and  destroyed  was  840  boxes,  the  remains  of 
the  two  car-loads. 

Connor  swears  that  he  never  heard  any  complaints  or 
anything  about  any  rejection  of  the  second  car-load  vntil 
after  he  came  to  Winnipeg  on  5th  March,  and  there  is  no 
pretence  that  there  is  any  rejection  other  than  an  alleged 
rejection  to  Connor  some  time  in  the  middle  or  after  tlie 
middle  of  March,  and  that  shewn  by  the  letters. 

It  will  now  be  necessary  to  consider  whether  upon  these 
facts  the  defendants,  after  having  taken  the  goods  in  their 
possession,  rejecte^l  tliem  within  a  reasonable  time  so  as  to 
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revest  the  property  in  the  plaintiffs.  The  learned  trial  Judge 
has  not  considered  this  branch  of  the  case. 

According  to  the  evidence  the  defendants  knew  on  9th 
February  that  the  fish  were  not  up  to  sample,  but,  instead  of 
promptly  rejecting  them  and  instead  of  a  thorougli  inspec- 
tion easily  made,  they  write  the  various  letters  in  whicii  the 
only  complaints  are  that  the  brand  '^  Aberdeen  Awa  "  is  not 
good;  perhaps  it  does  not  suit  the  fastidious  tastes  of  the 
prairie  people.  There  is  no  pretence  of  an  inspection  and  a 
rejection  because  of  the  second  car-load  not  being  up  to 
sample,  and  no  formal  rejection  takes  place  until  18th  March. 
Even  after  writing  the  letters  of  21st  and  23rd  February,, 
saying  that  they  will  not  sell  the  goods,  the  defendants  pro- 
ceed to  dispose  of  many  boxes,  and  they  in  fact  did  sell  out 
of  the  second  car-load  altogether  about  150  boxes,  many  of 
which  they  say  were  subsequently  returned.  The  defendants 
did  not  pretend  that  they  inspected  the  goods  themselves,  but 
sold  and  delivered  to  the  trade  many  boxes,  and  relied  upon 
complaints  for  their  knowledge  of  the  quality. 

The  law  on  this  question  was  fully  discussed  in  Couston 
V.  Chapman,  L.  B.  2  S.  &  D.  250,  and  although  a  casa  in- 
volving the  law  of  Scotland,  the  I^^giish  law  is  discussed, 
liord  Chelmsford  at  p.  254  says :  "  If  he  has  taken  the  de- 
livery conditionally,  lie  has  a  right  to  keep  the  goods  for  a 
sufficient  time  to  enable  him  to  give  them  a  fair  trial." 
Again,  "  Now  was  there  delay  in  ascertaining  the  defective 
quality  of  the  wine  ?  It  appears  that  at  least  the  muddy  un- 
pleasant taste  of  the  wine  might  have  been  discovered  in  the 
course  of  a  week,  perhaps,  at  the  most."  I^ord  Colonsay  holds 
that  there  must  be  clear  and  distinct  rejection  of  the  goods 
in  unambiguous  language.  "  They  did  not  state  that  they 
(the  goods)  were  at  the  risk  of  the  seller;  in  short,  they  did 
not  fulfil  that  which  for  such  a  purpose  is  incumbent  upon 
the  purchaser."  Lord  Chelmsford  says  that  the  purchaser 
nflist  state  "that  the  goods  are  at  his  (the  vendor's)  risk; 
that  they  no  longer  belong  to  the  purchaser;  that  the  pur- 
chaser rejects  them  .  .  .  and  that  the  contract  is  re- 
Pcinded."  Lord  Chelmsford  in  this  case  also  held  that  the 
purchaser  must  either  return  them  or  place  them  in  a  neutnil 
custody. 

But  this  subject  came  up  a<?ain  in   Grimolby  v.  Wells, 
L.  R.  10  C.  P.  393,  and    the    Lord  Chancellor  refused  ta 
▼ot.  yni.  w.L.B.  Ko.  6 — 34 
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follow  this  latter  dictum,  but  in  all  other  respects  fol- 
lowed this  law,  and  on  p.  393  states :  "  A  person  who  Feeks 
to  reject  goods  as  not  in  accordance  with  contract  must  do 
nothing,  after  he  discovers  that  they  are  so,  in  the  nature  of 
an  exercise  of  dominion  over  the  goods  inconsistent  with  the 
property  in  them  being  in  the  vendor."  And  in  that  case 
both  Brett  and  Dennian,  J  J.,  hold  that  if  the  goods  remain 
on  the  premises  of  the  purchaser,  he  should  state  or  shew 
that  the  goods  are  not  accepted  and  that  they  are  at  the  risk 
of  the  vendor. 

When  the  Sales  of  Goods  Act  was  drafted,  the  principle 
of  the  latter  case  as  to  the  non-return  of  the  goods  was 
adopted  by  sec.  36,  which  provides  that  "  he  is  not  bound  to 
return  them  to  the  seller,  but  it  is  suflBcient  if  he  intimates 
to  the  seller  that  he  refuses  to  accept  them."  The  latter  part 
of  see.  35  provides  that  the  buyer  is  presumed  to  have  accepted 
if  "  he  retains  the  goods  without  intimating  to  the  seller  that 
he  has  rejected  them."  One  section  requires  an  intimation 
that  he  refuses  to  accept  them  and  the  other  that  "  he  has  re- 
jected them." 

In  view  of  the  decisions  before  the  Act  and  the,  to  some 
extent,  conflicting  provisions  of  these  two  sections,  it  seems 
to  me  that  where  the  purchaser  has  the  custody  of  the  goods, 
and  property  may  or  may  not  remain  in  him  at  his  option, 
he  must  in  clear  and  unequivocal  language  express  his  deci- 
sion, and  th^  intimation  of  non-acceptance  or  rejection  must 
set  forth  a  full  and  final  decision  to  revest  the  property  in 
the  seller. 

I  therefore  think  that  at  all  events  there  was  no  such 
decision  until  the  letter  of  18th  March. 

There  seems  to  be  no  (juestion  that  the  fish  could  be 
readily  inspected  by  opening  a  few  boxes  and  taking  a  few 
fish  out  of  each  box  and  thawing  them,  and  their  comlition 
would  be  readily  apparent  to  any  one.  If  not  up  to  sample, 
the  defects  would  be  thus  made  apparent.  There  wero  no 
hidden  defects,  and  if  the  defects  as  alleged  by  the  clefendant!?i 
existed  when  tlie  fish  arrived  here  (and  they  were  on  tiie  nlert 
then  as  to  the  quality),  a  very  few  days  would  have  sufficed 
for  inspection  and  rejection. 

I  think  the  defendants  retained  the  goods  after  the  lap?e 
of  a  reasonable  time  without  rejecting  them,  and  1  firtber 
think  that,  after  tliev  were  aware  of  the  existence  of  the  ii>- 
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serted  defects,  they  did  acts  in  relation  to  ilie  goods  \*hich 
were  inconsistent  with  the  ownership  of  the  seller. 

Having  arrived  at  tliis  conclusion,  the  case  must  be  con- 
sidered as  an  action  brought  for  the  price  of  goods  shipped 
at  Canso,  delivered  to  the  defendants  at  Winnipeg  and  ac- 
cepted by  them,  and,  as  the  goods  were  accepted  by  the  de- 
fendants and  became  their  property,  the  plaintiffs  are  en- 
titled to  a  verdict  for  the  purchase  price,  subject  to  the  de- 
fendants* right  under  sec.  5'^  (sec.  53  of  the  English  Act) 
of  diminishing  or  extinguisliing  this  sum  because  of  breach 
of  warranty,  or  to  ulterior  damages  by  counterclaim. 

This  view  of  the  base  was  not  taken  by  the  trial  Judge. 
He  dismissed  the  plaintiffs'  claim  with  costs,  and  referred  the 
question  of  the  defendants'  damages  to  the  Master. 

The  plaintiffs  being  entitled  to  a  verdict  for  the  price 
of  the  second  car-load,  it  is  necessary  to  look  into  the  evidence 
tx)  find  what  the  defendants  are  entitled  to  by  way  of  damages 
for  breach  of  warranty,  not  only  as  to  the  second  car-load, 
but  also  the  balance  of  the  first  car-load,  to  the  extent  of  the 
portion  thereof  remaining  unsold  when  the  settlement  was 
made  on  11th  March. 

I  think  the  facts  in  this  case  bring  it  within  sec.  33  of 
the  Act,  and  that  therefore  the  defendants  take  the  risk  of 
deterioration  necessarily  incident  to  the  transit  from  Canso 
to  Winnipeg,  although  the  plaintiffs  must  deliver  in  Winni- 
peg, and  property  does  not  pass  until  that  destination  is 
reached,  and  I  have  no  doubt  that  botii  parties  understood 
that  the  goo<ls  were  to  come,  as  tliey  did  come,  by  ordinary 
course  of  freight. 

The  plaintiffs  murit  \)e  at  the  risk  of  all  damage-  and 
dangers  not  covered  by  the  risk  of  the  defendants  above  iiieii- 
tioned. 

The  evidence  as  to  the  quality  and  condition  of  th'i  ii^h 
when  delivered  to  tlie  railway  c<ini]>any  at  C'diii^>  was  taken 
l»y  commission  in  Nova  Scotia  and  read  at  the  trial,  and 
there  was  no  other  or  coniiietin;^:  evidence  except  inferencts 
hereinafter  referred  to.  This  evidence  sliewf?  that  the  li-h 
at  that  time  and  in  tiiat  place  wa*i  in  froo<l  condition  and 
apparefitly  fit  for  the  journey,  yet  tlie  learned  Jinl^re  find  ^  the 
Ml  did  not  comply  with  the  (ontra<l  wh^-n  i\*']isvv<(\  at 
Canso.  There  wa^  no  evidence  >riv<'n  by  either  ^hl*'  a-  to  the 
treatment  of  the  car-load  for  tije  Ti  day-  b<'t\U'<'ri  (Wi\oyy 
tJ  the  carrier  and  its  arrival  Iktc,  nor  i-  th^-n-  anv  p\jornr<; 
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concerning  the.  same  during  the  4  days  it  was  here  before 
leaching  the  defendants'  warehouse. 

It  was  sought  by  evidence  to  prove  that  because  certain 
fresh  water  fish  from  our  lakes  here  require  certain  periods 
for  salting,  smoking,  and  cooling,  done  in  the  summer,  there- 
fore the  fish  in  question  cured  at  the  seaside  in  December 
must  have  been  improperly  treated.  I  think  such  evidence 
is  inapplicable.  Even  if  we  believe  the  defendants'  testimony 
that  10  boxes  were  discovered  bad  about  9th  February,  and 
that  the  whole  mass  was  not  up  to  contract  in  March,  I  can- 
not see  how  the  learned  Judge  should  thereby  conclude  that 
the  evidence  taken  in  Nova  Scotia  was  untrue.  He  did  not 
see  the  demeanour  of  these  witnesses,  aifd  this  Court  is  in 
as  good  a  position  to  weigh  that  evidence  as  the  trial  Judge. 
I  cannot  agree  with  the  trial  Judge  on  that  finding  of  fact, 
and  I  conclude  from  the  evidence  that  the  fish  were  of  good 
quality  and  condition  when  delivered  to  the  carrier  at  Canso. 
It  would  be  well  at  this  stage  to  consider  the  defendants' 
claim  for  damages  for  the  first  ear-load,  because  their  treat- 
ment of  that  sliipment  throws  light  upon  their  treatment  of 
the  second  car-load. 

Wall,  the  defendants'  manager,  in  his  evidence  swears 
that  when  he  settled  for  the  first  car-load  it  was  agreed  that 
the  plaintiffs  would  make  good  any  future  loss,  and  this  is 
his  evidence: — 

"Q.  He  agreed  to  that? 

"A.  Yes,  the  cheque  was  not  in  full  settlement  of  tlie 
account  at  all,  because  we  had  at  that  time  about  300  bcxe? 
of  the  first  car  still  on  hand. 

^'  Q.  Do  you  know  whether  any  of  these  baddies  out  of 
the  first  car  were  shipped  out  to  customers  after  11th  March.' 
"A.  None. 

"  Q.  What  became  of  them  ? 

"  A.  They  were  seized  by  tlie  health  authorities  and  taken 
to  the  crematory." 

Prior  to  11th  March  (the  date  of  settling  for  the  fir^t 
car)  the  plaintiffs  had  sold  about  500  boxes,  and,  as  before 
mentioned,  only  49  boxes  had  been  objected  to,  and  Connor 
took  those  and  gave  credit  for  them,  and  of  these  49  Uxes 
he  sold  all  but  17.  But,  assuming  that  the  whole  49  wore 
useless,  less  than  9  per  cent,  of  the  first  500  were  bad,  ana 
yet  Wall  swears  that  the  whole  remaining  300  were  utterly 
unfit  for  human  food.     Either  this  evidence  is  untrue,  or  the 
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defendants'  treatment  of  the  fish  caused  them  to  spoil.  The 
300  boxes  were  in  the  same  shed  as  the  second  car-load,  and 
all  were  treated  alike. 

The  evidence  is  clear  that  if  the  fish  were  allowed  to 
thaw  they  would  rapidly  deteriorate.  Did  they  thaw  on  the 
way  here  from  Canso  or  here  while  on  the  cars  or  after  de- 
livery to  the  defendants? 

The  defendants  having  accepted  the  fish,  the  onns  i? 
upon  them  to  prove  such  facts  as  would  establish  their 
defence  and  counterclaim. 

The  fish  were  from  4th  P>hruary  to  18th  March  in  a  shed 
kept  frozen,  the  defendants  allege,  by  the  winter  cold.  On 
the  latter  date  they  were  put  in  a  freezer,  and  in  April  they 
were  again  put  in  the  shed,  where,  if  not  already  spoiled, 
they  would  soon  become  unfit  for  human  food,  and  were  iicccs- 
sarily  then  taken  to  the  nuisance  ground. 

I  have  dealt  with  the  condition  of  the  fish  when  delivered 
to  the  carrier  at  Canso.  The  learned  Judge  has  found  that 
on  arrival  at  Winnipeg  they  "  did  not  comply  with  the  con- 
tract of  sale  and  did  not  correspond  with  sample."  As  pbove 
mentioned,  the  defendants'  manager  swore  that  10  boxes  were 
found  to  be  bad  on  or  before  9th  February,  yet  the  letters  of 
12th  and  14th  were  written  as  above  set  out,  without  any 
mention  of  it,  followed  by  those  of  2l8t  and  23rd  February, 
and  still  no  mention  of  it.  If  on  arrival  at  Winnipp^  the 
^'oods  were  in  the  state  that  they  were  described  to  \h*  in 
the  middle  and  latter  part  of  March  and  in  April,  I  cannot 
believe  that  the  defendants  would  not  have  known  it  and 
have  at  once  rejected  the  stuff  as  wholly  unfit  for  human 
food. 

The  purchase  was  "Aberdeen  Awa"  haddie  up  to  a  cer- 
tain sample.  The  whole  refrain  in  the  letters  was  that 
'^Aberdeen  Awa"  was  not  saleable  in  this  market,  and  that 
the  defendants  would  not  try  to  sell  it,  as  it  injured  their 
trade.  They  had  several  car-loads  of  other  baddies,  and  ap- 
parently pushed  the  sales  of  the  latter.  There  were,  acrord- 
ing  to  the  defendants'  evidence,  300  boxes  of  the  fir^t  car  all 
sent  to  the  crematory.  Of  the  800  bf^xes  of  the  secon.l  car 
less  than  150  were  sold,  and  a  large  portion  of  this  returned, 
and  the  returned  ones  with  those  not  sold  were  all  taken  by 
the  health  authorities,  yet  the  latter  only  got  810  boxr««,  and 
no  account  is  pretended  to  be  given  of  thf»  (Vifff^rcrnf. 

I  am  compelled  to  come  to  a  different  con^iu-ion  o»i  the 
evidence  from  that  of  the  learned  trial  jTidt^r*.     I  think  tfie 
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defendants  have  not  shewn  what  Ihe  condition  or  character 

of  the  fish  was  when  it  reached  Winnipeg.     They  have  not 

j  shewn  what  caused  the  damages,  or  when  or  where  the  fish 

I  spoiled.     It  was  easily  within  the  powers  of  the  defendants 

!  to  shew  tlie  exact  state  of  the  goods  on  their  arrival  here,  if 

they  had  done  what  they  ought  to  have  done  at  once,  namely, 

examine  and  inspect  the  goods   to   see   if   they   were  up  io 

sample.     They  did  not  choose  to  take  that  plan,  but  kept 

j  possession  of  these  perishable  goods  until  climatic  conditions 

made  the  holding  of  them  precarious,  and  if  they  now  f*uffer 

I  loss  it  was  largely  caused  by  their  own  negligence. 

The  plaintiffs  are  entitled  to  a  verdict  for  the  purchase 
price  of  the  second  car-load,  less  the  freight  paid  by  the  de- 
fendants, namely,  $1,124.30.     They    are    also    entitle-i  for 
I  mackerel  sold  and  delivered,  about  which  there  is  no  dispute, 

to  the  sum  of  $269,  making  a  total  of  $1,393.30. 

1  The  appeal  is  allowed  with  costs  and  the  judgment  en- 

tered must  be  set  aside  and  a  judgment  entered  for  the  plain- 
tiffs for  the  sum  of  $1,393.30  with  costs  of  suit. 


HANITOBA. 

June  8th,  1908. 

court  of  appeal. 

CAMPBELL  V.  IMPERIAL  TX)AX  CO. 

Mortgage — Sale  hy  Mortgagees  under  Power  —  Aeiion  hj 
Mortgagor  to  Redeem  —  Posse.fision  —  Legal  Estate  — 
Notice  of  Sale — Limitation  of  Actions — Real  Properiy 
Limitation  Act. 

Appeal  hy  plaintiff  from  judgment  of  Mathers,  J.,  6 
W.  L.  R.  481,  dismissing  the  action  with  costs. 

The  action  was  for  the  redemption  of  certain  mortgaged 
lands,  brought  by  Elizabeth  Campbell  against  the  Imperial 
Loan  and  Investment  Company  of  Canada,  the  mortgagee?, 
and  D.  S.  McMurachy,  John  Morton,  0.  W.  Hodgkinson,  and 
F.  W.  Clausing,  the  last  4  defendants  being  persons  who 
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claimed   to  have   pufehased   the   lands   from   the   company 
under  power  of  sale  contained  in  the  mortgage. 

The  statement  of  dam  set  out  that  one  Daniel  P. 
McLaurin,  being  the  owner  in  fee  simple  of  sections  17 
and  31  and  the  north-west  quarter  of  33  in  township  15, 
range  22,  west  of  the  principal  meridian  in  Manitoba,  bor- 
rowed from  the  Imperial  Loan  and  Investment  Company  of 
Canada  the  sum  of  $1,250,  on  a  mortgage  of  the  lands.  This 
mortgage  was  dated  26th  February,  1890,  and  the  money 
was  advanced  on  the  security  of  it.  McLaurin  on  22nd 
December,  1894,  transferred  his  equity  of  redemption  to 
the  plaintiff.  By  a  statute  of  Manitoba,  3  Edw.  Vll. 
eh.  56,  the  Imperial  Loan  and  Investment  Company'  of  Can- 
ada, the  present  defendants,  took  over  all  the  assets,  inter- 
ests, rights,  franchises,  credits,  effects,  and  property  what- 
soever of  the  Imperial  Loan  and  Investment  C(mipany  of 
Canada  Limited,  and  all  the  property  of  the  foniior  com- 
pany was  tjansferted  to  the  present  defendants.  The  plain- 
tiff alleged  a  tender  of  the  moneys  due  under  the  mort- 
gage and  a  refusal  to  accept.  It  was  alleged  that  the  com- 
pany had  pretended  to  have  sold  to  their  co-defendants 
McMurachy  and  Morton  and  Hodgkinson  portions  of  the 
lands  respectively,  and  that  the  defendant  Clausing  wa«  a 
purchaser  from  Hodgkinson.  Redemption  of  the  land  was 
claimed. 

The  defendant  company  claimed  to  have  sold  the  lands 
under  the  power  given  by  the  mortgage.  The  mortgages 
contained  a  power  of  sale  enabling  the  mortgagees  to  sell 
without  notice  where  default  existed  for  the  s])ace  of  1 
month  and  10  days.  It  shewed  a  long  continued  default 
under  the  mortgage,  and  that  sales  were  effected  in  pursu- 
ance of  such  power,  under  which  sales  the  defendants 
claimjed  the  property. 

The  defendants  other  than  the  company  set  up  the  pur- 
chase by  them  from  the  company  bona  fide  and  for  value. 
They  also  set  up  laches,  acquiescence,  and  entoppel  ax  again»t 
the  plaintiff. 

The  defence  of  the  Statute  of  Limitations  wa-*  aUo  n^t 
up  as  against  the  plaintiff.  A  iwilhcr  rfefence  wan  adrled 
at  the  trial  to  the  effect  that  the  purchfi-^Tf*  w-re  entitled 
to  the  benefit  of  a  purchaser's  protwti-.^-  chM-*'  *'Ofit«iriwl 
therein,  absolving  the  purcha^^^'r  from  iri^jUinn;.'  a-  to  i)n» 
legality  or  propriety  of  the  :-al^. 


;-.04  ^^'^^   H7v\Sr>Ji?.V  LAW  REPORTER, 

The  appeal  was  heard  by  Kichards,  Perdue,  and  Pmr- 
PEN,  JJ.A. 

A.  J.  Andrews  and  H.  A.  Burbidge,  for  plaintiff. 
J.  A.  M.  Aikins,  K.C..  A.  Haggart,  K.C.,  E.  L  Taylor, 
and  J.  F.  Kilgour,  for  the  several  defendants. 

Perdue,  J.A.  : — The  action  was  tried  by  Mathers,  J., 
and  dismissed  by  him  solely  upon  the  ground  of  the  Statute 
of  Limitations,  following  Kutherford  v.  Mitchell.  15  Man. 
R.  390,  the  action  not  having  been  commenced  for  over  10 
years  after  the  mortgage  became  in  default.  From  that 
judgment  the  present  appeal  is  brought. 

The  mortgage  in  question  is  for  $1,250,  dated  26th  Feh- 
^tiary,  1890.  The  principal  is  repayable  in  3  equal  consecu- 
tive annual  payments,  the  first  to  become  due  on  1st  Janu- 
ary, 1891,  and  interest  is  to  be  paid  on  the  principal  at  the 
rate  of  8  per  cent,  per  annum  yearly  on  1st  January. 

The  mortgage  contained  the  following  provisions  ro- 
t^pecting  j)owci's  of  sale:  *^ Provided  that  the  said  niortjra- 
gees,  on  default  of  payment  for  one  month,  may,  on  givinjr 
one  week's  notice,  enter  on  and  lea^^e  or  sell  the  said  lands, 
and  that  such  notice  may  be  effectually  given  either  by 
leaving  the  same  on  the  mortgaged  premises  or  on  some 
portion  thereof,  or,  at  the  option  of  the  mortgagees,  bV  pub- 
lishing the  same  once  in  some  newspaper  published  in  the 
oity  or  county  where  the  land  is  situated.     .     .     . 

"  Provided  always  that  in  default  of  payment  for  one 
month  and  10  days,  the  said  mortgagees  may,  without  any 
notice  whatever,  enter  upon  the  said  land  and  proceed  un- 
der and  exercise  the  power  of  sale  or  lease  hereinafter  con- 
ferred.'' 

A  payment  of  $84.80  was  made  on  account  of  interest  in 
September,  1891,  but  no  further  or  other  payment  by  the 
mortgagor,  or  any  person  claiming  through  him,  was  made 
either  upon  the  mortgage  or  for  taxes.  It  is  undisputed 
that  the  mortgage  became  in  arrear  on  1st  January.  W^, 
if  not  earlier. 

On  22n(l  December,  1894,  McLaurin  by  a  quit  claim 
deed  conveyed  the  lands  to  the  plaintiff. 

The  north-west  quarter  of  section  33  was  sold  for  taxes 
and  not  redeemed,  and  no  claim  is  made  in  respect  of  that 
parcel  of  Land.  The  company  paid  the  taxes  on  the  other 
portions  of  the  mortgaged  lands. 
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On  12'tli  November,  1896,  the  company  by  their  agent, 
Mr.  Kirchoffer,  agreed  to  sell  the  west  half  of  section  17  to 
Robert  Michael  and  David  H.  Watson,  and  on  5th  March, 
1897,  a  similar  agreement  was  made  as  to  the  east  half  of 
the  same  section  with  David  H.  Watson.  These  agreements 
were  not  carried  out,  and  on  22nd  December,  1899,  an 
agreement  was  made  for  the  sale  of  the  whole  of  section 
17  to  the  defendant  Morton. 

On  1st  June,  1901,  the  company  made  an  agreement  for 
sale  of  the  south  half  of  section  31  to  the  defendant  Mc- 
Murachy,  and  on  5th  January,  1903,  the  company  sold  the 
north  half  of  section  31  to  the  defendant  Hodgkinson,  who 
on  19th  January  of  the  same  year  assigned  his  agreement 
to  the  defendant  Clausing. 

The  plaintiff's  husband,  James  Campbell,  acted  for  her 
a>  her  agent  not  only  in  acquiring  the  land  but  in  the  sub- 
j^equent  conduct  of  the  matters  connected  with  it.  Mc- 
Laurin  conveyed  the  land  to  the  plaintiff  by  a  quit  claim 
deed  dated  22nd  December,  1894,  the  consideration  men- 
tioned in  it  being  one  dollar,  but  it  contained  a  covenant 
by  the  grantee  to  indemnify  the  grantor  against  liability  on 
the  existing  mortgage. 

At  the  time  the  plaintiff  obtained  this  quit  claim  dc^ed, 
she  was,  through  her  husband,  well  aware  that  the  mort- 
gage was  in  arrear.  At  that  time  the  whole  mortgage  money 
was  due.  For  several  years  after  receiving  the  quit  ('lairn 
deed  she  made  no  payment  or  tender  of  any  money  on  ac- 
count of  principal,  interest,  or  taxes.  Her  husband  states 
that  he  wrote  repeatedly  to  Mr.  Kirchoffer,  the  company'.-* 
agent  at  Brandon,  for  a  statement  of  the  amount  dnf»,  Init 
received  no  reply.  On  16th  July,  189H,  Kirchoffer  wrote 
to  him  informing  him  that  section  17  had  hfcn  «old  by  the 
mortgagees,  and  he  suggested  that  Cani|»bel|  .«hoijld,  in  bin 
own  interest,  assist  in  disporting  of  the  remaind^fr  of  the 
land.  On  4th  April,  1899,  another  lett^-r  wa-i  written  by 
Kirchoffer  to  Campbell,  in  wliicli  h^- rfp^at^'^j  th*- inforir»jitlon 
that  section  17  had  been  f^old  to  Wat-on  and  Mirha^-I  for 
*1.280.  He  said  that  afte^  creditin^r  that  amount  on  th** 
mortgagees'  claim  there  would  «t!ll  U-  a  f>a!an<^'e  of  ^1,500 
flue,  and  acrain  suggested  that  ^am^r,^•!I  -F.o-jld  act  joint!/ 
with  them  for  their  mutual  a*!vanta:^e.  Trie  p'^Knriff  rr..iH^r 
no  objection  to  thf^se  -ale^,  and  no  art/rr.r»*  %;i*  -'  f  i  u  to 
have  been  made  by  her  to  nd^err.  tr.f  r  -f  of  tl.f  !  jf.'l.  •^'  f 
paid  nothing  to  the  mortgasree«  and  'a>I  non*^-  of  tr.f-  t;,//.^. 
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The  land  was  sold  for  taxes,  and  wa^,  with  the  exception  of 
the  north-west  quarter  of  33,  Tedeemed  bv  the  compam. 
The  (juarter  section,  not  having  been  redeemed,  was  lost. 
The  plaintiff  made  no  effort  to  preserve  it. 

After  the  letter  of  4th  April,  1899,  was  received,  Camp- 
bell had  an  interview  wath  Kirchoffer,  but  nothing  appears 
to  have  resulted  from  it.  Campbell,  however,  states  that 
he  knew  KiTchoffer  was  trying  to  sell  the  remainder  of  the 
lands.  He  says  that  after  he  got  the  second  letter  he  read 
over  the  mortgage  and  came  to  the  conclusion  that  the  mort- 
gagees had  power  to  sell  without  notice,  and  there  wai^  no 
use  in  his  doing  anything.  He  and  the  plaintiff  appear  to 
have  rested  content  with  this  view  until  just  before  the 
commencement  of  this  suit,  in  October,  1903,  when  he  con- 
sulted a  solicitor.  In  the  meantime  Watson  and  Michael 
had  sold  their  interests  in  the  land  to  the  defendant  Mor- 
ton, who  had  obtained  a  new  agreement  from  the  company 
covering  section  17  (the  agreements  with  Watson  and  Mi- 
chael being  surrendered),  and  section  31  had  been  sold  to 
the  defendants  McMurachy  and  Hodgkinson. 

The  reason  given  by  Campbell  for  making  no  payment 
on  account  of  interest  was,  as  stated  by  him  in  his  evidence 
in  these  words:  "  It  wasn't  very  likely  I  was  going  to  pay 
8  per  cent,  when  I  was  making  50  per  cent,  ...  It 
was  cheaper  for  me  to  let  it  run." 

In  1904,  and  for  several  ^'^ars  thereafter,  the  land  va« 
low  in  value,  and  being  vacant  and  unimproved  it  was  dif- 
ficult to  sell  it.  Subsequently  the  land  increased  in  value, 
but  no  attempt  is  made  to  impeach  the  sales  as  having  be^'n 
made  at  too  low  a  price.  It  is  evident  from  the  conduct  of 
the  plaintiff  and  the  admissions  made  by  her  husband,  that 
their  intention  was  to  allow  the  mortgage  to  run.  making  no 
attempt  to  pay  interest  or  taxes;  then  if  the  land  increased 
in  value  they  w^ould  redeem  it  if  it  suited  them;  if  not,  they 
would  let  it  go. 

Much  of  the  argument  was  devotx»d  to  the* question  as  t<> 
whether  the  plaintiff's  claim  for  relief  was  barred  by  the 
Statute  of  Limitations.  The  case  of  Kutherford  v.  Mitchell. 
15  Man.  L.  \l.  390,  is  directly  in  point.  It  was  followed  by 
the  trial  Judge,  he  being  of  opinion  that  he  was  bound  by 
that  decision,  although  he  does  not  expressly  approve  of  it* 

Section  20  of  th?  Real  Property  Limitation  Act.  R.  ^• 
M.  1002  ch.  100,  enacts  that  when  a  mortgagee  has  ol>- 
taincd  poss*  s.-ion,  or  roreift  of  the  ]'rofits,  of  any  land,  th^ 
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mortgagor  or  any  person  claiming  through  him  shall  not 
bring  any  action  or  suit  to  redeem  the  mortgage  but  within 
10  years  next  after  the  time  at  which  the  mortgagee  obtained 
such  possession  or  receipt,  unless  an  acknowledgment  in 
writing  has  been  given  by  the  mortgagee.  Under  this,  one 
of  two  things  is  necessary,  either  that  the  mortgagee  has 
obtained  possession  of  the  land,  or  that  he  has  obtained  re- 
ceipt of  the  profits  of  the  land.  The  land  in  this  instance 
being  vacant  and  uncultivated  up  to  the  time  of  sale,  there 
were  no  profits  receivable,  and  therefore  the  second  of  the 
two  conditions  above  mentioned  does  not  apply.  There  re- 
mains the  question  of  the  possession  by  the  mortgagees. 
Mt.  Aikins,  for  defendants,  contended  that  the  mortgage 
was  a  conveyance  of  the  land  to  the  mortgagee,  subject 
only  to  the  'right  of  redemption,  that  the  mortgagor  was  only 
entitled  to  possession  until  default  should  be  made,  and 
that  upon  default  the  mortgagee  might  at  once  eject  the 
mortgagor  and  take  possession  of  the  land.  In  this  cafie 
there  was  no  one  in  visible  possession,  the  land  being  vacant. 
There  was,  therefore,  no  necessity  for  bringing  ejectment, 
or  taking  other  steps  to  obtain  post^ession,  there  being  no 
one  against  whom  such  a  proceeding  could  be  brought.  It 
wait  argued,  therefore,  that,  as  the  law  presumes  possession 
to  go  with  the  legal  estate  in  case  of  vacant  lands,  posses- 
i^ion  of  the  lands  in  question  must  be  deemed  to  have  been 
in  the  mortgagees  since  default  was  made.  In  support  of 
this  contention  the  following  authorities  were  cited :  Agency 
Co.  v.  Short,  13  App.  Cas.  798;  Delaney  v.  Canadian  Paci- 
fic R.  W.  Co.,  21  0.  R.  11;  Wood  on  Limitations,  p.  606; 
Armour  on  Beal  Property,  p.  183. 

If,  under  the  above  contention,  a  mortgagee  is  deemed  to 
be  in  possession  of  vacant  lands  after  default  has  been 
made  by  the  mortgagor,  such  a  possession  is  merely  a  con- 
structive one,  and  the  question  at  once  arises,  is  that  such 
a  possession  as  is  contemplated  by  the  statute  ? 

In  Smith  v.  Lloyld,  9  Ex.  562^,  Parke,  B.,  giving  the 
judgment  of  the  Court,  declared  that  the  statute  applies 
not  to  want  of  actual  possession  by  the  plaintiff,  but  to 
cases  where  he  has  been  out  of,  and  another  in,  possession 
for  the  prescribed  time;  that  there  must  be  both  absence  of 
possession  by  the  person  who  has  the  right  and  actual  pos- 
session by  another  to  bring  the  case  within  the  statute. 
This  interpretation  is  approved  in  Agency  Co.  v.  Short,  13 
App.  Cas.  798.     The  principle  laid  down  in  Smith  v.  Lloyd 
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seems  to  have  been  intended  to  apply  generally  to  the  sta- 
tute: Darby  &  Bosanquet  on  Statute  of  Limitations,  p.  310. 
In  McConaghy  v.  Denmark,  4  S.  C.  R.  632,  Gwynne,  J.,  in 
giving  the  judgment  of  the  majority  of  the  Court,  held 
that  the  possession  which  is  contemplated  by  the  statute  is 
an  actual,  constant,  visible  one.  T  can  see  no  reason  for 
drawing  a  distinction  between  the  possession  which  must 
be  shewn  by  a  mortgagee  under  sec.  20  of  the  Act  in  order 
to  bar  the  owner  of  the  equity  of  redemption,  and  the  pos- 
session which  must  be  shewn  under  other  sections  of  the 
Act.  If  the  land  is  vacant,  uncultivated,  and  wild,  as  the 
land  in  question  was  shewn  to  be,  no  one  is  in  possession  of 
it,  and  if  the  mortgagee,  upon  default  in  payment  taking 
place,  actually  makes  an  entry  on  the  land,  he  is  not  merely 
by  reason  of  that  entry  to  be  deemed  in  possession  of  it: 
sec.  10. 

An  action  for  Tedemption  is  a  suit  for  the  recovery  of 
land:  Faulds  v.  Harper,  11  S.  C.  R.  655;  Heath  v.  Pugh, 
7  App.  Cas.  235.  Under  the  King's  Bench  Act,  sec.  38, 
sub-sees,  (a)  and  (g),  equitable  rights  are  to  be  recognized 
and  dealt  with  as  would  be  done  by  a  court  of  equity  before 
the  passing  of  the  Act.  In  equity  the  person  entitled  to 
the  equity  of  redemption  is  considered  as  the  own€»r  of  the 
land,  and  a  mortgage  is  regarded  as  a  mere  security:  Heath 
V.  Pugh,  6  Q.  B.  D.  345.  In  view  of  this,  it  appears  to  me 
that  there  must  be  actual  possession  in  the  mortgagee,  or 
receipt  of  the  profits  for  the  period  prescribed  by  the  sta- 
tute, before  sec.  20  will 'apply  so  as  to  bar  the  mortgagor 
of  the  estate  he  has  in  the  land.  The  judgment  in  Euther- 
ford  V.  Mitchell  was  delivered  at  the  trial  of  the  action. 
My  brother  Richards,  who  gave  the  decision,  and  tcfr  whose 
opinion  I  have  the  greatest  respect,  had  not  the  advantage 
which  this  Court  has  had  of  hearing  the  fullest  possihK 
arguments  on  both  sides,  and  of  perusing  the  ven'  able 
opinions  on  the  subject  by  eminent  counsel  of  the  Ontario 


Before  passing  from  this  branch  I  would  say  that  I  do 
not  think  that  sec.  29  affects  this  point,  as  was  argued 
af  bar.  That  section  is  as  follows:  "  Ifo  person  claiming 
land  or  rent  in  equity  shall  bring  any  suit  to  recover  the 
same  but  within  the  period  during  which,  by  virtue  of  the 
provisions  hereinbefore  contained,  he  might  have  made  an 
entry  or  distress  or  broii<jht  an  action  to  recover  the  fame, 
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respectively,  if  he  had  been  entitled  at  law  to  such  estate, 
interest,  or  right  in  ar  to  the  same  as  he  claims  therein  in 

equity/^ 

This  provision  corresponds  to  sec.  24  of  the  Imperial  Act 
3  &  4  Wm.  IV.  ch.  27.  The  effect  of  the  section  is,  so  far 
asj  the  limitation  of  time  is  concerned,  to  place  (subject  to 
the  exceptions  contained  in  the  sections  following)  every 
remedy  in  equity  for  the  Tecovery  of  land  or  rent  in  the 
same  position  as  if  it  were  a  remedy  at  law:  Darby  &  Boean- 
quet  on  Statute  of  Limitations,  p.  414;  Archbold  v.  Scully, 
9  H.  L.  Cas.  379. 

**The  statute  was  intended  to  put  an  end  altogether  to 
the  discretion  of  courts  of  equity  in  those  cases  where  they 
had  before  acted  by  analogy  to  the  time  limited  at  law. 
That  was  an  analogy  founded  both  in  law  and  good  sense, 
but  it  no  longer  remains  in  the  discretion  of  the  Court;  but 
is  incorporated  in  the  statute:"  per  I^)rd  Lyndhurst  in 
Berrington  v.  Evans,  1  Y.  &  C.  439.  If  the  plaintiff's 
claim  to  the  land  were  a  purely  legal  one,  it  would  not,  on 
the  facts,  be  barred  under  the  statute;  she  is  therefore  in 
time  in  bringing  her  equitable  claim.  Section  20  deals 
specifically  with  actions  of  redemption  and  declares  what 
shall  operate  as  a  bar  in  such  actions.  It  was  intended  to 
bind  and  does  bind  the  courts  of  law  and  the  courts  of 
equity. 

The  next  question  to  be  dealt  with  is  that  relating  to 
laches,  acquiescence,  and  estoppel.  Where  a  person  is 
entitled  to  land,  the  general  rule  is  that  mere  acquiescence 
or  laches  in  asserting  his  rights  will  not,  unless  the  Statute 
of  Limitations  applies  and  imposes  a  bar,  deprive  him  of 
his  estate:  Rochdale  Co.  v.  King,  2  Sim.  N.  S.  87;  Arch- 
bold  V.  Scully,  9  H.  L.  Cas.  388;  In  re  Maddever,  27  Ch.  D. 
o23.  But,  if  any  new  rights  have  been  created  in  the  in- 
terval, or  if  any  one  is  prejudiced  by  the  delay,  laches  or 
acquiescence  may  constitute  a  bar;  Archbold  v.  Scully,  supra, 
pp.  371,  388.  The  Real  Property  Limitation  Act  by  sec. 
33  specially  reserves  the  juTisdiction  of  courts  of  equity 
to  refuse  relief,  on  the  ground  of  acquiescence  or  other- 
wise, to  any  person  whose  right  to  bring  a  suit  is  not  barred 
by  virtue  of  the  Act. 

In  the  present  case  the  plaintiff  took  no  steps  to  pay 
interest  or  taxes,  and  for  some  4  years  does  not  appear  to 
have  even  communicated  with  the  mortgagee.  In  1898  she 
learned  of  the  sales  to  Watson  and  Michael,  which  were 
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shortly  afterwards  transferred  to  the  defendant  Morton,  but 
she  raised  no  objection.  Her  husband  states  that  he  read 
the  mortgage  and  came  to  the  conclusion  that  the  mort- 
gagees had  power  to  sell  without  notice,  and  that  there  was 
no  use  in  his  doing  anything.  The  plaintiff  also  knew 
that  the  mortgagees  were  trying  to  sell  the  remainder  of 
the  land.  They  even  invited  her  co-operation  so  as  to  get 
as  good  a  sale  as  possible.  Then,  in  June,  1901,  another 
half  section  of  the  land  is  sold  to  McMurachy.  Still  there 
is  no  objection^  no  protest  against  these  sales  on  the  part  of 
the  plaintiff.  The  purchasers  in  the  meantime  take  posses- 
sion of  the  land,  make  valuable  improvements,  and  pay  the 
puTchase  money.  It  is  not  until  October,  1903,  that  the 
plaintiff  wakes  up  to  the  rights  she  here  asserts,  claims  the 
right  of  redemption,  and  enters  suit.  Such  delay  on  her 
part  is  not  mere  laches,  it  is  acquiescence:  per  Lord  Wens- 
leydale  in  Archbold  v.  Scully,  supra,  p.  383.  See  also  Pick- 
ering v.  Stamford,  2  Ves.  280;  Blake  v.  Gale,  31  Vh.  1).  VMl 
In  Xutt  v.  p:aston,  [1899]  1  Ch.  873,  affirmed  in  appeal, 
[1900]  1  Ch.  29,  the  executrix  of  the  mortgagee  of  a  re- 
versionary interest  employed  a  solicitor  to  obtain  probate 
of  the  mortgagee's  will.  The  executrix,  in  the  exercise  of 
the  power  of  sale  in  the  mortgage,  sold  the  Teversion  to 
the  solicitor.  The  owner  of  the  equity  of  redemption  re- 
ceived notice,  but  took  no  steps  to  set  aside  the  transaction 
until  10  years  afterwards,  when  the  reversion  fell  into 
])ossession.  It  was  held  that  the  solicitor  was  not  acting  for 
the  mortgagee  at  the  time  of  the  sale,  but  that,  even  if  he 
liad  been  so  acting,  the  owner  of  the  equity  of  redemption 
was  barred  by  his  laches  and  acquiescence.  I  see  no  real 
difference  between  a  lapse  of  10  years  and  one  of  5  years 
so  far  as  the  equitable  doctrine  of  laches  and  acquiescence 
i>  concerntMl,  especially  if  the  interests  of  innocent  third 
parties  have  come  into  question  in  connection  with  the 
shorter  period.  See  also  Cairncross  v.  Lorimer,  3  Macq.  827; 
Ferrand  v.  Clay,  1  Jur.  165. 

The  main  objection  to  the  validity  of  the  sales  was,  as 
it  was  contended,  that  there  was  no  power  to  sell  without 
notice.  The  clause  purporting  to  give  this  power  provide? 
"  that  in  default  of  the  payment  for  one  month  and  1^' 
cays,  the  said  mortgagees  may  without  any  notice  whatever 
enter  upon  the  said  land  and  proceed  under  and  exercise 
li:o  pov.er  of  sale  or  lease  hereinafter  conferred.'*  There 
was  no  power  of  sale  thereinafter  conferred,  but  the  statu- 


CAMPBELL  V.  IIIPERIAL  LOAN  CO. 


511 


tory  power  of  sale  under  the  Short  Forms  Act  was  contained 
in  an  earlier  portion  of  the  mortgage.  The  word  "here- 
inafter "  is  a  misprint  or  clerical  error  Tor  "  herein ''  or 
•  hereinbefore/'  If  we  cannot  find  the  power  referred  to  in 
the  subsequent  portion  of  the  mortgage,  we  must  look  for 
it  elsewhere,  and  if  we  find  a  power  in  the  earlier  portion 
we  must  take  it  that  the  reference  was  made  to  the  power 
so  found.  The  Court  will  correct  such  an  obvious  mistake: 
Wilson  V.  Wilson,  5  H.  L.  Cas.  66.  In  Bengough  v.  Edridge, 
1  Sim.  269,  the  word  "  hereinbefore  "  was  substituted  for 
the  word  "  hereinafter ''  in  construing  a  will,  the  purpose 
of  the  testator  being  manifest.  See  also  Hanbury  v.  Tyrell, 
21  Beav.  322;  Buichell  v.  Clark,  2  C.  P.  D.  93;  Norton  on 
Deeds,  p.  82. 

I  see  no  difficulty  in  construing  the  meaning  of  the 
clause  giving  power  to  sell  without  notice  if  it  is  read  in 
connection  with  the  statutory  power.  The  intention  of  the 
instrument  will  then  clearly  appear  to  be  that  in  case  de- 
fault is  made  for  the  time  mentioned  in  the  statutory  power, 
then  that  power  may  be  executed  by  giving  notice  in  the 
manner  prescribed  by  it;  but  if  default  is  made  for  the 
longer  period  referred  to  in  the  clause  in  question,  then 
the  sale  may  be  made  without  giving  any  notice.  It  means 
tJiat  the  mort^SLgnr  has  giv^n  a  ^e(  ond  power  of  j*al(\  opera- 
tive in  a  certain  event,  which  power  may  be  exercised  with- 
out notice,  the  sale  to  be  made  in  other  respects  as  set  out 
in  the  long  form  relating  to  power  of  sale  embodied  in  the 
mortgage  by  operation  of  the  statute.  In  British  Canadian 
Investment  Co.  v.  Kay,  16  O.  R.  15,  Street,  J.,  held  that 
a  power  of  sale  which  dispensed  ^ith  notice  was  good.  In 
that  ease  there  did  not  apf>ear  to  have  been  a  second  power 
given,  additional  to  the  statutor}-  one,  as  in  the  present 
case.  We  are  not,  therefore,  troubled  in  coni*idering  whether 
the  variation  in  the  power  renders  the  Act  inapplicable,  a 
question  which  seems  to  have  be^n  left  ojx-n  in  Hritj^-ri 
Canadian  Investment  Co.  v.  Kay.  The  Act  h  <!^a;ly  aj>f>li- 
oable  in  the  present  cas^*. 

The  mortgage  contained  a  ck'j-e  d'^LariL;?  that  **  no  pur- 
^ha-«>r  under  said  i>oi»ei  sfal!  <>'  ''Mr-w:  to  i; '>;  .  r*-  into  \l" 
♦irality  or  regularity  of  any  ^ale  jijA^t  the  ^aid  pow^r  or 
u*  j^ee  to  the  application  of  the  ]j'iTf}i;ij^  money.^  A  pro- 
vision similar  to  the  aJ^ovp  laa*  ^^^rj-Crr^:^  ly  *f*-t^:L  MAi,, 
'-n  Dicker  v.  Angerstein.  Z  (  u,  l),  »/♦  ^  11^  ?.e>3  t?^t  fu^h 
a  clause  operated  as  a  T.r'.t--^;T:orj  'o  a  Va-j^  f.  :<-  j/.f  h;i^/-f 
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without  notice,  even  if  the  security  had  been  satisfied,  that 
the  object  of  the  transaction  is  that  the  purchaser  is  to  be 
Hafe,  if  a  bona  fide  one,  without  making  any  inquiry.  This 
case  was  distinguished  in  Life  Insurance  Corporation  v. 
Hand  in  Hand  Society,  [1898]  2  Ch.  231.  In  the  latter 
case  protection  was  given  by  the  similar  clause  in 
the  English  Conveyancing  Act,  but  that  clause  ap- 
j)licd  only  where  a  conveyance  had  been  given,  and 
it  was  therefore  held  not  to  be  applicable  to  the 
case  of  a  mere  contract  for  sale.  Dicker  v.  Anger- 
stein  is,  however,  applicable  to  the  present  case.  If 
an  irregular  or  improper  sale  is  made  by  the  mortgagee,  the 
mortgagor  has  his  remedy  by  way  of  damages  against  him: 
Hoole  V.  Smith,  17  Ch.  D.  434.  The  object  ot  the  clause 
in  question  is  to  do  away  with  the  necessity,  on  the  part 
of  the  purchaser,  of  looking  into  the  regularity  or  legality 
of  the  sale  proceedings,  and,  if  a  sale  is  made,  to  make 
it  binding  on  the  mortgagor  and  leave  him  to  his  action  of 
damages  against  the  mortgagee. 

The  mortgage  was  made  to  the  Imperial  Loan  and  In- 
vestment Company  of  Canada  Limited,  and,  as  is  alleged  in 
the  statement  of  claim,  by  Manitoba  statute  3  Edw.  VII.  ch. 
56,  the  property,  franchises,  goodwill,  liabilities,  debts,  and 
duties  of  that  company  were  transfefrred  to  the  defendant.^ 
the  Imperial  Loan  and  Investment  Company  of  Canada, 
who  thereupon  became  the  mortgagees  of  the  said  lands. 
The  new  company  were  incorporated  by  62  &  63  Vict.  ch. 
IK)  (I).),  and  were  simply  a  re-incarporation  by  statute  of 
the  old  company  which  had  been  formed  under  letters  patent 
under  the  great  seal  of  the  Dominion  of  Canada.  The 
shareholders  of  the  old  company  became  shareholders  in 
the  new,  and  provision  was  made  for  the  transfer  of  the 
assets  of  the  old  to  the  new  company.  That  transfer  vas 
made.  Several  objections  were  taken  on  the  argument 
to  the  validity  of  the  sales  in  question  by  reason  of  this 
change,  and  to  the  manner  in  which  the  agreements  were 
executed.  I  do  not  think  that  any'  of  the  objections  taken 
wore  valid.  The  new  company  plainly  took  the  place  of 
the  old,  and  anything  done  by  the  old  company  enured  to 
the  benefit  of  the  new,  and  might  be  lawfully  carried  out 
and  completed  by  them,  or  the  new  company  might  them- 
selves institute  and  complete  any  proceedings  necessary  to 
be  taken  under  the  mortgages. 
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The  sales  made  were  adopted  by  the  defendant  company, 
and  the  moneys  payable  thereunder  were  received  by  them. 
This  disposes  of  the  question  as  to  the  authority  of  the  local 
agent  to  sell. 

Another  objection  was  that  simply  a  contract  to  sell 
was  entered  into,  and  that  no  conveyance  under  the  power 
of  sale  had  been  made.  It  is  well  known  that  the  vast 
majority  of  sales  by  mortgage  companies  under  power  of 
sale  in  their  mortgages  are  cairried  out  in  this  way.  It 
seems  to  me  unimportant  whether  a  conveyance  is  given 
by  the  mortgagee  to  the  purchaser,  and  a  mortgage  taken 
back  to  secure  the  deferred  payments,  or  simply  a  contract 
is  entered  into  between  the  parties  which  effects  a  sale 
and  provides  for  the  payment  of  the  purchase  money  on 
the  terms  agreed  upon.  The  main  consideration  is,  has 
a  binding  sale  been  made  ?  No  question  can  be  raised  as  to 
the  validity  of  the  contracts,  The  puirchasers  were  let  into 
possession,  continued  in  possession,  and  have  paid  the  pur- 
chase money.  Upon  the  contract  being  executed,  the  pur- 
chaser became  the  equitable  owner,  a  status  to  which  this 
Court  must  give  the  fullest  effect.  That  a  mortgagee  may 
validly  exercise  the  power  of  sale  by  receiving  only  part  of 
the  purchase  money  and  taking  a  mortgage  on  the  property 
for  the  balance,  has  been  held  in  Thurlow  v.  Mackeson,  L. 
R.  4  Q.  B.  97. 

Having  come  to  the  conclusions  above  set  forth,  I  do 
not  thihk  it  necessary  to  discuss  the  effect  of  5  &  6  Edw. 
VII.  ch.  50  (Man.),  as  amended  by  6  &  7  Edw.  VII.  ch.  26 
(Man.) 

A  further  point  was  taken  by  the  plaintiff  that  in  Sep- 
tember, 1903,  a  notice  of  sale  was  posted  up  on  the  land 
at  the  instance  of  the  company's  solicitors.  It  was  con- 
tended that  this  gave  the  light  to  redeem.  I  cannot  think 
that  it  had  that  effect.  It  was  not  the  act  of  the  pur- 
chasers, and  their  rights  could  not  be  prejudiced  by  it. 

I  think  the  appeal  should  be  dismissed  with  costs. 


Phippen,  J.A.  : — ^Mr.  Andrews  argued  very  strongly  that 
this  Court  was  precluded,  on  the  defence  of  the  Statute 
of  Limitations,  by  the  decision  of  the  Supreme  Court  of 
Canada  in  Faulds  v.  Harper,  11  S.  C.  R.  639.  At  first  I  was 
of  the  same  opinion,  but,  on  more  careful  consideration, 
the  Faulds  case  does  not  appear  to  be  an  authority  on  the 
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present  issue.  In  that  action  the  plaintiffs  claimed  as  heirs 
at  law  of  a  mortgagor  who  became  such  by  mortgage  dated 
20th  April,  1857,  and  who  died  on  Ist  July  in  the  following 
year.  The  mortgage  became  in  default,  whereupon  the 
mortgagee  brought  an  action  for  foreclosure  or  sale  agjunst 
the  plaintiffs  in  the  Faulds  suit,  they  being  then  infants, 
and  a  decree  was  made  under  which  the  property  was  sold 
on  12th  April,  1862.  The  property  was  purchased  by  a 
nominee  of  the  mortgagee,  who  straightway  re-conveyed  the 
estate  to  the  mortgagee  under  circumstances  upon  which 
the  C'ouTt  subsequently  beld  that  the  mortgage  was  not 
foreclosed,  but  that  the  mortgagee  held  the  estate  as  trus- 
tee for  the  heirs  of  the  mortgagor,  subject  to  payment  of 
the  mortgage  debt.  Upon  such  sale  the  mortgagee  leased 
the  mortgaged  premises,  and  until  29th  December,  1879, 
by  himself  and  his  heirs  remained  in  actual  possession  of 
the  property  or  in  actual  receipt  of  its  profits.  On  the 
last  named  date  the  property  was  sold  by  the  heir  at  law 
of  the  mortgagee  to  a  bona  fide  purchaser  for  value.  Within 
10  yeaJTs  thereafter  the  heirs  at  law  of  the  mortgagor 
brought  an  action  to  redeem,  to  which  the  Statute  of  limi- 
tations was  pleaded  as  a  defence.  The  section  of  the  statute 
relied  upon,  3  &  4  Wm.  IV.  ch.  27,  sec.  28,  afterwards  R.  S. 
0.  ch.  108,  sec.  19,  is,  for  the  purpose  of  present  considera- 
tion, similar  to  sec.  20  of  our  Act,  R.  S.  M.  ch.  100.  The 
Supreme  Court  of  Canada  held  that  the  mortgagee  and 
those  claiming  under  him  down  to  1879  took  and  held  pos- 
session in  the  character  of  owners,  and  not  as  mortgagees, 
wherefore  the  Act  was  not  a  defence. 

Mr.  Aikins  aTgued  that  the  property  being  vacant  the 
mortgagee  upon  default  is  constructively  in  possession,  and 
a  lapse  of  10  years  under  such  conditions  is  a  compliance 
with  the  statute  which  will  bar  the  mortgagee's  title.  In 
Faulds  V.  Harper  neither  the  mortgagor  nar  the  mortgagee 
was  in  possession  as  such.  The  mortgaged  premises  were 
actually  occupied  by  the  mortgagee  and  his  heirs  for  more 
than  the  statu tary  period,  but  in  the  fiduciary  position  of 
trustee  for  the  mortgagor.  The  judgment  of  the  Supreme 
Court,  as  I  understand  it,  recognizing  that  possession  of  a 
trustee  is  not  such  as  will  support  the  statute,  holds  the 
mortgagor  and  his  representatives  not  to  be  affected  thereby. 
The  actual  possession  being  in  a  tJrustee,  the  Supreme  Court 
refused  to  hold  that  such  a  possession  inured  for  the  bene- 
fit of  the  mortgagee  so  as  to  bar  the  title  of  the  mortgagor. 
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Once  it  was  determined  that  the  poesession  was  that  of  a 
trustee  and  not  a  mortgagee,  I  do  not  see  how  it  would 
have  been  possible  to  come  to  the  conclusion  that  the  mort- 
gagor had  lost  his  title  by  reason  of  a  statute  dependent 
uj)on  a  possession  which  never  existed,  either  in  fact  or  by 
presumption  of  law. 

Section  20  is  in  part  as  follows :  ''  When  a  mortgagee  has 
obtained  the  possession  or  receipt  of  the  profits  of  any 
land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage, 
the  mortgagor,  or  any  person  claiming  through  him,  shall 
not  bring  any  action  or  suit  to  redeem  the  mortgage,  but 
within  10  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless,^'  etc. 

The  natural  reading  of  this  section  would  seem  to  make 
it  applicable  to  actual  occupation  only,  and  there  would 
appear  to  be  abundant  authority  to  suppori;  this  construc- 
tion. In  Agency  Co.  v.  Short,  13  App.  Cas.  793,  the  Judi- 
cial Committee  of  the  Privy  Council,  construing  a  Statute 
of  Limitations  very  similar  to  out  own,  quotes  with  approval 
the  language  of  Parke,  B.,  in  Smith  v.  Lloyd,  9  Ex.  562, 
where,  in  giving  the  judgment  of  the  Couri^,  he  said:  "We 
are  cleariy  of  opinion  that  that  statute  applies  not  to  cases 
of  want  of  actual  possession  by  the  plaintiff,  but  to  cases 
where  he  has  been  out  of  and  another  in  possession  for 
the  prescribed  time.  There  must  be  both  absence  of  pos- 
session by  the  person  who  has  the  right,  and  actual  posses- 
>ion  by  another,  whether  adverse  or  not,  to  be  protected,  to 
bring  the  case  within  the  statute.  We  entirely  concur  in 
the  judgment  of  Blackbu'rne,  C.J.,  in  McDonnell  v.  M'Kinty, 
10  Ir.  L.  K.  514,  and  the  principle  upon  which  it  is  founded.^* 

This  view  was  applied  to  the  Manitoba  Act  by  Chief 
Justice  Killam  in  Bucknam  v.  Stewari;,  11  Man.  L.  R. 
625. 

The  Statute  of  Limitations,  on  grounds  of  public  policy, 
works  a  forfeiture.  Its  language  should  be  explicit,  and 
personally  I  have  no  hesitation  in  construing  the  possession 
referred  to  in  sec.  20  as  an  actual  visible  possession,  and 
the  "Teceipt  of  profits''  as  a  real  receipt,  rather  than  to 
deprive  an  owner  of  his  estate  by  reason  of  a  possession 
created  entirely  by  fiction  of  law,  a  possession  which  might 
he  naturally  unsuspected  by'  a  mortgagor  who  kniCw  as  a 
fact  that  his  property  was  and  at  all  times  had  been,  with- 
out any  actual  occupation  whatever. 


516  ^^^'   WtJiSTEHN  LAW  REPORTER. 

Without  repeating  the  numerous  authorities  cited,  1 
prefer  to  hold  that  there  must  be  an  actual  possession  be- 
fore the  statute  commences  to  run  under  sec.  20  against  a 
mortgagee  who  subsequently  seeks  redemption. 

It  was  next  argued  by  Mr.  Aikins  and  with  much  ingen- 
uity that,  assuming  the  statute  to  Tefer  only  to  actual  pos- 
session, equity,  following  the  law,  should  refuse  rehef  where 
more  than  10  years  from  default  had  elapsed.  During  the 
argimient  I  endeavoured  to  ascertain,  but  without  entire 
satisfaction  to  myself,  just  what  law  it  was  which  Mt.  Aikins 
contended  equity  should  follow.  Admitting  that  the  sec- 
tion relates  to  actual  possession  or  receipt  (and  it  is  only 
then  the  doctrine  can  be  appealed  to),  the  statute  has  dealt 
with  the  specific  case.  Section  20  provides  that,  when  a 
mortgagor  seeks  to  redeem,  the  statute  may  be  successfully 
interposed  as  an  answer  if  more  than  10  years  have  elapsed 
since  the  mortgagee  obtained  actual  possession  of  the  pro- 
perty ar  receipt  of  the  profits.  Mr.  Aikins's  argument  would 
have  it  declared,  as  an  equitable  doctrine,  that  the  statu- 
tory period  should  be  changed  so  as  to  run  from  default  and 
not  from  possession,  a  variation  and  not  a  following  of  the 
law. 

Has  the  plaintiff  estopped  himself  from  disputing  the 
Tight  of  the  company  to  sell,  or  has  Le  stood  by  under  cir- 
cumstances which  would  make  it  inequitable  to  decree  re- 
demption except  upon  the  terms  of  the  mortgagor  adopting 
or  carrying  out  the  mortgagee's  contracts  of  sale?  Tho 
facts  on  this  point  have  been  fully  set  out  by  my  brotheT 
Perdue,  and  delivering  a  junior  judgment,  I  adopt  rather 
than  repeat  his  statement.     What  is  their  legal  effect? 

Mr.  Andrews  argues  that  the  martgage  contains  no  power 
of  sale  exercisable  without  notice;  that  the  right  of  tk 
mortgagees  to  sell,  or  rather  their  lack  of  such  right,  wa.- 
ap])aTent  from  an  examination  of  their  title,  and  was  there- 
fore a  matter  of  common  information  to  all  concemeti: 
that,  as  the  vendors  and  purchasers  each  had  the  ?anie 
knowledge  and  means  of  knowledge  as  the  mortgagor,  then? 
was  no  duty  cast  on  the  plaintiff  to  warn  the  mortgafree-' 
against  attempting  to  sell  in  an  unauthorized  manner,  or 
the  purchasers  from  buying  at  such  a  sale. 

The  mortgage,  which  is  expressed  to  be  made  in  pur- 
suance of  the  Short  Fmms  of  Indentures  Act,  contains  thf 
following  power  of  sale:  "Provided  that  the  said  mort^- 
gees,  on  default  of  payment  for  one  month,  may,  on  ont* 
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weelr's  notice,  enter  on  and  lease  or  sell  the  said  lands,  and 
that  such  notice  may  be  effectually  giv.en  either  by  leaving 
the  same  on  the  mortgaged  premises  or  on  some  portion 
thereof,  or,  at  the  option  of  the  mortgagees,  by  publishing 
the  same  in  some  newspaper  published  in  the  city  or  county 
where  the  land  is  situated." 

x\fter  the  intervention  of  other  matter  comes  the  fol- 
lowing additional  provision:  "Provided  always  that  in  de- 
fault of  payment  for  one  month  and  10  days  the  said  mort- 
gagees may,  without  any  notice  whatever,  enter  upon  the 
said  land  and  proceed  under  and  exercise  the  power  of  sale 
or  lease  hereinafter  conferred/^ 

Then  follows  (to  complete  my  extracts  from  the  mort- 
gage): "And  provided  that  the  mortgagees  may  vary  or 
rescind  any  contract  for  sale  made  or  entered  into  by  vir- 
tue of  such  power  and  may  buy  in  and  re-sell  the  said  land 
or  any  part  thereof  without  being  responsible  for  any  loss 
or  deficiency  on  any  such  resale,  and  that  no  purchaser 
under  said  power  shall  be  bound  to  inquire  into  the  legality 
or  Tegularity  of  any  sale  undjcr  such  power/' 

There  is  no  "power  of  sale  or  lease  hereinafter  con- 
ferred/' There  are  two  conditions  mentioned  upon  which 
the  power  of  sale  "  hereby  given ''  may  be  exercised.  It 
is  argued  that  "  kereinafter  "  should  be  read  as  limiting  the 
right  to  exercise  the  power  without  notice  to  a  power 
'hereinafter  conferred,''  and,  no  such  power  being  found, 
that  the  mortgage  confers  no  Tight  to  sell  without  notice. 

The  use  of  the  word  "hereinafter"  was  evidently  by 
inadvertence,  it  being  a  misprint  for  "  herein  "  at  "  here- 
inbefore/' Apart  from  this,  however,  the  mortgage  con- 
tains a  complete  power  of  sale  exercisable  on  10  days'  notice, 
with  provisions  for  service  which  make  it  reasonably  cer- 
tain that  the  notice  would  never  actually  come  to  the  atten- 
tion of  the  mortgagor. 

This  is  not  the  case  of  an  attempted  sale  under  a  docu- 
ment containing  no  power.  The  power  is  ample,  but  un- 
der one  set  of  circumstances  before  it  is  exercised  the  mort- 
gagees are  to  leave  a  notice  on  some  part  of  a  vacant  farm 
at  least  10  days  before  selling.  They  attempt  to  sell  with- 
out doing  so.  The  mortgagor,  with  knowledge,  stands  by 
for  years  after  one  parcel  of  land  is  sold  without  objection 
while  the  property  increases  in  value  and  the  purchaser 
completes  his  improvements.     As  to  the  remaining  parcel 
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he  knows  for  years  that  the  mortgagees  are  attempting  to 
sell  without  formal  notice,  yet  he  again  stands  by  without 
objection,  without  raising  a  warning  hand,  until  the  sale  i§ 
completed,  and  the  purchasers  have  improved  their  pre- 
mises. Will  he  now  be  allowed  to  redeem,  taking  the  pro- 
perty freed  from  the  sale  agreements?     I  think  not 

Under  the  principle  of  Nutt  v.  Easton,  [1899]  1  Ch. 
873,  affirmed  in  appeal  in  [1900]  1  Ch.  29,  he  musfbe 
held  to  have  acquiesced  in  the  sale  under  the  power  with- 
out the  formality  of  a  notice.  The  inequity  of  any  other 
conclusion  is  apparent  when  we  consider  that,  had  the 
objection  been  taken  with  reasonable  promptitude,  the  only 
result,  so  far  as  the  mortgagor  is  concerned,  would  have 
been  the  receipt  of  the  10  days*  notice  of  the  mortgagees* 
intention  to  do  that  of  which  the  mortgagor  abeady  had 
full  written,  although  not  formal,  notice  from  the  com- 
pany, namely,  of  the  mortgagees'  intention  to  effect  a  sale 
for  the  puTpose  of  paying  the  mortgage  debt. 

It  is  not  contended  that  the  mortgagees  sold  unfairly  or 
at  an  undervalue.  On  the  contrary,  so  far  as  the  last 
parcel  is  concerned,  the  western  manager  of  the  company 
requested  the  plaintiff  to  join  him  in  finding  a  satisfactory 
purchaser,  and  no  sale  was  made  for  several  years  there- 
after, during  which  time  the  plaintiff  had  full  opportunity 
of  making  a  sale  or  redeeming;  yet  he  did  neither,  prefer- 
ring to  allow  the  mortgage  company  to  bear  the  burden 
during  the  depressed  times.  Having  stood  by  for  nearly 
15  years  without  making  a  payment  either  of  prin- 
cipal, inte^rest,  or  taxes,  he  will  not,  now  that  the  property 
has  passed  into  the  hands  of  innocent  purchasers,  and 
increased  in  value,  be  allowed  to  redeem,  disregarding  the 
obligations  of  sale  entered  into  by  the  mortgagees.     - 

I  cannot  give  effect  to  the  argument  that  the  power  of 
sale  in  the  mortgage  unde^  eonsidjeration  cannot  be  exer- 
cised by  other  than  a  deed  given  in  exchange  for  the  ca^h 
purchase  price.  It  is  difficult  to  see  how  a  sale  could  he 
negotiated  without  some  obligation  on  the  mortgagee 
before  the  execution  of  the  deed  and  payment  of  the  con- 
sideration, yet,  on  the  plaintiff's  argument,  durring  this 
interim,  whether  short  or  long,  the  mortgagor  would  have 
the  right  to  'redeem,  leaving  the  mortgagee  to  protect  him- 
self as  best  he  might  against  outstanding  covenants. 

The  Short  Forms  of  Indentures  Act  recognizes  the  right 
of  a  mortgagee  to  sell  on  time.     The  mortgage  in  question 
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itself  provides  that  in  exercising  the  power  of  sale  the 
mortgagees  may  vary  or  rescind  any  contract  for  sale 
made  qi  entered  into.  This  implies  a  power  to  the  mort- 
gagees to  make  an  agreement  of  sale  without  the  present 
receipt  of  the  total  purchase  price. 

I  am  not  certain,  hov/ever,  that  the  execution  of  such 
an  agreement  puts  an  end  to  the  right  of  the  mortgagor  to 
redeem.  It  may  be  that  until  the  agreement  has  been 
fully  carried  out,  the  mortgagor,  having  regard  to  the 
receipt  of  any  surplus  purchase  moneys  over  and  above  the 
amount  necessary  to  discharge  the  mortgage  obligation, 
and  to  the  possibility  of  the  property  agreed  to  be  sold 
reverting  by  reason  of  the  failure  of  the  purchaser  to 
carry  out  his  contract,  has  the  right  to  a  present  redemp- 
tion, taking  the  mortgaged  property  subject  to  the  con- 
tracts of  sale.  This  point,  however,  was  not  argued  on  the 
appeal,  and,  as  the  contract  moneys  are  practically  only 
equivalent  to  the  mortgage  debt,  there  would  be  no  advan- 
tSLge  to  the  mortgagor  in  granting  him  redemption  sub- 
ject to  the  outstanding  agreements  for  sale.  I  prefer, 
therefore,  to  leave  the  consideration  of  this  point  until 
necessity  requires  its  determination,  but  would  provide 
that  should  the  purchasers,  or  any  of  them,  fail  to  carry 
out  their 'purchase  agreements,  this  action  and  the  judgment 
should  not  be  a  bar  to  the  plaintiff  commencing  a  subse- 
quent reflfemption  action. 

I  would  dismiss  the  appeal  with  costs. 


Richards,  J: — T  concur  in  the  opinion  of  my  brother 
Phippen  that  the  defendants  properly  exercised  the  power 
of  sale  given  by  the  mortgage  in  question,  and  agree  that 
for  that  reason  the  appeal  should  be  dismissed  with  costs. 

I  have  not  considered  the  contention  raised  by  the 
appellant  that  the  Statute  of  Limitations  did  not  run  in 
the  defendants'  favour,  and  therefore  express  no  opinion 
on  that  point. 
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XAHITOBA. 

TRIAL. 

Cameron,  J.  June  13th,  1908. 

ANDERSOX  V.  DOUGLAS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Written 
Agreement — Oral  Evidence  to  Shew  True  Agreement— 
Admissibility  —  Agreement  Partly  Written  and  Partly 
Oral — Statute  of  Frauds — Rectification  —  Specific  Ptr- 
formance. 

Action  by  vendor  for  specific  performance  of  a  contract 
for  the  sale  of  land. 

H.  A.  Sobson,  for  plaintiff. 
A.  E.  Hoskin,  for  defendant. 

Cameron,  J.: — This  is  an  action  for  specific  performance 
of  an  agreement,  dated  14th  February,  1908,  in  which  the 
l)laintiff  agreed  to  sell  to  the  defendant  certain  lands,  con- 
taining 650  acres  more  or  less,  excepting  thereout  certain 
rights  of  way,  for  $19,500,  to  be  paid  to  the  plaintiff  as 
follows:  "$100  cash  on  getting  possession;  $1,000  in  4 
months  from  the  date  hereof;  the  purchaser  to  assume  a 
mortgage  on  said  land  to  the  Canada  Permanent  Mortgage 
Corporation  of  $9,100;  the  purchaser  is  to  transfer  to  the 
vendor  the  premises  known  as  41  Furby  street  at  $4,100, 
the  vendor  assuming  an  incumbrance  against  same  of 
$1,400,  and  the  balance  of  said  purchase  money  is  to  become 
payable  in  3  equal  annual  instalments,'*  as  therein  men- 
tioned. It  is  further  provided  that  "the  purchaser  is  to 
assume  said  mortgage  of  $9,000  to  the  Canada  Permanent 
Mortgage  Corporation  and  the  interest  from  date  hereof" 
and  that  "a  note  for  $1,000  for  the  pa3naient  due  in  4 
months  given  by  the  purchaser  to  the  vendor  is  collateral 
hereto." 

It  appears  on  the  evidence,  which,  it  seems  to  me,  is 
clearly  admissible,  not  for  the  purpose  of  interpreting  the 
written  contract,  but  to  shew  that  it  ought  to  be  different 
from  what  it  actually  is  (per  North,  J.,  in  OUey  v.  Fisher, 
34  Ch.  D.  319),  that  certain  terms  of  the  real  contract  in 
this  case  are  not  contained  in  the  written  agreement 
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The  variou.s  particulars  left  in  verbal  understanding  and 
uot  reduced  to  writing  appear  to  have  been  as  follows: — 

The  acreage  was  not  650,  and  the  real  purchase  price 
Dot  $19,500  as  stated.  The  real  purchase  price  was  to  be 
calculated  at  $30  per  acre,  and  a  deduction  was  to  be  made 
from  $19,500,  according  to  the  area  occupied  by  the  specified 
rights  of  way. 

The  amount  to  be  so  allowed  was  to  be  deducted  from  the 
Kcond  payment  of  $1,000.  Nothing  of  this  appears  in  the 
written  agreement. 

Possession  of  the  faim  property  was  to  be  given  on  1st 
March.  The  written  agreement  contemplates  immediate 
possession. 

The  insurance  on  the  buildings  on  both  properties  waa 
to  be  adjusted  as  of  the  date  of  the  ag-eement,  and  the 
payment  in  respect  of  this  to  be  adjusted  on  the  said  second 
payment.    The  written  agree^ient  is  silent  as  to  this. 

The  taxes  were  to  be  adjusted  as  of  the  skme  date,  and 
the  pament  in  respect  of  this  to  be  adjusted  also  on  the 
wid  second  payment.  The  written  agreement  is  silent  on 
this  point  also. 

The  interest  on  the  mortgage  on  Furby  street  property 
«a^  to  be  adjusted  in  the  same  way.  The  written  agreement 
does  not  deal  with  this. 

There  was  a  further  understanding,  according  to  the 
plaintiffs  evidence,  that  the  title  had  to  be  satisfactary. 
The  written  agreement  provides  that  the  purchaser  accepts 
the  title  of  the  vendor. 

The  Statute  of  Frauds  in  no  way  prevents  either  party 
from  shewing  that  the  writing  on  which  the  other  insists 
is  not  the  real  agreement.  Then  there  is  nothing  that  can 
be  enforced  at  all.  The  writing  cannot,  because  it  is  not 
the  real  agreement;  nor  yet  the  real  agreement  because  it 
is  not  in  writing:  Pollock  on  Contract,  7th  ed.,  p.  511; 
Price  V.  Ley,  4  Giff.  235.  The  question  is  fully  discussed  in 
the  comprehensive  judgment  of  Anglin,  J.,  in  Green  v. 
Stevenson,  9  0.  L.  K.  671,  5  0.  W.  R.  761,  which  is  directly 
applicable. 

The  agreement  now  in  question  was  drawn  by  the  plain- 
tiff with  the  preliminary  agreement  (filed  at  the  trial) 
l>efore  him.  The  provisions  of  the  latter  were  amplified  and 
some  of  them  altered  in  the  formal  instrument,  which  was 
executed  in  the  presence  of,  and  after  discussion  with,  the 
(defendant's  solicitor.     Parts  of  the  real  contract  were  ap- 
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parently  left  designedly  in  parol.  1  find  no  evidence  o( 
fraud,  accident,  or  mistake,  or  of  an  intention,  common  or 
unilateral,  to  embody  t^ie  whole  of  the  terms  of  the  contTact 
in  writing.  There  is  before  the  Court,  therefore,  a  parol 
contract  of  which  some,  but  not  all,  of  the  terms  aae  eti- 
denced  in  accordance  with  the  requirements  of  the  Statute 
of  Frauds.  As  Mr.  Justice  Anglin  says  (p.  679):  "By  no 
known  process  can  those  terms  not  so  evidenced  be  put  in  a 
H-^riting  not  signed  by  the  defendant.  Nothing  less  can 
constitute  an  enforceable  agreement  so  long  as  the  Statute 
of  Frauds  prevails.  There  is  no  fraud,  no  mistake,  even 
if  that  would  suffice  to  enable  the  Court  to  avoid  the  effect 
of  the  statute;  no  part  performance  to  satisfy  it  in  the 
absence  of  a  written  memorandum.'^ 

It  was  argued  that  if  the  evidence  disclosing  terms  not 
bet  out  in  the  written  contract  were  admissible,  the  pUin- 
tiff  could  now  amend  his  pleadings  and  ask  far  a  rectification 
of  the  agreement  in  accordance  with  the  evidence  and  for 
specific  performance  of  the  agreement  thus  rectified.  Mr. 
Robson  relied  upon  Ma'itin  v.  Pycroft,  2  DeG.  M.  &  G.  785. 
It  is  to  be  observed  that  in  that  case  Lord  Justice  Knight 
Bruce  was  carefully  guarded  in  his  statement :  **  Either  the 
parties  (to  the  agreement)  sued  in  equity  upon  it  may 
perhaps  be  entitled,  in  general,  to  ask  the  Court  to  be 
neutral,  unless  the  plaintiff  will  consent  to  the  perfonnance 
of  the  unwritten  term."  The  question  has  been  a  vexed 
one,  and  some  of  the  decisions  are  not  easily  reconcilable. 

Mr.  Justice  Anglin  in  Green  v.  Stevenson  says  that  he 
cannot  reconcile  Martin  v.  Pycroft  with  the  cuirent  of 
authority. 

Sir  Edward  Fry  in  his  work  on  Specific  Performance,  p. 
352,  says  the  current  of  authorities  is  not  unifonn,  but 
seems  to  hold  the  proposition  established  that  a  plaintiff 
could  not  be  allowed  to  sue  for  the  specific  performance  of  a 
contract  with  a  parol  variation.  This  is  also  the  conclusion 
drawn  from  the  English  authorities  by  Mr.  Justice  Story t 
Eq.  Jur.  p.  IGl. 

Sir  Frederick  Pollock  says  (Contracts,  p.  510) :  "  A  pirt} 
cannot,  at  all  events  where  the  contract  is  required  by  law 
to  be  in  writing,  come  forward  as  plaintiff  to  claim  the 
performance  of  the  real  agreement  which  is  not  completely 
expressed  by  the  written  contract:"  Townshend  v.  Stang- 
room,  0  Yes.  32.S.     In  discussing  Martin  v.  Pycroft  a.«  afl 
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exception  to  the  rule,  he  says  that  what  that  case  settles  is 
that  it  is  open  to  the  plaintiff  to  admit  a  parol  addition 
"made  for  the  defendant's  benefit/'  and  so  enforce  specific 
perfonnance. 

In  the  light  of  this  authoritative  interpretation  placed 
by  Sir  Frederick  Pollock  on  the  decision  in  Martin  v.  Py- 
cToft,  the  plaintiff  in  this  case  might  have  found  his  position 
stronger  if  the  only  verbal  variation  or  addition  were  that 
concerning  the  interest  on  the  martgage  on  the  Furby  street 
property,  in  which  event  Martin  v.  Pycroft  might  be  more 
directly  in  point.  But  the  other  parol  variations,  to  my 
mind,  make  that  case  wholly  inapplicable,  even  if  it  has  not 
been  practically  overruled  by  the  weight  of  authority,  as 
Mr.  Justice  Anglin  holds. 

Before  there  can  be  rectification  of  an  instrument,  there 
must  be  clear  evidence  of  a  conmion  intention  that  the 
document  to  be  rectified  should  contain  the  whole  contract, 
and  that  the  omitted  terms  were  left  out  owing  to  fraud, 
accident,  or  mistake.  If  the  writing  purports  to  contain 
the  whole  contract  but  omits  some  material  part  thereof,  and 
there  we^e  no  common  intention  to  put  the  whole  contract 
into  writing,  the  document  cannot  be  rectified. 

If  this  were  not  so,  the  Statute  of  Frauds  could  never  be 
enforced:  Williams  on  Vendor  and  Purchaser,  p.  701.  There 
is  nothing  whatever  in  the  evidence  before  me  to  indicate 
that  the  written  agreement  does  not  contain  all  that  it  was 
intended  to  contain,  and  that  all  the  verbal  conditions  and 
undertakings  were  not  intended  to  be  left  in  parol.  In 
other  words,  what  has  resulted  hwe,  viz.,  a  contract  partly 
written,  partly  verbal,  is  exactly  what  was  intended.  I  find 
no  evidence  of  "  a  common  intention  different  from  the 
expressed  intention  and  a  common  mistaken  supposition 
that  it  is  rightly  expresj^ed:"  Pollock  on  Contracts,  p.  575. 

In  Attorney-General  v.  Sitwell,  1  Y.  &  C.  Ex.  559, 
Alderson,  B.,  at  p.  583,  says:  '^I  cannot  help  feeling  that 
in  the  case  o'  an  executor^'  agreement,  first  to  reform  and 
then  to  decree  an  execution  of  it  would  be  virtually  to  repeal 
the  Statute  of  Frauds.^'  Ijord  St.  Leonards  in  Davies  v. 
Fitton,  2  Dr.  &  War.  2^32,  .<ay^:  "I  cannot  decree  specific 
performance  with  the  vatiation  of  a  new  term,  no  matter 
how  inconsiderable  that  term  may  be,  as,  for  instance,  the 
pament  of  taxes,  nor  how  clearly  that  term  may  be  proved 
by  parol  evidence.^' 
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It  is  true  that  it  was  held  in  OUey  v.  Fisher,  34  Ch.  D. 
367,  that  the  Court  has  jurisdiction  since  the  Judicature 
Act  to  maintain  an  action  to  rectify  a  written  agreement 
upon  parol  evidence  of  mistake,  and  to  order  the  agreement 
as  'rectified  to  he  specifically  performed.  But  in  Olley  v. 
Fisher  the  Statute  of  Frauds  was  not,  and  could  not  be, 
pleaded,  in  view  of  part  performance. 

In  May  v.  Piatt,  [1900],  1  Ch.  621,  FaarweU,  J.,  states 
that,  where  the  vendor  first  asks  the  Court  to  rectify  the 
agreement  and  then  to  grant  specific  performance  of  the 
agreement  as  rectified,  "  that  is  contrary  to  the  well-settled 
practice,  established  by  cases  such  as  Woolam  v.  Hearn,  that 
a  plaintiff  cannot  obtain  specific  performance  of  a  written 
contract  with  a  parol  vaariation,"  and  quotes  in  support  of 
this  view  the  judgment  of  Lord  St.  Leonards  in  Davies  v. 
Fitton,  above  referred  to.  May  v.  Piatt  and  Davies  v. 
Fitton  were  followed  in  Thompson  v.  Hickman,  [1907] 
1  Ch.  550. 

Joynes  v.  Statham,  3  Atk.  387,  was  cited,  amongst  other 
cases,  by  Mr.  Robson.  But  in  Woolam  v.  Hearn,  7  Ves.  211, 
Si'r  William  Grant  points  out  that  Lord  Hardwicke^s  decision 
in  that  case  was  that  the  omitted  term  there  in  question 
was  merely  explanatory. 

In  Townshend  v.  Stangroom,  6  Ves.  337,  338,  Lord 
Hardwicke  states  that  the  report  of  Joynes  v.  Statham  is 
inaccurate.  Note  is  also  to  be  made  of  the  remarks  of 
Lord  Redesdale  in  Clinan  v.  Cooke,  1  Sch.  &  Lef.  38,  on 
the  same  case.  Jarvis  v.  Berridge,  L.  R.  8  Ch.  351,  wa^  not 
an  action  for  specific  performance  and  the  Statute  of  Frauds 
was  held  by  Lord  Selborne  to  be  irrelevant.  Robinson  v. 
Page,  3  Russ.  114,  does  not  appear  to  me  in  point.  Nor 
do  Pember  v.  Mathers,  1  Br.  C.  C.  52,  and  Tenham  v.  Child, 
1  Br.  C.  C.  99,  seem  to  me  to  strengthen  the  plaintiffs 
contention.  In  Woolam  v.  Hearn,  7  Ves.  211  (and  2  White 
&  Tudors  Leading  Cases),  it  ^as  held  that,  though  a  de- 
fendant resisting  specific  performance  may  go  into  parol 
evidence  to  shew  that,  by  fraud,  the  written  agreement  does 
not  express  the  real  terms,  a  plaintiff  cannot  do  so  for  the 
purpose  of  obtaining  specific  performance  with  a  variation. 

It,  therefore,  seems  to  me  clear  that,  in  the  first  place, 
the  agreement  in  question  cannot  be  rectified  as  urged  by 
the  plaintiff  at  the  hearing,  and,  in  the  second  place,  even 
if  it  were  rectified  by  incorporating  therein  the  terms  left 
in  parol,  the  plaintiff  would  be  left  with  an  unenforceable 
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agreement  on  his  hands.  No  rectification  is  possible,  and 
the  writing  cannot  be  enforced  because  it  is  not  the  agree- 
ment, and  the  agreement  cannot  be  enforced  because  it  is 
not  in  writing. 

The  plaintiff  therefore  fails  in  his  action,  which  must  be 
dismissed. 


Hunter,  C.J. 


BRITISH  COLUMBIA. 

SINGLE  COURT. 

REX  V.  REGAN. 


June  4th,  1908. 


Criminal  Law — Vagrancy  —  Frequenter  of  Bawdy  Hovit — 
Statutory  Offence  —  Necessity  for  Request  to  Person 
Charged  to  Give  an  Account  of  herself — Police  Officer, 

The  accused  was  convicted  on  12th  May,  1908,  by  the 
police  magistrate  for  the  city  of  Victoria,  on  an  information 
charging  the  accused  "  for  that  within  the  space  of  3  montlis 
last  past,  to  wit,  on  the  6th  day  of  May,  1908,  at  the  city 
of  Victoria,  and  on  other  days  preceding  that  day,  you  were  a 
loose,  idle,  and  disorderly  person,  and  an  habitual  frequenter 
of  a  bawdy  house,  to  wit,  40  Chatham  street,  in  the  said  city, 
and  did  not  give  a  satisfactory  account  of  yourself." 

This  was  a  motion  for  an  order  nisi  to  shew  cause  why  a 
writ  of  certiorari  should  not  issue  to  quash  the  conviction, 
on  the  grounds,  inter  alia,  that  there  was  no  evidence  to  war- 
rant the  conviction,  and  that  the  accused  had  not  been  afforded 
an  opportunity  or  asked  to  give  an  account  of  herself. 

The  evidence  upon  the  return  was  that  of  Detective 
O'Leary  of  the  Victoria  police  force,  who  stated  that  the  ac- 
cused was  a  frequenter  of  the  house  in  question,  and  that  her 
reputation  was  that  of  a  sporting  woman,  a  prostitute,  and 
that  the  character  of  the  house  in  question  was  that  of  a 
sporting  house,  a  house  of  prostitution ;  that  he  had  gone  into 
the  house  on  several  occasions,  the  last  time  about  two  week? 
previous  to  the  hearing  of  the  charge,  and  on  one  occasion 
asked  the  accused  what  she  was  doing  there;  the  accused  re- 
plied that  she  was  "  playing  a  piano." 

Constable  Heather  and  Sergeant  Carson,  both  of  the 
police  force,  also  gave  evidence  as  to  the  general  reputation 
of  the  house  as  a  house  of  prostitution,  and  as  to  the  char- 
ncter  of  the  accused.     Cleo  de  Vere,  the  landlady  of  the  houso. 
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gave  evidence  to  the  effect  that  she  resided  in  said  house,  and 
that  the  same  was  a  house  of  prostitution,  a  house  of  ill- 
fame,  and  that  the  accused  had  been  working  for  her  as  a 
piano  player  for  about  three  months  and  was  still  so  work- 
ing, and  that  she  was  paying  her  wages  therefor. 

B.  C.  Lowe  (Moresby  &  O'Reilly),  for  the  motion,  cited 
Begina  v.  Levecque,  30  U.  C.  R.  509,  and  contended  that  the 
statutory  condition  which  would  warrant  the  conviction  of 
the  accused  had  not  been  complied  with,  inasmuch  as  the  ac- 
cused had  not  been  expressly  asked  by  Detective  O'Leary  to 
give  "an  account  of  herself."  No  matter  how  strong  the 
evidence  is  otherwise,  if  the  statute  is  not  complied  with  the 
proceedings  are  void. 

G.  A.  Morphy,  for  the  magistrate  and  Crown,  contra. 

Hunter,  C.J.,  held  that  the  statutory  conditions  had  not 
been  complied  with,  inasmuch  as  the  accused  had  not  been 
expressly  asked  to  give  an  account  of  herself,  and  intimated 
that,  when  a  person  is  charged  with  an  offence  of  this  nature 
under  the  Code,  the  person  asking  the  accused  for  an  account 
of  herself  should  disclose  the  fact  that  he  is  a  police  offi«.er, 
and  then  demand  an  account  of  the  accused  from  the  accused. 

Motion  granted  and  conviction  quashed. 


BBITISH  COLUMBIA. 

HowAY,  Co.  C.J.  June  9th,  1908. 

COUNTY    COURT   OF    WESTMINSTER. 

JOHNSTON  V.  HADDEN. 

Costs — Scale   of — "Amount  Recovered" — Money  Paid  into 

Court, 

Appeal  by  defendant  from  taxation  of  plaintiff's  costs  of 
an  action  in  the  County  Court.  The  question  was  whether 
the  taxing  Master  was  right  in  taxing  the  costs  on  scale  **  A." 

J.  P.  H.  Bole,  for  defendant. 
W.  G.  McQuarrie,  for  plaintiff. 
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HowAY,  Co.  C.J.: — In  this  action  plaintiff  claimed 
$121.75.  The  defendant  paid  into  Court  $101  and  costs. 
The  action  went  to  trial.  Judgment  was  given  for  the  plain- 
tiff for  the  full  amount  claimed. 

On  what  scale  shall  the  costs  be  taxed  ?  The  plaintiff 
coDtends  on  scale  "  A.,"  being  that  applicable  where  the  sum 
recovered  exceeds  $100,  and  does  not  exceed  $250.  The  de- 
fendant contends  on  the  scale  applicable  to  over  $10  to  $25. 

The  question  depends  on  what  is  the  amount  recovered. 

In  McLean  v.  Dove,  7  W.  L.  R.  365,  I  held  that  moneys 
dulv  tendered  and  subsequently  paid  into  Court  are  not  re- 
covered in  the  action. 

But  I  think  that  money  paid  into  Court  is  in  a  totally 
different  situation;  it  is  money  recovered  in  the  action:  Bay- 
iiss  V.  Lintot,  L.  R.  8  C.  P.  345;  Parr  v.  Lillycrap,  32  L.  J. 
Ex.  150. 

The  test,  as  I  understand  it,  is,  was  it  necessary  for  the 
plaintiff  to  bring  his  action  in  order  to  obtain  the  money? 
If  it  was,  then  he  recovers  all  moneys  found  to  be  due  to  him 
in  that  action. 

The  case  of  Johansen  v.  Elliott,  7  W.  L.  R.  785,  deci(?i( 
Judge  Lani4)man,  is  cited  by  the  defendant.     Although  the 
case  is  very  meagrely  reported,  I  cannot  see  but  that  the  plain- 
tiff there  by  his  action  recovered  the  moneys  paid  into  Court 
and  the  excess  also. 

The  point,  if  I  may  say  so,  is  well  put  by  Bramwell,  B., 
in  the  argument  in  Parr  v.  Lillycrap,  32  L.  J.  Ex.  at  p.  151, 
replying  to  counsel :  "  Suppose  an  action  is  brought  for  £25, 
and  £15  is  paid  into  Court,  and  the  plaintiff  goes  on  and  re- 
covers at  the  trial  £10  more,  you  would  say  the  plaintiff  is 
not  entitled  to  costs,  although  he  gets  all  he  sued  for."  Later 
on  in  his  judgment  the  learned  Baron  says:  "The  payment 
then,  as  in  this  case,  is  brought  about  by  means  of  the  action, 
and  the  plaintiff  therefore  recovers  the  amount." 

The  plaintiff  having  "recovered"  in  this  action  $121.75, 
the  costs  will  be  taxed  on  scale  "  A." 

By  consent^  there  will  be  no  costs  of  this  application. 
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ALBERTA. 

Stuart,  J.  June,  1908. 

McDOUGALL  v.  KERR. 

Landlord  and  Tenant  —  Lease  —  Special  Clause — Defed  in 
Building — Neglect  of  Landlord  to  Repair— Tenant  Leaf- 
ing Building — Liability  for  Rent — Distress  —  lExcfss— 
Damages — Tender — Amount  of  Rent  Due, 

Action  by  a  lessor  against  a  lessee  for  an  injunction  and 
damages,  in  the  circumstances  stated  in  the  judgment. 

H.  H.  Parlee,  for  plaintiff. 
II.  H.  Robertson,  for  defendant. 

Stuart,  J. : — 1  think  this  action  must  be  dismissed.  It 
is  true  that  the  lease  contains  a  special  clause  which  pro- 
vides that  the  lessor,  the  defendant,  must,  in  case  any  defects 
arise  in  the  building  owing  to  the  settling  of  the  walK  make 
the  same  good  to  the  lessee,  and  it  is  also  clear,  I  think,  that 
the  interpretation  of  this  clause  should  be  that  the  lessor 
was  bound  to  remedy  the  defects  herself  and  not  merely  to 
reimburse  the  lessee  for  any  expense  he  might  incur  in  re 
pairing  the  walls  himself.  But,  although  this  is  the  case,  I 
am  of  opinion  that  the  plaintiff  never  suffered  any  damage 
arising  from  the  existence  of  the  defects  which  it  is  clear  did 
really  exist.  The  plaintiff  went  of  his  owti  accord  to  thi^ 
building  inspector  on  the  27th  April,  just  as  the  beginning  of 
another  month  was  approaching,  and  asked  for  a  report  on 
the  condition  of  the  building,  and  received,  it  is  true,  a 
certificate  that  it  was  in  a  dangerous  condition,  but  it  doo!= 
not  appear  that  the  inspector  took  any  further  steps  to  pre- 
\  ent  danger  or  accident  to  the  public  who  were  daily  pasv^ini: 
the  building,  and  T  therefore  conclude  that  there  was  no  smh 
^rave  and  immediate  danger  as  would  justify  the  plaintii^ 
in  rushing  out  of  the  building  as  he  did.  If  there  was,  I 
think  the  exit  w^ould  have  occurred  on  the  28th  or  29th  in- 
stead of  on  the  30th.  Indeed,  I  conclude  from  all  the  cir- 
cumstances that  the  real  motive  actuating  the  plaintiff  in 
what  he  did  was,  not  to  escape  danger,  but  to  escape,  a?  he 
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hoped,  liability  for  another  month's  rent  which  would  fall 
due  the  next  day.  The  inspector  stated  that  any  immediate 
clanger  could  have  been  avoided  by  the  construction  of  a  tem- 
porary support.  The  plaintiff  knew  the  condition  of  the 
building  fairlv  well  as  early  as  February,  because  he  then 
complained  to  the  defendant's  agent  about  it.  When  dam- 
ages are  likely  to  arise  owing  to  the  breach  of  one  party  to  a 
contract  of  a  covenant  contained  in  it,  it  is  the  duty  of  the 
other  party  to  do  what  he  reasonably  can  to  lessen  that  dam- 
age as  far  as  possible,  and  I  think  the  plaintiff  should  have 
done  something  to  prevent  immediate  danger,  instead  of  vacat- 
ing the  building  entirely  and  then  claiming  full  compensation 
for  the  damages  resulting  to  himself  therefrom.  Besides,  it 
does  not  appear  that  he  has  suffered  damage  at  all  owing  to 
Ins  leaving  the  building.  The  conclusion  I  draw  from  the 
evidence  is,  that  he  was  making  little,  if  any,  profit  in  hia 
business,  and  that  he  was  really  looking  for  an  excuse  to  get 
out  of  his  heavy  obligation  as  to  rental.  It  was  contended 
by  the  plaintiff  that  the  seizure  was  excessive,  but  1  do  not 
think  that  this  contention  can  be  sustained.  It  was  quite 
impossible  for  the  defendant  to  estimate  closely  what  amount 
could  be  realized  from  the  sale  of  the  groceries  and  fixtures, 
and  I  do  not  think  the  seizure  of  the  whole  was  unreasonable, 
in  view  of  the  evidence  as  to  its  value. 

With  respect  to  the  amount  of  rent  due,  I  am  of  opinion 
that  damages  cannot  be  recovered  for  seizure  for  an  exces* 
give  claim  without  a  tender  of  the  amount  actually  due.  No 
such  tender  was  made. 

As  to  the  question  of  the  furnace,  it  was  not  shewn  that 
the  plaintiff  had  suffered  damage,  or  at  least  to  any  definite 
amount.  He,  no  doubt,  yielded  to  his  sub-tenant's  claim  un- 
der the  impression  that  he  would  be  entitled  to  deduct  the 
amount  from  his  own  payments  to  the  defendant,  but  there 
was  no  evidence  of  any  kind  which  would  tend  to  shew  that 
the  sub-tenant  had  really  suffered  any  damage  or  that  he  was 
entitled  to  deduct  anything  from  the  rent  payable  to  the 
plaintiff.  It  appears,  indeed,  that  the  plaintiff  bought  a 
stove,  and,  no  doubt,  he  was  put  to  Fome  trouble  in  buying 
this  and  putting  it  up,  but  I  have  no  data  from  which  to  esti- 
mate the  amount  which  should  be  allowed  for  this.  The  plain- 
tiff still  owns  the  stove,  and  I  presume  it  is  worth  what  he 
paid  for  it. 
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The  only  question  remaining  is,  whether,  as  the  action  i? 
framed,  I  can  decide  the  point  as  to  the  amount  of  rent  which 
was  actually  due.  The  action  is  for  an  injunction  and  for 
damages.  The  sum  of  $300  was  paid  into  Court,  and  this 
must,  I  think,  be  taken  as  representing  the  goods.  If  only 
$250  were  due,  I  should  be  bound,  I  think,  to  direct  a  i^ 
lease  of  the  excess,  namely  $50,  and  its  payment  out  to  the 
plaintiff.  It  is,  therefore,  necessary  for  me  to  decide  the 
dispute  as  to  the  additional  $25  which  it  is  contended  wad 
deferred  under  a  special  agreement.  It  appears  to  me  to 
be  clear  from  the  evidence  that  it  was  quite  distinctly  under- 
stood that  this  proposed  arrangement  was  only  to  take  effat 
when  an  agreement  to  that  effect  was  signed  by  the  parties. 
This  was  never  done,  and  therefore  the  old  rental  remaineil 
payable. 

The  result  is  that  the  action  will  be  dismissed  with  costs. 
There  will  also  be  an  order  for  payment  out  to  the  defendant 
of  the  sum  of  $300  standing  in  Court. 


ALBERTA. 

Harvey,  J.  June  4th,  1908. 

CHAMBERS. 

UNION  INVESTMENT  CO.  v.  PULLISHY. 

Costs — Taxation — Defendants  Severing — Right  of  Defendonis 
to  Separate  Sets  of  Costs — Separafe  Defences  Delivered 
by  same  Salicitor — Discretion  of  Taxing  Officer — Items  of 
Bills — Instructions  to  Defend  —  Attempted  Examination 
for  Discovery — Conduct  Money — Attendance  of  Soliciior( 
— Third  Party  Notice — Witness  Fees  at  Trial — AffidaviU 
of  Defendants. 

In  this  action  16  defendants  were  sued  as  joint  and 
several  makers  of  a  promissory  note.  They  defended 
through  3  different  firms  of  SQlicitors,  and  5  statements  of 
defence  were  delivered.  Judgment  was  given  for  the  de- 
fendants with  costs,  and  on  taxation  of  the  costs  the  taxing 
officer  allowed  tlie  additional  costs  occasioned  by  the  defend- 
ants severing  in  tlieir  solicitors  and  in  their  defences,  and  the 
plaintiffs  appealed. 

O.  M.  Biofgar,  for  plaintiffs. 
C.  F.  Newell,  for  defendants. 
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Harvey,  J. : — ^The  trial  Judge  had  before  him  a  copy  of 
all  the  pleadings,  and  therefore  knew  how  the  defendants 
were  represented.  Two  counsel  only  appeared  at  the  trijil, 
and  I  find  the  trial  Judge's  fiat  indorsed  on  his  copy  of  the 
pleadings  as  follows:  "Judgment  for  defendants  with  costs. 
Two  counsel  fees,  $75  each/'  If  the  merits  of  the  case  justi- 
fied the  withholding  of  the  costs  due  to  the  severance,  the 
trial  Judge  was  the  one  best  able  to  exercise  a  discretiou.  hut 
he  not  merely  gave  no  such  direction,but  apparently  intended 
the  reverse,  as  indicated  by  two  equal  counsel  fees  for  tl^e 
counsel  representing  the  different  defendants.  If  that  v/as 
his  intention,  there  is  no  doubt  the  taxing  officer  would  have 
no  discretion,  but,  even  if  he  did  not  intend  to  dispose  of 
the  question,  I  am  unable  to  see  any  reason  why  the  costs 
that  have  been  allowed  should  be  disallowed.  It  was  urged 
that  under  the  authority  of  Bull  v.  West  London  School 
Board,  34  L.  T.  674,  only  one  set  of  costs  should  be  allowed. 
In  that  case  two  persons  who  were  partners  were  made  de- 
fendants, for  discovery  only,  in  respect  of  a  matter  of  the 
partnership  business,  and  the  Judge  who  disposed  of  the  case 
allowed  them  only  one  set  of  costs.  I  fail  to  see  any  analogy 
in  principle  to  the  present  case,  in  which  each  defendant  was 
pued  in  respect  of  his  several  contract,  and  in  which  each 
might  have  a  separate  and  distinct  defence.  As  a  fact  many 
of  the  defences  are  identical,  but  not  all,  and  I  can  conceive 
of  no  obligation  on  the  part  of  any  defendant  on  being  sued 
to  hunt  up  some  other  defendant's  solicitor  instead  of  his 
own.  The  principle  is  discussed  in  Melbourne  v.  City  of  To- 
ronto, 13  P.  R.  346,  to  which  reference  may  be  made. 

As  regards  the  separate  defences  by  the  same  soliciton?, 
the  allowance  or  disallowance  would  appear  by  Beattie  v. 
Lord  Ebur},  29  L.  T.  419,  to  be  largely  a  matter  for  the 
discretion  of  the  taxing  officer,  but  in  any  case  1  see  no  ground 
for  interfering  with  his  action.  In  both  cases  the  defences 
differ  in  part,  and  in  one  case  very  materially. 

I  am  of  opinion  that  the  solicitor  is  entitled  to  receive 
and  charge  for  instructions  to  defend  from  each  defendant. 
It  is  only  after  receiving  these  instructions  that  he  knows  thac 
the  defences  are  identical,  even  in  the  cases  where  they  are 
60.  The  solicitor  should  not,  of  course,  be  allowed  for  more 
than  one  perusal  of  the  same  statement  of  claim,  but  this  ap- 
pears to  be  dealt  with  properly  by  the  taxation,  as  well  as 
the  instructions    for   pleadings,   which   are   limited    to   the 
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actual  pleadings,  and  not  governed  by  the  number  of  de- 
fendants. 

The  plaintiffs  attempted  to  examine  some  of  the  defend- 
ants for  discovery.     Owing  to  snow  blockades  or  other  inter- 
ruption of  train  services  they  were  not  able  to  attend  at  the 
time  appointed,  but,  having  attended  as  soon  after  as  they 
were  able,  they  claimed  a  further  sum  than  had  been  paid 
them  for  conduct  money.     The  plaintiffs  refused  to  pay  this. 
and  abandoned  the  examination.    It  is  contended  that  hav- 
ing failed  to  appear  at  the  proper  time,  the  defendants  are 
not  entitled  to  this  sum.     The  clerk  has  allowed  it,  however, 
but  has  disallowed  the  costs  of  the  defendants'  gohcitors  on 
attending.     In  my  opinion,  the  defendants  having  done  all 
that  was  in  their  power  in  response  to  the  plaintiffs'  sub- 
poena, the  fact  that  they  were  prevented  by  something  beyond 
their  power  and  unforeseen  should  not  prejudicially  affect 
them.     I  have  had  some  doubt,  however,  whether  their  wit- 
ness fees  on  such  an  examination  could  properly  be  included 
in  a  bill  of  costs  of  the  action.     There  is  no  doubt  that  under 
the  Rule  the  party  holding  an  examination  for  discovery  must 
bear  the  costs  of  it  in  the  absence  of  any  order  to  the  con- 
trary, and  it  seems  only  reasonable  that  it  should  be  as  costs 
of  the  action.     If  a  witness  is  not  paid  the  proper  conduct 
money,  he  may  refuse  to  give  evidence  until  paid,  but  I  can 
see  no  reason  why,  even  though  the  evidence  may  not  V 
given  or  may  be  given  without  his  having  received  the  pro- 
per fees,  he  should  not  still  be  entitled  to  them.     I  hold, 
therefore,  that  these  fees  were  properly  allowed.     The  party 
being  examined  is  entitled  to  have  his  solicitor  or  counsel 
present,  and  the  proper  costs  of  such  solicitor  or  counsel  are 
costs  of  the  examination  and  to  be  borne  by  the  party  at 
whose  instance  the  examination  is  being  held.     The  solicitors 
proper  costs,  therefore,  for  instructions  and  attendance  should 
be  allowed. 

Some  of  the  defendants  served  a  third  party  notice,  but 
took  no  further  steps.  In  my  opinion,  the  costs  of  the  notict- 
are  not  costs  of  the  action,  but  of  an  independent  proceedini! 
which  a  defendant  is  authorized  to  take,  and,  in  the  absence 
of  an  order,  should  not  be  allowed.  I  was  asked  to  order 
that  they  be  allowed,  but  this  was  objected  to.  It  appears 
to  me  that  the  trial  Judge  is  the  most  suitable  person  to  deal 
with  this,  but,  in  any  event,  I  decline  to  make  any  such  onlor 
on  this  appeal  from  taxation.  These  costs,  therefore,  shoiiM 
be  disallowed. 
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Objection  is  taken  to  the  allowance  of  separate  affidavits 
by  each  defendant  to  prove  his  attendance  so  as  to  entitle  him 
to  his  witness  fees.     I  find  no  provision  in  our  Eules  or  the 
English  Riiles  for  this  affidavit,  but  1  am  aware  that  it  has 
been  the  practice  to  require  such  an  affidavit  before  allowing 
witness  fees.     The  Ontario  Rule   (1173)   requires  that  this 
affidavit  be  made  by  the  solicitor  or  his  clerk  or  the  client. 
The  affidavit  in  this  case  is  not  an  affidavit  proving  any  dis- 
bursements for  the  witnesses,  but  only  proving  the  defend- 
ant's own  attendance  and  furnishing  particulars  shewing  what 
he  is  entitled  to.     I  see  no  reason  why  this  affidavit  could 
not  be  made  by  the  solicitor  as  well  here  as  in  Ontario,  and 
it  is  apparently  in  conformity  with  the  Ontario  practice  that 
the  affidavit  has  been  required.     One  affidavit  for  each  bill 
appears  to  me  to  be  all  that  is  at  all  reasonably  necessary, 
and  the  bill  should  be  amended  by  disallowing  all  but  one 
for  each  bill.     One  affidavit  would  perhaps  have  required  an 
extra  folio  or  two,  but  that  is  probably  more  than  made  up 
by  the  extra  folios  in  the  bill  of  costs  in  respect  of  the  differ- 
ent  affidavits. 

The  bill  will  be  referred  back  to  the  clerk  for  correction 
in  accordance  with  the  foregoing  findings. 

There  will  be  no  costs  of  this  appeal  to  either  party. 


Beck,  J. 


ALBEBTA. 


CHAMBERS. 


Re  solicitor. 


June  9th,  1908. 
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Solicitor — Taccation  of  Bill  of  Costs — Review  of  Taxation — 
Necessity  for  Filing  Objections — Rules  of  Court — Leave 
to  File  Objections  after  Issue  of  Allocatur  of  Taxing 
Master. 

Application  by  the  clients  to  extend  the  time  for  filing 
objections  to  the  taxation  of  the  solicitor's  bill  of  costs. 

Q,  B.  Tien  wood,  for  the  applicants. 
The  solicitor,  in  person. 
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Beck,  J. : — An  order  was  made  by  Harvey,  J.,  on  28th 
April,  on  the  application  of  the  clients,  for  the  taxation  of 
the  solicitor's  bill. 

The  clerk  issued  an  allocatur  on  6th  May.  Objection 
was  made  orally  before  the  clerk,  during  the  taxation,  to 
the  allowance  of  11  specified  items.  It  is  said  that  these 
objections  were  taken  only  after  the  clerk  had  gone  over 
the  bill  and  allowed  them.  They  were,  however,  taken 
before  the  allocatur  was  signed.  On  7th  May  the  clients 
gave  the  solicitor  notice  in  writing  that  they  objected 
to  the  allowance  of  these  items  for  the  grounds  there- 
of, and  that  an  application  would  be  made  to  a  Judge  in 
Chambers  on  15th  May  for  a  review  of  the  taxation  of  the 
said  items. 

This  course  was  pursued  on  the  supposition  on  the  part 
of  the  clients'  present  solicitor  that  Rule  528  of  the  Judica- 
ture Ordinance,  C.  0.  1898  ch.  "21,  was  still  in  force,  and  in 
reliance  on  the  decision  of  Scott,  J.,  in  Re  McCarthy, 
McCarthy  v.  Walker  (No.  2),  4  Terr.  L.  R.  1,  and  wa.«  per- 
sisted in  notwithstanding  that  the  solicitor,  by  correspond- 
ence commencing  on  30th  April  (i.e.,  prior  to  the  date  of 
tiie  clerk's  allocatur),  and  continuing  to  *6th  May  (the  date 
of  the  allocatur),  impressed  upon  the  clients^  solicitor  that 
the  objections  ought  to  be  put  in  writing  and  filed  with  the 
clerk  before  the  issue  of  his  allocatur,  and  that  the  clerk 
should  make  his  decision  upon  the  items  in  view  of  the 
written  objections.  This  view  was  urged  by  the  solicitor 
on  the  ground  that  the  English  Rules  0.  65^,  r.  27  (39)  et 
seq.,  were  in  force  notwithstanding  the  decision  of  Scott,  J., 
in  Re  McCarthy^to  the  contrary.  The  application  did  not 
come  before  a  Judge  till  26th  May,  and  was  finally  disposed 
of  two  or  thtee  days  later  by  Harvey,  J.  He  dismissed  the 
application,  on  the  ground  that  the  clients'  procedure  was 
wrong  in  view  of  the  fact  that  a  new  Rule  had  been  sub- 
stituted for  Rule  528  by  the  Statute  Law  Amendment  Act^ 
1907,  sec.  7,  sub-sec.  2  (6).  This  amendment  had  escaped 
the  notice  of  both  parties  to  the  application  until  called 
to  their  attention  by  Harvey,  J. 

The  application  now  before  me  is  one  by  the  clients  to 
extend  the  time  for  filing  objections  to  the  taxation.  I 
undoubtedly  have  power  to  extend  the  time  by  virtue  of 
Rule  548  (Eng.  0.  64,  r.  7.) 

I  shall  always  be  strongly  disposed  to  relieve  parties 
from  the  results  of  the  mistakes  whether  of  themselves  or 
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of  their  solicitors.  It  is  only  where  iTreparahle  mischief 
would  be  done  by  acceding  to  a  tardy  application  that  the 
person  who  has  failed  to  act  within  the  proper  time  ought 
to  be  the  sufferer;  the  objection  of  lateness  ought  not  to  be 
listened  to  where  any  injury  caused  by  the  delay  may  be 
compensated  foi-  by  the  payment  of  costs  or  otherwise: 
see  per  Bramwell,  L.J.,  in  Atwood  v.  Chichester,  3  Q.  B.  D. 
723.  Here  there  was  a  mistake  on  the  part  of  the  ap- 
plicants' solicitor.  Though  it  is,  indeed,  true  that  he 
acted  with  full  notice  that  the  solicitor  contended  that  his 
mode  of  procedure  was  w^ong,  the  solicitor's  grounds  for 
his  contention  were  also  founded  on  a  mistake.  But,  had 
the  solicitor  been  right  in  his  reasons,  I  should  still  in  this, 
as  in  every  case  whe^e  the  other  party  can  be  compensated 
by  costs  or  otherwise  for  the  results  of  a  bona  fide  mistake, 
always  give  relief  to  the  party  making  the  mistake,  and  I 
should  take  the  same  course  whether  the  mistake  were  that 
of  the  client  or  his  solicitor. 

I  will  therefore  grant  the  present  application,  making 
the  costs  of  the  application  payable  by  the  clients  forthwith 
after  taxation,  and  imposing  the  liability  on  the  clients 
that  the  amount  ultimately  found  due  to  the  solicitor  shall 
bear  interest  at  the  rate  of  8  per  cent,  per  annum  from  the 
date  of  the  original  allocatur. 

If  authority  w^re  needed  for  the  order  I  now  make,  H 
will  be  found  in  Re  Furber,  42  Sol.  Jo.  613.  That  is  a 
decision  of  the  Court  of  Appeal.  It  was  a  case  of  omission 
to  bring  in  objections.  Kekewich,  J.,  made  an  order  setting 
aside  the  certificate  of  taxation  and  dio^ecting  it  to  be  re- 
signed and  dated  as  at  a  later  date  in  order  to  allow  the 
objections  to  be  carried  in.  On  an  appeal  from  that  order, 
the  Court  of  Appeal,  saying  that  "  there  had  obviously  been 
a  blunder  and  a  miscarriage  of  justice,"  dismissed  the  appeal 
without  costs. 

Scott,  J.,  in  Re  McCarthy  (supra)  extended  the  time  for 
review  of  taxation  where  the  incorrect  procedure  and  delay 
arose,  as  it  appeared,  from  the  misunderstanding  of  the 
effect  of  the  Rules  in  that  behalf,  and  of  that  decision  I 
approve. 

Objection  was  taken  by  the  solicitor  that,  although  the 
new  Rule  528  requires  that  the  objections  are  to  be  filed 
with  the  clerk  within  24  hours  "  after  the  taxation  "  (which, 
a^eeing  with  Scott,  J.,  in  Re  McCaTthy,  I  take  to  mean  the 
fonchision  of  the  taxation,  that  is,  the  making  of  the  alio- 
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catur),  the  English  Rules  are  in  force  which  require  written 
objections  to  be  filed  with  and  dealt  with  by  the  taxing 
Master  before  the  making  of  the  allocatur,  and  that  there- 
fare  the  applicant  cannot  succeed  because  he  has  not  asked 
that  the  allocatur  be  set  aside  so  as  to  enable  this  to  he 
done.  1  do  not  think  it  was  ever  intended  that,  in  addition 
to  our  own  Hules  528  and  529,  any  of  the  English  Rules 
Telating  to  review  of  taxation  should  also  be  in  force.  1 
think  our  own  Rules  correspond  to  the  somewhat  Ciisual 
practice  which  was  in  vogue  in  the  earlier  days  of  the  Terri- 
torial Court,  when  the  practice  generally  was  and  was  in- 
tended to  be  much  less  exacting  and  formal  than  the  English 
practice.  In  coming  to  this  conclusion,  I  am  again  agreeing 
with  the  decision  of  Scott,  J.,  in  Re  McCarthy. 

It  was,  therefore,  in  my  opinion,  unnecessary  to  ask 
that  the  allocatur  be  vacated. 

As  there  is  no  suggestion  that  the  clients'  solicitor  was 
labouring  under  any  mistake  so  far  as  relates  to  the  speci- 
fying of  his  grounds  of  objection  to  the  bill,  I  think  he 
should  be  confined  to  the  objections  which  he  has  already 
stated  in  writing,  and  the  order  will  therefore  so  provide. 


Beck,  J. 


ALBEBTA. 

CHAMBERS. 

Re  SOLICITOR. 
Ex  P.  DAY  AND  HEXWOOD. 


June,  190S. 


Solicitor — Taxation  of  Bill  of  Costs — Tariff  of  Costs— Con- 
clusiveness on  Taxation  between  Solicitor  and  Client  a''  to 
Charges  for  Services  Covered  by  Tariff — fiwte  of  Covii— 
Items  of  BUI  Objected  to  —  Counsel  Fees — "Retainer" 
Fee — Special  Retainer  of  Counsel — Fee  not  Paid  in  Cn^^ 
— Advising  on  Evidence — Other  Fees — Churge^  not  I're- 
scribed  by  Tariff  —  Fiat  for  Counsel  Fees  Granted  ex 
Parte — Effect  of — Appeal  frohx  Taxation. 

An  appeal  by  the  clients,  the  applicants  for  taxation  of  a 
bill  of  costs  rendered  by  the  solicitor,  from  the  taxation 
thereof  by  the  clerk  of  the  Supreme  Court. 
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G.  B.  Henwood,  for  the  appellants. 
The  solicitor,  in  person. 

Beck,  J.: — The  solicitor,  who  acted  as  counsel  for  the 
defence  at  various  stages  in  the  case  of  Hayes  v.  Day, 
rendered  his  bill  of  costs  in  that  behalf  to  both  Day,  the 
defendant,  and  Mr.  Henwood,  Day's  solicitor,  and  the  order 
for  tajiation  was  made,  in  the  usual  Chancery  form,  with  a 
provision  for  payment  by  both  Day  and  Henwood. 

Eleven  items  are  objected  to.  Some  of  these  objections 
necessitate  a  decision  upon  the  question  whether  the  tariff 
of  costs  is  conclusive  with  respect  to  items  of  charges  for 
services  which  appear  in  the  tariff. 

The  tariff  was  made  under  the  authority  of  Rule  533  of 
the  Judicature  Ordinance,  C.  0.  1898  ch.  21,  which  reads  as 
follows :  "  In  all  causes  and  matters  in  which  duly  enrolled 
advocates  holding  certificates  as  such  and  resident  in  the 
Territories  are  employed,  they  shall  be  entitled  to  charge 
and  be  allowed  such  fees  as  may  be  from  time  to  time 
prescribed  by  the  Judges  of  the  Supreme  Court." 

The  tariff  is  comprised  in  Rule  112  of  the  Consolidated 
Rules  of  the  Court,  which  provides  that  "advocates  .  . 
shall  .  .  be  entitled  to  receive  and  take  the  fees  pre- 
scribed by  the  following  tariff.     .     .     /' 

In  In  re  Harrison,  33  Ch.  D.  54,  it  was  held  by  the 
Court  of  Appeal  that  the  tariff  of  costs  made  under  the 
authority  of  the  English  Rules  is  applicable  to  taxations  be- 
tween solicitor  and  client,  as  well  as  between  party  and 
party. 

Hamilton  v.  McNeil  (No.  2),  2  Terr.  L.  R.  151,  held 
that  the  tariff  authorized  by  the  Judges  of  the  Supreme 
Court  of  the  North-West  Territories,  under  the  Judicature 
Ordinance  (R.  0.  1888  ch.  58),  was  also  applicable  to  taxa- 
tions both  between  party  and  party  and  solicitor  and  client. 
Independently  of  the  terms  of  the  Rule  under  which  the 
present  tariff  was  made,  an  intention  that  the  tariff  should 
apply  to  taxations  between  solicitor  and  client  is  indicated 
by  item  74 :  "  Common  letters,  including  necessary  agency 
letters,  higher  scale,  50  cents,  lower  scale,  25  cents;  as 
between  solicitor  and  client  the  clerk  may  increase  the  fee 
for  special  and  important  letters  to  an  amount  not  exceeding 

So  too  in  England,  in  consequence  of  the  decision  in  In 
re  Harrison  (supra),  the  following  proviso  was  added  as  an 
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amendment  to  0.  65,  x.  27,  regulation  48,  which  relates  to 
"  refreshers ''  only :  *^  Provided  that  in  the  taxation  of 
costs  between  solicitor  and  client,  the  taxing  officer  shall 
be  at  liberty  to  allow  larger  fees,  under  special  circumstances 
to  be  stated  by  him/^ 

In  In  re  Geddes  and  Wilson,  2  Ch.  Ch.  447,  it  is  said: 
*  But  it  was  argued,  as  I  understood  the  learned  counsel 
for  the  solicitors,  that  the  tariffs  which  have  from  time  to 
time  been  promulgated  by  the  Court  aire  as  between  party 
and  party  only,  and  are  not  binding  as  between  solicitor  and 
client.  But  surely  that  these  tariffs  have  been  in  the  main 
binding  as  between  solicitor  and  client  nobody  can  ever  have 
doubted;  for  it  is  according  to  these  tariffs  and  ilo  other 
that  all  such  taxations  have  always  proceeded;  and  without 
them  the  Masters  would  have  had  no  guide  in  any  taxation 
of  that  character.  Business  may  be  done  as  between  soli- 
citor and  client  for  which  the  tariff  made  no  provision,  but 
for  business  which  the  taa-iff  does  specify  it  is  binding  for  all 
purposes,  with,  I  believe,  the  single  exception  of  counsel 
fees,  an  exception  which  was  made  very  early  in  the  histon 
of  the  Court,  and  has  ever  since  been  recognized."  See 
also  In  re  Totten,  8  P.  R.  385.  Our  own  tariff,  however, 
deals  with  counsel  fees.  There  is  a  sub-heading  "counsel 
fees,""  and,  while  fees  are  absolutely  fixed  in  some  instance.*. 
in  the  remainder  it  is  provided  that  the  amount  may  be 
increased  by  a  Judge. 

In  my  opinion,  therefore,  our  presently-existing  tariff 
of  costs  is  binding  as  between  solicitor  and  client  so  far 
as  any  charges  made  by  the  solicitor  are  for  services  for 
which  ihe^e  is  an  allowance  provided  by  the  tariff. 

The  question  as  to  what  e\'teni  this  Rule  can  be  invaded 
by  agreement  does  not  arise  in  the  present  case.  It  i^ 
dealt  with  in  the  two  cases  already  cited.  In  re  Gedde?  and 
Wilson  and  In  re  Harrison,  and  in  Ford  v.  Mason,  16  P.  R- 
25,  and  McKee  v.  Hamlin,  ib.  207.  As  a  corollary  to  the 
foTegoing  rule,  it  follows  that  for  services  in  respect  for 
which  no  item  appears  in  the  tariff,  the  solicitor  is  to  bt^ 
entitled  to  be  allowed  and  recover  a  reasonable  and  proper 
charge:  In  re  Richardson,  3  Ch.  Ch.  147. 

These  propositions,  I  think,  enable  me  to  deal  with  nil 
the  contested  items  except  that  for  "  retainer.^^ 

The  itoni,  as  it  a]^pears  in  the  bill  of  costs,  is:  '*  To  re- 
tainer herein  for  defendant,  $100."  On  the  taxation  the 
solicitor  produced  a  fiat  signed  by  one  of  my  brother  Jii(l.i:<'^« 
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comprising,  amongst  others,  the  following  item:  "To  re- 
tainer fee  when  Mr.  McCaul's  services  were  engaged  and 
retained  for  the  defendant  as  his  counsel  in  the  above 
mattet,  and  consultation  in  connection  therewith,  $100." 
1  he  objection  to  this  item  is  that  it  is  "  not  prescribed  by 
the  tariff  and  cannot  be  allowed."  I  must  treat  the  item 
as  a  charge  for  a  retainer  only.  Doubtless,  some  instruc- 
tions were  given  by  the  solicitor  to  the  counsel  at  the  same 
time  involving  a  consultation,  but  I  must  assume,  especially 
in  view  of  the  second  contested  item,  that  there  was  nothing 
niore  than  what  was  proper  and  incident  to  the  briefing  of 
(ounsel. 

No  retaining  fee  is  allowable  to  a  solicitor  as  such,  nor 
in  his  capacity  as  counsel,  if  he  be  also  solicitor  in  the  matter 
in  question,  except  to  the  extent  that  the  same  has  been 
actually  paid  as  a  voluntary  gift  by  the  client  to  the  solicitor 
after  full  knowledge  on  the  part  of  the  client  that  even  if 
successful  the  amount  could  not  be  recovered  from  the 
opposite  party:  In  re  McBride,  Fa^rley  v.  Davis,  2  Ch.  Ch. 
153;  In  re  Geddes  and  Wilson  (supra);  McKee  v.  Hamlin, 
16  P.  R.  207.  Where  counsel,  who  is  not  the  solicitor  in  the 
matter  in  question,  is  retained,  and  accepts  a  special  retainer, 
theae,  no  doubt,  arise  obligations  on  his  part  and  on  the 
part  of  the  client,  or  at  all  events,  of  the  solicitor. 

In  this  jurisdiction,  speaking  from  a  long  experience, 
I  am  quite  sure  there  is  no  settled  rule  or  understanding 
on  the  patt  of  the  profession  as  to  what  these  obligations 
are.  I  suppose  I  may  assume  that  the  Court  and  the  pro- 
fession would  accept,  with,  however,  some  limitations  and 
exceptions,  the  rules  prepared  by  the  (English)  Bar  Com- 
mittee, approved  by  the  Attorney-General  and  by  the  coun- 
cil of  the  Incorporated  Law  Society,  1892,  which  are 
printed  in. the  Annual  Practice,  1908,  vol.  ii.,  p.  740;  Yearly 
Practice,  1908,  p.  1497.  Under  those  rules  the  council 
have  decided  that  a  special  retainer  of  counsel  is  not  bind- 
ing: until  the  fee  theneon  is  paid  in  cash:  Annual  Prac. 
1908,  vol.  ii.,  p.  741. 

Whether,  if  it  were  established,  as  it  is  not  even  asserted 
in  the  present  case,  that  the  solicitor  for  the  client  had 
expressly  agreed  with  counsel  to  pay  him  a  special  retaining 
fee.  the  Court  might  hold  the  solicitor  to  his  agreement  by 
reason  of  his  being  an  officer  of  the  Court,  I  am  .not  called 
npon  to  decide. 

It  is  evident  from  what  I  have  said  that  I  must  disallow 
fte  it^m  of  $100  for  retainer. 


V^ 
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the  amount  for  which  the  client  is  liable.  I  think,  there- 
fore, that  a  Judge  should  not  be  asked  to  fix  a  coungel  fee 
in  a  case  which  has  come  before  another  Judge,  unless 
notice  be  given  to  the  other  paJrty.  I  am  satisfied  that  the 
learned  Judge  who  gave  the  fiat  would  have  acted  upon  this 
view  had  his  mind  been  directed  to  it,  and  that  he  granted 
the  fiat  ex  parte  entirely  owing  to  inadvertence. 

The  matter  will  be  referred  back  to  the  clerk  to  deal 
with  the  bill  in  accotdance  with  the  opinions  I  have  ex- 
pressed, and  to  deal  with  the  costs  of  the  reference  in  ac- 
cordance with  the  order  for  taxation,  having  regard  to  the 
result  of  the  revised  taxation.  I  give  no  costs  of  the 
appeal. 


ALBEBTA. 


Stuart,  J. 


June  10th,  1908. 


TRIAL. 

GRAVES  V.  MASON. 

(two  actions.) 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Purchase 
Money  Payable  by  Instalments — Action  to  Recover  Inter- 
mediate Instalment  —  Equitable  Defence  —  Absence  of 
Title  in  Vendor — Burden  of  Proof — Dismissal  of  Action 
— Leave  to  Commence  a  New  Action, 


Actions  by  vendors  to  recover  instalments  of  the  pur- 
chase money  of  lands  sold  to  the  defendants. 

0.  M.  Biggar,  for  plaintiffs. 

H.  H.  Hyndman,  for  defendants. 

Stuart,  J. : — In  these  actions  I  think  the  plaintiffs  fail 
The  absence  of  title  is  clearly  a  good  defence  in  equity  where 
the  action  is  to  recover  the  last  instalment  or  for  specific 
performance,  which  two  remedies,  though  different  perhaps 
in  form,  must,  I  think,  in  the  long  run  amount  to  the  same 
thing.  See  Farrer  v.  Nash,  35  Beav.  167,  and  Brewer  v. 
Broadwood,  22  Ch.  D.  105,  to  which  I  referred  on  the  arpi- 
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ment,  and  which  are  cited  by  Mr.  Justice  Beck  in  the  case 
of  Nimmons  v.  Stewart,  recently  decided  by  him  at  Cal- 
gaiy,  and  which  is  not  yet  reported.  If  absence  of  title  is  a 
good  defence  in  respect  of  the  last  instalment,  1  cannot  seu 
how  it  can  be  otherwise  where  the  action  is  upon  an  inter- 
mediate instalment,  as  in  the  present  cases.  It  might  be 
otherwise  at  law,  but  certainly  not  where  equitable  defences 
are  available.  iThe  point  was  not  raised  at  all,  as  far  as  I 
can  judge  from  the  report,  in  Schurman  v.  Ewing  and  Moore. 
Indeed,  I  understood  Mr.  Biggar  to  admit  this  and  to  rest 
his  case  really  upon  the  ground  that  the  defendants  had  not 
shewn  the  absence  of  title.  I  do  not  think  this  contention 
can  be  upheld.  The  defendants  by  cross-examination  of  the 
plaintiff  Ferris  shewed  that  neither  he  nor  his  co-plaintiff 
was  the  registered  owner  of  the  land  in  question,  and  that 
neither  of  them  held  a  transfer  which  could  be  registered. 
That,  I  think,  is  as  far  as  the  defendants  could  be  called 
upon  to  go.  It  was  surely  not  incumbent  upon  them  to  go 
on  and  prove  the  absence  of  the  right  to  call  for  a  title.  To 
cast  such  a  burden  upon  them  might  lead  to  the  peculiar  re- 
sult that  they  would  have  to  fight  another  case  against  the 
plaintiffs  for  somebody  else  from  the  other  side  or  in  the 
plaintiffs'  rear,  as  it  were.  At  the  close  of  the  cross-examina- 
tion of  Ferris,  tY\e  situation  was,  that,  prima  facie,  the  plain- 
tiffs had  not  title,  and  I  think  the  burden  was  then  shifted, 
and  that,  by  re-examination,  the  plaintiffs  should  have  shewn 
the  existence  of  a  right  to  call  for  tlie  title.  I  am  bound  to 
say,  however,  that  I  am  not  quite  convinced  that,  not  as  a 
matter  of  evidence,  but  as  a  matter  of  law,  they  would  have 
had  a  right  to  proceed  to  such  proof.  It  seems  to  me  the 
objection  I  have  already  referred  to  would  stand  in  the  way. 
The  defendants  would  have  been  still  forced  to  contest  an- 
other case  upon  another  agreement  between  the  plaintiffs  and 
some  one  else  altogether.  But,  of  course,  in  the  circumstances 
it  is  not  necessary  to  decide  that  point. 

What  I  have  suggested  as  to  this  last  point  is,  however, 
one  reason  why,  in  my  discretion,  I  do  not  feel  inclined  to 
accede  to  the  plaintiffs'  request  to  allow  the  case  to  stand 
over  for  the  hearing  of  further  evidence.  Xo  doubt,  in  a 
proper  case,  a  trial  Judge  may,  in  his  discretion,  call  for 
further  evidence  before  adjudicating  between  the  parties, 
but  I  do  not  think  the  present  is  a  proper  case. 

The  actions  will,  therefore,  both  be  dismissed  with  costs, 
but  I  think  this  should  be  with  liberty  to  the  plaintiffs  to 
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commence  another  action  if  they  are  so  advised.  The  effect 
of  my  present  judgment  may,  or  may  not,  be  to  annul  the 
agreement  altogether,  but  that  should  be  decided  in  another 
action,  and  not  in  these.  Here  neither  party  has  asked  for 
cancellation.  The  defendants  simply  defended  and  entered 
no  counterclaim.  It  is  therefore  impossible  for  me  to  give 
any  judgment  for  cancellation  or  for  repa3rment  of  moneys 
already  paid,  as  was  suggested  by  Mr.  Hyndman. 


SASKATCHEWAK. 

KiMMER,  Local  Judge. 


June  1st,  1008. 


GHAMBBBS. 

CROWN  LUMBER  CO.  v.  FITZSIMMONS. 

V'rit  of  Sumtfiom — Irregularity — Writ  Signed  hy  Ckrh  of 
Court  instead  of  Local  Registrar — Practice — Motion  to 
Set  aside  Service  of  Writ — Grounds, 

Application  by  the  defendants  in  an  action  in  the 
Supreme  Court  to  set  aside  the  sen-ice  of  a  writ  of  summons, 
on  the  ground  that  the  tegistrar  signed  the  writ  as  clerk  of 
the  Court  instead  of  local  registrar. 

A.  E.  Vrooman,  for  the  defendants. 
E.  W.  F.  Harris,  for  the  plaintiffs. 

RiMMER,  Local  Judge: — This  is  an  application  by  the 
defendants  to  set  aside  service  on  them  of  the  writ  of  sum- 
mons. The  ground  of  the  application  is  that  the  copies  of 
the  writ  served  upon  the  defendants  purport  to  be  signed  ''  ^V. 
D.  Ebbels,  clerk  of  the  Court,'^  instead  of  "W.  D.  Ebbels, 
local  registrar."  Except  that  the  copy  purports  to  be  of  a 
writ  issued  in  the  Supreme  Court  of  Saskatchewan,  Judicial 
District  of  Cannington,  it  is  entirely  in  form  A  of  the  ?ohe 
dule  of  the  Rules  of  Court,  the  expression  "clerk  of  the 
Court "  being  retained  throughout.  Except  so  far  as  incon- 
pistent  with  the  Judicature  Act,  the  Rules  of  Court  in  font 
in  the  Supreme  Court  of  the  North- West  Territories  were 
continued  bv  sec.  55  of  the  Judicature  Act.     I  do  not  di^- 
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cover  anywhere  an  express  amendment  of  form  A.     None  has 
been  pointed  out  to  me  by  the  defendants'  counsel. 

The  only  provision  relied  on  as  inconsistent  with  form  A 
is  set'.  42  of  the  Judicature  Act,  which  reads :  "  For  each 
judicial  district  tlie  Lieutenant-Governor  in  council  may  ap- 
])oiDt  a  sheriff  and  also  a  clerk  as  officer  of  the  Court  to  be 
the  local  registrar  of  the  Supreme  Court  for  the  judicial  dis- 
trict of  .  .  ."  and  "may  name  the  place  at  which  such 
sheriff  and  local  registrar  shall  reside  and  keep  an  office." 

A  fact  of  which  I  can  take  judicial  notice  is  that  the 
Lieutenant-Governor  appointed  W.  D.  Ebbels  local  registrar 
of  the  Supreme  Court,  for  the  judicial  district  of  Canning- 
ton.  Under  sec.  42,  above  quoted,  the  local  registrar  is  de 
facto  the  clerk  of  the  Court.  Rule  1  provides  that  "  every  ac- 
tion, except  as  otherwise  provided,  shall  be  commenced  by 
writ  of  summons  in  form  A  in  the  schedule  hereto,  which 
>*Tit  shall  be  issued  by  the  clerk."  Section  55  of  the  Judi- 
cature Act  provides:  "All  Rules  of  Court  in  force  in  the 
Supreme  Court  of  the  North-West  Territories  at  the  time 
of  coming  into  force  of  this  Act  and  w^hich  are  not  incon- 
sistent herewith,  shall  remain  and  be  in  force  in  the  Supremo 
Court  of  Saskatchewan  until  they  shall  be  altered  or  amended 
hy  Rules  of  Court  under  this  Act." 

One  of  the  Rules  of  Court  in  force  which  must  be  read 
with  Rule  1  is  535 :  "  The  forms  contained  in  the  schedule  to 
this  Ordinance  shall  be  used  with  such  alterations  as  circum- 
stances may  require     .     .     .     ." 

If  the  original  writ  is  in  the  same  form  as  the  copy,  of 
which  there  is  no  evidence  before  me,  the  question  would  have 
to  be  decided  whether  Rule  1  is  or  is  not  inconsistent  with 
^w.  42  of  the  Judicature  Act.  But  for  Rule  535  I  should 
have  some  doubt  whether  any  authority  existed  for  substitu- 
tion of  the  style  "  local  registrar  "  for  clerk  of  the  Court.  It  is 
open  to  argument  that  form  A  remains  in  force  and  is  to  be 
used  just  SB  it  was  previous  to  the  Judicature  Act,  until  Rules 
of  Court  are  passed  under  sec.  55  altering  the  form. 

The  intention  of  the  legislature  is  to  be  taken  to  make  no 
alteration  in  the  law  beyond  its  explicit  declaration.  The 
only  explicit  declaration  is  that  there  shall  be  a  clerk  or  officer 
of  the  Court,  etc. 

Section  6,  sub-sec.  36,  of  the  Interpretation  Act  has,  T 
consider,  some  bearing  on  the  merits  of  this  application: 
"Whenever  forms  are  prescribed,  slight  deviations  therefrom, 
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not  affecting  the  substance  or  calculated  to  nuBlead,  shall  not 
vitiate.'^  I  do  not  think  the  defendants  can  be  considered 
to  have  been  misled  by  the  expression  clerk  of  the  Court  ap- 
plied to  an  officer  who  is  de  facto  such  under  the  Rules  and 
sec.  42^  of  the  Judicature  Act. 

The  application  is  to  be  dismissed  on  other  grounds,  how- 
ever. There  are  no  merits.  The  defendants  are  not  misled. 
They  come  before  the  Court  on  purely  technical  grounds.  In 
doing  so  they  must  be  correct  in  form.  They  have  put  no 
material  before  the  Court  to  enable  it  to  determine  whether 
the  ground  is  that  the  writ  is  bad  as  not  being  in  accordance 
with  the  copy,  or  that  the  service  is  bad  as  not  being  service 
of  a  true  copy,  except  the  affidavit  of  their  solicitor,  base^l 
on  information.  This  affidavit  is  to  the  effect  that  the  wrir 
and  copies  agree. 

In  such  case  the  application  should  be  to  set  aside  the 
writ.  There  is  no  irregularity  in  the  service.  If  anything, 
it  is  the  writ  which  is  irregular:  Hesker  v.  Jannaine,  2  L 
J.  Ex.  166.  Had  the  defendants  moved  to  set  aside  the  writ, 
the  case  would  be  one  for  amendment  on  terms,  if  there  i^^ 
any  irregularity:  Theriault  v.  Evans,  4  W.  L.  R.  550;  Cush 
ing  Bros.  v.  Groos,  4  W.  L.  R.  551. 

The  only  grounds  stated  in  the  summons  are  irregularitv 
of  service.  Of  this  there  is  no  evidence.  The  application  is 
dismissed  with  costs  to  the  plaintiffs.  The  defendants  to 
have  6  days  to  plead.     No  order  to  be  drawn  up. 


8ABKAT0HBWAV. 

Prendergast^  J.  June  1st,  1908. 

0HA1CBBB8. 

RE  NELSON  FORD  LUMBER  CO. 

Company — Winding-up — Petition  —  Preliminary  Objections 
— Irregularity — Failure  to  Indorse  Petition  with  Solici- 
tor s  Name  and  Address — Indorsement  of  Notice  of  3^o- 
tion  Served  with  Petition — Sufficiency — Status  of  Fp/'- 
tioners — Foreign  Company  not  Registered  in  Jurisdiction 
— No  Agent  or  Office  in  Jurisdiction — "Proceeding  in 
Respect  of  a  Contract" — "Proceeding  in  the  Court"— 
Dominion  Winding-up  Act. 

Upon  the  presentation  of  the  petition  and  application 
for  a  windinfj-up  order,  two  preliminary  objections  wero 
taken,  as  set  out  below. 
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T.  S.  McMorran,  Regina,  for  the  petitioners. 
C.  W.  Craig,  Moose  Jaw,  for  the  company. 

Prenderg^vst,  J.. — It  is  objected,  first,  that  the  petition 
and  copy  thereof  served  do  not  comply  with  Rule  50  of  the 
ConsoUdated  Rules  of  the  Court,  passed  under  the  authority 
of  sec.  134  of  the  Winding-up  Act,  in  that  they  have  not  in- 
dorsed thereon  "the  name  or  firm  and  place  of  business  of 
the  advocate  or  advocates  by  whom  such  petition  is  presented." 
But  I  find  that  the  notice  of  motion  served  with  the  petition 
on  the  company  is  signed  by  the  petitioners'  solicitor,  and 
also  gives  their  address  for  service.  The  two,  in  a  sense, 
form  the  one  document,  which,  considered  as  a  whole,  sup- 
phed  the  company  with  all  the  information  required  by  the 
Rule  to  be  given.  This,  with  the  fact  that  the  company  have 
appeared  on  the  application,  seems  good  ground  to  treat  the 
matter  as  a  mere  irregularity. 

The  other  objection  is  that  the  petitioners,  the  Winnipeg 
Paint  and  Glass  Company  Limited,  being  a  company  incor- 
porated under  the  laws  of  the  province  of  Manitoba  and  not 
registered  in  this  province,  has  no  standing  before  this  Court 
under  sec.  10  of  the  Foreign  Companies  Ordinance. 

I  think  the  objection  should  be  overruled,  on  the  follow- 
ing grounds: — 

1.  The  petition  substantially  brings  the  petitioners  within 
the  exception  provided  by  sec.  3,  sub-sec.  3,  of  the  said  Ordin- 
ance, by  alleging  that  they  have  "no  resident  ajrent  or  re- 
presentative, nor  warehouse,  oflfice,  or  place  of  business  in 
the  province  of  Saskatchewan."  If  that  allegation  is  true,  it 
seems  to  follow  that  if  they  did  any  business  in  the  province  it 
niiist  then  have  been — although  they  do  not  so  allege  in  the 
words  of  the  said  sub-section — by  travellers  taking  orders  or 
by  correspondence.  In  this  respect,  the  first  3i/>  lines  of 
sub-sec.  3  seem  to  be  a  surplusage,  in  the  sense  of  being  neces- 
sarily implied  by  the  balance  of  the  enactment. 

2.  Even  if  the  petitioners  do  not  come  within  the  excep- 
tion, this  proceeding  is  not  "  a  proceeding  in  respect  of  a  con- 
tract," as  contemplated  by  sec.  10  of  the  Ordinance.  It  if^ 
a  matter  connected  with  trade  and  commerce,  of  wider  con- 
cern than  a  mere  private  right,  and  which  goes  beyond  the 
particular  interest  which  the  petitioners  may  have  in  it,  or 
the  benefit  which  thev  mav  ultimatelv  derive  from  it. 
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3.  But  the  principal  ground,  in  my  opinion,  is  that,  while 
it  is  the  object  of  the  sec.  10  to  withhold  the  benefit  of  any 
proceeding  within  the  jurisdiction  of  the  Court  from  foaign 
companies  who  fail  to  comply  with  the  Ordinance,  this  is  not 
a  "  proceeding  in  the  Court."  This  proceeding  is  taken  un- 
der a  Dominion  Act,  and  it  is  regulated  by  the  Act  \\^\i 
and  the  Rules  formed  under  sec.  134  thereof.  The  Juclge 
hearing  the  petition  under  Rule  50  is  persona  designata.  In 
order  to  be  a  petitioner  under  the  Act,  it  is  enough  to  be  a 
creditor;  in  the  case  of  a  company  it  should  also  shew  that 
it  is  an  incorporated  company — ^which  it  has  done  here.  Hav- 
ing done  this,  it  is  within  the  statute,  and  has  not  to  bring 
itself  within  the  Ordinance. 

The  preliminary  objections  are  overruled. 


Prenderoast.  J. 


SASEATCHEWAH. 


CHAMBERS. 


June  1st.  1908. 


HOGAN  V.  BOOZAN. 

Interpleader — Application  by  Sheriff — Orounds  for  Reftumg 
Relief — Sale  of  Goods  Seized  without  Advertising — Vrf- 
judice  to  Clainhant — Notice  — Delay  in  Applying — Ruk^ 
of  Court — Payment  of  Part  of  Proceeds  of  Sale  to  Exe- 
cution Creditors. 


Summons  by  a  sheriff  for  an  interpleader  order  in  respect 
of  goods  seized  by  him  under  an  execution  against  the  de- 
fondant,  and  claimed  by  one  Inness. 

Casey,  Regina,  for  the  sheriff. 

T.  S.  McMorran,  Regina,  for  the  claimant. 

Prendergast,  J. : — The  application  on  the  return  of  the 
summon^*  herein  was  objected  to  on  several  grounds. 

It  appears  from  admissions  at  the  hearing,  although  not 
so  stated  in  any  affidavit,  that  the  applicant  sold  the  ^rood? 
seized,  which  were  not  perishable  goods,  by  private  sale  at 
an  elevator,  and  without  advertising  the  same  pursuant  to 
Rule  357  of  the  Judicature  Act. 
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It  may  be  probable  enough  that  the  fair  market  price  was 
obtained  in  this  case,  as  it  is  generally  in  such  sales;  yet  I 
am  not  in  a  position  to  say  so. 

Xor  can  I  say  that  the  claimant,  who  appears  to  have 
been  prejudiced  by  being  informed  of  the  proceedings  only  at 
a  later  date,  might  not  have  been  made  aware  of  the  same 
sooner,  had  the  sale  been  advertised  as  required.  The  claim- 
ant may  have  on  those  grounds  a  claim  for  damages,  which 
the  granting  of  relief  to  the  applicant  would  deprive  him  of. 

Then,  having  received  notice  of  the  claim  on  12th  Feb- 
ruary, the  applicant  took  on);  the  interpleader  summons  on 
6th  May — or  nearly  3  months  later.  It  appears  that  the 
solicitors  for  all  the  parties  in  the  case  have  their  offices  in 
the  city  of  Regina.  It  was  urged  for  the  applicant  that  he 
at  once  gave  notice  of  the  claim  to  the  plaintiffs  (execution 
creditors),  but  that  they  made  no  reply  either  to  admit  or  dis- 
pute the  claimant's  title.  This  is  no  answer,  as  the  applicant 
need  not,  under  Rule  433,  have  waited  more  than  4  days  for  a 
reply,  and  could  have  then  taken  out  the  summons.  "The 
sheriff  must  make  his  application  without  delay,  or  he  will  be 
refused  the  relief :"  Cababe  on  Interpleader,  p.  39 ;  Beale  v. 
Overton,  2  M.  &  W.  534;  and  Mutton  v.  Young,  16  L.  J. 
C.  P.  165. 

But  the  strongest  objection  is  that  the  applicant  has  paid 
over  to  the  plaintiffs  part,  being  about  half,  of  the  proceeds 
of  the  sale.  It  is  true  that,  at  the  time,  he  had  not  yet 
received  notice  from  the  claimant,  but  he  did  so  within  2 
months  of  the  levy,  contrary  to  sec.  3  of  the  Creditors'  Re- 
lief Ordinance.  Then,  after  stating  in  his  affidavit  in  sup- 
port of  the  summons  that  he  was  willing  to  pay  or  transfer 
into  Court  the  full  amount  of  the  levy,  less  costs,  the  appli- 
cant stated  on  the  hearing,  through  his  counsel,  that  this  was 
a  clerical  error,  and  that  he  was  only  willing  to  pay  over 
about  half,  being  what  is  left  in  his  hands  after  paying  $110 
to  the  plaintiffs. 

"The  sheriff  cannot  apply  unless  the  goods  or  money  in 
quefition  are  actually  in  his  hands:"  Scott  v.  Lewis,  2  C.  M. 
&  R.  289. 

"If  the  sheriff  pay  over  the  proceeds  of  an  execution  to 
the  judgment  creditor,  he  is  not  entitled  to  relief:"  Inland 
V.  Burhill,  5  C.  P.  D.  147.  See  also  Henderson  v.  Watson, 
23  Or.  355. 

The  position  taken  by  •  the  applicant  here  is  practically 
that  he  submits  to  the  Court  only  part  of  the  levy,  but  claims 
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relief  as  to  the  whole — which  cannot  be  countenanced  in  this 
proceeding. 

The  application  will  be  dismissed  with  costs. 


Prendergast,  J. 


SASEATCEEWAH. 


TBIAL. 


June  2nd.  1908. 


CANADIAN  CO-OPERATIVE  CO.  v.  TRAUNICZEK. 

Promissory  Note  —  No  Place  of  Payment  Mentioned  —  ^o 
Necessity  for  Presentment — Action  by  Foreign  ConqMjf 
not  Registered  under  Foreign  Companies  Ordinaim— 
Note  Given  in  Payment  for  Shares — '*  Contract  Made  in 
Connection  with  Business  Carried  on  '* — Note  Indorsed  l^ 
Plaintiffs,  Payees,  in  Blank — No  Surrender— tnterni  ift 
Note — Status  of  Plaintiffs. 

The  plaintiffs,  a  company  incorporated  under  the  law? 
of  the  province  of  Manitoba,  but  not  registered  in  Saskat- 
chewan, sued  the  defendant  on  his  promissory  note  in  their 
favour  for  $150. 

The  grounds  of  defence  were :  first,  that  the  note  was  not 
presented  for  payment;  and  second,  that  the  plaintiflfs  not 
being  registered  under  the  Foreign  Companies  Ordinancf, 
1903,  were  not  capable  of  maintaining  the  action. 

Bigelow,  Regina,  for  plaintiffs. 
F.  W.  G.  Haultain,  for  defendant. 

Prendergast,  J. : — It  is  enough,  I  think,  in  order  to 
dispose  of  the  first  ground,  to  point  out  that  no  place  of  pay* 
iiient  is  mentioned  either  in  the  body,  or  by  way  of  memoran- 
dum on  any  part  of,  the  note,  it  being  provided  by  sec.  S*) 
of  the  Bills  of  Exchange  Act  that  in  su,ch  cases  "  presentation 
for  pa}Tnent  is.  not  necessary  in  order  to  render  the  maker 
liable.'^ 

With  respect  to  the  second  ground,  I  have  no  hesitation  m 
saying  that,  if  the  fact  were  in  issue,  the  onus  wouhl  bt^ 
on  the  plaintiffs  to  shew  that  they  were  registered.  1  J^^)' 
BO,  considering  that  the  point  is  raised  in  the  defence,  and  he- 
cause  sub-sec.  2  of  sec.  10  of  the  Ordinance  so  provides. 
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But  there  are  actions  and  proceedings  that  foreign  com- 
panies that  have  not  registered  are  capable  of  maintaining^ — 
their  incapacity,  under  sec.  10,  extending  only  to  "  any  action 
01  other  proceeding  in  respect  of  any  contract  made  in  whole 
or  in  part  in  the  Territories  in  the  course  of  or  in  connection 
with  business  carried  on,  without  registration." 

The  note  sued  on  here  was  given  for  3  shares  in  the  capital 
stock  of  the  company. 

The  question  is,  whether  this  transaction  comes  within 
the  restriction  of  sec.  10 ;  and,  if  not,  it  is  not  necessary  that 
the  company  should  have  registered  to  maintain  the  action. 

In  my  opinion,  it  does  not.  The  company  are  not  stock- 
brokers, and,  even  then,  it  could  not  be  said  to  be  part  nf 
their  business  to  sell  their  own  stock.  The  selling  of  shares 
is  in  the  nature  of  a  preliminary  act,  and  it  does  not  come 
within  the  class  of  business  which  is  the  normal  object  of 
the  company,  and  for  the  transaction  of  which  they  were 
incorporated.  In  the  United  States  it  has  been  repeatedly 
held  that  "  for  a  foreign  corporation  to  take  subscriptions  to 
its  capital  stock  within  the  domestic  state"  is  "not  to  be 
doing,  transacting,  or  carrying  on  business  within  the  dom^- 
tic  state:"  Payson  v.  Withers,  19  Fed.  Cas.  No.  10,  864-5 
Bis.  269.  In  this  view,  this  is  not  an  action  which  the 
plaintiffs  are  incapable  to  maintain,  and  they  do  not  come 
within  sec.  10  of  the  Ordinance. 

Another  objection  was  taken  at  the  trial,  based  on  tlie 
fact  that,  when  the  note  in  question  was  produced,  it  was 
found  to  have  the  following  indorsed  thereon :  "  Canadian  Co- 
operative Company  Limited,  per  John  McVicar," — the  de- 
fendant's contention  being  that  the  plaintiffs  have  no  longer 
any  interest  in  the  same. 

But  a  note  is  not  negotiated  by  indorsement  alone;  there 
TTuiPt  also  be  a  surrender.  The  company  could  have  kept  the 
note  with  the  indorsement  that  it  now  bears,  and  produced  it 
into  Court  as  due  holders.  Instead  of  this,  we  find  the  plain- 
tiffs' solicitor  in  possession  of  the  note  at  the  time  of  the 
trial,  and  producing  it  as  the  plaintiffs'  property.  It  seeniR 
clear  that  the  simple  fact  of  the  note  bearing  the  said  indorse- 
ment, which,  mioreover,  is  an  indorsement  in  blank,  is  not 
enon^h  to  dispel  the  necessary  conclusion  arising  from  the 
relations  of  the  two  as  solicitor  and  client. 

The  case  of  Jones  v.  England,  5  W.  L.  H.  83,  is  altosrether 
different,  as  there  the  plaintiff  indorsed  the  note  sued  upon 
Tiot  in  blank,  but  to  his  solicitor  by  name.     And  even  then. 


552 


THE   Wt^i^TEltX  LAW  Hi:i'OliTr.R. 


relying  on  Boloman  v.  Bank  of  England,  13  East  135^ 
La  Cimunittte  v.  Bank  of  England,  D  M.  &  VV,  2*H 
learned  brotiier  Newlands  held  that  no  property  in  tiii 
pSBsed  to  the  aofk-itorj  and,  that  although  the  latter 
ha^e  sued  oi  his  own  name,  he  CQUld  have  done  so  jnei 
agent  for  the  plain titL 

There  will  l>e  judgment  for  the  plaintiffs  with  cost 


SASKATCHEWJJf. 


PREKDERGAST,  *h 


June  4th  j 


TBIAL. 

SIEUNU  V.  VILLAGE  OF  KKONATJj 

Vontraci — Work  and  Labour- — Construciion  of 

Abandonment  - —  Acceptance  of  Part  of  Worh  A4 
Done — Pni/mtmi  for  Value  of  Work — Municipal  Co 
iioti — Vonlravl  nut  undfr  Sval — Powers  of 
— Receiving  Henrfii  of  Work, 

The   plaintiff  claimed  $4'22,50   fo"r   having  dug  ^ 
pur&iiant  to  tht*  following  a^eement:^ 

"  Kronau,  Sask.,  July' 
"  Agreement  hetween    II.    Mutton,   overseer  villi 
Kronau,  and  John  Steling,  Te  drilling  of  a  well  for 
of  Kronau, 

**  1,  John  Hielin^%  flo  herehy  agree  to  drill 
aaid  villaps  of  Kronau  on  conditiona  and  terniB  mer 
as  follows: — 

*'Thc  fir*it  ^no  feet  at  mm  per  foot 

*^Thu  third  100  feet  at  %t,%h  per  foot/ 

''The  fourth  100  feet  at  $2.50  per  foot. 

"Casing  ineludetl 

*'Iu   case   of  a  dry  hole,   half   the   price  only] 

eliargcd;   and   in   any   case   not   to  exceed    $750,    i 

Henry  Mutton,  overseer  villa^^e  of  Kronau,  do  herebj 

to  pay  John  Sibling  for  rl^iilling  oT  well  on  above  meii 

conditions  and  terms. 

"  Henry  Mutton,  overseer  village  of 
«John^  Siding." 

The  defence  was  guhstantially  to  the  effect  that 

verbally  agreed  between  the  parties  that,  as  soon  ai 
was  obtained,  the  plaintiff  was  to  test  the  j^t 
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a  steam  purap  far  one  day ;  that  the  plaintiff  stopped  boring 
before  a  supply  of  water  was  obtained,  and  left  without 
making  any  test,  and  without  instructions  from  the  defend- 
ants; and  that  the  plaintiff  leit  the  well  without  casing  it 
as  agreed,  by  reason  of  which  the  well  caved  in  and  was 
absolutely  useless  and  worthless  to  the  defendants. 

S.  Secord,  for  plaintiff. 

W.  M.  Martin,  for  defendants. 


Prendergast,  J.: — I  interpret  the  agreement  as  mean- 
ing that,  unless  a  supply  of  water  was  sooner  reached,  the 
plaintiff  was  bound  to  bore  down  to  364  feet,  the  extreme 
depth  fixed  by  the  limit  of  $750;  that  the  supply  of  water 
contemplated  was  a  sufficient  supply  of  water  fit  for  domestic 
purposes;  and  that  until  such  supply  was  struck,. the  well 
would  'still  be  a  "  dry  hole,"  even  if  water  in  insuflScient 
quantity  or  of  undesirable  quality  was  reached  before. 

The  plaintiff  bored  and  cased  the  well  to  a  certain  depth, 
which  be  gives  as  213  feet,  but  which  I  find  to  be  165.  I 
?o  find  on  the  evidence  of  Archibald  Stitsworth,  to  whom 
the  defendants  subsequently  gave  the  contract  for  comple- 
tion, and  who  says  that  having  taken  out  the  casing  put  in 
by  the  plaintiff,  he  found  it  to  be  about  163  feet  long,  and 
that  the  well  was  dug  about  2  feet  further  down.  He  says 
that  at  that  depth,  he  reached  soap-stone  which  had  not  been 
out.  He  also  says  he  asked  the  plaintiff  how  much  deeper 
than  the  casing  the  well  was,  and  he  replied  about  2Vi2  feet. 
It  is  strange  that  on  a  fact  so  essential  and  which  he 
could  have  others  ascertain  so  easily  at  the  time,  the  plain- 
tiff did  not  prwluce  a  single  witness,  besides  himself,  to 
testify  as  to  the  depth  of  the  well. 

Having  then  bored  that  distance,  the  plajntiff  struck 
water,  and  notified  the  village  overseer.  The  latter,  how- 
ever, was  not  satisfied.  He  says  that  the  plaintiff  refused 
to  either  test  the  well  or  let  him  test  it  .  The  plaintiff 
admits  that  he  was  asked  to  bore  deeper,  but  he  would  not. 
He  says :  "  I  asked  him  if  the\^d  pay  me  for  a  wet  hole,  but 
they  wouldn't,  and  I  did  not  go  deeper.'' 

Wliether  the  plaintiff  was  bound  or  not  to  tost  the  well, 
the  onus  was  smely  on  him  at  the  trial,  not  havinjr  l>onrl 
tli<  full  354  feet,  to  shew  that  the  water  that  he  Rtnick 
^*as  oi  sufficient  quantity  and  of  i^^p^A  quality,  and  lift  ha* 
failed  to  shew  that  he  struck  a  sufficirnt  ruj^fiiy,  while  j»ijrh 
water  as  he  struck  is  proven  to  have  heen  unfit  for  f]oruf'*t\c 
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purposert,  Her€  again,  .there  was  only  one  witness  for  the 
plaintiff  who  ^aid  he  tasted  the  water,  fo(r  the  plaintiff  did 
not  do  so  111 ni self — and  even  that  witness  said  that  it  was 
**  kintl  of  bitter — a  little  bitter."  His  contention  that  k- 
eaiis^e  he  had  ?;  truck  that  supply,  he  would  be  entitled  to  W 
paid  for  a  wet  hole  even  if  he  did  not  strike  a  good  supply 
by  boring  dt-eper,  is  untenable,  in  my  opinion.  At  all 
events,  whatever  the  oversee r^s  view  of  the  matter  might 
have  been,  the  plaintiff^s  duty  was  to  bore  the  full  depth  of 
354  feet,  if  need  be,  and  then  make  his  claim  as  he  might 
conceive  it  to  be.  Having  abandoned  the  contract,  he  ean- 
notj  rel>-ing  on  the  above  facts  alone,  recover  anything  on 
hi©  claiin. 

But  the  defendants  have  accepted  the  part  performance. 
They  employed  one  Stitsworth  first  to  test  the  well,  and 
then  gave  tlie  contract  over  to  him.  Stitsworth  beared  at 
the  sajne  place,  using  the  165  feet  bored  by  the  pliintiff, 
As  the  plaintiff's  boring  took  up  an  area  of  about  6  inches 
in  diameter  of  the  surface  of  the  ground,  there  was  ample 
rooiti  for  Stitsworth  to  bore  elsewhere.  Nothing  compelled 
hiin  to  bore  at  that  particular  place.  I  must  hold  that  the 
defendants  accepted  the  part  performance  under  circum- 
stances implying  a  promise  to  pay. 

TIlc'  fjurstion  is  what  the  part  peo-formance  was  worth 
to  the  defendants. 

Stit?^ worth  first  tested  the  well.  He  says  he  charged 
for  this  '"  $100  and  board,  making  about  $200."  Let  us  say, 
thcTK  $175.  This  does,  indeed,  seem  exorbitant.  If  the 
water  as  the  overseer*  says,  was  "very,  ver}%  veJry  bitter." 
there  was  not  much  object  in  trying  to  ascertain  what  the 
flow  niiglit  be,  and  it  seems  that  the  only  thing  to  be  done 
Tvas  to  empty  the  well. 

Stitsworth,  however,  found  in  the  casing,  40  feet  from 
the  f^nrface,  an  obsttruction  consisting  in  a  piece  of  maple 
1^  iiiilses  long.  He  also  states  that  the  plaintiff  had  dug 
a  6-ineh  hole  and  put  5-inch  casing  into  it,  and  that  this 
reijuiriHl  the  replacing  of  the  latter  by  5-inch  casing.  I  do 
not  think  it  is  shewn  that  the  hole  was  a  6-inch  hole,  al- 
though it  itiay  have  so  looked  near  the  surface,  nor  that  it 
w^^  necessary  in  any  event  to  change  the  casing.  Stitsworth 
^idriiits  that  the  obstruction  could  be  removed  without  lift- 
ing the  easing,  although  saying  also,  **as  to  with  or  without 
ii  goixl  (h-ai  id'  trouble,  I  donH  know."  For  removing  the 
obstruction  and  emptying  the  well,  I  will  allow  $75.  which 
\^  for  ;i  little  less  than  three  davs,  on  the  basis  of  Stit?- 
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worth  having  spent  a  week,  according  to  the  overseer,  on 
this  preliminary  wo(rk. 

As  far  as  Stitsworth's  boring  had  proceeded  at  the  time 
of  the  trial,  a  good  supply  of  water  had  not  yet  been  reached. 
The  plaintiff,  for  the  166  feet  he  bored,  is  then  entitled 
only  to  $1  (instead  of  $2)  per  foot,  or  $165,  from  which 
must  be  deducted  the  $75  for  Stitworth's  preliminary  work. 

I  do  not  take  into  consideration  the  price  paid  Stits- 
worth  on  his  contract  for  boring,  as  I  am  unable  to  ascertain 
the  same  owing  to  the  fact  that  the  village  provides  for  the 
board  of  his  men,  details  of  which  were  not  given,  and  which 
was  not  done  in  the  plaintiff's  case. 

The  defence  also  raises  the  objection  which  was  urged 
at  the  close  of  the  plaintiff's  case,  and  again  on  the  argu- 
ment, that  the  agreement  is  not  under  the  seal  of  the 
village  of  Kronau,  and  also  that  the  provisions  of  sees.  40 
and  40a  of  the  village  Ordinance  were  not  complied  with. 

The  oveirseer  stated  in  evidence  that  the  work  had  been 
duly  authorized  by  a  majority  of  the  resident  ratepayers 
and  by  the  Commissioner  of  Public  Works,  but  did  not  say 
whether  a  petition  had  been  drawn  up  in  the  required  form, 
not  that  the  Commissioner's  authorization  was  in  writing. 

I  am  of  opinion,  however,  that  the  plaintiff  is  entitled  to 
recover,  on  the  ground  that  the  contract  is  within  the 
powers  of  the  village,  and  that  they  have  adopted  the  work 
and  taken  the  benefit  of  it:  Pim  v.  Municipal  Council  of 
Ontario,  9  C.  P.  304;  Canada  Central  R.  W.  Co.  v.  Murray, 
8  S.  C.  K.  313;  Bemadin  v.  Municipality  of  North  Dufferin, 
19  S.  C.  E.  581. 

There  vnll  be  judgment  for  the  plaintiff  for  $90  and  costs. 


SASKATCHEWAN. 
Wetmore^  C.J.  June  6th,  1908. 

THIAL. 

HYDE  V.  HEID. 

Sale  of  Goods — Specific  Articles  to  be  Manufactured  —  7?^- 
fusal  of  Purchaser  to  Accept — Justification  for — Rescis- 
sion of  Contract. 

Action    (in  a  District  Court)  for  the  price  of  a  quantity 
of  iron  sold  by  the  plaintiff  to  the  defendants. 

R.  A.  Carman,  Balgonie,  for  plaintiff. 
W.  B.  Scott,  Regina,  for  defendants. 
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-The 


price 


jf  the  iron 


whicli   the  ilefeiidants  are  eiititlerl  t^  a  ere«lit 
macliine  aniij  living  a  Imlaure  ilue  the  plamtj 
of  his  claim  of  $65.40.     The  plaintitTs  right  \A 
amount  was  estaljliehed.     It  wag  not  seriously  I 

The  defendants  counterclaim  for  the  price  t 
whrch  they  allege  the  plaiotijf  requested  them  to 
for  hm\  at  Eegina^  to  be  delivered  at  Balgonie.  \ 
that  the  plaintilT  re^juired  50  palletiii  for  use  a| 
that  he  was  operating^  and  ordered  thein  froiii 
ants,  and  sent  by  an  agentj  as  a  pattern,  one  of] 
which  he  had  used  in  the  machine,  and  which  f^ 
agent  appeared  at  tiie  defendants'  place  of  tms^ 
the  pattern  from  which  the  pallets  were  to  be 
difiiculty  that  presents  iti^elf  in  the  caFe  is  thai 
evidence  to  establisli  that  the  pattern  left  was  ^ 
ered  by  the  plaint  iff  to  tlie  agent.  The  defcni 
faetured  18  of  tlicse  pnllets  from  the  patterix 
shipped  them  to  the  plaintiff  at  Balgonie.  Ol^ 
fendantsi  swore  tliat  tlie  palletB  that  they  nuidei 
were  in  accordance  with  the  pattern.  Wlien  thai 
rived,  they  did  not  fit  the  nuichine,  and  the  plj 
diately  returned  them  (having  first  eiamined  aTid' 
stating  that  they  were  useless,  and  requiring  th^ 
to  grind  them  down  so  that  they  would  fit.  TJ 
reived  back  by  the  defendants  without  any  prof 
tion,  and  the  balance  (3*^)  were  never  shipp*^d,: 
fendants  state  that  the  reasmi  they  did  not  shi 
was  tiecause  they  did  not  suit  tlie  plaintiff.  Tl 
turned  were  not  ground  down*  and  were  retaind 
fend  ants;  in  fact,  they  paid  no  more  aHentiow 
tract.  The  plaintiff  had  to  purchase  jjallets  elsei| 
transactions  took  place  about  July,  1SH>6,  and  \ 
hcEiiil  not! ling  more  about  the  pallets  in  quei§tio| 
a  year  ago^  when  he  requested  a  settlement  for  I 
then  the  defendants  set  up  tfieir  claim  for  the 

Notwithstanding  the  fatt  tliat  there  is  no  e 
tablisli  tliat  the  pattern  handed  to  tfie  defend 
agent  from  which  to  make  tliese  pallets  was  not  j 
tlie  unc  del i\ ered  by  the  plaintiff  to  the  ogent,  i 
standing  th,e  faet  that  one  of  the  defendants  $i^ 
pallets  were  made  in  arcordance  with  the  patt^ 
opinioii  that  the  defendants  are  not  entitled  tl 
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their  eounterclalm.  In  the  first  place,  there  was  no  arrange- 
ment between  these  parties  that  tlie  articles  were  to  be  de- 
livered by  instalments,  and  therefore  the  plaintiff  was,  under 
sec.  30  of  the  Sale  of  Goods  Ordinance,*  not  bound  to  receive 
the  18  pallets  sent  to  him.  He  did  not,  however,  refuse  to 
take  delivery  or  pay  for  the  pallets  on  that  ground.  I  am  of 
opinion  that  the  plaintiff  had,  under  the  circumstances,  a 
perfect  right  to  treat  the  contract  as  rescinded,  and  therefore 
the  defendants  are  not  in  a  position  to  recover  on  their  coun- 
terclaim. 

There  will  be  judgment  for  the  plaintiff  on  his  cause  of 
action  for  $65.40  with  costs,  and  there  will  also  be  judgment 
for  the  plaintiff  on  the  counterclaim  for  costs. 


TXTEON  TERRITOET. 
DuGAS,  J.  June  1st,  1908. 

TRIAL. 

JONES  V.  OKADA. 

Sale  of   Ooods — Conditional  Sale — Payment  by  Instalments 

Defa^^^  —  Seizure  of  Goods  by  Vendor — AcKnowledg- 

ment  by  Purchaser  of  Amount  Due — Chattel  Mortgage  by 
Purchaser  to  Vendor  of  Same  Goods — Agreement  of  Ven- 
^Qf — Failure  to  Put  Purcliaser  in  Possession  of  Goods — 
Sal^  hy  Vendor — Dismissal  of  Action  for  Balance  Due — 
Costs. 

Action  to  recover  $524.25,  in  the  circumstances  stated 
below. 

F.   G.    Crisp,  for  plaintiff. 
J.  A.   Clarke,  for  defendant. 

DuGAS,  J.: — On  1st  April,  1905,  the  defendant  bought 
from  the  plaintiff  one  40-horse  power  boiler  complete,  with 
movLTktiTkgs,  one  Laidlaw-Dunn  No.  6  duplex  pump,  and  1,300 
feet  (more  or  less)  of  6-inch  hydraulic  pipe,  then  situate  at 
the  mouth  of  Last  Chance  on  Hunker  creek,  for  $1,700;  the 
proprieto/ship  therein  to  remain  in  the  plaintiff  until  paid. 
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according  to  the  deed  of  sale,  though  the  possession  was  to 
be  given  immediately  to  the  defendant. 

There  was  a  proviso  by  which  the  plaintiff  would  have 
the  right,  in  default  -of  payment,  *"  to  distrain  therefor  upon 
the  said  goods  sold,  and  by  distress  warrant  to  recover  by 
way  of  rent  reserved  as  in  the  case  of  demise  of  the  said 
chattels,  so  much  of  the  said  sums  due."  I  cite  word  for 
word. 

The  defendant  having  failed  in  the  payment  of  pome  of 
the  instalments,  the  goods  were  seized  through  one  Lowden, 
acting  as  bailiff  for  the  plaintiff.  Evidently  some  payments 
had  been  made  under  this  sale. 

On  27th  April,  1907,  the  defendant  acknowledged  him- 
fielf  to  be  indebted  to  the  plaintiff  in  the  sum  of  $500,  with 
interest  at  9  per  centum  from  1st  March,  1907,  and  mort- 
gaged the  same  goods  to  secure  the  payment  of  the  said  sum 
with  interest,  "  to  be  paid  by  instalments  of  $200  on  the  1st 
of  July,  $200  on  the  1st  of  August,  and  $100  on  the  1st  of 
September,  then  following,  with  interest  as  aforesaid,"  the 
goods  being  released  by  the  said  plaintiff  to  the  defendant 
by  a  writing  signed  by  him  the  same  date  and  indorsed  on 
the  mortgage  of  1st  April,  1905.  This  release  could  be  per- 
fected only  upon  an  order  to  Mr.  Lowden,  the  bailiff  who  had 
seized  the  goods. 

The  defendant,  having  failed  in  his  payments,  is  now 
sued  for  the  recovery  of  $524.25,  as  representing  the  capital 
and  the  interest  thereon  to  the  date  of  the  institution  of  the 
action. 

Several  defences  were  set  up,  fraud,  misconception  by  the 
defendant,  he  being  a  foreigner,  and  the  rest,  but  these  hate 
been  abandoned  by  the  defendant,  who  now  stands  purely 
and  simply  upon  the  plea  that  the  plaintiff,  at  the  time  of 
signing  the  second  mortgage,  having  undertaken  to  release  the 
goods,  did  not  do  so,  or,  at  all  events,  in  such  a  way  as  to  put 
the  defendant  in  immediate  possession  thereof. 

The  defendant,  all  though  his  evidence,  has  affirmed  that 
when  signing  the  second  mortgage  he  did  not  owe  the  $500, 
and  that  he  agreed  to  bind  himself  to  that  amount  only  be- 
cause he  was  in  absolute  need  of  an  immediate  possession  of 
the  pipe,  which  would  have  helped  him  to  take  advantage  of 
the  April  and  May  water  to  work  with  advantage  on  his 
claim.  He  says  that,  although  he  did  not  owe  that  sum. 
he  was  quite  willing  to  pay  it,  as  $500  would  have  been  noth- 
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ing  to  him  if  he  could  have  worked  his  claim  at  the  proper 
time. 

It  appears  that  when  the  plaintiff  made  the  seizure  un- 
der the  first  mortgage  this  pipe  was  removed.  The  defendant 
seems  to  have  had  some  suspicion  as  to  where,  but  not  in  a 
way  certain;  yet  at  the  trial  it  was  proven  that  out  of  the 
8*20  feet  only  of  pipe  which  ever  existed,  instead  of  1,100  or 
1,300  as  the  two  mortgages  mentioned,  350  feet  were  in  the 
jK)sse68ion  of  Wilson  &  Townsend,  miners,  on  the  same 
creek,  and  the  balance  (about  470  feet)  in  that  of  Ijowden, 
the  bailiff  who  acted  for  the  plaintiff,  and  who  was  using  it. 

The  defendant  swears  that  he,  immediately  after  27th 
April,  1907,  not  receiving  the  pipe  in  question,  or  ratlier 
not  having  any  means  of  having  it  delivered  to  him,  as  lie 
did  not  know  who  had  the  possession  or  the  control  of  it, 
came  purposely  to  Dawson  2  or  3  times  about  the  beginning 
of  May,  1907,  to  see  the  plaintiff  and  obtain  some  means 
through  him  of  becoming  in  possession  of  the  pipe.  Every 
time  the  plaintiff,  according  to  what  the  defendant  says,  told 
him  that  he  would  see  to  their  immediate  release,  and,  in  one 
instance,  told  him  that  he  would  give  an  order  to  liowden  to 
that  effect. 

Lowden  is  examined,  and,  on  his  first  statement,  he  de- 
clares that  he  only  received  the  order  to  deliver  those  goods 
in  the  latter  part  of  May.  The  defendant  says  that  he  sa\f 
him  for  the  first  time  only  at  the  beginning  of  June.  About 
this  I  believe  it  can  be  said  that  they  aire  about  in  accord,  as 
a  few  days  does  not  make  much  difference  at  that  period. 

By  all  the  facts  in  the  case  I  am  induced  to  believe  that 
it  was  only  at  that  time  that  Lowden  so  met  the  defendant, 
although  afterwards  he  says  that  it  was  between  6th  and 
12th  May.  It  being  so,  I  can  understand  that  the  defendant, 
having  no  more  object  in  obtaining  the  possession  of  the  pipe, 
consented  to  allow  Lowden  to  retain  possession  of  the  same 
for  his  own  use. 

The  testimony  of  Lowden  is  somewhat  contradictory,  and, 
on  that  account,  I  must  take  the  evidence  given  by  the  de- 
fendant as  giving  the  real  facts  and  real  dates.  In  no  way  is 
the  defendant  contradicted  as  to  his  visits  to  Jones  in  Daw- 
pon  3  times  from  2'7th  April  to  3rd  or  4th  May,  and  his 
insistence  about  obtaining  immediate  possession  of  the  pipo. 
Mr.  Jones  was  here,  and  was  not  examined  as  a  witness,  and, 
therefore,  that  part  of  the  evidence  of  the  defendant  has  to 
he  taken  as  representing  the  true  facts. 
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Later  on  part  of  the  pipe  was  found  by  the  defendant 
to  be  in  the  possession  of  Wilson  &  Townsend.  How  it  came 
into  the  possession  of  Wilson  &  Townsend  we  do  not  know 
exactly,  though  Lowden  was  asked  to  permit  them  to  use 
them. 

I  am  forced  to  admit  that  the  fact  of  giving  a  consent  to 
Ijowden  to  continue  using  a  portion  of  the  pipe  which  he 
had,  and  the  charging  of  $20  to  Wilson  and  Townsend  for 
the  use  of  what  they  had,  weakens,  to  a  certain  extent,  the 
position  of  the  defendant,  as  that  shews  that,  even  after  the 
delays  for  delivery  and  at  a  time  when,  according  to  his  own 
affirmation,  tliey  were  of  no  more  use  to  him,  he  still  con- 
tinued to  hold  himself  as  the  proprietor  thereof  under  the 
mortgage. 

While  this  action  was  pending  the  plaintiff  had  the  same 
goods  seized  and  sold;  there  is  an  admission  to  that  effect; 
and  he  recovered  on  the  sale  $300.  In  view  of  his  negli- 
gence to  have  those  goods  which  were  under  his  control  de- 
livered at  a  proper  time,  I  think  that  he  was  at  fault,  and 
that,  the  goods  having  been  sold  for  his  benefit,  this  action 
should  be  dismissed ;  I  would  say  with  costs  if  the  defendant 
had  not  given  that  consent  to  Lowden  and  received  the  $20 
from  Wilson  &  Townsend ;  but,  on  that  account,  there  will 
be  no  costs  in  his  favour.  Taking  this  view  of  the  case,  the 
counterclaim  is  also  dismissed  without  costs. 


Western  Law  Reporter 

Vol.  VIII.  TORONTO,  AUGUST  1,  1908.  No.  7. 

XAHITOIA. 

May  20th,  1908. 

court  of  appeal. 

POLIQUIX  V.  ST.  BONIFACE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Action  by 
Purchaser  for  Specific  Performance — Acceptance  of  Lease 
by  Purchaser  from   Vendor — Estoppel — Pleading. 

Action  for  specific  performance  of  an  agreement  by  de- 
fendant to  sell  to  plaintiff  4  Mission  lots  in  St.  Boniface. 

The  statement  of  claim  alleged  the  contract  of  sale,  the 
taking  of  possession  by  plaintiff,  and  making  improvements. 

The  defences  set  up  were:  (1)  gene»ral  denial;  (2) 
'  that  if  the  plaintiff  was  at  any  time  in  possession  of  the 
lands,  he  was  in  possession  only  as  tenant  of  the  defend- 
ant under  a  lease  in  writing  made  between  the  defendant 
and  the  plaintiff;'^  (3)  the  4th  section  of  the  Statute  of 
Frauds. 

At  the  trial  before  Cameron,  J.,  during  the  cross- 
examination  of  plaintiff,  defendant's  counsel  produced  a 
Ic-ase  from  defendant  to  plaintiff  of  certain  lands,  includ- 
ing the  lots  in  question.  The  lease  was  dated  some  yeairs 
subsequent  to  the  alleged  date  of  purchavse  and  had  ex- 
pired before  the  commencement  of  the  action. 

The  plaintiff  admitted  his  signature  to  the  lease,  but 
haid  he  was  not  able  to  rehd  English,  and  that  he  was  in- 
duced to  sifpi  the  document  by  misrepresentation  as  to  its 
nature. 

▼OI*.  Till.  W.L.B.  HO.   7—38 
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At  the  conclusion  of  plaintiflPs  examination  defendant's 
counsel  submitted  that  the  action  must  fail,  and  that  plain- 
tiff was  estopped  by  reason  of  the  lease. 

Cameron,  J.,  held  that  the  plaintiff  was  effectually 
concluded,  so  far  as  this  action  was  concerned,  and  dis- 
missed it  with  costs. 

Prom  that  decision  the  plaintiff  appealed. 

A.  B.  Hudson  and  A.  Anderson,  for  plaintiff. 

G.  A.  Stewart  Potts,  for  defendant. 

The  Court  (Richards,  Perdue,  and  Phippen,  JJ.A.), 
held  that  the  second  defence  did  not  amount  to  a  plea  of 
estoppel;  and  that,  in  any  event,  the  lease  having  eipired 
before  the  commencement  of  the  action,  there  was  no 
estoppel. 

Phippen,  J. A.,  was  of  opinion  that  the  existence  of  the 
lease  was  not  necessarily  inconsistent  with  the  contract  of 
sale,  and,  therefore,  did  not  dreate  an  estoppel. 

Appeal  allowed  and  new  trial  granted.  Costs  of  the  trial 
and  of  the  appeal  to  be  costs  to  plaintiff  in  any  event  of  the 
cause;  the  defendant  to  be  allowed  one  week  from  entry  of 
order  to  amend,  and  plaintiff  one  week  thereafter  to  =reply 
to  the  amendment. 


UANITOBA. 

June  8th,  1908. 
court  of  appeal. 

DAVIS  V.  O^BRIEN. 

BuiMdng  Contract — Action  for  Balance^  of  Contract  Pric^— 
Building  not  Complected  according  to  Plans  and  Spedfi' 
cations — Trivial  Details — Svbstantial  Completion — Pa$ses- 
si/)n  Taken  hy  De^fend^int — Failure  to  Call  Attention  to 
Unfinished  Parts — Waiver — Estoppel — Ammdmeni. 

The  plaintiff  sued  the  defendant  for  the  balimce  of  a 
contract  price,  agreed  to  be  paid  by  the  defendant  to  the 
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plaintiff,  for  building  and  completing  a  dwelling-house  on 
the  defendant's  land.  The  contract  and  specifications 
were  prepared  by  the  plaintiff.  There  was  no  architect 
or  other  supervisor  of  the  work.  The  first  half  of  the 
contract  price  was  to  be  paid  when  the  roof  was  put  on 
the  building,  and  the  second  half  on  completion  of  the 
building. 

The  plaintiff  purported  to  complete  the  building,  and 
the  defendant  entered  into  possession.  The  first  half  of 
the  contract  price,  and  the  greater  part  of  the  second  half, 
were  paid. 

The  action  was  brought  to  recover  the  balance.  The 
trial  Judge,  Cameron,  J.,  gave  judgment  in  the  plaintiff's 
favour  for  that  balance,  and  the  defendant  appealed. 

The  appeal  was  heard  by  Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A. 

Lr.  McMeans,  for  defendant. 
F.  L.  Davis,  for  plaintiff. 

Perdue,  J.A.: — The  plaintiff  sued  for  the  balance  due 
on  a  contract  for  the  building  of  a  house.  The  defence  is 
that  the  plaintiff  has  not  completed  the  work  in  accordance 
Arith  the  contract,  that  the  defendant  from  time  to  time 
requested  the  completion  of  the  house,  but  the  plaintiff 
j^egjected  and  refused  to  do  so. 

At  the  trial  Cameron,  J.,  entered  a  verdict  in  favour  of 
the  plaintiff,  holding  that  the  contract  had  been  substantially 
complied  w^ith. 

The  house  was  to  be  constructed  according  to  plans  and 
nrritten  specifications.  It  was  built  in  the  summer  of  1905, 
and  the  defendant  moved  into  it  about  15th  August  of 
that  year.  Objection  was  made  by  the  defendant  that 
certain  things  were  unfinished.  The  plaintiff  did  some 
further  work  on  the  house,  but  the  defendant  insisted  that 
it    was    still  left  incomplete. 

All  the  matters  relied  on  by  the  defendant  on  this 
appeal  as  shewing  that  the  house  was  still  unfinished  were 
the  following: — 

2.  A  "quarter-round''  or  piece  of  wood  to  be  nailed 
around   the  baseboard  in  the  kitchen  and  bath-room. 

2.  Beam-filling  around  the  joists. 

3.  Flashing  around  the  chimney. 

4.  Collar  ties  to  the  rafters. 
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5.  That  6  of  the  storm  windows  had  not  received  two 
coats  of  paint. 

The  defendant  failed  to  establish  his  claim  as  to 
numbers  3  and  5.  In  'regard  to  number  2,  tlie  spetiiiea- 
lion  was  as  follows:  ''The  walls  will  have  to  be  beam- 
filled  or  built  in  between  the  joists  on  the  inside."  The 
plaintilf  adopted  the  second  alternative  and  built  in  with 
bricks  between  the  joists  on  the  top  of  the  foundation  wall, 
making  an  inner  wall  between  the  joists  of  the  thicknes? 
of  a  brick,  and  leaving  a  space  between  that  and  the  outer 
wall.  The  defendant  complains  that  his  water  pipes 
passed  through  this  space,  and,  as  it  was  shut  off  from  the 
heat  in  the  cellar,  the  pipes  f'roze,  and  he  had  to  tear  out 
the  bricks  in  order  to  get  at  the  pipes.  This  was,  no 
doubt,  objectionable  from  the  defendant's  standpoint,  but 
it  appears  to  me  that  the  plainiff  was  quite  within  his 
rights  in  acting  as  he  did,  and  that  in  this  respect  he  com- 
plied with  the  contract. 

The  other  two  objections  were  not  'raised  until  the  trial 
of  the  action.  The  defendant  was  examined  for  discovery, 
and  was  asked  to  give  particulars  of  what  he  asserted  was 
incomplete.  He  gave  a  number  of  things  as  to  which  he 
complained,  stating  that  these  things  comprised  the  work 
that  was  unfinished,  but  made  no  mention  of  these  two 
items.  They  were  a  pairt  of  the  work  and  were  mentioned 
in  the  specifications.  The  plaintiff  contends  that  they  werv 
overlooked,  and  no  complaint  was  made  in  regard  to  them, 
until  the  trial  of  the  action.  According  to  the  evidenof 
produced  by  the  defendant  it  would  cost  $2.75  to  put  in 
tlie  "  quarter-round ''  and  $5  to  put  in  the  collar  tier. 
The  whole  question  therefore  is,  must  the  plaintiff  fail  in 
his  action  for  the  contract  price  by  reason  of  his  omi?>ion 
in  respect  of  these  two  details? 

The  defendant  had  be(?n  in  possession  and  occupation 
of  the  house  for  neairly  2  years  before  the  commence- 
ment of  the  suit.  He  failed  to  establish  that  he  had 
called  the  plaintiff's  attention  to  these  defects  or  had  ever 
a^ke(l  him  to  remedy  them.  He  had  taken  the  hou.se  off 
the  plaintiff's  hands,  and,  if  he  found  any  defect  in  it-^ 
( onstruction,  or  that  it  was  incomplete  under  the  contract, 
it  was  his  duty  to  call  the  plaintiff^s  attention  to  thf 
matter  complained  of  so  that  it  might  be  remedied.  If  he 
failed  to  do  this  and  continued  to  live  in  the  house  so  lonj: 
a  time  without  calling  attention  to  the  defectti,  he  ahoiiM 
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in  the  case  of  matters  as  trivial  as  the'  present,  be  held  to 
Lave  waived  them  or  acquiesced  in  them.  Were  it  other- 
wise, an  ownei*  might  refuse  to  pay  the  contract  price  of 
constructing  an  expensive  house,  and,  where  sued,  escape 
payment  by  setting  up  some  trivial  defect  which  he  had 
kept  concealed  until  then. 

As  objections  1  and  4  were  first  raised  at  the  trial,  the 
plaintiff  should  be  at  liberty,  if  necessary,  to  set  up  waiver 
by  the  defendant. 

I  think  the  appeal  should  be  dismissed. 

Howell,  C'.J.A.: — The  facts  are  set  out  in  the  judg- 
ments of  my  brother  Judges,  which  I  have  read. 

As  t(T  the  beam-fillings;  the  provision  in  the  specifica- 
tions is  that  it  is  to  be  "beam-filled  or  built  in  between 
the  joists  on  the  inside.''  It  certainly  was  built  in  be- 
tween the  joists  on  the  inside,  and  there  was  no  evidence 
that  the  work  done  was  not  the  building  in  between  the 
joists  required  by  the  specifications;  the  evidence  of  the 
defence  simply  went  to  the  extent  that  this  was  not  beam- 
filling. 

The  only  oth^  objections  to  the  completion  of  the  work 
are:  1st,  the  want  of  quarter-round  at  the  floors;  and  2nd, 
the  failure  to  put  on  collar  ties  between  the  rafters. 

Each  of  these  alleged  defects  could  be  completed  at 
•  any  time,  and  would  only  cost  together  about  $7.  Even 
in  the  examination  for  discovery  the  defendant  did  not 
mention  them,  and  during  the  years  of  controversy  between 
the  completion  of  the  house  as  contended  by  the  plaintiff,  at 
which  time  the  defendant  entered  into  possession,  and  the 
commencement  of  this  action,  the  defendant  did  not  claim 
or  assert  that  this  portion  of  the  work  was  not  completed, 
and  the  plaintiff  swears  he  did  not  know  until  the  trial 
that  these  trifles  had  not  been  completed.  If,  after  the 
claimed  completion  of  a  building  and  after  the  occupation 
thereof  has  begun,  payment  is  disputed  because  the  work 
i»s  not  completed,  on  grounds  found  untenable  at  the'  trial, 
the  defendant  should  not  be  permitted  to  succeed  be- 
cause he  has  discovered  some  incomplete  trifles  which  he 
did  not  mention  before  suit.  It  seems  to  me  the  laws 
were  made  for  man  with  all  his  weaknesses  and  forget  ful- 
ness, and  that  a  litigant  should  not  hold  back  the  know- 
ledge  that   a  bolt  was  not  put  on  or  a  screw  not  driven 


566  THE  WESTEKN  LAW  REPORTER. 

home,  and  thus  succeed  in  litigation,  when  this  defect  was 
only  mentioned  after  suit  was  brought. 

There  was  a  waiver  of  this  work  or  an  acquiescence  in 
the  non-performance  of  it  which  the  plaintiff  may  now 
plead  if  necessary. 

The  appeal  should  be  dismissed. 

KrcHARDS,  J.A. : — ^The  defendant's  contention  is  thai 
in  a  number  of  respects,  the  house  was  not  completed,  and 
that  the  plaintiff  had  no  claim  to  be  paid  the  balance  until 
those  matters  were  made  good. 

Several  of  the  objections  were  as  to  items  not  specified 
in  the  contract  or  specifications.  As  to  those,  I  accept 
the  decision  of  the  trial  Judge  as  final. 

The»re  were  items  mentioned  in  the  specifications  which 
the  defendant  contends  were  not  done. 

It  seems  to  me  only  necessary,  for  the  purpose  of  this 
appeal,  to  refer  to  one  of  them.  The  wording  of  the 
specifications  as  to  it  reads:  "  The  walls  will  have  to  he 
beam-filled  or  built  in  between  the  joists  on  the  outside." 
'When  thie  house  was  handed  over,  this  item  had  not 
been  complied  with.  Within  a  reasonable  time  the 
defendant  complained  of  the  omission.  The  plaintiff  did 
not  then  beam-fill;  but  he  caused  one  row  of  bricks  to  he 
built  up  above  the  inner  side  of  the  foundation  wall,  and 
from  the  top  of  that  wall,  between  the  joists,  to  the  floor 
above.  The  inner  row  of  bricks  was  4  inches  thick  and 
left  empty  spaces  between  it  and  the  outer  wall  of  the 
house,  which  outer  wall  came  down  to  the  outer  edge  of 
the  foundation  wall.  In  putting  in  this  skin  of  brick?, 
that  part  of  the  pipe,  supplying  water  to  the  house,  which 
was  between  the  top  of  the  foundation  wall  and  the  floor 
above,  was  enclosed  in  one  of  the  vacant  spaces  between 
the  skin  of  bricks  and  the  outer  wall.  In  cold  weather 
this  pipe  repeatedly  froze,  being  deprived  by  these  bricks 
of  the  warmth  from  the  cellar. 

The  plaintiff  contends  that  the  wording  of  the  specifica- 
tion gave  him  a  choice  between  beam-filling  (which  would 
have  filled  in  all  the  spaces  on  top  of  the  foundation  wall. 
from  the  latter's  inner  edge  to  the  outer  wall  of  the  houseK 
and  doing  what  he  did;  so  that  what  he  did  was,  he  sav?, 
a  compliance  with  tlie  specification. 

It  seems  to  me  that  the  "  building  in "'  which  was  con- 
templated by  the  specification  was  such  a  building  in  as 


DAVIS  V.  O'BRIEN.  667 

would  fill  up  the  spaces  between  the  joists  to  the  same  ex- 
tent as  beam-filling  would,  and  that  the  plaintiff^  in  refusing 
to  do  so,  has  not  complied  with  the  contract. 

Where  a  contractor  agrees  to  do  certain  specified  work, 
to  be  paid  for  on  completion,  and  he  deliberately  refuses  to 
complete  that  work,  he  should  not,  in  my  view  of  the  law, 
be  allowed,  at  least  during  the  continuance  of  such  refusal, 
to  recover  for  the  part  of  the  work  that  he  has  done,  whethei 
he  sues  on  the  contract  or  on  a  quantum  meruit.  The  value 
of  the  part  left  imdone,  or  its  proportionate  value  to  the 
portion  that  has  been  completed,  of  the  contract  work,  seems 
to  me  to  be  immaterial — so  long  as  it  is  a  part  which  the  con- 
tractor has  distinctly  agreed  to  perform.  That  seems  spe- 
cially applicable  in  a  case  like  the  present,  where  the  con- 
tractor himself  drew  the  specifications. 

I  have  not  seen  any  English  or  Canadian  case  which  de- 
cides the  contrary,  as  I  read  it.  In  Forman  v.  Liddesdale, 
[1900]  A.  C.  200,  Lord  Hobhouse,  in  delivering  the  judg- 
ment of  the  House  of  Lords,  and  in  referring  to  an  uncom- 
pleted contract,  says :  "  The  learned  Judge  mentions  4  mat- 
ters in  which  they  have  failed.  Two  of  them  are  apparently 
trivial,  and  such  perhaps  as  would  not  by  themselves  have 
any  greater  effect  than  to  give  the  defendants  a  cross-claim,  If 
damaged  by  tlie  variation.  The  other  two  are  more  import- 
ant/' 

It  may  be  suggested  that  the  above  is  an  authority  in 
the  plaintiffs  favour  in  this  action.  But  that  case  did  not 
turn  on  the  trivial  failures;  and  I  cannot  see  that  such  an 
obiter  dictum  should  be  taken  as  a  statement  of  the  law. 

With  great  deference  to  the  view  taken  by  the  learned 
trial  Jndge,  I  would  allow  the  appeal. 

Phippex,  J.A.  : — This  action  is  brought  by  a  contractor 
to  recover  a  balance  of  $362  alleged  to  be  due  under  a  con- 
tract between  the  parties  for  the  erection  of  a  dwelling  house 
by  the  plaintiff- for  the  defendant,  and  for  $26.50  extras. 

There  is  no  dispute  concerning  the  extras. 

The  statement  of  claim  alleges  that  on  12th  June,  1905, 
the  plaintiff  entered  into  a  contract  with  the  defendant  to 
erect  for  the  defendant  a  dwelling-house  in  the  city  of  Winni- 
peg, according  to  certain  plans  and  specifications  dated  10th 
April,  1905,  for  the  sum  of  $2,430,  and  that  the  plaintiff 
duly  built  and  completed,  in  accordance  with  the  said  specifi- 
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cations,  plans,  and  contract,  said  dwelling-house  for  the  de- 
fendant, and  the  defendant  accepted  and  entered  into  pos- 
session of  the  same. 

The  defence  is  that,  while  the  plaintiff  partly  erected  the 
house,  he  never  completed  the  same  as  required  by  his  con- 
tract ;  the  defendant  asserting  that  he  is  and  always  has  been 
ready  and  willing  to  pay  the  plaintiff  the  balance  owing  on 
the  contract  when  the  plaintiff  has  completed  the  same. 

Tlie  defendant  contends  that  the  house  was  not  completed 
in  respect  of  the  following  matters,  each  of  which  is  dis- 
tinctly called  for  in  the  specifications:  1st,  the  foundation 
was  not  filled  in  or  built  up  between  the  beams;  2nd,  no 
quarter-round  has  been  put  on  the  baseboards  in  the  kitchen 
and  bath-room;  3rd,  no  collar-ties  have  been  plac^  on  the 
rafters ;  4th,  certain  of  the  double  windows  received  one  coat 
of  paint  only,  instead  of  two  coats  as  called  for  by  the  specifi- 
cations. 

There  is  some  dispute  as  to  the  meaning  of  filling  in  or 
building  up  between  the  beams,  referred  to  in  the  first  objec- 
tion. There  is  also  a  dispute  of  fact  as  to  whether  or  not 
all  of  the  double  windows  received  two  coats  of  paint.  As 
neither  of  these  items  is  material  in  amount,  and  as  it  is 
admitted  by  counsel  for  the  plaintiff  that  the  specifications 
have  not  been  complied  with  in  that  the  quarter-round  and 
collar  ties  have  not  been  placed  as  called  for,  the  disputed 
items  do  not  affect  the  disposition  of  the  case,  and  I  will  not 
further  consider  them. 

It  is  not  alleged  by  the  pleadings  shewn  by  evidence  that 
the  defendant  waived  the  strict  performance  of  the  contract 
or  entered  into  any  new  agreement  with  the  plaintiff 
entitling  the  plaintiff  to  recover  without  regard  to  the  literal 
completion  of  tlie  original  contract.  The  action  is  based 
upon  the  allegation  that  the  plaintiff  has  complied  vsrith  all 
of  the  tenns  of  the  contract,  plans,  and  specifications,  and 
is  entitled  to  receive  payment  of  the  sum  claimed  as  the 
amount  due  thereunder. 

This  being  5?o,  it  appears  to  me  the  case  does  not  admit 
of  argument.  Whether  the  quarter-round  and  the  collar  ties 
constitute  a  substantial  part  of  tlie  contract  is  not  open  to 
discussion.  In  framing  their  agreement  the  parties  deemed 
them  of  sufficient  importance  to  specify  them  as  works  to  be 
done  by  the  plaintiff  and  to  make  the  payment  of  the  last 
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instalment,  an  amount  greater  than  that  now  claimed,  con- 
ditional on  the  contract  being  carried  out  in  its  entirety;  a 
construction  accepted  by  the  plaintiff  in  preparing  his  state- 
ment of  claim. 

I  think,  on  the  admitted  facts,  the  case  is  concluded  by 
the  decision  in  Brydon  v.  Lutes,  9  Man.  L.  R.  463.  Chief 
Justice  (then  Mr.  Justice)  Killam,  in  delivering  one  of  the 
judgments  of  the  Court,  says,  at  p.  470 :  "  But  if  there  is  a 
distinct  failure  to  comply  witli  an  e.^^press  stipulation  of  the 
contract,  although  in  a  small  matter,  or  if  there  is  a  substan- 
tial defect  in  work  or  material,  the  special  contract  remains 
open,  and,  unless  there  is  acceptance  or  acquiescence  such  as 
will  waive  the  objection  or  raise  a  new  contract,  how  can 
there  be  an  executed  contract?  I  know  of  no  English  or 
Canadian  decision  which  recognizes  a  difference  in  these  re- 
spects between  building  contracts  and  contracts  for  the  sup- 
ply or  for  the  repair  or  improvement  of  chattels.  All  the 
decisions  which  I  have  found,  in  which,  notwithstanding  de- 
fects, the  defendant  has  been  obliged  to  pay,  have  been  in 
cases  in  which  there  have  been  some  acts  of  acceptance  or 
acquiescence." 

Again  at  p.  471:  "It  appears  to  me  to  be  absolutely 
against  both  principle  and  authority  to  admit  the  proposi- 
tion that,  where  work  is  to  be  done  in  a  specified  manner, 
and  to  be  paid  for  upon  completion,  and  it  is  done  in  a 
different  manner  or  so  defectively  as  to  justify  an  allowance 
for  the  defects,  and  where  the  party  for  whom  it  is  done 
refuses  to  acquiesce  in  the  variation  or  defects  or  to  accept 
the  work,  but  simply  takes  the  position  that  the  workman 
must  }>erform  it  according  to  the  express  stipulations  and 
perfectly,  and  interposes  no  obstacles  to  this  being  done,  the 
workman  can  recover  before  this  is  done.  What  is  the  effect 
of  a  diflferent  conclusion?  A  builder,  if  he  understands  his 
business,  can  in  ordinary  contracts  have  the  specifications 
dearly  framed.  In  unusual  cases  he  can  insist  upon  an 
architec-t  or  skilled  surveyor  being  appointed  to  determine 
moot  points,  and  accept  or  reject  his  work  as  it  proceeds. 
In  small  contracts,  such  as  that  now  before  us,  where  the 
owner  does  not  desire  an  architect,  and  where  the  specifi- 
cations are  usual  ones  about  which  there  need  be  no  ques- 
tion, if  there  were  variations  or  defects  the  owner  would  be 
placed  in  a  most  difficiilt  situation.     He  must  either  accept 
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defective  work  or  materials,  or  some  change  in  detail  which 
he  does  not  desire,  or  he  must  estimate  what  should  be  a 
proper  allowance,  usually  at  the  expense  of  getting  an  ex- 
pert to  value  it,  and  then,  if  the  builder  differs  or  refuses 
any  deduction,  the  owner  would  become  involved  in  expen- 
sive litigation  in  which  he  would  be  at  the  mercy  of  the  opin- 
ion of  Judge  or  jury  upon  the  question  whether  the  differ- 
ence was  material  or  of  the  proper  compensation,  both  mat- 
ters of  opinion  only,  with  grave  danger  of  having  to  pay 
all  costs.  It  appears  to  me  that  the  simplest  plan  is  to  say 
that  the  builder  who  contracts  to  build  according  to  certain 
distinctly  specified  particulars  should  perform  his  contract 
before  he  should  be  entitled  to  say  that  the  building  is  com- 
pleted." 

It  was  suggested  on  the  argument  that  a  construction  of 
the  contract  holding  the  plaintiff  strictly  to  the  perform- 
ance of  minor  details  in  his  specifications  might,  in  build- 
ing contracts,  in  certain  cases  at  least,  work  considerable 
hardship.  In  view  of  the  decision  in  Brydon  v.  Lutes,  I 
think  this  argument  is  not  open  to  the  plaintiff.  It  has, 
however,  been  dealt  with  by  the  Court  of  King's  Bench  in 
banc  in  Ontario  in  the  case  of  Oldershaw  v.  Garner,  38  U. 
(\  R.  37,  where  Chief  Justice  Harrison,  delivering  the  judg- 
ment of  the  Court  (p.  52),  states:  "The  argument  of  hard- 
ship in  a  particular  case  is  always  a  dangerous  one  to  listen 
to;  but  in  truth  there  is  neither  hardship  nor  injustice  in 
the  rule  with  its  qualification ;  it  holds  men  to  their  contracts; 
it  admits,  from  circumstances,  the  substitution  of  new  con- 
tracts ;  nor  is  there  any  hardship  in  the  present  case  discloeed 
by  tlie  evidence;  and  a  verdict  for  the  plaintiff  might  work 
a  greater  hardship  on  the  defendant  compatibly  with  that 
evidence." 

While  in  cases  of  hardship  Courts  may  be  astute  to  dis- 
cover reasons  for  granting  relief,  it  is  not  within  their  power, 
according  to  my  understanding  of  the  law,  on  the  ground  of 
hardship  alone,  to  alter  contracts  by  which  parties  have  de- 
fined their  rights. 

The  trial  Judge  found  for  the  plaintiff,  on  the  ground 
tliat  the  contract  had  been  substantially  performed.  I  can- 
not agree  with  his  holding  in  so  far  as  it  involves  the  author- 
ity of  the  Court  to  disregard  specific  conditions  which  the 
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parties   tl-iemeelves  have  settled  for  the  determination  of  their 
interests. 

I  regret  that  I  am  unable  to  concur  with  the  judgment 
of  the  learned  Chief  Justice  of  Appeal.  To  repeat  some- 
what, neitlier  waiver  nor  estoppel  is  pleaded.  A  careful 
perusal  of  the  evidence  fails  to  disclose  that  counsel  either 
for  the  plaintiff  or  the  defendant  directed  any  evidence  to 
either  of  these  issues.  No  amendment  of  the  pleadings  was 
requestecl    either  at  the  trial  or  on  appeal. 

The    evidence,  such  as  it  is,  is  all  in  favour  of  the  de- 
fendant.       IFrom  the  plaintiff's  own  admissions  the  house  was 
not    completed   according  to  the  contract  and  specifications. 
The   defendant  never  accepted  the  building.      The  plaintiff 
says   (p-    C)  -    ^*  B^  found  fault  with  pretty  nearly  everything 
and  said   it  ^was  a  botch  job  from  beginning  to  end."    And  at 
p.     8 :     ^*  He    found  fault  with  everything."       The  plaintiff 
f-tates  hie   took  a  Mr.  Jones  to  look  over  the  building,  and  (p. 
16)    ^^  MLr-    O^Brien  told  me  that  I  would  never  get  the  money 
ontil    I    toxe    that  beam-filling  out  and  put  it  in  again.     I 
asked,  liim  to  enumerate  what  he  wanted  done  and  he  wouldn't 
say.        I  don't  know  that  I  ever  pressed  him.''    The  defendant 
savB    tliat    lie   complained  to  the  plaintiff  of  the  absence  of 
the     qnarter- round.     This  statement  the  plaintiff  does  not 
deny-       The  defendant  was  in  the  hospital  for  a  month  while 
the    honse    i^as  building,  having  had  the  misfortune  to  lose 
an   eye. 

XJnder  these  admitted  facts,  it  would  seem  impossible, 
even  i^^ith  appropriate  defences  pleaded,  to  excuse  the  plain- 
^£lf  from  performance  of  the  agreement  on  the  ground  of 
-waiver  or  eetoppel.  Certainly,  as  the  issue  is  framed,  I  must 
hold  the  rights  of  the  parties  to  be  governed  by  the  terms  of 
the  agreement  produced  by  the  plaintiff  as  the  foundation 
of  his  action.  The  judgment  is  governed  by  Brydon  v. 
l^nte«a,   and   the  appeal  should  be  allowed  with  costs. 

j^s  the  Court  was  divided,  the  appeal  was  dismissed 
without   costs. 
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June  8tk,  1908. 

court  of  appeal. 

KEX  V.  CLEGG. 

Criminal  Law — Usury — Money  Lenders  Act — Loan — Rate 
of  Interest  —  ''Money  Lender*'  —  Practice  of  Lending 
Money  at  Usuriotis  Rates — Evidence, 

lieserved  case. 

The  following  ease  was  stated  by  Myers,  Co.  C.J.,  for 
the  opinion  of  the  Court,  under  an  order  of  the  Court  dated 
14th  May,  11)08,  made  pursuant  to  sec.  1016  of  the  Crim- 
inal Code,  R.  S.  C.  1906  ch.  145  :— 

"  TJie  prisoner,  Sarah  Ann  Clegg,  was  tried  by  me  sitting 
as  Judge  in  the  County  Court  Judge's  Criminal  Court  for 
the  Eastern  Judicial  District  of  Manitoba,  at  Winnipeg,  on 
28th  April,  1908,  on  an  indictment  as  follows: — 

"*  Sarah  Ann  Clegg  stands  charged  for  that  she,  the  said 
Sarah  Ann  Clegg,  on  or  about  2'8th  January,  1908,  at  the 
city  of  Winnipeg,  in  the  said  Eastern  Judicial  District  of 
the  province  of  Mantoba,  being  then  a  money  lender,  within 
the  meaning  of  the  Money  Lenders  Act,  unlawfully  lent  to 
Hubert  Weiss  the  sum  of  $35  on  a  contract  or  agreement, 
calling  for  the  repayment  of  $56  by  20  weekly  payments  of 
$2.80  each,  the  first  payment  to  be  made  on  1st  February, 
liH)H,  thereby  exacting  a  rate  of  interest  greater  tlian  that 
authorized  by  the  said  Money  Lenders  Act.' 

"  Several  documents  were  filed  as  exhibits,  and  the  evi- 
dence of  Hubert  Weiss,  William  Charles  Laird,  and  Detective 
Green,  was  given  on  behalf  of  the  Crown,  copies  whereof 
are  attached  hereto  or  filed  herewith. 

"  I  found  tlie  prisoner  guilty,  but  upon  request  for  a  re- 
served case  by  prisoner's  counsel  I  did  not  sentence  prisoner, 
as  her  counsel  stated  that  he  would  appeal  the  case. 

"The  (juestions  now  stated  for  the  consideration  of  the 
Court  are: — 

"  1.  Does  the  written  contract  made  between  Hubert 
Weiss  and  I).  H.  Tolman,  dated  28th  January,  1908,  and 
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termed    *  Assignment/   constitute  a  loan  within  the  meaning 
of  the  Money  Lenders  Act,  being  ch.  122,  K.  S.  C.  1906? 

"  2.  Was  the  prisoner,  Sarah  Ann  Clegg,  a  money  lender  as 
defined   by  the  Money  Lenders  Act? 

"  3.  Was  the  oral  evidence  admitted  by  me  to  explain  the 
dealings  between  the  accused  and  Hubert  Weiss  improperly 
admitted,  although  it  may  have  placed  a  different  significa- 
tion ui>on  the  written  contract  termed  *  Assignment '  afore- 
mentioned. 

"4.  Was  the  accused,  Sarah  Ann  Clegg,  properly  concivted 
of  the  oifence  charged  in  the  indictment?" 

E.  J.  McMurray,  for  the  prisoner.     To  convict,  a  Judge 
must  find  that  the  accused  was  a  money  lender  under  the  Act 
R.   S.   C.   1906  ch.  122.     Section  2  defines  a  money  lender, 
and  so  defines  it  that  the  Crown  must  prove  the  prisoner  to  be 
an  habitual  money  lender  at  a  rate  higher  than  10  per  centum 
per  annum.     As  to  proving  that  the  accused  is  an  habitual 
money  lender:  Litchfield  v.  Dreyfus,  22  Times  L.  R.  385; 
Bellot  on  Bargains  with  Money  Lenders,  p.  85.     The  Crown 
have  produced  no  evidence  that  the  prisoner  was  an  habitual 
money  lender.    The  documents  which  represent  this  transac- 
tion must  speak  for  themselves.     Oral  evidence  is  inadmiss- 
ible: AddiFon  on  Contracts,  10th  ed.,  p.  843.    The  contract 
is  one  of   purchase  and  sale  and  not  a  loan.   The  purchaser 
i?  not  l>ound  in  any  event  to  obtain  back  the  money  which  he 
paid,     ^rhe  purchaser  bought  an  expectancy  in  the  purchase 
of  an  unearned  salary.     The  purchase  here  is  similar  to  the 
purchase  of  an  annuity,  a  bottomry  bond,  or  a  growing  crop, 
or  unearthed  minerals.    The  purchase  of  an  expectancy  is 
not  illegal  :  29  Am.  &  Eng.  Encyc.  453 ;  Field  v.  City  of  New 
York,    6    N.  Y.  179;  Farrow  v.  Hubbard,  140  X.  Y.  592. 
There    is    an   expectancy  here,  and  the  contingency  in  tlie 
transaction  alters  its  complexion,  and  shews  that  it  was  not 
a  loan.      To  constitute  usury,  there  must  be  a  loan ;  in  oraer 
to  constitute  a  loan,  the  lender  must  be  entitled  to  his  money 
in    any    event.     The  purchaser  in   this  transaction,  in  the 
event    of    the  other  party  dying  or  not  working,  lost.     Xo 
matter    how   unconscionable  the  transaction  may  be,  unless 
there  is  a   loan  there  can  be  no  usury:  Meaker  v.  Fiero,  145 
^-     y/  l^-'>;   Struthers  v.  Drexel,  122  U.  S.  R.  487:  Sey- 
mour V.    Marven,  11  Barb.  80.     The  purchaser  cannot  pro- 
ceed against  the  estate  of  the  deceased  in  the  event  of  death. 
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In  the  case  of  a  loan  he  could.  If  this  transaction  were  a 
loan,  there  is  no  proof  that  it  is  at  a  rate  of  more  than  12 
per  cent,  per  annum,  for  the  prisoner  did  not  know  when 
the  money  would  be  repaid,  and  it  might  be  less  than  12 
per  cent,  before  it  was  paid.  Section  6  of  the  Money  Len- 
ders Act  defines  the  rate  of  iiiterest  and  discount.  This 
transaction,  if  it  is  not  a  straight  purchase,  is  a  discount 
merely,  and  sec.  11  of  the  statute  does  not  apply,  as  that 
section  applies  to  interest  only.  As  to  discount :  9  Am.  & 
Eng.  Encyc.  471. 

George  Patterson,  for  the  Crown,  admitted  that  there  was 
no  evidence  that  the  prisoner  lent  money  by  practice  at  over 
10  per  cent. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  RiCHAJtDS; 
Perdue,  and  Phippex,  JJ.A.),  was  delivered  by 

Richards,  J.A.  : — It  appears  that  there  is  no  evidence 
that  the  accused  made  a  practice  of  lending  money  at  a 
higher  rate  than  10  per  cent,  per  annum  within  sec.  2  of  the 
Act.  In  all  other  respects  the  accused  seems  to  me  to  come 
within  the  definition  of  a  "  money  lender,"  and  if  such  evi- 
dence had  been  given  I  should  think  the  case  fully  proven 
and  the  conviction  justifiable. 

I  would  answer  the  questions  as  follows: — 

(1)  The  contract  and  other  documents  and  the  facts 
shewn  by  the  verbal  testimony  are  evidence  of  a  loan  within 
the  meaning  of  the  Acb. 

(2)  The  prisoner  is  shewn  to  be  a  money  lender  in  all 
respects,  except  that  it  has  not  been  proved  that  she  has 
made  a  practice  of  lending  money  at  a  higher  rate  than  10 
per  cent,  per  annum. 

(3)  No. 

(4)  No,  because  as  above  stated  she  is  not  shewn  to  have 
been  a  money  lender  within  the  Act. 

Being  of  opinion  tliat  the  ruling  of  the  learned  trial 
Judge  was  erroneous,  we  direct  the  accused  to  be  discharged. 

Prisoner  discharged. 
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HANITOBA. 
Macdonai-d,  J.  June  22nd,  1908. 

TRIAL. 

BATES  V.  CANNON. 

Bankruptcy  and  Insolvency — Action  by  Assignee  for  Benefit 
of  Creditors  to  Set  aside  Chattel  Mortgage  Made  by  As- 
signor— Insolvency — Past  Indebtedness — Mortgage  Valid 
as  Respects  Goods  Exempt  under  sec.  29  of  Executions 
Act. 

Action  to  set  aside,  a«  fraudulent  and  void  as  against 
creditors,  a  chattel  mortgage,  dated  9th  December,  1907, 
given  by  James  Speed  to  the  defendant,  the  action  being 
brought  by  the  plaintiff  as  the  assignee  of  Speed  under  an 
assignment  for  the  benefit  of  his  creditors  dated  16th  Jan- 
uary, 1908. 

A.  B.  Hudson  and  J.  B.  Noble,  for  plaintiff. 

S.  H.  McKay,  for  defendant. 

Macdoi^ald,  J.: — At  the  time  of  the  giving  of  the 
chattel  mortgage  in  question  James  Speed,  the  mortgagor, 
was  in  insolvent  circumstances  to  the  knowledge  of  the  de- 
fendant. Speed  in  his  evidence  says  that  on  9th  December, 
he  was  not  able  to  pay  his  debts,  and  that  the  defendant 
knew  it,   and  this  is  not  contradicted. 

The  chattel  mortgage  was  not  given  in  consideration  of 
any  then  present  actual  bona  fide  payment  in  money  or  by 
way  of  security  for  any  then  present  actual  bona  fide  ad- 
vance of  money,  but  was  given  for  a  past  indebtedness,  and 
under  sec-  41  of  the  Assignments  Act  the  chattel  mortgage 
would  be  void  as  against  the  assignee. 

It  is  urged  on  behalf  of  the  plaintiff  that  the  goods  com- 
prised in.  the  chattel  mortgage  are  exempt  under  sec.  29 
of  the  Executions  Act,  and  that,  therefore,  the  mortgagor  had 
the  right  to  mortgage  them,  and  his  doing  so  did  not  affect 
the  position  of  his  creditors,  as  such  goods  would  not  be 
available  in  satisfaction  of  the  debts  of  the  mortgagor. 
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The  chattel  mortgage,  however,  comprises  goods  which 
are  not,  and  could  not  be  held  to  be,  exemptions,  and  as 
to  such  goods  the  chattel  mortgage  would  be  void.  An  exe- 
cution debtor  can  do  as  he  pleases  with  the  statutory  exemp- 
tions: Field  V.  Hare,  22  A.  B.  449. 

The  chattel  mortgage  would,  therefore,  in  my  opinion, 
be  valid  as  to  the  goods  which  are,  or  could  be,  claimed  by 
the  debtor  as  exemptions. 

At  the  time  of  the  giving  of  the  chattel  mortgage  the 
mortgagor  declared  that  he  would  claim  his  exemptions.    Id 
liis  evidence  he  says  the  exemptions,  meaning  those  to  whicii 
he  would  be  entitled,  were  included  in  the  chattel  mortgage. 
Hit'  business,  at  the  time  of  giving  the  chattel  mortgage,  was 
that  of  a  farmer,  and  he  would  be  entitled  to  the  exemp- 
tions of  a  debtor  in  that  line  of  business.     He  had  at  the 
date  of  the  chattel,  mortgage  the  fright  to  do  as  he  pleaserl 
with  his  exemptions  with  the  exception  of  the  horses,  which 
are  exempt  only  while  used  by  the  debtor  in  earning  his  liv- 
ing.    They  were  so  used  by  him  at  the  date  of  the  chattel 
mortgage,  and  would  be,  therefore,  free  from  the  charge  of 
an  execution  and  from  seizure  thereunder. 

The  defendant  is  entitled  to  a  charge  upon  the  goods 
which  would  be  exempt,  and  as  to  the  remaining  goods  the 
plaintiff  is  entitled.  In  the  event  of  the  plaintiff  and  de- 
fendant being  unable  to  agree  upon  the  goods  to  which  each 
is  entitled,  I  ref6r  the  matter  to  the  local  Master  to  adjust 
tiieir  differences. 

There  will  be  no  costs  to  either  party. 


MANITOBA. 

Macdoxald,  J.  June  26th,  1908. 

TRIAL. 

OCOXXOR  V.  PELTIER. 

Landlord  and  Tenant  —  Distrcss—Sui-lease  —  W^^  ^f 
Lessee  against  Sub-lessee,  where  no  Reversionary  /«'<*''" 
est  Reserved — Reversion  hy  Estoppel — Right  of  Entry-' 
Payment  of  Rent — Injunction  —  Damages  —  C^^^^' 


Action  for    an    injunction    to    restrain    the 
from  making  a  sale  of  goods  and  for  damages  for  wrong 
distress. 
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J.  F.  Kilgour,  for  plaintiffs. 

A.  B.  Hudson  and  J.  B.  Noble,  for  defendant. 

Macdonald,  J.: — The  defendant  on  14th  June,  1907, 
acquired  a  lease  of  certain  premises  in  the  city  of  Brandon 
for  a  term  of  5  years  from  17th  June,  1907. 

On  the  latter  date  the  defendant  made  a  lease  to  the 
plaintiffs  for  the  full  term  of  the  lease  held  by  him,  at  an 
advanced  rental,  and,  the  plaintiffs  becoming  in  arrears  for 
the  pajrment  of  the  rent  reserved  in  their  lease,  the  defend- 
ant issued  a  distress  warrant  and  placed  a  bailiff  in  posses- 
sion, who  made  a  seizure  of  the  stock  in  trade  and  other 
effects  on  the  premises  in  the  lease  described,  which  seizure, 
it  is  contended  by  the  plaintiffs,  resulted  in  the  business  then 
carried  on  by  them  being  closed.  The  plaintiffs,  Although 
admitting  owing  the  defendant  for  2  months'  rent,  and  the 
payment  by  them  to  him  of  rent  previously  due,  deny  his 
right  to  make  a  seizure,  and  bring  this  action,  claiming  an 
injunction  restraining  a  sale  of  tlie  goods,  and  damages  for 
wrongful  distress. 

The  principal  point  of  law  involved  is  the  effect  of  the 
defendant,  by  his  lease  to  the  plaintiffs,  alienating  all  his 
estate  and  interest  in  the  premises,  reserving  no  reversionary 
interest. 

"  The  common  law  right  of  distress  for  rent  in  arrear  can 
only  be  exercised  by  the  owner  of  the  reversion,  and  the 
reversion  must  be  vested  in  him  at  the  time  of  the  distress :" 
Bell,  p.  46;  Stanley  v.  AUcock,  16  Q.  B.  636.  The  right 
to  distrain  is  an  incident  of  the  reversion,  and,  unless  au- 
thorized by  statute  or  express  agreement,  a  distress  can  be 
lawfully  made  only  when  a  reversion  is  vested  in  the  person 
distraining:  Bell,  p.  260;  Smith  v.  Torr,  3  F.  &  F.  505. 

The  lease  from  the  defendant  to  the  plaintiffs  is,  in 
effect,  an  assignment  of  all  his  interest  in  the  premises,  and 
this  lease  or  assignment  does  not  reserve  to  the  defendant  the 
right  to  distrain  for  rent,  and  there  is  no  statutory  author- 
ity here  for  such  a  proceeding. 

The  argument  of  Mr.  Hudson  is  not  that  the  ordinary 
c-ontingent  right  of  re-entry  created  a  sufficient  reversion  to 
support  a  distress,  but  that  such  contingent  right  of  re-entry, 
T»L.  rni.  W.L.R.  Ko.  7 — 39 
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together  with  the  difference  in  the  rent  *  reserved  and  the 
absolute  covenant  to  deliver  up  possession  to  the  lessor  at 
the  end  of  the  term,  shewed  an  intention  to  create  the  re- 
lationship of  landlord  and  tenant,  and  thus  created  a  rever- 
sion by  estoppel  suflBcient  to  support  a  distress.  I  cannot, 
however,  agree  with  that  proposition.  A  right  of  entry  is 
not  an  estate,  and  the  difference  in  rent  reserved  in  the 
latter  lease  cannot  affect  the  condition  of  the  estate. 

The  case  differs  but  little  in  its  legal  status  from  that 
of  Parmenter  v.  Webber,  8  Taunt.  593.  In  that  case  the 
lessee  of  two  farms  agreed  with  A.  that  he  should  have  them 
during  the  leases  for  the  same,  A.  to  remain  tenant  to  the 
lessee  during  the  leases.  A.  took  possession  and  paid  one 
year's  rent  growing  due  after  the  date  of  the  agreement  to 
the  lessee,  who  afterwards  distrained  for  rent  in  arrears. 
Held,  that  this  distress  could  not  be  supported,  as  the  agree- 
ment operated  as  an  absolute  assignment  of  all  the  lessor's 
interest  in  tlie  farms. 

Xor  does  the  payment  of  rent  operate  as  an  estoppel.  In 
Hazeldene  v.  Heaton,  Cab.  &  El.  40,  Stephen,  J.,  said :  "  The 
validity  of  the  distress  depended  on  whether  the  defendant 
had  a  reversion ;  that,  in  his  opinion,  he  had  none ;  the  send- 
ing of  a  cheque  was  no  attornment,  for  the  payment  of  the 
money  was  only  the  carrying  out  of  the  contract  between 
the  parties." 

I  find  that  the  defendant  had  no  reversionary  interest 
in  the  property  in  question,  and  that,  therefore,  his  distress 
cannot  be  supported. 

The  plaintiffs  claim  damages  as  well  as  an  injunction  re- 
straining the  sale  of  the  goods  seized. 

As  to  the  claim  for  damages  I  find  that  there  were  none 
occasioned  by  the  seizure.  The  plaintiffs  were  insolvent. 
They  had  closed  up  a  portion  of  their  business  by  reason 
of  financial  troubles.  The  electric  lighting  of  their  pre- 
mises had  been  cut  off  because  of  their  inability  to  pay,  their 
employees  had  recovered  judgments  against  them  in  the 
police  court  for  non-payment  of  wages,  and  they  were  in  ar- 
rears for  rent  due  the  defendant,  and  they  had  to  mortage 
their  stock  in  trade  and  effects  to  pay  the  rent  previously  in 
arrears. 
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They  were  of  the  impression,  as  was  also  the  defendant, 
tliat  the  right  to  distress  existed,  and,  when  a  demand  for 
the  rent  was  made  by  the  defendant,  they  intimated  that 
they  were  unable  to  pay,  and  told  him  he  might  as  well  go 
on  and  seize  for  the  arrears  of  rent,  and  they  voluntarily 
gave  up  the  keys  of  the  premises  before  a  seizure  was  made, 
in  anticipation,  however,  of  a  seizure.  And  after  the  seizure 
one  of  the  plaintiffs  assisted  in  stock  taking  and  a  sale  was 
delayed  at  the  plaintiffs'  request,  in  the  hope  of  a  private 
sale  being  effected.  In  the  face  of  these  facts,  I  cannot  see 
how  the  plaintiffs  can  be  entitled  to  damages.  It  appears 
from  the  evidence  that  after  the  seizure  certain  of  the  goods 
on  the  premises  disappeared  and  are  unaccounted  for. 
Xeither  the  defendant  nor  his  agents  have  any  knowledge  of 
their  removal,  nor  did  they  or  either  of  them  have  any  part 
directly  or  indirectly  in  their  disappearance.  These  goods 
are  valued  by  the  plaintiffs  at  $*^50  or  $300,  although  they 
say  they  did  not  check  up  the  lost  goods  thoroughly.  I  think 
possibly  that  if  their  value  was  to  be  taken  into  consideration 
in  this  action,  $75  to  $100  would  be  nearer  their  value 
than  the  amount  estimated  by  the  plaintiffs. 

After  the  defendant  had  placed  his  bailiff  in  possession, 
and  locked  the  premises  up,  he  found  the  chattel  mortgagees 
in  possession,  having  gained  an  entrance  through  the 
hack  of  the  premises.  It  is  possible  that  the  goods  that  dis- 
appeared can  be  accounted  for  through  this  improper  pro- 
r-eeding.  I  cannot  find  the  defendant  responsible  for  this 
loss,  but  I  reserve  leave  to  the  plaintiffs  to  bring  any  fur- 
ther action  they  deem  advisable  to  recover  the  value  of  these 
'^oods,  and  I  also  reserve  leave  to  the  defendant  to  prosecute 
Ills  claim  for  rent,  which  was  abandoned  on  the  trial  upon 
that  understanding. 

The  plaintiffs  are,  however,  entitled  to  an  injunction, 
and  there  will  be  judgment  in  their  favour  in  accordance 
with  the  prayer  of  their  statement  of  claim  for  such  injunc- 
tion, together  with  costs  incident  to  that  portion  of  their 
ease. 
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MANITOBA. 

Mathers,  J.  '    June  29th,  1908. 

OHAHBSBS. 

RE  CROWN  MUTUAL  HAIL  INSURANCE  CO. 

Company — Winding-up — Claim  against  Assets — Solicitor's 
gill — Services  Rendered  in  Procuring  Incorporation  — 
Services  Rendered  after  Incorporation — Taking  Bene^t 
of  Services — Validity  of  Assessment  to  Pay  for  Services 
— Reserve  Fund. 

Application  by  the  Attorney-General,  at  whose  instance 
the  company  were  being  wound-up,  for  a  direction  to  the 
receiver  appointed  under  sec.  42  of  the  company's  Act  of 
incorporation,  to  disallow,  as  a  claim  against  the  company,  a 
solicitor's  bill  for  fees,  charges,  and  disbursements,  amount- 
ing to  $838. 

R.  B,  Graham,  for  the  Attorney-General. 

W.  R.  Mulock,  K.C.,  for  the  receiver. 

G.  D.  Minty,  for  the  solicitor. 

Mathers,  J.: — ^The  company  were  incorporated  by  a 
private  Act  of  the  legislature  passed  in  the  year  1904,  eh.  6i^. 

The  bill  of  costs  objected  to  is  partly  for  servicee  ren- 
dered in  drawing  the  Act  of  incorporation  and  promoting 
its  passage  through  the  legislature,  partly  for  services  ren- 
dered in  securing  the  passage  of  an  Aat  amending  the  Act 
of  incorporation,  and  partly  for  services  rendered  to  the 
company  after  organization. 

In  tlie  bill  as  rendered  the  disbursements,  amounting  to 
$284.95,  are  itemized,  and  the  services  rendered  in  securing 
the  passage  of  the  Acts  mentioned  are  stated  in  detail,  but 
only  a  lump  sum  of  $750  is  charged  for  fees,  making  the 
total  bill  in  connection  with  the  two  Acts  $1,034.95,  an 
amount  which  is  further  lumped  at  $1,000.  A  separate  bill 
is  rendered  for  the  services  subsequent  to  the  passage  of  th« 
second  Act,  amounting  to  $88,  making  the  total  original 
claim  $1,088.  Upon  this  bill  $250  was  paid,  leaving  the  net 
balance  $838  still  unpaid. 
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The  Act  of  incorporation  does  not  provide  tliat  tlie  costs 
and  expenses  of  obtaining  the  Act  and  preparatory  thereto 
shall  be  paid  by  the  company.  It  is  usual  to  insert  such  a 
clause  in  all  private  Acts  incorporating  companies  in  Eng- 
land, but  I  am  not  aware  that  the  practice  has  been  general 
in  this  country.  I  am  clearly  of  opinion  that  without  such 
a  provision  in  the  Act  or  charter  of  incorporation  a  com- 
pany are  not  liable  for  the  expenses  of  procuring  incorpora- 
tion, unless  after  incorporation  they  agree  to  pay  them. 

The  law  is  thus  stated  in  Hamilton's  Company  Law,  p. 
69:  "A  promoter  cannot  claim  from  the  company  he  pro- 
motes any  payinent  for  his  services  or  expenses  in  promoting 
it,  unless,  in  the  case  of  a  company  incorporated  by  special 
Act  or  charter,  the  Act  or  charter  so  provides,  or  unless  the 
company,  after  its  incorporation,  agrees  with  him  to  make  such 
payment,  or,  semble,  takes  the  benefit  of  his  services  or  ex- 
penditure.*^ 

That  statement  of  the  law  is  supported  by  abundance 
of  authority:  Lindley  on  Companies,  p.  196;  Healy  on  Com- 
panies, p.  557. 

Even  where  the  articles  of  association  provided  that  all 
expenses  incurred  about  the  formation  of  the  company  should 
be  paid  by  the  company,  the  solicitor's  bill  for  procuring  the 
incorporation  is  not  a  charge  against  the  company  for  which 
the  solicitor  can  rank  in  winding-up  proceedings:  In  re 
Rotherham  Alum  and  Chemical  Co.,  25  Ch.  D.  103.  Such 
a  provision  in  an  Act  of  incorporation  would  give  the  solici- 
tor a  direct  claim  against  the  company :  Til  son  v.  Warwick 
Gas  Light  Co.,  4  B.  &  C-  962,  and  Hitchins  v.  Kilkenny  R. 
W.  Co.,  9  C.  B.  636.  The  reason  for  the  distinction,  as 
pointed  out  in  In  re  Rotherham  Alum  and  Chemical  Co., 
25  Ch.  D.  103,  is  that  Parliament  may  enable  the  solicitor  to 
sue  the  compan}',  but  the  provision  in  the  articles  of  asso- 
ciation cannot,  as  they  do  not  constitute  a  contract  between 
the  company  and  an  outsider.  It  the  solicitor  was  acting 
on  the  retainer  of  some  person  else,  who  was  promoting  the 
company,  he  would  have  no  direct  claim  against  the  com- 
pany, even  if  the  Act  contained  the  usual  provision :  Wyatt 
V.  Metropolitan  Board  of  Works,  11  C.  B.  N.  S.  744;  In  re 
Skegness  and  St.  Leonard's  Tramways  Co.,  41  Ch.  D.  215. 

It  was  argued  that  the  solicitor  would  have  an  equitable 
claim  against  the  company,  on  the  ground  that  tliey  had 
taken  the  benefit  of  the  solicitor's  work,  and  Brice  on  Ultra 
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Vires,  p.  770,  was  cited  in  support  of  that  contention.    Sev- 
eral of  the  earlier  English  cases  seem  to  hint  at  some  such 
right,  but  in  the  recent  case  of  In  re  English  and  Colonial 
Produce   Co.,    [1906]    2   Ch.   435,   Vaughan  Williams  and 
Romer,  L.JJ.,  expressly  dissent  from  that  view,  and  hold  that 
the  fact  that  a  company  adopts  and  takes  the  benefit  of 
services  rendered  under  a  contract  entered  into  before  the 
formation  does  not  make  the  company  liable  in  equity  to 
pay  for  those  services.     That  was  a  case  of  a  solicitors  bill 
which  was  partly  for  services  rendered  in  procuring  the  in- 
corporation of  the  company.     There,  as  in  the  case  before  me. 
the  company  had  made  a  payment  on  account,  and  the  Court 
allowed  the  solicitors  to  appropriate  the  amount  so  paid  to 
their  pre-incorporation  charges.     Buckley,  J.,  before  whom 
the  matter  first  came,  allowed  the  solicitors  the  registration 
fee  paid  by  them,  because  sec.  17  of  the  Companies  Act, 
1862,  says :  "  There  shall  be  paid  to  the  registrar  by  a  com- 
pany having  a  capital  divided  into  shares  "  certain  fees,  and 
he  held  that  under  that  and  a  subsequent  Act  of  Parliament 
the  company  became  liable  to  pay  the  fees  on  registration. 
I  was,  however,  referred  to  no  provision  in  this  province 
imposing  a  corresponding  liability  upon  a  company  here,  and 
I  have  found  none.     I  cannot,  therefore,  hold  that  such  lia- 
bility exists. 

It  was  further  argued  that,  even  if  the  solicitor's  bill  does 
constitute  a  claim  against  the  company,  an  assessment  could 
not  be  made  to  pay  it,  as,  by  sec.  28,  "  the  amount  to  be 
assessed  shall  be  the  estimated  sum  necessary  to  pay  all  los^ 
incurred  during  the  crop  season  and  all  expenses  of  the  com- 
pany for  the  whole  of  the  year,"  and  that  the  money  in  the 
receiver's  hands  cannot  be  used  for  that  purpose,  as  it  must 
have  been  derived  from  assessments.  Counsel  for  the  solici- 
tor admitted  that  an  assessment  could  not  be  made  to  pav 
this  claim,  but  pointed  out  that  sec.  32  provides  for  a  reserve 
fund  "  to  consist  of  all  moneys  which  shall  remain  on  hand 
at  the  end  of  each  year  after  payment  of  the  ordinary  ex- 
penses and  losses  of  the  company,"  and  that  "such  reserve 
fund  may  from  time  to  time  be  applied  by  tlie  directors  to 
pay  off  such  liabilities  of  the  company  as  may  not  be  pro- 
vided for  out  of  the  ordinary  receipts  for  the  same  or  anv 
succeeding  year."  I  think,  in  the  absence  of  anything  to 
the  contrary,  I  must  assume  that  the  money  in  hand  does 
constitute  such  reserve  fund  and  is  available  to  pay  such 
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portion  of  the  solicitor's  bill  as  constitutes  a  claim  against 
the  company.  As  this  is  a  claim  for  which  an  assessment 
cannot  be  made,  I  think  those  creditors  for  the  payment  of 
whose  claims  an  assessment  can  be  made,  should  be  com- 
pelled, in  the  first  place,  to  have  recourse  to  that  method  of 
pavment  so  as  to  leave  the  reserve  fund  a^s  far  as  possible 
aTailable   to  pay  the  solicitor's  bill. 

As  the  company  might  have  paid  the  solicitor's  pre-in- 
corporation  costs:  Gore-Brown  on  Companies,  119;  I  think 
they  should  not  be  permitted  to  appropriate  the  $250  already 
paid  to  such  costs,  as  was  done  in  In  re  English  and  Colonial 
Produce   Co.,   [1906]  2  Ch.  435. 

It  urill  be  referred  to  the  senior  taxing  officer  to  ascertain 
what  portion  of  the  solicitor's  bill  is  for  services  subsequent 
to  incorporation  of  the  company.  The  assessment  already 
made  w^ill  stand,  and  the  money  received  from  it  will  be  ap- 
plied first  in  payment  of  the  claims  against  the  company 
other  than  the  solicitor's  bill  in  question.  After  such  appli- 
cation many  remaining  debts,  including  the  amount  found 
due  to  the  solicitor  by  the  taxing  oflBcer,  will  rank  pro  rata 
on   the   reserve  fund,  after  payment  of  the  receiver's  costs. 

The  receiver  will  have  the  costs  of  this  application  out 
of  the  fund,  and  the  solicitor's  costs  may  be  added  to  their 
claim. 


KAHITOBA. 
Mathers,  J.  June  29th,  1908. 

TMAL. 

POTTS  V.  IMPERIAL  BANK  OF  CANADA. 

Bnrikruptcy  and  Insolvency — Assign ni mi  of  t^hares  —  As- 
^iat^fnents  Act — Seizure  under  Execution — Assignment 
Void  as  against  Execution  Creditors — Interpleader  Issue. 

Intorpleader  issue  directed  to  try  the  question  of  the 
^^^^Q^jship  of  1,300  shares,  of  the  value  of  $10  each,  in  the 
Roval  Manufacturing  Co.,  standing,  at  the  time  of  the 
ceizxire  hy  the  sheriff,  in  the  name  of  one  C.  S.  Whitworth, 
si^siin^t  whom  the  bank  (defendants  in  the  issue)  had  re- 
c*overe<3  judgment  and  issued  the  execution  under  which  the 
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8heriff   seized.     Potts,   the   plaintiff   in   the   issue,  claimed 
the  shares  under  an  assignment  from  Whitworth. 

A.  Haggart,  K.C.,  for  plaintiff. 
J.  B.  Coyne,  for  defendants. 

Mathers,  J.: — The  Imperial  Bank  recovered  a  judgment 
against  Whitworth  on  11th  February,  1908,  for  $2,047.40, 
and  on  that  day  issued  and  placed  an  execution  in  the  haads 
of  the  sheriff  of  the  eastern  judicial  district,  undelr  which 
the  sheriff,  in  the  manner  provided  by  the  Judgments  Act, 
seized  the  shares  mentioned. 

The  judgment  of  the  bank  was  'recovered  upon  a  note 
for  $2,000  made'  by  Whitworth  to  one  Helgesen,  and  indorsed 
by  Helgesen  to  the  bank. 

It  is  stated  that  at  the  time  this  note  was  made,  Whit- 
worth transferred  the  said  shares  to  Helgesen  as  a  collateral 
security,  but  no  transfer  was  entered  in  the  books  of  the 
company,  and  the  shaies  stand  there  in  the  name  of  Whit- 
worth. When  the  note  was  indorsed  to  the  bank,  ap- 
parently the  bank  had  no  notice  that  the  shares  were  held 
as  collateral  to  it,  if  such  be  the  fact;  but,  whether  or  not 
that  be  the  fact,  unquestionably  the  equity  of  redemption  in 
the  shares  still  remained  in  Whitworth. 

The  plainiff  Potts,  who  is  a  practising  barrister,  had  been 
retained  by  Whitworth  in  connection  with  some  litigation 
with  Helgesen,  and  had  begun  an  action  in  the  name  of 
Whitworth,  on  behalf  of  himself  and  other  shareholders 
in  the  company,  against  Helgesen  to  have  him  declared  a 
trustee  ox  certain  property  for  the  company,  but  nothing 
further  was  done  than  to  issue  and  serve  the  statement  of 
claim.  The  plaintiff  also  acted  for  Whitworth  in  the  action 
in  which  the  Imperial  Bank  recovered  judgment. 

In  that  latter  action  a  defence  was  entered  for  Whit- 
worth, but,  upon  an  application  to  the  Eeferee,  the  defence 
was  st'ruck  out  and  the  bank  given  leave  to  sign  judgment. 

On  10th  February,  1908,  Whitworth,  by  an  agreement 
in  writing,  purported  to  transfer  all  his  right,  title,  and 
interest  in  the  said  shares  to  Potts,  the  plaintiff.  The 
ag*reement  is  as  follows: — 

This  agreement  made  this  10th  day  of  February,  1908, 
between  Charles  S.  Whitworth,  of  the  city  of  Winnipeg* 
accountant,  of  the  first  part,  and  George  Alexander  Stewart 
Potts,  of  the  same  place,  barrister-at-law,  of  the  second 
part : — 
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^*  Whereas  the  party  of  the  first  part  is  the  owner  of  1,300 
slia^xes  in  the  capital  stock  of  the  Royal  Manufacturing  Com- 
pany^ I-iimited,  of  the  par  value  of  $13,000,  which  said  shares 
li&ire  l>een  delivered  to  one  H.  T.  Helgesen,  of  the  city  of 
IRcgiiLSLy  province  of  Saskatchewan,  as  security  for  the  sum 
of  ^2,000  with  interest,  upon  an  agreement  that  the  said 
H.  T.  Helgesen  would  renew  and  save  harmless  the  said  party 
of  tlie  first  part  with  respect  to  the  promissory  note  for  the 
sTxm   of  $2,000  held  by  the  Imperial  Bank  of  Canada: — 

*'  Aiid  whereas  the  said  H.  T.  Helgesen  has  defaulted  in 
lii&  said  agreement,  and  the  Imperial  Bank  of  Canada  has 
talc^ii  legal  proceedings  upon  the  said  promissory  note  for 
$^,000  for  the  purpose  of  collecting  the  same  from  the 
pa;r±y   of  the  first  part: — 

^*  And  whereas  the  party  of  the  first  part  is  involved  in 
litigation  with  the  said  H.  T.  Helgesen  with  respect  to  the 
matt^ers  appertaining  to  the  said  the  Royal  Manufacturing 
Coxapany,  Limited,  and  proposes  further  litigation  with 
respect  to  the  breach  of  contract  against  the  said  H.  T. 
Hel&esen : — 

^^  And  whereas  the  said  party  of  the  first  part  is  indebted 
to  the  party  of  the  second  paTt  in  the  sum  of  $500,  and  is 
desii"Oiis  of  securing  same  to  the  party  of  the  second  part, 
tog-ether  with  the  further  sum  of  $2,000,  for  the  purpose  of 
ensLlyliTig  the  party  of  the  second  part  to  ca'rry  on  the  litiga- 
tion hereinbefore  mentioned,  and,  for  the  purpose  of  so 
securing  the  party  of  the  second  part,  has  agreed  to  give  and 
grant  to  the  party  of  the  second  part  a  lien  and  charge 
iirK>n  tlie  aforesaid  1,300  shares  of  stock  in  the  Royal 
'MieLixu.f^^^^^^^^S  Company,  Limited,  subject  only  to  any  claim 
^j-  charge  upon  the  same  which  may  exist  in  favour  of  the 
Baid  S.  T.  Helgesen:— 

^^  Now,  therefore,  this  agreement  witnesseth  that,  in  con- 
sideration  of  the  premises  and  of  the  sum  of  $1  now  paid 
by  t.lie  party  of  the  second  part  to  the  party  of  the  first  paTt, 
the  party  of  the  first  part  hereby  assigns,  transfers,  and  sets 
^^^r  to  the  party  of  thp  second  part,  all  his  right,  title, 
l^i^tcrresty  and  claim  to  the  aforesaid  1,300  shares  of  the  stock 
in  the  Koyal  Manufacturing  Company,  Limited,  to  have, 
hold,  and  enjoy  the  same  and  the  proceeds  and  earnings  and 
j-^^^nds  and  profits  thereof  for  the  use  and  benefit  of  the 
-^  party  of  the  second  pairt  until  the  said  party  of  the 
^coTxA  part  shall  have  realized  and  received  therefrom  the 
full    sum   of  $2,500,  thereafter  to  be  held   in  trust  to  be 
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transferred  and  assigned,  as  the  party  of  the  first  part,  his 
executors,  administrators,  or  assigns  may  direct: — 

"  And  the  party  of  the  first  part  covenants  and  agrees  that 
he  will  pay  the  pa'rtv  of  the  second  part  the  said  pum  of 
$2^000:— 

"  And  the  party  of  the  second  part  agrees  and  covenants 
that  upon  payment  of  the  said  moneys  and  the  execution  of 
this  agreement,  he  will  release  the  party  of  the  first  part 
from  all  further  claims  and  demands  in  respect  of  the  said 
litigation. 

"  Witness,'^  &c. 

The  plaintiff  claims  the  ownership  of  the  shares  under 
this  agreement,  subject  to  the  claims  thereon  of  Helgesen, 
and  denies  the  right  of  the  execution  creditors,  the  Imperial 
Bank,  to  have  the  shares  sold'undet  their  writ  of  execution. 

It  was  argued  that  the  Imperial  Bank  have  already  got 
these  shares,  as  they  were  transferred  to  Helgesen  a?  ^^1" 
lateral  security  to  the  note  on  which  the  bank  have  recovci'ed 
their  judgment.  The  recital,  however,  -n  the  agreement 
does  not  so  state.  It  would  appear  from  the  recital  that  the 
shares  were  transferred  to  Helgesen  upon  a  promise  that  he 
would  renew  the  note  and  indemnify  Whitworth  against  it. 
This  is  not  the  same  thing  as  giving  the  sha'res  as  collateral 
security  to  the  note.  But,  even  if  the  bank  did  hold  the 
shares  as  collateral  security,  the  defendant  Whitworth  has 
an  equity  of  redemption  which  the  bank  have  the  right  to 
seize  and  sell  under  their  execution,  but  for  the  assigmn^i^t 
to  the  plaintiff  Potts.  , 

The  evidence  makes  it  very  cleaT  that  at  the  time  ^*^' 
worth  executed  this  agreement  to  Potts,  he  had  no  othjr 
assets  with  which  to  pay  the  bank's  claim  against  him-  ^^ 
was  therefore  insolvent.  The  assignment  is  attacked  ^^ 
the  ground  that  it  is  fraudulent  as  against  the  execution 
creditors.  I  think  it  is  clearly  void  as  against  the  haii^ 
under  sees.  38  to  42  of  the  Assignments  Act,  and  that  i 
does  not  come  within  the  provisions  of  the  saving  section  **^- 

There  will  be  judgment  againt  the  claimant,  the  plai^^*^ 
in  the  issue,  declaring  that  he  was  not,  at  the  time  of  tn^ 
seizure,  the  owner  of  the  shares  in  question  a*  against  tnP 
execution  creditors,  the  Imperial  Bank. 

The  Imperial  Bank  are  entitled  to  the  cost*  of  the  iD*^'"' 
pleader  application  and  of  the  issue  and  trial  thereof  aga^^^ 
the  claimant. 
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HAiriTOBA. 

Mathers,  J.  June  29th,  1908. 

TRIAL. 

FKEDKIX  V.  GLINES. 

Emblements — Sale  of  Growing  Hay  to  be  Severed  by  Pur- 
chaser— Interest  in  Land  or  Chattels — Breach  of  Implied 
Warranty  of  Title — Damages. 

On  12th  July,  1907,  the  defendants  sold  to  the  plaintiff 
the  hay  growing  on  the  south-east  quarter  of  section  14-12-2 
east,  in  Manitoba,  for  $110. 

It  was  within  the  contemplation  of  the  parties  that  the 
plaintiff  should  enter  upon  the  land  and  cut  and  remove  the 
hay.  This  the  plaintiff  proceeded  to  do,  and,  after  he 
had  a  considerable  quantity  of  the  hay  cut  and  a  small 
quantity  removed,  he  was  notified  to  desist  by  a  man  named 
Bonner,  who  claimed  to  be  the  owner  of  the  hay.  As  the 
plaintiff  did  not  immediately  comply,  criminal  proceedings 
for  stealing  the  hay  were  instituted  against  him  by  Bonner. 
He  then  consulted  his  solicitor,  who  had  an  interview  with 
Mr.  Stewart,  the  vice-president  and  manager  of  the  defend- 
ant company.  Mr.  Stewaart  admitted  that  there  was  a  mis- 
take about  the  right  to  the  hay,  and  said  that  he  would  see 
Bonner  and  explain  matters,  and  that  the  plaintiff  had  better 
vacate  the  land  and  not  take  any  more  hay.  The  plaintiff 
withdrew  from  the  land  and  abandoned  the  hay,  and  the 
criminal  proceedings  were  diopped.  The  defendants  ten- 
dered the  plaintiff  a  return  of  the  $110  he  had  paid,  but  the 
plaintiff  refused  it  and  began  this  action  for  damages  for  a 
breach  of  warranty  of  title. 

A.  B.  Hudson  and  W.  D.  Lawrence,  for  plaintiff. 
C.  P.  Wilson  and  G.  W.  Jameson,  for  defendant. 

Mathers,  J.: — ^The  defendants  did  not  own  the  land, 
but  after  the  plaintiff  applied  to  them  for  the  right  to  cut 
the  hay  upon  it  they  bought  the  right  from  one  Stanley, 
whom  they  believed  to  have  the  right  to  sell  it  to  them. 

I  find  that  the  defendants  acted  as  principals  in  selling 
the  hay  privilege  to  the  plaintiff,  and  that  in  doing  so  they 
acted  in  good  faith,  believing  they  had  a  good  title  to  it. 
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I  find  that  the  defendants  admitted  to  the  plaintiff  that 
they  had  no  title  to  the  hay  at  the  time  they  sold  it  to  him, 
and  that  he,  at  their  Tequest,  abandoned  it  to  the  claimant, 
Bonner.  I  think  the  defendants  are  estopped  from  now 
asserting  that  they  had  a  good  title  and  therefore  conferred 
a  good  Htle  on  the  plaintiff. 

The  question  turns  upon  whether  the  transaction 
amounted  to  a  sale  of  the  goods  or  of  an  interest  in  land. 
There  was  no  express  warranty  of  title,  and  if  what  was  sold 
was  an  interest  in  land,  there  would  be  no  implied  warranty 
of  title.  On  the  other  hand,  if  the  transaction  was  a  sale  of 
goods,  there  would  be,  under  sec.  14  of  the  Sale  of  Goods 
Act,  an  implied  covenant  on  the  part  of  the  defendants  that 
they  had  a  right  to  sell  the  hay,  and  also  an  implied  war- 
ranty that  the  plaintiff  should  have  quiet  possession.  Under 
sees.  13  and  52  the  plaintiff  had  the  right  to  treat  the  breach 
of  the  condition  as  to  title  as  a  breach  of  warranty  and  to 
sue  for  unliquidated  damages;  Benjamin  on  Sale,  p.  598. 

Prior  to  the  Sale  of  Goods  Act  there  is  no  doubt  that 
a  sale  of  fructus  naturales,  such  as  growing  hay,  was  a  sale 
of  an  interest  in  land:  Crosby  v.  Wadsworth,  6  East  602; 
Carrinf^ton  v.  Eoots,  2  M.  &  W.  248;  and  Jones  v.  Flint, 
10  A;  &  E.  755.  If  in  the  case  of  a  sale  of  standing  timber, 
the  contract  provided  for  its  removal  by  the  buyer  as  soon 
as  possible,  the  agreement  would  not  be  a  contract  for  the 
sale  of  land  but  of  goods :  Marshall  v.  Green,  1  C.  P.  D.  35. 

In  the  case  at  bar  there  was  nothing  said  as  to  when  the 
hay  was  to  be  cut  or  removed,  so  that  I  cannot  hold  that  it 
comes  within  the  apparent  exception  engrafted  upon  the 
common  law  doctrine  by  Marshall  v.  Green. 

The  Sale  of  Goods  Act,  sec.  2  (h),  says:  ''The  expression 
'  goods '  includes  all  chattels  personal  other  than  things  in 
action  and  money;  the  term  includes  emblements,  industrial 
growing  crops,  and  things  attached  to  or  forming  part  of 
the  land  which  are  agreed  to  be  severed  before  sale  or  under 
the  contract  of  sale.'' 

It  does  seem  to  me  that  this  is  more  than  a  mere  codifica- 
tion of  the  common  law.  In  Smith  v.  Surman,  9  B.  &  C. 
561,  it  has  been  decided  that  a  sale  of  timber  which  was 
standing  at  the  time  of  the  bargain,  but  which  was  to  be 
felled  by  the  vendor  and  paid  for  by  the  purchaser  at  so 
much  per  foot,  was  not  within  the  4th  section,  but  within 
the  17th  section,  of  the  Statute  of  Frauds— in  short,  that  it 
was  a  sale  of  the  produce  of  the  trees  when  they  should  be 
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cut  down  and  severed  from  the  freehold.  Then  came  Mar- 
shall V.  Green,  supra,  which  appears  to  have  gone  further 
than  any  prior  case,  but  even  in  that  case  the  judgment 
went  largely  on  the  fact  that  the  trees  were  to  be  removed 
"as  soon  as  possible."  The  Act,  however,  imposes  no  time 
limit  for  severance,  the  only  limitation  being  that  that  which 
was  sold  should  be  severed  in  performance  of  the  contract, 
either  by  the  buyer  or'  seller.  In  the  present  case  the  parties 
certainly  contemplated  a  severance  of  the  hay  by  the  plain- 
tiff, so  that,  in  the  words  of  the  Act,  the  hay  was  to  be 
severed  "  under  the  contract  of  sale." 

The  only  discussion  I  have  been  able  to  find  on  this 
section  of  the  Act  is  in  Benjamin  on  Sale  at  p.  190.  The 
author  there  expresses  the  opinion  that  the  concluding 
words  of  this  sub-section  have  effected  a  change  in  the  law. 
He  says:  "This  enactment  seems  equivalent  to  declaring 
that  under  a  contract  of  sale  things  attached  to  or  forming 
part  of  the  land,  whether  the  property  is  to  pass  to  the 
buyer  before  or  after  severance,  are  to  be  d^med  goods. 
If  this  construction  be  correct,  the  enactment  has  removed 
all  doubt  with  regard  to  fixtures,  and  has  certainly  altered 
the  law  with  regard  to  buildings  sold  as  materials  and  with 
regard  to  fructus  natuiales.  If  the  parties  to  a  contract  of 
sale  agree  that  such  things  shall  be  severed,  they  thereby 
become  '  goods.^  The'  conversion,  by  mere  agreement  of  the 
parties,  of  an  hereditament  into  chattels,  which  was  repudi- 
ated by  Chitty,  J.,  in  Lovery  v.  PuTSell,  39  Cli.  D.  508,  has 
thus  received  legislative  sanction.  If  this  view  be  sound, 
that  case,  as  well  as  Crosby  v.  Wadsworth  and  similar  cases, 
can  no  longer  be  regarded  as  law." 

The  case  of  Slingerland  v.  Massey,  10  Man.  L.  E.  21, 
does  not  touch  this  case.  All  that  case  decided  was  that 
the  natural  product  of  the  wife*s  land  came  unde'r  the  de- 
scription of  issues  and  profits  of  her  separate  estate,  and 
could  not  be  taken  under  a  writ  of  fieri  facias  de  bonis 
issued  against  her  husband. 

I  find  that  the  defendants  are  liable  for  a  bteach  of 
warranty  of  their  title  to  the  hay  in  question,  and  that  the 
plaintiff  is  entitled  to  recover  against  them  damages  for 
such  breach. 

It  was  agreed  between  counsel  that,  if  I  should  find  the 
defendants  liable,  there  should  be  a  reference  to  the  Master 
to  assess  the  damages. 

There  will  be  a  reference  to  the  Master  for  that  purpose. 
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The  plaintiff  is  entitled  to  the  costs  up  to  and  including 
the  trial.  Further  directions  and  costs  of  leference  are 
reserved. 


KAHITOBA. 

June  8th,  1908. 

court  op  appeal. 

ELVIN  V.  CLOUGH. 

Principal  and  Agent — AgenVs  Commission  on  Sale  of  Land 
— Contract  for  Payment  of  Con^iission — Vendor  and 
Purchaser  Brought  together  by  AgenVs  Procurement — 
Evidence, 

Appeal  by  defendant  from  judgment  of  Macdoxald.  J., 
7  W.  L.  R.  762. 

T.  L.  Metcalfe  and  D.  A.  kStacpoole,  for  defendant. 
W.  F.  Hull  and  A.  B.  McAllister,  for  plaintiffs. 

The  judgment  of  the  Court  (Howell.  C.J.A.,  Richajrds, 
Perdue,  and  Phippex,  JJ.A.),  was  delivered  by 

PiiippEN,  J.A. : — Adopting  the  findings  of  the  learned 
trial  Judge,  the  facts  are  shortly  as  follows.  On  25th  March, 
1907,  the  defendant  placed  an  hotel  property  with  the  plain- 
tiffs, who  are  real  estate  agents,  for  sale  by  them  under  a 
written  contract,  the  material  terms  of  which  are  as  follows : 
"  You  are  hereby  authorized  to  sell  the  property  described 
below  for  the  price  and  terms  stated  below  or  for  such  price 
and  terms  as  1  may  agree  to.  I  agree  to  pay  you  a  commis- 
sion ....  on  any  sale  effected  directly  or  indirectly 
by  you  and  approved  by  me  ....  I  agree  to  notify 
you  immediately  a  sale  has  been  made    ....'' 

Then  follows  a  description  of  the  property  and  the  terms. 
which  were,  shortly,  that  the  defendant  would  accept  $8,000 
as  the  smallest  cash  payment,  and  a  mortgage  for  the  balance, 
with  interest  at  6  per  cent,  per  annum. 
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Shortly  thereafter  the  plaintiffs  introduced  the  property 
trt  one  Forrest,  who  opened  negotiations  with  the  defendant 
for  its  purchase. 

Forrest  concealed  from  the  defendant  the  fact  that  the 
plaintiffs  had  been  instrumental  in  his  becoming  acquainted 
vrith  the  property,  and,  as  an  inducement  to  the  defendant  to 
modify  his  terms,  represented  that  a  sale  to  him  would  not 
involve  the  payment  of  a  commission.  This  the  defendant 
believed.  The  circumstances  were  not  such  as  to  put  the 
<lefendant  upon  inquiry  as  to  the  plaintiffs,  thus  distinguish- 
ing^ the  present  case  from  Lloyd  v.  Mathews,  51  N.  Y.  125. 
Believing  that  no  commission  would  be  payable,  the  defend- 
ant closed  with  Forrest,  on  terms  less  favourable  to  himself 
thao  those  stated  in  his  contract  with  the  plaintiffs.  The 
plaintiffs,  subsequently  becoming  aware  of  the  sale,  brought 
this  action  to  recover  their  commission  as  earned  under  the 
contract. 

It  was  argued  that  the  introduction  of  the  property  to 
Forrest,  followed  by  the  subsequent  sale,  was  in  fact  a  sale 
indirectly  effected  by  the  plaintiffs  within  the  terms  of  the 
agreement.  I  have  no  doubt  that  had  the  defendant  sold 
with  knowledge  that  the  property  had  been  introduced  to 
Forrest  by  the  plaintiffs,  he  would  be  liable  for  some  com- 
mission. I  cannot,  however,  hold  that  the  mere  introduction 
of  the  property  to  Forrest  without  endeavouring  to  negotiate 
or  in  fact  negotiating  a'  sale  is  itself  an  earning  of  the  agreed 
commission,  the  owner  effecting  a  sale  on  terms  less  favour- 
able than  those  expressed  in  the  commission  contract,  in 
ignorance  of  the  plaintiffs'  action,  and  under  circumfjtancefl 
which  did  not  place  him  upon  inquiry. 

2^ot  having  earned  their  commission  within  the  terms 
of  the  contract,  are  plaintiffs  entitled  to  recover  for  scjr- 
vices  rendered  by  way  of  quantum  meruit?  In  Cathcarf 
V.  Bacon,  49  X.  W.  Repr.  331,  it  was  held  that  under  cir- 
cumstances exactly  corresponding  with  those  in  the  present 
case^  the  plaintiffs  were  not  entitled  to  recover.  In  deliver- 
ing' judgment  in  appeal  Vanderburgh,  J.,  says:  "The  plain- 
tiff claims  to  be  entitled  to  his  regular  commissions  as  a  real 
estate  broker  for  procuring  the  purchaser.  The  action  wag 
dismissed  upon  his  own  evidence,  and  we  think  projierly. 
The  defendant  was  at  liberty  to  sell  the  profK'rty  hiinwlf. 
He  had  no  knowledge  of  the  instrumentality  of  the  plaintiff 
in  the  premises,  and  dealt  with  the  purchaser  as  an  original 
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applicant  in  good  faith,  and  made  new  tenns  of  sale.  It  does 
not  appear  that  Maxlield  was  at  any  time  willing  to  pay 
$40,000  in  money,  and  plaintiff  was  not  authorized  to  make 
any  other  terms.  He  is  not  therefore  shewn  to  have  pro- 
cured a  purchaser  ready  and  willing  to  buy  at  the  terms 
stipulated.  Several  months  had  elapsed,  and  there  was  noth- 
ing to  put  defendant  upon  inquiry  in  respect  to  plaintiffs 
alleged  agency  in  the  matter  of  inducing  Maxfield  to  buy. 
Plaintiff  did  not  therefore  fulfil  the  terms  of  the  contract  of 
agency,  nor  are  they  shewn  to  have  been  waived.  Maifield 
was  not  presented  by  the  plaintiff  as  a  customer  procured  by 
him,  and  defendant  did  not  accept  plaintiff's  services  as  the 
basis  of  subsequent  negotiations,  and  thereupon  voluntarfly 
modify  the  terms  previously  given;  and  there  is  no  evidence 
of  any  bad  faith  or  attempt  to  evade  his  responsibility  to 
the  agent.  There  was  no  waiver  of  the  terms  of  plaintiffs 
agency,  and  the  defendant  cannot  be  bound  by  supposed 
obligations,  in  ignorance  of  the  facts  upon  which  they  are 
based." 

This  case  was  subsequently  considered  by  the  same  Court 
in  the  case  of  Quist  v.  Goodfellow,  110  N.  W.  Repr.  6o,  when 
the  Court,  in  a  carefully  reasoned  judgment,  adopted  and 
re-afiirmed  their  previous  decision. 

In  Wolf  V.  Tait,  4  Man.  L.  R.  59,  Mr.  Justice  Killam,  in 
delivering  tlie  judgment  of  the  Court  of  King's  Bench  in 
banc,  says  at  p.  68 :  "  It  is  quite  clear  upon  these  authorities 
that  the  defendant  might  have  refused  to  accept  Calloway 
as  a  purchaser  when  produced  by  Wolf,  as  he  would  not  pur- 
chase on  the  prescribed  terms;  and  there  would  then  have 
been  no  liability  for  commission.  He  might  then  have  re- 
voked the  plaintiff's  authority  to  sell,  and  he  might,  sub- 
sequently, if  acting  quite  independently  and  in  good  iaith, 
have  negotiated  with  Calloway  directly  or  through  another 
agent  without  rendering  himself  liable  to  the  plaintiff.  But 
upon  the  plaintiff's  evidence  he  did  not  do  this,  he  accepted 
the  benefit  of  the  plaintiff's  efforts,  and  without  revoking  the 
plaintiff's  authority  he  dealt  with  Calloway,  so  far  as  the 
plaintiff  could  know,  whatever  may  have  been  his  own  men- 
tal intention,  as  the  party  produced  by  the  plaintiff  under 
the  authority  given  to  the  plaintiff.  He  would  thus  ratify 
and  accept  any  variation  in  the  terms  of  Wolfs  employment 
just  as  the  agent  in  Toppin  v.  Healey,  11  W.  R.  466,  accept^ 
the  variation  in  the  terms  prescribed  by  his  employer." 
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It  appears  to  me  that  the  law  is  exactly  as  stated  in  these 
cases.  An  agent  suing  for  his  commission^  in  order  to 
succeed^  must  shew  that  he  has  fulfilled  the  contract  on 
which  his  claim  is  based. 

If,  however,  the  owner  himself  negotiates  with  an  intend- 
ing purchaser,  introduced  by  the  agent,  the  law  presumes,  in 
the  absence  of  facts  establishing  a  contrary  conclusion,  that 
he  adopted  the  labour  of  his  agent,  varying  the  terms  to  suit 
his  own  convenience.  It  presumes  a.  contract  to  paj  a  com^ 
mission  based  upon  the  amount  realized  by  the  sale  effected, 
regard  being  had  to  the  relative  value  of  the  assistance  given 
by  the  agent  as  compared  with  that  which  he  was  bound  to 
give  to  earn  his  commission  under  the  original  agreement. 

If,  however,  the  agent  has  not  done  that  which  entitles 
him  to  commission  under  the  terms  of  the  agreement,  no 
new  contract  is  implied  where  the  owner  has  himself  w>ld 
ia  ignorance  of  the  assistance  rendered  by  the  agent,  and 
under  circumstances  which  did  not  put  him  on  inquiry,  in 
any  event  (and  this  is  all  that  is  necessary  to  determine  in 
the  present  case),  where  the  sale  was  effected  on  terms  lorn 
advantageous  to  the  owner  than  those  contemplated  in  the 
original  agency. 

The  plaintiffs'  counsel  contended  that  the  present  cawj 
comes  within  the  decision  of  Mansell  v.  Clements,  L,  K.  9  d, 
P.  139.  I  do  not  think  so.  In  the  Mansell  case  the  pur- 
chaser's attention  Was  first  called  to  the  property  by  a  card 
on  the  premises.  He  endeavoured,  but  at  that  moment  wm 
unable,  to  obtain  an  inspection.  He  then  ('/)udu(Un\  iUni  the 
property  could  not  be  purchased  for  the  amount  he  wtm  willing 
to  pay,  and  dismissed  its  further  consideration  from  hi>t» 
mind.  I^ter  he  was  again  introduced  to  the  profXTty  by 
the  plaintiffs,  who  were  the  defendant's  ageuU  entitU'^i  un- 
der the  terms  of  their  contract  to  a  comnii»-«*ion  if  the  prth- 
perty  was  sold  to  a  person  introiluceil  by  th*?fn,  and  irom 
information  then  obtained  as  to  price  and  t/frrnt*  he  a^rain 
(i^nsidered  the  property  as  a  possible  pun.hai^r,  'I'he  |/jain- 
tiffs  then  gave  the  purchaser  a  card  to  \i^fW  tlj<?  pr'rnijwi«. 
The  owner,  with  knowledge  of  this  intnMJ.joti^in,  uf^z/f^lHUA 
a  sale  on  different  terms.  Under  th<rM>  ('inutfr'^iHit/ ^r*^  it  wa« 
held  that  the  plaintiffis*  were  entit!«I  to  r';*'Ow?r  A'^^j^^mg 
the  facts  as  stated,  the  purehaj=€r  wa»  intrvJ'i^-^f'J  t/>  the  pr^*- 
perty,  to  the  knowledge  of  the  owner,  hy  t:j:  p!;ain*.;ff*,    T;^t 
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he  had  previously  seen  the  property  and  knew  it  was  for 
sale,  he  having  as  a  fact  determined  not  to  consider  its  pur-  | 

chase,  did  not  alter  the  character  or  value  of  what  the  agents 
did,  did  not  make  it  less  an  introduction  to  the  purchaser. 
The  bringing  the  property  to  the  purchaser's  attention  with 
knowledge  of  the  terms  of  such  was  in  effect  a  new  introduc- 
tion, and  was  in  fact  that  introduction  which  subsequently 
led  to  its  purchase.  Under  these  circumstances,  it  appears 
to  me  that  the  plaintiffs  were  clearly  entitled  to  their  com- 
mission ;  as  fully  as  if  the  purchaser  was  without  knowledge 
of  the  property  when  it  was  brought  to  his  attention  by  the 
agents. 

Another  case  referred  to  by  the  plaintiffs,  and  one  which, 
to  my  mind,  more  closely  resembles  the  present,  is  Green 
V.  Bartlett,  14  C.  B.  N.  S.  681.  In  that  case,  however,  al- 
though it  is  not  definitely  so  stated,  I  gather  that  the  owner 
was  aware  that  the  plaintiff  was  the  means  of  introducing  the 
purchaser  to  the  propert}',  and  that  in  cancelling  his  agency, 
on  the  alleged  ground  that  he  had  concluded  to  withdraw 
the  property  from  sale,  at  the  same  time  himself  negotiating 
a  sale  with  the  plaintiff's  purchaser,  he  acted  in  bad  faith, 
and  would  not  be  heard  to  set  up  his  cancellation  as  an  ex- 
cuse for  not  paying  a  commission. 

In  my  opinion  the  appeal  should  be  allowed  and  the  ac- 
tion dismissed  with  costs. 


XAVITOBA. 

Mathers,  J.  June  89th,  l^^^- 

TRIAL. 

BENT  V.  ARROWHEAD  LUMBER  CO. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  ^^ 
— Contract  for  Payment   of  Commission — Vendor  <^^^ 
Purchaser  Brought  together  by  Agent's  Procu>r^^ 
Evidence — Remuneration  of  Agent — Quantum  Jf^*** 

Action  by  a  real  estate  agent  residing  in  Chicago  »?**°^ 
the  Arrowhead  Lumber  Co.,  incorporated  under  the  1«^^  ^ 
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British  Columbia,  and  Thomas  Meredith,  president  of  the 
company,  for  commission  or  remuneration  for  procuring  a 
purcliaser  for  the  company's  property,  consisting  of  a  saw- 
mill and  timber  limits  near  Arrowhead,  in  British  Columbia 

A.  C.  Gait,  for  plaintiflF. 

C.  P.  Wilson,  H.  A.  Bobson,  and  C.  P.  Fullerton,  for 
defendants. 

Mathers,  J. : — The  statement  of  claim  alleges  that  early 
in  the  year  1906  the  defendant  company  authorized  the  plain- 
tiff to  procure  a  purchaser  for  the  company's  property,  and 
agreed  that  if  he  should  find  a  purchaser  satisfactory  to  the 
defendants  the  defendants  would  pay  the  plaintiff  a  com- 
mission of  $50,000  on  the  sale.  It  further  alleges  that  the 
plaintiff  procured  one  Chauncey  R.  Lamb  to  offer  to  be- 
come purchaser  of  the  property,  and  the  defendants  accepted 
Lamb  as  purchaser,  and  subsequently,  about  the  month  of 
August,  1906,  Lamb  caused  a  company  to  be  incorporated 
under  the  name  of  the  Lamb-Watson  Lumber  Company  Ltd., 
consisting  of  Lamb  and  others,  for  the  purpose  of  taking 
over  the  defendants'  property,  and,  by  the  direction  of  Lamb, 
the  property  was,  on  or  about  1st  September,  1906,  con- 
\eyed  by  the  defendants  to  the  Lamb- Watson  Lumber  Com- 
pany, in  consideration  of  the  payment  of  $620,000,  or  there- 
abouts. 

It  is  further  alleged  that  the  plaintiff  has  requested  pay- 
ment from  the  defendants  of  the  amount  agreed  upon  as 
his  commission,  but  the  defendants  have  refused  to  pay. 

It  is  alleged  by  way  of  alternative  claim  that  the  plain- 
tiff, at  the  defendants'  request,  expended  much  time  and 
trouble  and  money  in  procuring  a  purchaser  for  the  de- 
fendants' property;  that  the  plaintiff  succeeded  in  securing 
Chauncey  R.  I^amb  as  a  purchaser  for  the  property,  and 
Lamb  was  accepted  by  the  defendants,  and  afterwards,  by  the 
direction  of  Lamb,  the  property  was  conveyed  to  a  company 
expressly  incorporated  for  the  purpose  of  taking  over  said 
property ;  and  $50,000  is  claimed. 

By  their  defence  the  company  deny  that  the  plaintiff 
was  authorized  or  requested  to  procure  a  purchaser  on  any 
terms,  or  that  the  plaintiff  did  procure  a  purchaser  for  the 
defendants'  property,  or  do  any  work  for  the  defendants.  It 
further  alleges  that,  if  any  authority  was  given  the  plaintiff, 
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it  was  terminated  before  the  plaintiff  perfonned  any  act, 
and  if  the  plaintiff  continued  to  interest  himself  after  buA 
termination^  it  was  a  wholly  voluntary  act  on  his  pari  and 
without  any  authority. 

It  is  further  alleged  that,  if  ever  there  was  a  contract 
between  the  plaintiff  and  the  defendants,  the  condition  which 
the  plaintiff  was  to  bring  about  in  order  to  be  entitled  to 
reward  was  never  brought  about  by  the  plaintiff  and  never 
existed. 

The  plaintiff  in  the  year  1904  had  some  n^tiations  for 
the  sale  of  this  property  for  the  defendant  company.  His 
negotiations  fell  through,  but  he  retained  the  company's  pro- 
spectus and  some  other  data  relating  to  their  property.  In 
January  or  February  of  1906,  one  Peck,  also  of  Chicago, 
who  deals  in  timber  limits  as  agent,  had  an  interview  wift 
the  plaintiff  with  respect  to  this  property,  and  received  from 
him  the  prospectus  and  other  data  which  had  remained  m 
plaintiff's  possession  since  the  previous  negotiations  in  1904. 
The  plaintiff  then  came  to  Winnipeg  to  find  out  if  the  pro- 
perty was  still  in  the  market,  and,  if  so,  the  terms  and  price. 
He  had  interviews  with  the  defendant  Meredith,  at  Yorkton, 
Manitoba,  at  Winnipeg,  and  afterwards  at  St.  Paul,  Min- 
nesota. Meredith  told  him  the  property  was  still  in  the 
market  and  that  the  company  had  decided  to  sell.  He  said 
if  the  plaintiff  sold  for  $550,000  that  they  would  pay  hira 
a  commission  of  $50,000.  This  was  at  Winnipeg  about  tlie 
beginning  of  April,  1906.  A  day  or  two  afterwards  the 
plaintiff  and  Meredith  again  met  in  St.  Paul,  and  again  dis- 
cussed the  compan/s  property.  The  plaintiff  there  asketl 
Meredith  for  an  option,  but  Meredith  replied  that  he  wouhi 
not  give  him,  or  any  one  else,  an  option,  because  it  would  tie 
up  the  property.  The  plaintiff  then  asked  what  loading  the 
property  would  stand,  and  was  told  that  the  company  would 
not  stand  for  any  loading  above  the  $550,000.  The  con- 
versation in  St.  Paul  is  summarized  by  the  defendant  Mere- 
dith in  his  examination  for  discovery,  as  follows:  "I  said 
if  he  brought  the  people  there  to  Arrowhead  and  they  pur- 
chased the  property  we  would  name  the  proposition  $550.- 
000,  and  protect  him  to  the  extent  of  $50,000,  provided  he 
got  the  $550,000,  but  our  price  was  $500,000  net,  and  any 
cut  ho  might  make — any  amount  he  should  reduce  it— why 
of  course  he  would  lose  it,  but  we  had  to  have  $500,000." 
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The  plaintiff  then  returned  to  Chicago  and  gave  Peck 
the  infonnation  he  had  obtained  from  Meredith,  and  shewed 
him  a  photograph  which  he  had  obtained  of  tlie  mill.  Peck 
in  the  meantime  had  been  in  communication  with  Chauncey 
R.  Lamb.  On  7th  May  Peck  had  an  interview  with  Lamo  in 
Chicago,  and  gave  him  a  description  of  the  property,  the 
name  of  the  owner,  and  where  those  in  control  were  to  be 
found. 

On  the  same  day  Lamb  wrote  Peck  a  letter  saying :  "  The 
matter  of  purchase  of  timber  deal  in  British  Columbia  pre- 
sented to  me  by  you  in  detail  to-day  is  of  interest  to  us, 
and,  as  soon  as  I  am  able  to  find  my  Coast  representative, 
who  is  now  investigating  a  deal  in  Western  British  Colum- 
bia, I  will  send  him  to  investigate  your  proposition  on  the 
ground  and  report  to  me.  Hope  to  have  him  there  within 
a  week.     In  the  meantime  if  possible  hold  the  matter  open." 

On  10th  May  Laipb  wired  to  Peck:  "An\  investigating 
Canadian  deal  through  friend  in  Winnipeg.  Owners  will 
not  know  me  in  deal  until  proper  time.    Will  protect  you." 

On  11th  May  Lamb  wrote  to  Peck:  "As  I  wired  you,  I 
have  taken  up  Canadian  deal  with  a  friend  in  Winnipeg 
who  I  find  is  personally  acquainted  with  Mr.  Meredith.  I 
did  this  with  the  idea  that  this  mutual  friend  could  get 
him  interested  in  us  and  make  him  understand  that  we  are 
prospective  purchasers  and  not  fooling  with  the  thing.  I 
wish  you  would  indicate  to  nue  what  you  expect  in  the  way 
of  commission." 

In  reply  to  that  letter  Peck  wrote  to  Lamb  a  letter  dated 
at  Chicago  on  14th  May,  saying  in  part :  "  I  know  that  you 
have  taken  up  the  Canadian  timber  matter  in  order  to  get 
more  directly  at  the  owners,  and  I  presume  it  is  all  right  to 
do  BO.  At  the  same  time,  as  I  told  you,  the  owners  are  very 
anxious  that  it  should  not  be  known  that  they  contemplated 
a  sale,  and  it  occurs  to  me  that  if  the  matter  were  not  brought 
to  them  through  the  same  parties  who  brought  it  to  me,  they 
might  hesitate  to  negotiate.  However,  I  hope  this  will  not 
be  the  case.  I  would  suggest  that  you  mention  the  name 
of  Francis  S.  Bent,  of  this  city,  as  having  introduced  the  mat- 
ter to  you,  as  he  is  the  party  who  brought  it  to  me.  He  is  well 
known  in  Winnipeg  in  connection  with  Canadian  lands.  I  was 
placed  in  direct  connection  with  Mr.  Bent  through  other  par- 
ties. I  would  be  glad  if  you  would  let  me  know  what  you 
hear  of  the  property  through  your  friend  in  Winnipeg.     Mr. 
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Bent  expects  to  leave  for  Winnipeg  in  a  day  or  two,  and  it 
might  be  well  for  nie  to  arrange,  if  possible,  to  have  him  see 
yon  in  Minneapolis  on  his  way  through." 

He  then  mentions  that  he  would  expect  a  commission 
of  10  per  cent.  He  adds  as  a  postscript  that  Mr.  Bent  will 
call  upon  him  (Lamb)  in  Minneapolis  that  week  on  his  way 
to  Winnipeg,  and  "  that  it  would  be  advisable  for  him  to 
know  the  name  of  your  friend  in  Winnipeg  whom  you  have 
asked  to  see  Meredith." 

On  14th  May  Bent  wired  to  Meredith :  "  Lamb  of  Min- 
neapolis is  interested  in  timber.  Means  business.  He  ad- 
vises, is  making  inquiries  of  you  through  Winnipeg  friend 
of  yours.  Make  him  price  five-fifty.  Answer."  This  tele- 
gram was  sent  to  Winnipeg,  but  in  the  meantime  Meredith 
had  gone  to  Victoria,  B.  C,  and  it  was  repeated  to  and  de- 
livered to  him  there. 

In  the  meantime  Lamb  had  instituted  inquiries  in  Win- 
nipeg through  Watson,  who  was  associated  with  him.  Wat- 
son had  communicated  with  O'Brieji,  his  representative  here. 
O'Brien  had  mentioned  the  matter  to  William  Martin,  and 
Martin  opened  correspondence  with  Watson.  Martin  then  set 
about  to  procure  an  option  on  the  compan/s  property 
through  one  Kenny,  a  man  who,  apparently,  was  well  and 
favourably  known  to  Meredith  and  the  other  directors  of  the 
company. 

Upon  the  receipt  of  Bent^s  telegram  of  the  14th,  Meredith 
went  to  Arrowhead  expecting  to  meet  Lamb  there.  As  ^^^ 
did  not  come,  he  came  to  Winnipeg,  arriving  here  on  21st 
May.  In  the  meantime  Kenny  had  interviewed  McDonald, 
ojie  of  the  directors  of  the  company,  with  respect  to  pro- 
curing an  option.  Upon  Meredith's  arrival,  McDonald  ^^' 
terviewed  him  with  respect  to  Mr.  Kenny's  request  for  ^^ 
option,  and  Mereditli  and  McDonald  went  to  the  office  ^^ 
McDonald,  McMillan,  &  Co.,  of  which  McDonald  is  a  mem- 
ber and  Mr.  Kenny  is  book-keeper,  and  had  an  interview  with 
Kenny  with  respect  to  the  proposed  option.  Kenny  ^' 
formed  McDonald  and  Meredith  that  he  had  a  couple  of  p^^" 
chasers  in  view,  and  that  he  thought  he  could  effect  a  sale 
if  an  option  were  given  him.  Meredith  shewed  him  the  tele- 
gram which  he  had  received  from  Bent,  ajid  asked  if  ^^ 
was  one  of  his  prospective  purchasers.  At  this  time  K^nny 
did  not  know  Lamb  in  the  transaction,  and  he  replied  tna 
he  was  not,  but  stated  that  his  purchasers  were  backed  » 
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James  J.  Hill.  McDonald  and  Meredith  then,  on  behalf  of 
the  company,  gave  Kenny  an  option  for  two  weeks.  At  the 
end  of  two  weeks  he  was  to  have  the  right  of  extending  the 
option  for  two  months  on  depositing  $10,000.  They,  at  this 
time,  gave  him  a  letter  undertaking  to  protect  him  to  the 
extent  of  $50,000  in  the  event  of  the  sale  going  through  at 
$550,000.  The  option  was  left  blank,  so  that  Kenny  might 
fill  in  any  amount  between  $500,000  and  $600,000.  He 
at  once  took  the  option  to  Martin,  and  at  Martin's  request 
filled  in  the  amount  for  $575,000,  the  extra  $25fiOO  to  go  to 
Martin  in  the  event  of  a  sale  at  the  figure  named,  and  Kenny 
gave  Martin  a  letter  agreeing  to  protect  him  to  the  extent 
of  $25,000  in  the  event  of  a  sale  at  $575,000.  This  was  on 
22nd  May,  and  on  the  same  day  Kenny  assigned  the  option 
to  Martin,  who  at  once  started  for  Minneapolis,  where  he  in- 
terviewed Watson  and  was  by  him  introduced  to  Lamb. 

The  next  day  Martin  and  Lamb  came  to  Winnipeg,  and 
on  the  24th  had  an  interview  with  Kenny  in  Mr.  Martin's 
office.  In  the  meantime  Martin  had  transferred  the  option ' 
to  Lamb.  The  result  of  that  interview  was  tliat  Lamb  wired 
his  cruiser  to  go  to  Arrowhead  and  arranged  to  return  to 
Minneapolis  and  at  once  proceed  to  Arrowhead  himself  for 
the  purpose  of  looking  over  the  property. 

Shortly  after  the  14th  May,  the  plaintiff  called  at 
Lamb's  office  in  Minneapolis.  Lamb  was  absent,  but  the 
plaintiff  left  a  note  for  him  which  he  subsequently  received, 
and  the  plaintiff  also  wrote  him  a  letter  about  the  16th  or 
18th,  which  he  also  received. 

On  23rd  May  the  plaintiff  Bent  arrived  in  Winnipeg  anH 
had  an  interview  with  Meredith  and  McDonald,  who  in- 
formed him  that  they  had  given  an  option  on  the  property. 
Bent  then  said  if  Lamb  was  the  party  to  whom  tlie  option 
had  been  given,  in  the  event  of  a  sale,  he  would  claim  it  as 
his  sale.  He  was  assured  by  Meredith  that  Lamb  was  not 
the  man,  but  that  it  was  some  party  backed  by  James  J.  Hill. 
Bent  then  requested  Meredith  to  wire  him  if  the  option  given 
expired  on  5th  June,  and  Meredith  agreed  to  do  so.  I 

At  the  request  of  Kenny,  Meredith  went  to  Arrowhead  to  i 

?liew   Lamb  the  property.     When   he  met  Lamb  at  Revel-  ! 

stoke  on  the  27th  or  28th  May,  he  asked  him  if  he  knew  Bent^ 
and  was  informed  that  he  did  not,  that  the  property  had 
been  introduced  to  him  by  a  college  friend  of  his  in  Chi- 
cago, meaning  Peck.    They  tlien  proceeded  to  look  over  the 
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property,  and,  after  a  partial  examination.  Lamb  said  to 
Meredith  that  he  would  not  buy  under  the  option,  but  that 
if  the  parties  holding  the  option  would  take  $500,000  he 
thought  he  might  purchase.  This  was  about  1st  June,  and 
Lamb  was  then  leaving  Arrowhead. 

On  that  day  Lamb  w^rote  to  Peck  from  Arrowhead:  "I 
have  looked  over  the  Arrowhead  deal  and  turned  it  down, 
as  I  believe  any  other  practical  lumberman  will  do  who  sees 
it."  He  at  the  same  time  wrote  to  Martin  that  he  had 
refused  to  buy,  and  returned  the  option  to  him.  Martin  then 
returned  the  option  to  Kenny. 

In  the  meantime,  on  5th  June,  Kenny  had  put  up  his 
$10,000  for  an  extension  of  his  option  for  two  months.  Mere- 
dith understood  from  the  conversation  that  he  had  with 
Lamb  that  Lamb  was  prepared  to  pay  $500,000,  and  he  was 
anxious  to  know  whether  or  not  Kenny  had  put  up  his  $10,- 
000  or  whether  the  option  had  lapsed.  On  7th  June,  he 
wired  from  Arrowhead  to  Kenny :  "  Must  know  to-day  if 
ten  thousand  has  been  deposited  to  credit  Arrowhead  Lum- 
ber Co.  and  in  what  bank."  On  the  same  day  Kenny  re- 
plied: *^Yes.  Bank  Ottawa.  But  still  open  to  deal  with 
parties  there.  You  can  negotiate  direct  with  free  hand  if 
an}'  deal  in  them.  If  not  other  parties  expect  to  go  out  few 
days.    Can  you  wait  for  them.     Wire  what  you  do." 

In  the  meantime  Lamb's  cruiser  had  gone  away,  but  was 
expected  back  in  a  few  days,  and  on  10th  June  Meredith 
wired  to  Kenny:  "Expect  parties  back  Tuesday.  I  thinJc 
your  Mr.  Martin  or  yourself  should  be  here  to  meet  them.  1 
am  satisfied  they  want  property  but  are  doing  a  little  figur- 
ing." 

On  the  11th  in  reply  Kenny  wired  to  Meredith:  "Mar- 
tin out.  Option  lapsed.  I  protected  personally.  Cannot 
possibly  go  out.  You  act  for  me  perfectly  free  hand.  Give 
parties  understand  they  deal  direct  company.  Quote  what- 
ever your  judgment  make  deal  assured.  Figure  with  them 
sliding  scale  rock  bottom  if  necessar>'.  Protect  me  all  /ou 
can  but  deal  anyway.     Writing." 

Upon  receipt  of  that  telegram  Meredith  went  to  Kevel- 
stoke,  and  there  met  Mr.  Lockman,  Lamb's  representative, 
and  asked  him  if  he  would  entertain  an  offer  of  $500,000 
for  the  property.  Mr.  Lockman  replied  that  Mr.  Lamb  was 
returning  the  next  day,  but  that  he  was  going  up  the  Colum- 
bia river  to  look  over  some  other  property,  and  if  they  did 
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not  take  it  and  desired  to  look  further  over  the  Arrowhead 
property  they  would  communicate  with  him. 

Meredith  then  wired  Kenny  under  date  13th  June: 
"Parties  struck  other  property.  Deal  all  off.  Leaving  for 
home." 

Lockman  did  not  again  communicate  with  Meredith,  but 
he  and  Lamb  did  make  a  further  examination  of  the  pro- 
perty. Meredith  returned  to  Winnipeg,  arriving  there  on 
the  2oth  June. 

On  the  Slst  June  Bent  had  been  in  Winnipeg  and  had 
left  a  message  with  a  friend  of  Meredith's  stating  that  Mere- 
dith had  promised  to  wire  him  on  5th  June,  on  the  expira- 
tion of  the  option  given  on  the  property,  but  did  not  do  so, 
and  requesting  that  he  wire  to  1130  First  National  Bank 
Building,  Chicago,  if  the  property  sold  or  not,  his  principals 
waiting  to  go  to  Arrowhead.  That  memorandum  was  given 
to  Meredith  on  the  25th  June,  and  on  that  day  he  wired 
Bent:  "We  are  withdrawing  the  property  from  the  market 
for  the  present." 

On  that  same  day  or  the  next  day  Meredith  got  a  letter 
from  Lamb  at  Minneapolis  asking  him  to  go  down.  This 
letter  is  said  to  be  lost.  Meredith  at  once  went  to  Minnea- 
polis, and  further  negotiations  for  a  sale  at  $500,000  were 
entered  into.  Meredith  returned  to  Winnipeg,  and  on  5th 
July  he  returned  to  Kenny  his  $10,000. 

Lamb  and  Watson  organized  a  company  called  the  Lamb- 
Watson  Lumber  Company  Limited,  and  on  18th  July  an 
agreement  was  drawn  up  for  the  sale  to  that  company  of 
the  defendant  company^s  property  at  the  net  price  for  the 
limits  and  mill  of  $500,000.  The  agreement  was  not  ac- 
tually carried  out  until  6th  August,  owing  to  some  defects  in 
the  defendant's  title. 

On  7th  August  a  meeting  of  the  directors  of  the  company 
was  held  at  which  the  president,  Meredith,  reported  the 
execution  of  the  agreement  for  sale,  and  a  resolution  was 
passed  adopting  and  confirming  the  agreement. 

At  a  general  meeting  held  on  25th  August  a  resolution 
was  passed  "that  the  action  of  the  officers  and  directors  of 
the  company  in  entering  into  the  said  agreement  on  behalf 
of  the  company  be  and  the  same  is  sanctioned,  approved, 
ratified,  and  confirmed.^' 

It  was  also  resolved  that  a  substantial  commission  be 
paid  to  Mr.  Meredith  for  effecting  the  sale  of  the  company's 
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mill  and  timber  holdings,  the  commission  to  be  determined 
at  a  meeting  of  directors  or  shareholders  to  be  held  at  Win- 
nipeg as  soon  after  the  transfer  as  possible. 

There  is  also  entered  in  the  minutes  of  this  meeting  an 
appreciation  of  the  excellent  work  of  the  president,  Mr. 
Meredith,  in  accomplishing  this  sale  of  the  company's  pro- 
perty. Shortly  after  the  sale  was  finally  closed,  and  the  pur- 
chase price  paid  to  the  company. 

I  find  that  the  agreement  made  with  the  plaintiff  was 
that  if  he  would  procure  a  prospective  purchaser,  the  de- 
fendant company  would  quote  such  purchaser  a  price  of 
$550,000,  or,  as  Meredith  puts  it,  would  "  nai^ie  the  proposi- 
tion $550,000,"  and  in  the  event  of  a  sale  the  defendants 
would  protect  the  plaintiff  to  the  extent  of  $50,000,  but  any 
abatement  from  the  named  price  down  to  $500,000  should 
come  out  of  the  defendants. 

I  find  that  the  defendant  Meredith  had  authority  to  make 
that  bargain  on  behalf  of  the  company. 

I  find  that  the  plaintiff  found  the  purchaser  to  whom 
the  property  was  subsequently  sold,  and  that  the  sale  was 
the  result  of  the  introduction  of  the  property  to  Lamb  by 
the  plaintiff. 

I  cannot  resist  the  conclusion  that  Meredith  knew  when 
negotiating  with  Lamb  that  he  was  the  plaintiff's  purchaser. 
He  had  on  14th  May  been  so  informed  by  the  plaintiff  by 
telegram.  He  was  informed  personally  on  23rd  May  that 
Lamb  was  the  plaintiff's  buyer.  Meredith  denies  that  Lamb  s 
name  was  mentioned  at  the  meeting  on  23rd  May,  but  in 
that  he  is  not  only  contradicted  by  the  plaintiff  but  also 
by  his  co-director  McDonald,  who  was  present.  The  plaintiff 
says  Meredith  on  that  occasion  said  that  the  party  behind 
the  Kenny  option  was  not  Lamb  but  James  J.  Hill.  Mere- 
dith denies  that  James  J.  Hill's  name  was  mentioned 
Kenny  says  he  told  Meredith  tliat  the  man  behind  him  was 
James  J.  Hill,  a  fact  which  makes  it  almost  conclusive  that 
the  plaintiff's  statement  is  correct.  I  think  it  probable 
that  when  Meredith  made  that  statement,  as  I  find  he  did, 
he  believed  it  was  true.  When  he  arrived  at  Arrowhead  a^d 
met  Lamb  there  with  the  Kenny  option,  he  must  have  kn<^^ 
that  this  purchaser  was  the  man  introduced  by  the  plaintJ"- 
He  admits  that  he  asked  Lamb  if  he  knew  Bent,  but  he  ^ 
cepted  Lamb's  denial  coupled  with  the  fact  that  the  opti<>" 
was  for  $.575,000  as  a  conclusive  solution  of  the  peculiar  co- 
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incidence  that  there  should  be  two  "  Lambs  of  ^Minneapolis  " 
dealing  for  this  property  through  different  agencies  at  the 
same  time. 

The  statement  made  by  Lamb,  if  he  did  make  it,  that 
he  did  not  know  Bent,  was  untrue,  as  was  also  the  statement 
in  the  letter  he  wrote  to  Peck  on  1st  June,  that  he  had 
turned  down  the  property.  He  had  not  turned  it  down.  All 
he  had  done  was  to  decline  to  buy  under  the  Kenny  op- 
tion, an  option  prcicured  at  his  instance  independently  of 
Peck.     He  still  kept  negotiations  open  with  Meredith. 

The  telegram  sent  by  Meredith  to  the  plaintiff  on  25th 
June,  that  they  were  withdrawing  the  property  from  the 
market,  was  not  a  candid  statement  of  the  position  the  mat- 
ter stood  in  at  that  time.  Negotiations  for  a  sale  to  Lamb 
at  $500,000  were  then  pending.  He  had  offered  the  property 
at  $500,000,  a  figure  at  which  Lamb  had  said  he  thought 
he  would  buy,  and  Lamb's  cruisers  had  been,  to  his  know- 
ledge, going  over  the  property.  As  a  matter  of  fact,  either 
on  that  day  or  the  neit,  a  letter  which  is  said  to  have  been 
lost  arrived  from  Lamb,  in  response  to  which  Meredith  at 
once  went  to  Minneapolis  and  completed  the  negotiations 
for  a  sale. 

It  is  not  necessary  to  find  that  there  was  an  agreement 
between  Lamb  and  Meredith  to  side-track  the  plaintiff,  but, 
if  it  were,  I  should  say  there  was  considerable  evidence  to 
support  such  a  finding.  I  do,  however,  think  that  Mere- 
dith's telegram  to  the  plaintiff  on  25th  June  misstated  the 
fact  for  the  purpose  of  misleading  the  plaintiff  into  the  be- 
lief that  the  idea  of  selling  the  property  had  been  abandoned, 
because  he  knew  that  the  plaintiff  had  been  instrumental  in 
sending  Lamb,  with  whom  negotiations  were  then  pending 
for  a  sale  at  $500,000. 

The  plaintiff  had  performed  his  part  of  the  contract  by 
producing  to  the  defendants  a  person  'who  was  willing  to 
negotiate  at  the  price  agreed  upon,  viz.,  $550,000.  It  was 
the  defendant's  duty,  as  stated  by  Mr.  ^Meredith,  to  "name 
the  proposition  $550,000,"  to  such  person,  and  not  reduce 
that  price  unless  the  plaintiff  consented  to  such  reduction. 
Witliout  the  plaintiff's  knowledge  or  concurrence  the  de- 
fendants sold  at  $500,000,  and  deny  the  plaintiff's  right  to 
rennineration  because  the  sale  price  did  not  exceed  the  com- 
pany's net  price. 
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Tlie  ret'cnt  decision  of  the  Court  of  Appeal  in  Elvin  v. 
Clough,  ante,  was  based  upon  facts  very  different  from  the 
facts  in  this  case,  and  is  really  an  authorit}'  for  the  conclu- 
sion I  have  arrived  at.  It  is  quite  apparent  from  the  judg- 
ment of  Mr.  Justice  Phippen  in  that  case  that  if  the  de- 
fendant had  known  at  the  time  of  the  sale  that  the  purchaser 
had  been  sent  by  the  plaintiffs,  or  if  there  had  been  any  cir- 
cumstances which  should  have  induced  him  to  inquire,  the 
plaintiffs  would  have  been  held  entitled  to  recover. 

The  defendants  relied  upon  Pardee  v.  Ferguson,  5  0.  W. 
E.  698  and  6  0.  W.  R.  810,  and  Bridgman  v.  Hepburn,  8 
W.  L.  R.  28,  but  1  think  both  cases  are  distinguishable.  In 
the  former  case  the  plaintiff's  alleged  agent,  Upton,  after 
endeavouring  to  make  a  sale  to  the  persons  who  afterwards 
bought,  and  failing,  threw  the  matter  up,  and  told  tlie  de- 
fendants they  w^ere  free  to  deal  without  reference  to  him,  and 
named  to  them  the  persons  with  whom  he  had  been  treating. 
Afterwards  the  defendants  made  a  sale  direct  to  these  per- 
sons at  a  different  price.  It  was  held  that  the  plaintiff,  who 
claimed  through  Upton,  could  not  recover  a  commission  on 
the  sale.  In  Bridgman  v.  Hepburn,  the  trial  Judge  found 
that  the  contract  of  employment  of  the  plaintiff  was  not 
general  to  find  a  purchaser,  but  was  to  find  a  purchaser  at  a 
named  figure,  and  that  he  had  failed  to  do  so. 

To  quote  from  the  judgment  in  Elvin  v.  Clough:  "If 
....  the  owner  himself  negotiates  with  an  intending 
purchaser  introduced  by  the  agent,  the  law  presumes,  in  the 
absence  of  facts  establishing  a  contrary  conclusion,  that  he 
adopted  the  labour  of  his  agent,  varying  the  terms  to  suit 
his  own  convenience.  It  presumes  a  contract  to  pay  a  com- 
mission based  upon  the  amount  realized  by  the  sale  effected, 
regdrd  being  had  to  the  relative  value  of  the  assistance  given 
by  the  agent  as  compared  with  that  which  he  was  bound 
to  give  to  earn  his  •  commission  under  the  original  agree- 
ment." 

If  that  statement  of  the  law  be  applied  to  the  facts  of 
this  case,  as  I  find  them,  the  plaintiff  is  entitled  tx>  be  re- 
munerated for  his  services. 

Taking  the  amount  fixed  by  the  parties  for  a  completed 
sale  as  a  basis,  I  assess  the  value  of  the  plaintiff's  services 
in  procuring  and  introducing  the  purchaser  to  whom  the 
defendants  sold,  at  $25,000. 


HKX  V,  8HEEHAN.  605 

There  will  be  judgment  against  the  defendant  company 
for  $25,000  and  costs  of  suit. 

The  action  will  be  dismissed  as  against  the  defendant 
Meredith  without  costs. 


BRITISH  coixnaiA. 

Hunter^  C.J.,  June  29th,  1908. 

CHAMBERS. 

REX  V.'  SHEEHAN. 

Criminal  Law — Vagrancy — Criminal  Code,  sec,  2S8   (a) — 
Means  of  Support — Qambling — Evidence. 

The  accused  was  convicted  by  George  Jay,  police  magis- 
trate in  and  for  the  city  of  Victoria,  on  18th  June,  1908, 
on  an  informiation  charging  the  accused  "for  that  on  the 
16th  day  of  June,  1898,  at  the  city  of  Victoria,  and  on  the 
days  immediately  preceding  that  day,  you  were  a  loose,  idle, 
and  disorderly  person  who,  not  having  any  visible  means  of 
maintaining  yourself,  unlawfully  live  without  employment 
in  the  said  city,"  and  was  sentenced  to  3  months'  imprison- 
ment with  hard  labour. 

This  was  an  application  for  an  order  nisi  directed  to  the 
magistrate  to  shew  cause  why  a  writ  of  certiorari  should  not 
issue  to  quash  the  conviction,  on  the  ground,  inter  alia,  thot 
there  was  no  evidence  to  warrant  the  conviction,  and  that 
it  was  made  without  jurisdiction,  inasmuch  as  no  offence  was 
disclosed  in  such  evidence.  A  motion  to  shew  cause 
why  a  writ  of  habeas  corpus  should  not  issue  also  came  on 
for  hearing  at  the  same  time,  in  aid  of  the  former  motion. 

The  evidence  disclosed  that  Detective  George  M.  Perdue 
knew  the  accused  and  had  known  him  for  a  number  of  years, 
and  that  lie,  the  accused,  had  been  in  Victoria  off  and  on  for 
over  a  month;  that  he  never  knew  the  accused  to  do  any 
work;  that  he  is  in  company  with  prostitutes  and  vagrants; 
and  that  he  met  the  accused  in  the  street  on  the  16th  in- 
stant in  company  with  a  prostitute.  Detective  Perdue,  who 
was  accompanied  by  Constable  McDonald,  said  to  the  ac- 
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cused :  "  We  are  police  officers  and  would  like  to  know  what 
you  are  doing  for  a  living — give  us  a  satisfactory  account 
of  yourself."  The  accused  said  he  was  trying  to  get  the  girl 
— the  prostitute  above  referred  to — over  to  Seattle;  thai  she 
was  an  opium  fiend  and  a  wreck,  and  wanted  to  get  over  to 
Seattle.  As  to  what  he  was  doing  for  a  living,  the  accused 
said  he  followed  the  race  track,  had  been  at  the  Vancouver 
meeting  and  the  race  meeting  in  Victoria ;  that  he  gambled, 
but  had  lost  $400  in  the  last  week  in  Victoria  gambling.  He 
had  not  done  anything  else.  Evidence  as  to  the  accused's 
record  was  objected  to  by  accused's  counsel.  In  cross-exam- 
ination Detective  Perdue  stated  that  there  was  a  certain  race 
meet  held  in  Victoria  at  the  driving  park  for  several  days, 
and  that  the  accused  had  on  his  person  when  arrested  tlie 
sum  of  $27.20;  that  he  had  seen  the  accused  touting  on  the 
race  track ;  that  he  had  never  known  the  accused  to  beg.  Con- 
stable Dawley  gave  evidence  that  on  the  previous  Sunday  he 
had  seen  the  accused  in  an  opium  joint  on  Fisguard  street, 
in  company  with  the  prostitute  above  referred  to;  and  in 
cross-examination  that  there  were  or  might  have  been  a  lot 
of  horsemen — men  who  were  connected  with  the  race-meet— 
in  the  place  at  the  time  as  well  as  the  accused.  Ser- 
geant Carson  gave  evidence  that  he  had  known  the 
accused  for  several  years  and  never  knew  him  to  do  any  work; 
tliat  the  accused  was  a  man  he  had  always  seen  around  the 
streets  in  a  respectable  way;  that  he  had  never  seen  hiiu 
drunk;  and  that  he  always  seemed  to  have  money— "^Wch 
I  believe  he  gets  from  the  avails  of  prostitutes."  Evidence 
was  also  given  by  this  witness,  and  was  objected  to,  that  the 
accused  in  May,  1908,  was  registered  in  the  Brunswick  Hotel 
as  "  E.  Stanley  and  wife."  Constable  McDonald's  evidence 
corroborated  that  of  Detective  Perdue  and  was  practically  to 
the  same  effect. 

lx>we  (Moresby  &  O'Reilly),  for  the  motions,  contended 
that  there  was  no  evidence  which  would  warrant  the  convic- 
tion of  the  accused  under  sub-sec.  (a)  of  sec.  238  of  the 
Code,  and  referred  to  Regina  v.  Basse,  10  P.  R.  386. 

H.  D.  Helmcken,  K.C.,  for  the  Crown  and  the  magistrate. 

Hunter,  C.J.,  held  that  the  conviction  must  be  quashed. 
as  there  was  no  evidence  to  warrant  it  under  sub-sec.  («)  ^^ 
sec.  238  of  the  Code.     The  accused  had  means  of  support,  85 
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was  disclosed  in  the  evidence,  viz.,  the  sum  of  $27.20.  While 
the  accused  might  have  been  convicted  under  another  sub- 
section of  tlie  same  section,  still  he  could  not  on  this  charge, 
on  the  evidence.  The  Chief  Justice  was  of  the  opinion  tnat 
on  a  charge  under  this  particular  sub-section  evidence  that 
the  money  on  his  person  at  the  time  of  his  arrest  was  obtained 
by  the   accused  by  gambling  was  iijimaterial  to  the  charge. 

Motions    granted.     Conviction  quashed  and  order  made 
for  the  prisoner's  release. 


ALBEBTA. 
Hakvey,    J.  June  15th,  1908. 

CHAMBERS. 

EE  WILSON. 

Executors  and  Administrators — Executor  s  Accounts — Agree- 
7nent  tvith  Residvary  Legatee — Enforcement — Remedy — 
A cti<yn — Originating  iSum mons — Costs. 

Originating  summons  under  Rule  481  issued  on  the  ap- 
plication of  the  residuary  legatee  under  the  will  of  John  C. 
Wilson  to  compel  the  executor  to  transfer  the  estate  to  the 
applicant. 

G.    B-    Henwood,  for  the  applicant. 
C?.    A-   Grant,  for  the  executor. 

Harvey,  J.: — ^The  deceased  died  in  1904.  ISvo  years 
later,  by  order  of  a  Judge,  the  accounts  of  tlie  executor  were 
gone  into  by  the  acting  clerk  at  Wetaskiwin,  who  made 
a  report  by  which  he  found  the  sum  of  $530.39  in  the  exe- 
cutor^s  hands.  Against  this  sum  there  were  payments  made 
bv  the  executors  of  $294.09  which  were  not  allowed  by  the 
clerk  because  Jhe  thought  they  did  not  come  within  the  terms 
of   the   order  of  reference,  and  which  he  reported  specially. 

Assuming  these  to  be  proper  payments,  there  would  be 
$245.30  for  which  the  executor  would  have  to  account.  The 

accounts    gave  the  executor  credit  for  his  commission  for 
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managing  the  estate,  but  did  not  include  his  law  costs.  The 
report  also  found  that  the  executor  had  42  head  of  cattle 
belonging  to  the  estate. 

Immediately  prior  to  the  time  appointed  for  applicatfon 
for  confirmation  of  this  report,  the  executor  and  the  resid- 
uary legatee,  who  was  then  the  only  person  beneficially  inter- 
ested in  the  estate,  entered  into  an  agreement  in  the  foUowinf 
terms : — 

"  Articles  of  agreement  made  in  duplicate  the  26th  day 
of  July,  in  the  year  of  our  Lord  1907  between  Dr.  W.  F. 
Wilson,  of  the  city  of  Toronto,  and  Cammille  David,  Esq. 

"This  copy  of  agreement  entered  into  between  Dr.  W. 
F.  Wilson,  of  Toronto,  representing  Martha  Wilson,  heir  of 
the  late  J.  C.  Wilson,  and  Camimille  David,  Esq.,  executor 
of  the  above  estate,  as  there  has  been  a  difficulty  between 
the  said  Dr.  Wilson  and  Cammille  David,^  it  is  now  mutually 
agreed  (though  this  agreement  in  no  way  whatever  inter- 
feres with  any  order  of  the  Court  given  to  this  date  which  is 
binding  on  both  parties). 

"  Agreed  that  said  David  hand  over  forthwith  all  moneys 
now  owing  the  estate,  the  sum  at  least  of  $2'20,  of  cattle  44 
head  more  or  less,  also  all  lands,  papers,  etc.,  belonging 
to  said  estate,  on  consideration  that  Dr.  Wilson  agreeB  to 
share  one-half  of  all  legal  expenses  of  whatever  character 
incurred  in  connection  with  the  estate  since  May  12th,  1905, 
and  Dr.  Wilson  further' agrees  to  give  Mr.  David  the  sum  of 
$150. 

"  This  agreement  is  entered  into  in  good  feeling  and 
faith,  and  there  are  to  be  no  extra  charges  or  demands  of 
any  kind  whatever  made  by  either  party  after  this  agreement 
is  signed. 

"  In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 
Signed,  scaled,  and  delivered  in  the  presence  of 

Murtho  Wilson, 
W.  F.  Wilson, 
Per  Attorney 

W.  F.  Wilson, 
Cammille  David, 
Fred.   V.   Peacock, 

Witness. 

Windsor  Hotel, 

Edmonton." 
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Though  somewhat  peculiarly  worded,  it  is  admitted  that 
this  is  an  agreement  between  the  executor  and  the  appli- 
cant. The  executor  has  not  carried  out  the  terms  of  the 
agreement,  and  the  matter  now  comes  before  me  by  way  of 
originating  summons,  under  Eule  481,  on  the  application  of 
the  residuary  legatee,  to  compel  the  executor  to  transfer  the 
estate  to  the  applicant. 

It  was  contended,  though  not  on  the  first  consideration 
of  the  application,  that  by  virtue  of  the  agreement  the  appli- 
cant's only  remedy  is  by  way  of  action  to  enforce  the  terms 
of  the  agreement.     I  cannot  accept  the  contention.    It  in- 
volves the  conclusion  that  the  relationship  of  executor  and 
beneficiary  has  terminated.    In  my  opinion,  no  such  result  ia 
effected  by  the  agreement,  which  merely  settles  the  state 
of  accounts  between  the  executor  and  beneficiary.       I  am 
quite  satisfied  from  the  material  before  me  that  the  executor 
has  wilfully  neglected  or  refused  to  carry  out  the  agreement 
Tvithout  just  cause.     The  cattle  w^ere  running  on  the  prairie 
at  the  time  the  agreement  was  signed,  and,  though  requested 
to  have  them  gathered  up  so  that  the  legatee  could  take  de- 
livery of  them,  the  executor  has  refused  to  do  anything,  but 
has  simply  replied  that  they  were  there  and  the  legatee  could 
take  them.     In  my  opinion,  this  does  not  satisfy  the  burden 
which  the  agreement  casts  on  him.     The  agreement  says  he 
phall  hand  them  over.     He  must,  therefore,  have  them  in 
such  a  position  that  he  can  deliver  them  when  called  upon. 
The  legatee,  probably  in  order  to  avoid  trouble,  did  attempt 
to  gather  them  up,  but  could  find  only  about  half  of  the 
number  specified.     The  executor  must  deliver  the  remainder. 
h  is  contended  that  the  number  is  "44  more  or  less,"  and 
that  the  executor  can  therefore  only  be  called  on  to  deliver 
such  as  may  be  found. 

It  is  to  be  observed  that  the  amount  of  money  specified 
i?  "all  moneys  now  owing  the  estate  the  sura  at  least  of 
$220,"  and  that  there  is  a  clause  in  the  agreement  that  it  is 
not  to  interfere  with  any  order  of  the  Court.  The  evidence 
Fhews  that  this  agreement  was  prepared  by  the  representa- 
tive of  the  legatee,  a  clergyman,  in  a  hotel,  on  the  day  when 
the  report  of  the  clerk  was  to  come  up  for  consideration.  It 
feenis  to  me  that  the  intention  of  the  parties  was  to  take  the 
amount  as  found  by  the  clerk^s  report,  which  was  not  before 
them,  but  which  they  would  probably  consider  as  an  order 
VOL.  rni.  w.i-.R.  NO.  7—41 
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of  the  Court,  and  that  $220  and  44  were  as  near  as  their 
memories  enabled  them  to  specify.  The  amount  and  num- 
ber as  found  by  the  Report  are  $245.30  and*42  respectively, 
and  I  find  that  the  executor  is  liable  to  account  for  this  sum 
and  this  number  of  cattle. 

It  is  not  questioned  that  the  term  "  legal  expenses "  was 
intended  to  mean  "  law  costs,"  but  it  is  contended  bj  the  ap- 
plicant that  his  law  costs  are  to  be  included  in  it,  and  each 
party  is  to  bear  half  the  costs  of  both  parties.  Inasmuch 
as  tlie  agreement  to  share  costs  is  only  on  the  part  of  the 
legatee,  I  fail  to  see  how  this  contention  can  be  sustained,  for 
the  executor,  either  personally  or  as  executor,  would  not  K' 
liable  for  any  of  her  costs  except  by  agreement  or  hf  order 
of  the  Court.  The  executor's  costs,  however,  it  is  quite  clear. 
are  intended  to  end  at  the  date  of  the  agreement,  and,  as 
this  application  has  been  made  necessary  by  his  default,  he 
should  bear  personally  not  only  his  but  the  applicant's  costs 
of  it,  except  the  costs  of  the  cross-examination  on  his  aflSdavit, 
which  proved  futile  for  the  purpose  for  which  it  was  desired 

There  will  be  a  reference  to  the  clerk  at  Wetaskiwin  to 
ascertain  how  many  of  the  42  head  of  cattle  in  the  posses- 
sion of  the  executor  on  26th  July,  1907,  have  been  received 
by  the  applicant,  and  the  number  and  value  of  the  remainder, 
including  the  increase,  if  any,  and  to  tax  the  executors  pro- 
per costs  in  connection  with  the  estate  from  12th  May,  1905» 
to  26th  July,  1907,  including  the  costs  of  such  taxation,  and 
to  tax  the  applicant's  costs  of  this  application,  including  the 
costs  of  the  reference  other  than  the  taxation  of  the  exe- 
cutor's costs,  the  executor  to  be  allowed  to  set  off  against 
such  last  mentioned  costs  the  sum  of  $5  for  his  costs  in  con- 
nection with  his  cross-examination.  The  executor  shall  exe- 
cute all  proper  conveyances  of  the  property  of  the  estate?  in 
his  hands  to  the  applicant,  and  deliver  the  same  with  all 
certificates  of  title  or  other  documents  relating  to  or  affa't- 
ing  such  property  to  the  applicant's  solicitor  within  30  day?, 
and  witliin  the  same  time  pay  into  Court  the  sum  of  $95.30, 
being  the  difference  between  the  sum  of  $245.30  which  the 
executor  is  required  to  pay,  and  the  sum  of  $150  which  the 
applicant  agreed  to  pay  the  executor.  Leave  reserved  to 
either  party  to  apply  for  further  consideration. 


ROBERTSON  v.   MORRIS.  611 

&LBEETA. 

Stuart,  J.  June  23rd,  1908. 

TBIAL.     ' 

ROBERTSON  v.  MORRIS. 

Sale  of  Goods — Acceptance — Subsequent  Attempted  Repu- 
diation— Misrepresentation  as  to  Condition — Rescission 
of  Contract — Condition — Warranty,  Express  or  Implied 
— Evidence — Sale  of  Goods  Ordinance, 

Action  for  damages  for  misrepT«sentations  upon  the  sale 
of  a  motor-car  by  defendant  to  .plaintiff,  or  to  rescind  the 
contract  for  sale  and  for  the  return  of  the  purchase  price. 

C.  A.  Grant,  for  plaintiff. 
0.  M.  Biggar,  for  defendant. 

Stuart,  J.: — ^In  this  case  there  is  not  the  slightest 
doubt  that  the  plaintiff  could  have  had  no  chance  whatever 
of  succeeding  had  it  not  been  for  the  amendment  which  was 
asked  for  and  allowed  at  the  opening  of  the  trial  by  which 
a  claim  for  damages  for  breach  of  warranty  was  added.  It 
is  quite  clear  that  the  plaintiff  accepted  the  car,  and  that  it 
became  his  property,  particularly  in  view  of  the  fact  that 
no  attempt  at  Tepudiation  was  made  until  some  months  had 
passed.  Plaintiff's  counsel  urged  strongly  that  there  was  a 
material,  though  no  doubt  innocent,  misrepresentation  as 
to  the  condition  of  the  car,  and  that  when  this  was  dis- 
covered the  plaintiff  had  a  right  to  rescind  the  contract 
entirely.  The  cases  cited,  however,  do  not  refer  to  the  sale 
of  goods,  and,  although  the  principle  of  those  cases  no  doubt 
applies  to  such  a  sale,  it  plainly  amounts  to  no  more  than 
this,  that  the  truth  of  the  representation  must  be  taken  as  a 
condition  of  the  contract,  and  if  the  goods  are  accepted  and 
the  property  passes,  the  condition  sinks  to  the  position  of 
a  warranty  unless  there  is  an  express  or  implied  term  in  the 
contract  giving  a  right  of  rejection:  see  sec.  13,  sub-sec.  b, 
of  the  Sale  of  Goods  Ordinance.  As  I  have  said,  there  can 
be  no  doubt  whatever  that  the  property  had  passed  to  the 
plaintiff  long  before  the  attempted  'repudiation,  and,  as 
there  was  no  express  agreement  permitting  an  ultimate  re- 
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jection  at  so  late  a  date,  and  nothing  in  the  evidence  which, 
in  my  opinion,  would  establish  an  implied  agreement  to 
that  effect,  the  alleged  condition,  ii  it  did  exist,  must  clearly 
be  treated  merely  as  a  warranty,  for  the  breach  of  which 
damages  is  the  only  remedy. 

It  was  contended  by  the  plaintiff  that  the  defendant  had 
given  an  express  guarantee  with  respect  to  the  condition  of 
the  car  at  the  date  of  sale,  and  that  there  was  an  express 
warranty  that  the  car  was  in  perfect  running  condition.    I 
have  been  unable  to  discover,  even  in  the  plaintiffs  own 
evidence,  any  satisfactory  ground  for  concluding  that  such 
a  warranty  was  given.     The  plaintiff  swears  that  the  de- 
fendant used  a  number  of  expressions  in  commendation  of 
the  car,  but,  with  one  possible  exception,  none  of  these  ex- 
pressions can  be  considered  as  anything  more  than  such 
praise  as  a  vendor  may  quite  legitimately  give  to  an  article 
which  he  is  seeking  to  sell.     The  plaintiff  swore  that  he  told 
the  defendant  that  if  he,  the  defendant,  would  guarantee 
the  car  to  be  in  perfect  running  condition,  he  would  give  him 
$2,000  for  it  on  certain  terms;  that  the  defendant  asked 
slightly  better  terms  as  to  time;  and  that  he,  the  plaintiff, 
repeated  his  offer,  which  was  $500  down  and  the  balance  in 
4,  8,  and  12  months,  and  that  the  defendant  finally  said, 
*'  all  right/'  he  would  accept  those  terms.     This  is  the  only 
evidence  given  by  the  plaintiff  from  which  an  express  war- 
ranty could  by  any  possibility  be  inferred;  but  it  will  W 
noticed  that  he  does  not  even  pretend  to  assert  that  th»^ 
defendant  himself  used  any  words  or  expressions  which  could 
be  interpreted  as  a  warranty ;  and  it  is  by  no  means  clear,  to 
my  mind,  even  taking  the  plaintiff's  account  as  true,  that 
the  defendant's  final  acceptance  of  the  terms  offered  was 
really  meant  by  him  to  include  an  acceptance  upon  the  condi- 
tion a»  to  a  ^arantce  with  which  the  plaintiff  states  his  offer 
was  at  first  accompanied.     The  defendant,  moreover,  denit^ 
that  he  gave  any  express  warranty,  and  I  therefore  think 
the   ])laintiff  has   entirely   failed   to  prove  that   any  s\uh 
warranty  was  given. 

]\roreover,  even  if  it  had  been  given,  I  am  of  opinion 
that  tlio  plaintiff  failed  to  prove  that  the"  car  was  not  in 
perfect  running  condition  at  the  time  he  received  it.  Th»^ 
defeots  or  breakages  in  the  gearing  on  the  back  axle  were  n^t 
discovered  by  the  plaintiff  for  10  or  15  days  after  he  had  Wn 
himself  running  the  car.  He  was  a  perfect  novice  at  hand- 
ling the  intricate  machinery  of  an  automobile,  and  it  seeni* 
to  me  that  the  most  reasonable  conclusion  to  be  drawn  from 


ROBERTSON  v.    MORRIS.  fil3 

the  evidence  is  that  considerable  hann  was  done  to  the 
fliacliine  by  himself  during  that  period.  The  evidence  of 
independent  witnesses  shews  that  the  car  had  been  running 
well  in  the  defendant's  hands  up  to  the  time  oj!  the  sale,  and 
the  plaintiff  himself  says  he  had  very  little  trouble  with  it 
for  some  time  after  he  started  to  use  it.  It  is  impossible, 
therefore,  for  me  to  come  to  the  conclusion  that  the  car  was 
not  in  penect  running  condition  at  the  time  the  plaintiff 
took  possesion  of  it.  It  may,  no  doubt,  have  been  worn  to 
iiome  extent  by  the  previous  year's  use,  but  1  am  qxutv 
unable,  npon  the  evidence,  to  find  as  a  fact  that  the  defects 
which  were  revealed  when  the  car  was  ovethauled  had 
exists!  at  the  time  of  the  sale,  and  were  not,  in  the  main, 
caused  by  the  plaintiff^s  own  inexperience  and  awkwardness 
in  handling  the  car. 

It  was  also  contended  by  the  plaintiff  that,  quite  aside 
from  any  express  warranty,  there  was  by  law  an  implied 
condition  that  the  car  was  reasonubly  fit  for  the  purpose  for 
which  it  was  bought,  but  I  do  not  think  the  case  comes 
within  the  provisions  of  sec.  16,  sub-sec.  1,  of  the  Sale  of 
Goods  Ordinance,  which  was  relied  upon  as  covering  this 
c&se.    I  am  of  opinion  that  it  was  not  shewn  that  it  was  in 
the  conrse  of  the  defendant's  business  to  supply  automobiles. 
It  is  trne  there  was  some  evidence  that  he  had  been  intend- 
ing to  take  an  agency  for  the  Russell  cars,  but  it  did  not 
appear  that  he  had  ever  really  gone  into  that  business.     In- 
deed it  appeared  that  the  plaintiff  was  told  that  the  very 
reason  why  the  defendant  desired  to  sell  this  particular  car 
was  because  he  was  leaving  Edmonton.     The  plaintiff  knew 
that  the  car  had  been  used  for  one  season,  and  that  he  was 
virtually  buying  a  second-hand  car,  and  I  therefore  do  not 
think  that  the  plaintiff  looked  upon  the  defendant  as  occupy- 
ing the'  position  of  a  regular  dealer  in  automobiles;  and  I  am 
of  opinion  also  that  the  defendant  did  not,  in  fact,  occupy 
that  position.     The  case  would,  therefore,  not  come  within 
the  provisions  of  the  section  in  question.    Even  if  the  case 
were  covered  by  that  section,  however,  I  think  the  plaintiff 
bailed  to  prove  that  the  car  was  not  reasonably  fit  for  the 
purpose  for  which  he  wished  to  use  it.     It  is  true  that  con- 
siderable evidence  was  given  tending  to  shew  that  the  con- 
f-tmction  of  the  machinery  on  the  back  axle  was  not  as 
perfectly  designed  as  it  might  have  been,  but  it  was  surely 
incumbent  upon  the  plaintiff  to  shew  something  more  than 
that  the  car  might  have  been  constructed  upon  a  better 
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design.  He  was  surely  bound  to  shew  that  the  plan  of 
construction  adopted  was  an  unreasonable  one,  that  is,  a 
plan  which  no  reasonable  manufacturer  could  possibly  adopt. 
This,  I  think,  he,  in  any  case,  failed  to  shew.  For  these 
reasons,  1  think  the  action  must  be  dismissed  with  costs. 


SASKATCHEWAN. 

EiMMER,  DiST.  Ct.  J.  June  8th,  1908. 

CHAMBERS. 

JONES  V.  CENTRAL  CANADA  INSURANCE  CO. 

Writ  of  Summons  —  Service  on  Foreign  Company  — 
Service  on  Ordinary  Agent  in  Jurisdiction  —  Validity 
where  Attorney  Appointed  under  Foreign  Companies 
Ordinance — Rules  of  Court — Repugnancy. 

Application  by  defendants,  a  foreign  incorporated  com- 
pany, to  set  aside  service  of  the  writ  of  summons,  upon  the 
ground  that  the  service  was  iTTegular  as  made  on  G.  B.  Gib- 
son, the  company's  agent  at  Alameda^  instead  of  A.  L 
Gordon,  the  attorney  appointed  to  accept  service  of  process 
in  the  province,  under  the  Foreign  Companies  Ordinance, 
and  that  A.  L.  Gordon  was  the  only  pefrson  in  the  province 
authorized  to  accept  service  on  behalf  of  the  company. 

E.  W.  Harris  and  C.  W.  Teed,  for  defendants. 
.    A.  E.  Vrooman,  for  plaintiff. 

KiMMER,  DisT.  Ct.  J.: — The  material  filed  does  not 
shew  that  any  person  accepted  service  of  the  writ  on  behalf 
of  the  defendant  company,  and  the"  last  ground  was  not 
argued.  The  writ  was  served  on  G.  B.  Gibson,  the  com- 
pany's agent  at  Alameda. 

For  the  defendant  company  it  was  ably  argued  that  the 
special  legislation  of  the  Foreign  Companies  Ordinance,  sec. 
5,  sub-sec.  (a),  was  outside  the  ge^neral  legislation  of  the 
Rules  of  Court  (Rule  14  (3));  that  the  maxim  generalia 
specialibus  non  derogant  applies;  and  that  at  law,  until  all 
means  are  shewn  to  have  been  exhausted  to  effect  service 
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on  the  attorney  appointed  under  the  Foreign  Companies 
Ordinance,  service  in  the  manner  prescribed  by  the  Eules  of 
Court  for  service  on  a  corporation  should  be  set  aside.  For 
the  plaintiff  it  was  argued  that  there  was  no  repugnancy 
between  the  Rules  of  Court  and  the  Foreign  Companies 
Ordinance  in  respect  to  service  of  process,  and  that  the 
•  provisions  of  the  two  Acts  must  be  read  together,  if  pos- 
sible, so  as  to  give  effect  to  each. 

It  appears  to  me  that  it  has  been  assumed  by  the  defen- 
dant company  that  the  Foreign  Companies  Ordinance  can- 
not be  read  so  as  to  harmonize  with  the  Rules  of  Court. 
The  first  question  to  be  determined   is  whether  this  as- 
sumption is  correct.     In  City  and  South  London  R.  W.  Co. 
V.  London  County   Council,    [1891],  2   Q.   B.   513,   A.   L. 
Smith,  J.,  although  he  held  that  the  effect  of  sec.  4  of  the 
City  of  London  and  Southwark  Subway  Act,  1887,  was  to 
repeal  in  part  sec.  75  of  the  Metropolitan  Management  Act, 
1862,  said:  "  I  agree  that  if  the  two  sections  can  be  read  so 
as  to  stand  together,  they  ought  to  be  so  read."    These  words 
are  to  be  applied  to  the  Acts  now  under  consideration.     The 
following  expressions  are  also  applicable.     Lord  Blackburn 
in  Young  v.  Mayor  of  Leamington,  8  App.  Cas.  517 :  "  We 
ought  in  general  in  construing  an  Act  of  Parliament  to 
assume  that  the  legislature  knows  the  early  state  of  the 
law."     And  Lord  Halsbury  in  Ex  p.  Kent  County  Council, 
[ISM]  1  Q.  B.  725:     "We  think  the  legislature  must  be 
taken  to  have  been  aware  of  the  state  of  the  law  as  pro- 
nounced by  the  House  of  Lords  in  1878."     Also  Lord  Hob- 
house  in  Barker  v.  Edgar,  [1898]    A.  C.  748:    "When  the 
legislature  has  given  its  attention  to  a  separate  subject  and 
made  provision  for  it,  the  presumption  is  that  a  subsequent 
general  enactment  is  not  intended  to  interfere  with   the 
special  provisions,  unless  it  manifests  that  intention  very 
iclearly."    The    matter  /to    which    the    legislature    d^evoted 
special  attention  in  Rule  14  (3)  was  service  of  corporations. 
The  law  which  the  legislature  is  assumed  to  have  known 
when  the  Foreign  Companies  Ordinance  was  passed  in  1903 
appears  to  me  to  have  been  Rule  14  (3)  of  the  Rules  of 
Court  whereby  provision  was  made  for  service  of  corpora- 
tions generally  and  of  corporations  whose  chief  place  of 
business  was  without  the  Territories  (now  provinces)  par- 
ticularly: and  that  in  Ehman  v.  Xew  Hamburg  Co.,  4  Terr. 
L.  R.  365,  Richardson,  J.,  held,  following  Murphy  v.  Phoenix 
Bridge  Co.,  18  P.  R.  495,  that  the  fact  that  there  was  a 
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person  within  the  province  with  exceedingly  limited  auth- 
ority who  when  it  was  served  was  not  the  agent  of  the 
company  (it  also  being  sworn  that  the  company  had  no 
agent  in  the  province)  was  not  sufficient  to  bring  a  compauy 
whose  chief  office  was  without  the  province  under  the 
jurisdiction  of  the  Court.  Accordingly  \^:iQ  legislature 
provided,  by  sec.  5  of  the  Foreign  Companies  Ordinance, 
that,  as  a  condition  precedent  to  registration,  a  foieign 
company  should  file  in  the  office  of  the  registrar  a  duk 
executed  power  of  attorney  to  accept  service,  and  provided 
what  that  power  should  contain. 

SuTely  the  intention  of  the  legislature,  as  determined 
by  the  state  of  the  law  known  to  it  and  the  language  of  the 
Act,  in  the  case  of  a  foreign  company  asking  for  registration 
.  and  exemption  from  the  heavy  penalties  imposed  on  a 
company  doing  business  without  registration,  was  that  for 
the  protection  of  persons  doing  business  with  the  company 
in  the  Territories  (now  provinces)  the  company  should  sub- 
mit itself  to  the  laws  and  jurisdiction  of  the  Courts  of  the 
country.  The  words  of  sec.  9  of  the  Foreign  Companies 
Ordinance  contemplate  service  otherwise  than  on  the  at- 
torney appointed  under  sec.  5.  Compare  sec.  12  with  sec. 
14  of  the  Companies  Ordinance.  I  certainly  find  no  clearly 
manifest  intention  to  repeal  Rule  14  (3)  of  the  Rules  of 
Court.  I  would  apply  to  this  Rule  the  words  of  Cotton,  L. 
J.,  in  Huggins  v.  Comptoir  d'Escompte  de  Paris,  23  Q.  B.  D. 
519,  at  p.  522 :  "  I  see  nothing  in  this  Rule  which  shews  that 
it  is  not  applicable  to  foreign  corporations,  i.e.,  corporations 
established  by  foreign  law  which  are  carrving  on  business 
and  therefore  are  resident  in  and  are  submitting  themselves 
to  the  laws  of  the  country.'' 

I  hold  that  sec.  5  of  the  Foreign  (Companies  Ordinance 
can  stand  with  Rule  14  and  Rule  5,  and  does  not  impliedly 
repeal  or  derogate  from  those  Rules.  There  is  no  evidence 
nor  was  it  argued  that  G.  B.  Gibson  was  not  an  agent  or 
representative  within  the  Rule.  In  this  respect  the  present 
case  is  distinguishable  from  Ehman  v.  New  Hamburg  Co. 
above  cited.  For  the  defendant  company  the  cases  of 
Evans  v.  Dublin  R.  W.  Co.,  14  L.  J.  245,  and  Lamont  v. 
Canadian  Pacific  R.  W.  Co.,  5  Terr.  L.  R.  69,  were  cited 
in  support  of  the  contention  that  a  special  mode  of  service 
must  be  followed.  No  special  mode  is  cleaily  provided. 
The  first  case  turns,  as  does  Murphy  v.  Phoenix  Bridge  Co., 
upon  the  question  of  want  of  jurisdiction.     Lamont  v.  Can- 
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adian  Pacific  K.  W.  Co.  turned  actually  upon  the  paramount 
autliority  of  the  Dominion  Parliament  in  this  country  be- 
fore provincial  powers  were  conferred.  The  judgment  of 
the  learned  Chief  Justice  is  on  this  point,  and,  referring  to 
Tytler  v.  Canadian  Pacific  B.  W.  Co.,  29  0.  K.  654,  and  26 
A.  B.,  he"  states  his  inclination  to  accept  that  case  as  directly 
applicable  in  the  provinces.  See  too  the  observation  of 
Newlands,  J.,  in  Bex  v.  Massey-Harris  Co.,  6  Terr.  L.  B. 
156.  The  effect  of  Lamont  v.  Canadian  Pacific  B.  W.  Co. 
is  diminished  by  the  Saskatchewan  Act  and  the  Judicature 
Act  of  this  province.  It  would  not,  I  think,  be  applicable 
to  the  provisions  of  Bule  14  under  the*  Judicature  Act. 

I  dismiss  the  apphcation  with  eosts  in  the  cause  to  the 
plaintiff.     Defendants  to  have  14  days  to  plead. 


aASKATCHEWAjr. 

Wetmore,  C.J.  June  9th,  1908. 

CHAUBERS. 

KENT  V.  CLABKE. 

Interim  Injunction — Usttal  Undertaking  as  to  Damages — 
Plaintiff  out  of  the  Jurisdiction — Undertaking  of  Solici- 
tor or  other  Responsible  Person  in  Jurisdiction — Practice 
— Costs. 

Motion  by  plaintiff  to  continue  an  interim  injunction, 
in  the  circumstances  mentioned  in  the  judgment. 

A.  Li.  Gordon,  Begina,  for  plaintiff. 

T.  S.  McMoiran,  Begina,  for  defendant  Smith. 

Wetmore,  C.J.: — ^This  is  an  action,  among  other  things, 
for  a  declaration  that  the  defendant  Clarke  has  a  one-half 
interest  in  certain  lands,  the  certificate  of  title  of  which  is 
in  favour  of  the  defendant  Smith,  and  that  the  plaintiff, 
who  was  an  execution  creditor  of  Clarke,  has  a  lien  in  irespect 
to  such  onC-half  interest  for  the  amount  of  his  executions ; 
the  principal  ground  alleged  for  such  claim  being  that  the 
defendant  Clarke  paid  one-half  the  purchase  money  for 
the  lands,  and  that  hio  inte^rest  was  vested  in  Smith  for  the 
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purpose  of  hindering,  defeating,  and  delaying  creditors.  On 
4th  April  last  I  granted  an  inteiim  injunction  restraining 
the  defendants  from  selling  or  otherwise  dealing  with  the 
lands  in  question,  and  it  was  granted  upon  the  plaintiff  by 
his  counsel  entering  into  the  usual  undertaking  to  abide  by 
any  order  that  might  be  made  by  the  Court  or  a  Judge  a£  io 
damages,  and  leave  was  granted  for  the  plaintiff  to  move  to 
continue  the  injunction.  Notice  of  motion  wa^  given,  and  it 
came  on  for  hearing  before  my  brother  Johnstone,  who  re- 
fused the  application  and  set  the  injunction  order  aside,  on 
the  ground  that  the  affidavit  of  the  plaintiff  did  not  purport 
to  be  sworn  before  an  officer  authorized  to  take  it,  but  he 
gave  a  further  interim  injunction  order  with  leave  to  the 
plaintiff  to  apply  to  continue  it,  and  he  granted  leave  at  the 
return  of  the  motion  to  use  the  material  that  was  used  on 
the  first  application,  except  the  affidavit  of  the  plaintiff, 
which  he  held  to  be  bad,  and  this  last  mentioned  application 
came  on  before  me. 

The  plaintiff  applied  in  the  first  place  to  cross-examine 
the  defendant  Smith,  Jacob  P.  Wall,  and  Martin  M.  Klassen 
on  their  respective  affidavits  filed  on  behalf  of  the  defend- 
ants.    Mr.   McMorran  appeared   for  the   defendant   Smith 
and   took    some   preliminary   objections   to   the   injunction 
order.     He  contended,  first,  that,  inasmuch  as  the  statement 
of  claim  did  not  set  forth   that  Clarke  was  insolvent,   it 
disclosed  no  cause  of  action  under  sec.  38  of  the  Assignments 
Act,  ch.  25  of  1906.     The  statement  of  claim  sets   forth 
that  the  plaintiff  had  recovered  judgments  against  the  de- 
fendant Clarke   for  large  amounts   and   placed   executions 
therefor  in  the  hands  of  the  sheriff  to  be  executed ;  that  the 
sheriff  has  not  been  able  to  realize  under  these  executions; 
and  that  Clarke,  with  intent  and  design  to  defeat,  delay, 
and  hinder  the  plaintiff  and  his  other  creditors,  and  with 
the  collusion   of  Smitli,  procured  his  one-half   interest   in 
these  lands  which  were  purchased  to  be  vested  in  Smith, 
Clarke's  one-half   interest  being  paid   for  to   the   vendor^i 
with  Clarke's  own  money.     I  will  not  on  this  application 
decide  the  question  so  raised  by  Mr.  McMorran. 

The  injunction  order  provides  that  upon  the  application 
of  counsel  and  upon  reading  certain  affidavits,  and  *'  the 
plaintiff  by  his  counsel  undertaking  to  abide  by  any  order 
the  Court  or  a  Judge  may  make  as  to  damages  herein  in 
case  the  Court  or  a  Judge  shall  hereafter  be  of  opinion 
that  the  defendants  have  sustained  any  by  reason  of  this 
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order    which  the  plaintiff  ought  to  pay,"  the  defendant  is 

enjoined  from  dealing  with  the  property.     The  objection  is 

taken    thai;  this  is  merely  the  undertaking  of  the  plaintiff, 

and  that  he  is  resident  without  the  jurisdiction,  and  that  it 

is   therefore  not  sufficient.     This  is  merely  the  undertaking 

of    the   plaintiff.     Counsel  do  not  undertake  for  themselves, 

tliey    merely  according  to  the  practice  undertake  for  their 

client.      The  plaintiff  being  non-resident,  the  undertaking 

oixg'lit    to  have  been  by  his  counsel  themselves — not  merely 

on.   liis   behalf — or  the  undertaking  of  some  responsible  per- 

£»oii    residing  within  the  ju^risdiction :  Kerr  on  Injunctions, 

4:t>i    ed.,  p.  567;  Seton  on  Decrees,  5th  ed.,  p.  456,  citing 

Hamilton  v.  Board,  1  N.  R.  379.     This  report  is  not  avail- 

al>le   for  me,  and  I  rely  on  the  text  books.     It  is  stated  in 

Seton  on  Decrees,  p.  455:  "Except  in  cases  where  the  plain- 

tiif ^s   right  is  perfectly  cleat,  or  damage  from  granting  it  is 

nnlilc^ely  to  accrue,  the  Court  will  not  (unless  under  special 

eircximstances)  grant  an  interlocutory  injunction  either  ex 

pa,rt^   or  on  notice,  without  an  undertaking  as  to  damages, 

axid     the  registrars  are  instructed  always  to  insert  it."     I 

})3,^e    consulted  my  brother  Johnstone  with  respect  to  the 

order,   and  he  informs  me  that  he  gave  no  special  order  as 

to   the  Txndertaking,  expecting  that  the  parties  would  follow 

tlie    practice  as  to  inserting  the  undertaking  in  the  order; 

3jj<3  -the  practice  is  as  I  have  just  stated. 

Xn  Tucker  v.  New  Brunswick  Trading  Co.,  44  Ch.  D. 
^50,  the  action  was  brought  against  the  New  Brunswick 
rp-j-a^^ing  Co.,  one  Matthews,  and  Lamplough  &  Co. ;  a  notice 
of  motion  was  given,  and  the  New  Brunswick  Trading  Co. 
nrxA  Matthews  appeared  before  the  Judge;  Matthews  asked 
fc^T  ^^  undertaking.  Lamplough  &  Co.  were  not  served 
wit.li  the  notice  of  motion  and  did  not  appear  before  the 
Jridg*c  The  order  was  passed  and  entered  with  an  under- 
taJcini?  only  as  to  damages  that  might  be  incurred  by  the 
>^evir  Brunswick  Trading  Co.  Matthews  and  Lamplough  & 
Oo-  a^pp^^l^^-  The  Court  held  that  Matthews^s  appeal  must 
l>e  allowed  and  the  undertaking  given ;  but  as  for  Lamplough 
^  Ciy-y^  it  held  that  their  appeal  could  not  be  allow^ed  because 
t\\cy^  had  not  asked  for  an  undertaking  before  the  Judge 
'belo'W^  as  Matthews  had.  And  the  ground  on  which  Mat- 
the-v^s''®  appeal  was  allowed  was  that  if  he  had  applied  to  the 
^T-udg-e  below  (Chitty,  J.),  he  might  have  set  the  matter 
l^crbt^  so  far  as  Matthews  was  concerned,  because,  though 
tho    order  had  been  passed  and  entered,  he  had  jurisdiction 
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to  correct  it  if  not  rightly  expressing  the  order  he  hjd  made. 
In  80  far  as  Lamplough  &  Co.  were  cancerned,  because  they 
had  not  asked  for  an  undertaking,  their  appeal  was  lefused, 
and  Lindley,  L. J.,  states  at  p.  253 :  "  Lamplough  did  not 
ask  for  an  undertaking,  and,  for  anything  we  can  tell,  if 
he  had  done  so,  the  plaintiff  would  have  declined  to  take 
an  injunction."     I  must  say  that  I  do  not  see  my  way  clear 
to  follow  that  case,  and  I  conceive  that  I  am  not  bound  by 
it.     The  decision  was  made  in  1890,  and  the  decisions  oi 
the  Courts  in  England,  other  than  those  of  the  Judicial 
Committee,  were  not  then  binding  upon  the  Courts  here. 
As  the  practice  was  (and  it  seems  to  be  laid  down  as  I  have 
stated),  I  cannot  see  why  Lamplough  &  Co.  were  not  entitled 
to  have  the  security  which  the  registrar  ought  to  have  in- 
serted in  the  injunction  order.     If  they  had  been  served  with 
notice  of  motion,  and  did  not  appear,  I  could  understand  it, 
but  they  were  not  served  with  a  notice  of  motion. 

In  Attorney-General  v.  Albany  Hotel  Co.,  [1896]  2  Ch., 
North,  J.,  lays  down  at  p.  699  the  following:  "  An  applicant 
for  an  inte^rlocutory  injunction  must  give  an  undertaking 
to  be  answerable  in  damages  as  a  condition  of  his  obtaining 
the  injunction  .  .  .  This  rule  is  one  of  comparatively 
recent  introduction  .  .  .  The  insertion  of  such  an 
undertaking  has  now  become  a  matter  of  course/'  A^* 
James,  L.  J.,  in  Graham  v.  Campbell,  7  Ch.  D.  490,  said  that 
the  undertaking  in  damages  ought  to  be  given  on  every 
interlocutory  injunction,  and,  unless  under  special  circum- 
stances, effect  ought  to  be  given  to  it  .  .  .  CTpon  draw- 
ing up  an  order  for  an  interlocutory  injunction  the  registrar 
invariably  inserts  such  an  undertaking  on  the  part  of  the 
plaintiff,  even  though,  as  frequently  happens,  it  has  not  been 
mentioned  in  Cou-rt,  but  has  been  taken  for  granted.  Of 
course  such  an  undertaking  must  be  voluntar>^;  the  Court 
cannot  compel  a  person  to  give  an  undertaking;  and,  if  ^^® 
plaintiff  declines  to  give  it,  either  in  Court  or  before  the 
registrar,  the  order  will  not  be  made,  or,  if  pronounced,  ^i^ 
not  be  drawn  up  ...  In  the  absence  of  any  exp^^^ 
direction  of  the  Judge  to  the  contrary,  the  undertaking  ^" 
always  be  inserted  in  the.order.^^  I  think  North,  Jm  ^^^^ 
down  with  great  clearness  the  general  practice  in  this  re* 
spect.  That  being  so,  it  is  the  duty  of  counsel  or  flolici^^^ 
to  see  that  the  order  is  taken  out  in  compliance  with  tW 
practice.  He  must  know  that,  if  his  client  wants  the  inj^^^ 
tion,  the  order  has  to  be  given  in  accordance  with  the  V^' 
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tice.  Here  was  an  ex  parte  application  of  which  the  de- 
fendants had  no  notice  and  could  not  be  heard.  The  first 
opportunity  they  had  of  being  heard  was  at  the  return  of 
the  notice,  and  at  the  first  opportunity  they  took  the  objec- 
tion that  they  had  not  the  security  which  the  practice  pro- 
vides. It  is  true,  as  stated  by  North,  J.,  that  the  giving  of 
the  undertaking  is  voluntary.  If  the  order  had  been  prop- 
erly drawn,  and  the  plaintiff  did  not  choose  to  give  the 
undertaking,  then  he  would  not  have  got  his  injunction 
order.  I  am  of  opinion  that  I  am  in  a  position  to  say,  "  You 
must  make  this  defendant  right.^'  I  do  not  order  that  the 
plaintiff  must  give  an  undertaking,  but  I  am  of  opinion  that 
1  must  order  that  unless  he  does  give  the  security  provided 
for,  the  injunction  order  will  not  be  continued. 

The  order  therefore  will  be  that  unless  the  plaintiff 
within  20  days  files  with  the  local  registrar  the  undertaking 
of  his  counsel  to  pay  damages,  according  to  the  practice, 
or  the  undertaking  of  some  responsible  person  residing 
within  the  jurisdiction  to  the  satisfaction  of  the  local  regis- 
trar, this  application  will  be  refused  and  the  injunctioa 
order  and  any  continuance  thereof  will  therefore  expire. 
Plaintiff  will  pay  the  defendant's  costs  incidental  to  this 
order,  and  this  application  will  stand  adjourned  to  Tuesday 
7th  July  next;  and  in  the  meantime  this  injunction  will  be 
continued. 

I  make  this  order  as  to  costs  because  the  undertaking 
on  the  interim  injunction  order  granted  by  me  was  in  sub- 
stance the  same  as  on  the  order  granted  by  my  brother 
Johnstone,  and  when  the  application  to  continue  my  injunc- 
tion came  before  him  this  very  question  was  raised.  The 
plaintiff  therefore  must  have  been  aware  that  it  would 
probably  come  up  again,  as  Judge  Johnstone  made  no  de- 
cision with  respect  to  it.  He  therefore,  if  I  may  use  the 
expression,  with  his  eyes  wide  open  perpetrated  the  same 
error,  and  under  such  circumstances  I  am  of  opinion  that 
he  should  pay  costs. 
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SASKATCHIWAV. 

Prendergast,  J.  JuxE  10th,  1908. 

TKIAL. 

THOMPSON  V.  MILLING. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Services  Rendered  in  Procuring  Purchaser — Purchaser 
not  Found  by  Agent  —  Negotiations  with  Purchaser  — 
Quantum  Meruit — Implied  Contract  to  Pay  for  Services. 

Action  for  commission  on  the  sale  of  land. 

J.  A.  Allan,  Regina,  for  plaintiff. 

H.  G.  W.  Wilson,  Indian  Head,  for  defendants. 

Prendergast,  J.: — This  action  was  brought  far  $600 
coraniission  payable  by  the  defendants  to  the  plaintiff  upon 
the  sale  of  640  acres  of  land,  at  the  defendants'  request, 
and,  in  the  alternative,  for  services  rendered  by  the  plaintiff 
to  the  defendants  as  a  real  estate  agent  at  their  request^ 
whereby  the  plaintiff  procured  a  puichaser  of  the  said 
lands. 

In  course  of  trial,  before  the  plaintiff  closed  his  case, 
I  allowed  the  claim  to  be  amended  by  adding  to  the  allega- 
tion that  the  plaintiff  procured  a  purchaser,  the  words,  "  or 
assisted  in  procuring,"  etc. 

It  appears  that  in  the  beginning  of  August,  1906,  J.  T. 
Hunt,  of  Thompson  and  Hunt,  real  estate  brokers  of  Lidian 
Head,  called  at  the  residence  of  John  Milling,  one  of  the 
defendants,  also  of  that  town,  and,  not  finding  him  there, 
left  word  that  he  desired  to  see  him  with  reference  to  pur- 
chasing the  land  in  question.  A  few  days  later  John 
Milling  called  at  the  said  firm's  office,  when  Hunt  asked  him 
what  his  terms  were.  But  John  Milling  said  he  could  do 
nothing  without  first  consulting  with  his  brother  Robert,  the 
other  defendant. 

About  the  same  time,  John  Milling  received  a  letter 
from  the  plaintiff,  also  inquiring  about  the  same  land,  and 
on  11th  August  he  went  to  the  office  of  the  plaintiff,  who 
told  him  that  he  had  two  purchasers  in  view.  The  plaintiff 
admits  that  Thompson  and  Hunt  were  not  among  those 
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prospective  purchase^rs.  John  Milling,  however,  declined 
again  on  this  occasion  to  state  any  terms  before  seeing  his 
brother.  But  on  13th  August  the  two  defendants  together 
met  the  plaintiff  in  his  office,  discussed  the  matter,  and 
eventually  signed  a  listing  form  for  the  selling  of  the  640 
acres^  wherein  the  time  price  is  set  at  $35  an  acre,  tlie  cash 
price   at  $20,000,  and  the  commission  at  3  per  cent. 

The  plaintiff  admits  that  the  first  time  he  heard  about 
Thompson  and  Hunt  as  probable  purchasers  was  from  the 
Millings  themselves.  The  plaintiff  and  his  clerk  Ricard 
c;i9rea>r  that  this  was  some  days  after  the  listing,  which  would 
|)erhaps  go  to  shew  a  distinct  and  separate  agreement  be- 
"tween  the  parties  with  reference  to  Thompson  and  Hunt, 
i^rliile  the  defendants  say  that  it  was  on  the  day  of  the 
listin^^  and  give  circumstances  from  which  it  would  appear 
that  it  was  virtually  part  of  the  same  transaction.  At  all 
events,  nothing  was  effected  by  the  plaintiff  with  the  per- 
sons 'whom  he  had  in  contemplation  when  he  first  wrote  to 
the  defendants,  and  the  negotiations  which  followed  with 
Thompson  and  Hunt  are  the  only  onts  here  in  question. 

It  appears  that  the  plamtiff  first  saw  George  Thompson 
ahont  19th  August,  and  then  stated  the  price  as  $35  an  acre 
(or  $22,400),  upon  which  the  latter  offered  $19,000.  The 
plaintiff  reported  this  to  the  defendants,  who  said  they 
granted  $20,000.  The  plaintiff  says  that  on  that  occasion 
John  Milling  told  him  to  try  and  have  that  clear,  but,  if 
he  could  not,  they  would  pay  him  the  commission  out  of 
that  amount.  John  Milling,  on  the  other  hand,  insists 
that  they  wanted  $20,000  clear,  but,  after  saying  that  the 
plaintiff  spoke  of  splitting  the  commission,  he  admits  that 
fie  ^*  might  have  given  him  a  little  encouragement."  The 
plaintiff  then  went  back  to  George  Thompson  a  second  time, 
^rhich  was  on  23rd  August,  and  stated  to  him  that  the  de- 
fendants would  take  $33  an  a<ire,  or  $21,120.  George 
Thompson  replied  that  he  would  give  $20,000  if  they  threw 
in  the  js^rain  that  was  on  the  place,  estimated  at  about  $1,000, 
ATkA  upon  this  new  proposition  being  submitted  to  him  by 
the  plaintiff,  John  Milling  again  declined  it,  saying  it  wsw 
virtually  the  same  offer  as  the  first. 

This  interview  seems  to  have  wound  up  by  the  plaintiff 
f:^'vir^g:  ^^^^  ^e  was  going  away  for  two  or  three  days,  but 
^roiild  he  back  to  look  after  the  deal.  He  left  the  same  day 
•rpuesday  23rd  August)  for  the  lake,  where  he  spent  10  days 
,^-th  his  family,  leaving  his  office  in  charge  of  his  clerk, 
j>^   M.  Bicard. 
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The  plaintiff  says,  "  When  I  left,  the  deal  was  not  off :"— 
and  George  Thompson :  "  He  said  he  was  going  to  the  lake 
and  would  like  to  close;  and  I  said  it  was  in  his  own  hands 
and  we  were  anxious  to  get  it  and  to  close  it:  we  were 
anxious  to  get  it  and  in  a  hurry  to  get  it/' 

After  the  plaintiff  had  left,  John  T.  Hunt  says  he  went 
to  see  the  Millings  2  or  3  times  to  press  the  deal.  He  says: 
"  The  man  we  had  in  view  as  a  purchaser  told  us  that  unless 
he  got  it  by  a  certain  day  he  would  not  want  it.  I  told 
John  Milling  we  had  to  have  it  by  a  certain  time;  that  was 
a  few  days  before  we  closed  the  deal.  He  adds :  **  My  deal- 
ings with  the  Millings  were  just  conversations  wifh  reference 
to  the  plaintiff,  in  order  to  have  the  Millings  hurry  the 
plaintiff's  return.  I  had  no  conversation  with  the  Millings 
about  the  price  before  the  deal  was  closed.'*  George  Thomp- 
son says:  "  We  were  anxious  to  get  it,  and  in  a  hurry  to  get 
it.  There  were  special  reasons  for  it.  We  were  buying  f^^ 
ourselves,  but  to  turn  it  over  to  another  party,  and  we  were 
afraid  he  would  change  his  mind.'' 

The  plaintiff  having  left  on  the  Tuesday,  John  Milling 
says  that  he  went  to  his  place  on  the  Friday  and  Saturday 
of  that  week  and  the  Monday,  Tuesday,  Thursday,  and  Sat- 
urday of  the  following  week,  but  found  only  the  clerk  there. 
He  says :  "  On  the  Tuesday  following  (which  was  in  ^ne 
third  week),  I  went  in  again,  and  he  was  home.  I  told  hiin 
that  Thompson  and  Hunt  had  been  hounding  me  every  tune 
they  saw  me  about  making  a  deal,  and  told  him  just  what 
they  said,  and  that  I  wanted  him  to  go  and  see  theni,  ^na 
he  said,  "  Let  them  sweat  awhile,  it  will  be  easier  to  deal 
with  them  after  a  while."  It  ran  along  again  until  Satur- 
day evening.  When  my  brother  and  I  were  going  ^^^ 
town  after  dark  we  were  passing  Thompson  and  Hunt  * 
office,  and  ono  or  the  othe^r  of  them  stood  in  the  door  ana 
spoke  to  us,  and  we  stopped  and  talked  to  them,  and  they 
asked  us  to  go  in,  and  we  went  in  and  made  the  deal. 

The  plaintiff  says:  "  I  returned  on  3rd  September.    I  ^^ 
10  days  away.     When  I  came  back  I  saw  John  Millings  ^^ 
tried  »S  or  4  times  to  ^ee  George  Thompson  at  his  office,  "^ 
could  not.     Milling  asked  me  to  hurry  up  and  close  the  d^ 
.     .     .     Later  he  told  me  the  deal  was  closed.    .    • 
tween  the  conversation  telling  me  to  hurry  up  and  the  con- 
versation telling  me  the  deal  was  closed,  there  was  one  o<i^^ 
conversation  telling  me  again   to  hurry  and  close.'*    ^^ 
yet  he  did  not  manage  to  see  Hunt  and  Thompson  once  aft 
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returning  from  the  lake,  althoiipli  he  (the  ])laintiff)  says 
himself  r  **  George  Thompson  had  a  regular  olfice  in  Indian 
Head,  and.  it  was  in  my  way/*  J.  T.  Hunt  says  also:  "  I  was 
at   the    office   overy  day.     I  was  available  all  the  time/' 

Was  tHe  plaintiff  bound,  after  submitting  the  same  to 
the  defendant,  to  report  to  Thoinj)son  and  Hunt  that  their 
offer  of  $20,000  with  the  wheat  thrown  in  had  been  rejected? 
Was  there  after  that  an  offer  of  $20,000  without  the  wheat 
thrown  in?  Is  it  so  that  it  was  a  condition  at  the  outset 
that  the  defendants  should  interfere  in  no  way,  and  let  the 
plaintiff  manage  the  whole  matter  alone?  Had  the  plain- 
tiff a  hona  fide  belief  that  he  could  better  attain  his  object 
by  letting  Thompson  and  Hunt  "gweat"  ?  And  had  he 
s^oTiie  persr>nal  and  unknown  object,  or  was  the  delay  or 
failure  to  see  George  Thompson  simply  a  matter  of  neglect? 
Th<?se  questions  seem  to  me  unimportant,  as,  whatever  the 
ans^wer  might  be,  the  defendants,  in  my  opinion,  were  justi- 
fied in  the  circumstances,  in  taking  the  matter  in  their  own 
hands  and  closing  the  deal  themselves. 

Kven  if  the  delay  and  inactivity  on  the  plaintiff's  part 
was  not  merely  a  matter  of  neglect,  but  meant  as  a  tactical 
iwoceeding  on  his  part,  it  seems  clear  that  it  was  a  mistaken 
one  one  which  might  easily  have  defeated  its  object,  and 
the  deferidants  were  under  no  obligation  to  stand  by,  after 
their  repeated  visits  to  his  office,  and  let  the  opportunity 
for  such  an  important  transaction  vanish. 

The  plaintiff,  then,  cannot  be  entitled  to  the  full  com- 
mission.      But  is  he  entitled  to  any  commission  at  all? 

Yo  heg^in  with,  the  plaintiff^s  own  evidence  is  clearly  to 
the  effect,  as  already  stated,  that  he  did  not  find  a  pur- 
chase-r,  that  nothing  resulted  from  his  dealings  with  the 
two  other  persons  he  had  in  mind  at  the  start,  and  that  it 
was  the  defendants  who  mentioned  Thompson  and  Hunt 
to  him  fir»^t>  when  they  infonned  him  that  George  Thomp- 
son had  already  called  upon  them  with  a  view  to  buying 
the  -property.  He  cannot  recover  for  having  procured,  or 
f under  the  amendment)  for  having  assisted  in  procuring,  a 
nurcha^er. 

-|)ij^|  the  plaintiff  effect  a  sale,  as  I  hold  the  contract  to 
.  ^  He  surely  did  not  bring  the  sale  to  a  close.  Xor  does 
-.  '  ^iyT^ca.T  that  he  strictly  followed  his  instructions.  It 
5^  AS  already  stated,  that  after  the  defendants  told  the 

"^ '^         lus  the  amount 
he  asked  Thomp- 


-innearS,    SLS    «i*^«^ij   ^latcu,   txmt  mtci    tiic  ucxcj 

laintiff  ^^^^  *^^y  vfo\i]d  accept  $20,000  pi 
^r  r»ommi^sii^"*  ^^  ^V6^  $20,000  if  need  be,  he 
^^  v«>i*.    ▼"'•   ''•^•*-  "O-  7—42 


626         '^^^   WESTERS  LAW  REPORTER. 

son  and  Hunt  $:^  1,120.  There  is  also  evidence,  although, 
I  must  say,  not  altogether  satisfactory,  that  Thompson  and 
Hunt  submitted  to  the  plaintiff  a  third  offer  of  $20,00=» 
without  the  grain  thrown  in,  and  this  he  did  not  report  to 
the  defendants.  But,  whatever  may  be  of  that,  the  sale 
was  not  brought  to  a  close  by  the  plaintiff.  The  contract  t) 
effect  a  sale,  in  my  opinion,  should  be  considered  her?  as  an 
entire  contract,  and  the  more  so  as,  contrary  to  the  usual 
cases,  that  is  all  that  he  had  to  do,  inasmuch  as  he  did  not 
have  to-  find  a  purcliaser.  This  seems  further  emphasized 
by  the  plaintiff's  testimony  that  it  was  agreed  that  the  de- 
fendants should  leave  the  whole  matter  strictly  in  ^^ 
hands,  to  be  dealt  with  exclusively  by  him. 

In  Wycott  V.  Campbell,  31  U.  C.  R.  584,  the  judgment  of 
the  Court  was  that  the  defendant,  having  accepted  and 
dealt  with  a  purchaser  found  by  the  plaintiff  (who  was  a 
land  broker),  though  not  such  a  purchaser  as  the  agreement 
called  for,  the  plaintiff  was  entitled  to  recover  the  value  of 
his  services  on  the  common  counts.  In  Morson  v.  Burnside. 
31  0.  R.  438,  the  judgment  was  substantially  the  same,  and 
on  the  same  grounds.  And  so  was  the  judgment  of  the 
Chief  Justice  of  this  Court  in  the  quite  recent  case  of 
Milestone  Land  and  Loan  Agency  Co.  v.  Lucksinger,  not 
yet  reported. 

But  in  all  those  cases  the  purchaser  was  found  by  the 
land  agent.  I  cannot  find,  and  do  not  think  there  is,  a  case 
where,  the  purchaser  being  found  by  the  owner,  a  quantum 
meruit  was  allowed  to  the  land  agent  when  the  contract  was 
to  effect  a  sale. 

It  seems  to  me  that  the  principle  underlying  the  above 
cases  is  after  all  the  well-known  one,  that  a  patty  cannot 
recover  for  a  ]^art  performance  of  an  entire  contract  unless 
the  other  side  has  acceptod  the  benefit  of  the  part  per- 
formance under  circumstances  implying  a  promise  to  pay; 
and  the  circumstances  are'  not  deemed  to  imply  such  a 
promise  when  the  party  adopts  it  by  effect  of  some  compul- 
sion or  necessity,  or  in  the  exercise  of  an  independent  right. 
When  the  land  broker,  as  in  the  class  of  cases  above  referred 
to,  brings  to  the  owner  a  purchaser  whom  he  has  found, 
and  who  is  willing  to  buy,  although  on  terms  altered  ttom 
the  original  ones,  the  owner  is  quite  free  to  reject  them; 
but,  if  he  accepts  them,  inasmuch  as  he  doe?  so  freely  and 
voluntarily,  the  promise  will  be  implied  that  he  is  to  pay 
at  least  to  the  extent  that  he  is  benefited. 
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But  this  is  not  the  case  here.  The  defendants  had  a 
light  to  continue  with  Thompson  and  Hunt  the  relations 
which  already  existed  between  them  before  and  independent- 
ly o(  anything  the  plaintiff  ever  did.  Because  the  plaintiff 
was  not  willing  or  not  in  a  position  to  perform  the  entirety 
o(  his  contract,  the  defendants  were  not  bound  to  penalize 
themselves  by  abstaining  from  dealing  with  the  puTthaser 
whom  they  had  found.  They  stand  in  the  same  position 
as  a  man  who  has  temporarily  left  his  house  pending  certain 
repairs:  his  re-entry  will  not  necessarily  mean  the  accept- 
ance of  a  part  performance  of  the  repairs  if  the  contract 
is  an  entire  one,  inasmuch  as  his  re-entry  is  in  the  exercise 
of  an  independent  right  which  he  surely  is  not  called  upon 
to  forego. 

With  respect  to  the  extent  of  the  plaintiff's  participa- 
tion in  the  deal,  George  Thompson  and  J.  T.  Hunt  say  that 
they  closed  with  the  Millings  practically  on  the  terms  of 
their  last  offer  to  the  plaintiff;  but  I  cannot  say  whether  this 
refers  to  the  $20,000  proposition  with  the  grain  thrown  in, 
or  to  the  $20,000  proposition  without  the  grain  thrown  ^n, 
of  which  there  is  some  evidence,  as  I  said,  but  which  it 
appears  the  plaintiff  did  not  report.  George  Thompson 
says  on  the  same  point,  evidently  referring  to  the  delay: 
"  I  cannot  say  that  the  plaintiff's  efforts  induced  me  to  buy. 
If  the  matter  had  been  left  entirely  to  him,  I  think  it 
wouJd  have  had  the  opposite  effect."  And  J.  T.  Hunt  says, 
'The  plaintiff's  efforts  did  not  contribute  to  the  sale,  s 
far  as  I  know." 

But,  whatever  part  the  plaintiff  may  have  taken  in  the 
ne<rotiations,  I  hold,  for  the  reasons  stated,  that  he  is  not 
entitled  to  recover. 

There  will  be  judgment  for  the  defendants,  with  costs. 


SASKATCHEWAN. 

PRENDERGAST,  J.  JuNE  13tH,  1908. 

TRIAL. 

LUXFER  PRISM  CO.  v.  MACLEOD. 

Contract — Sale  of  Goods  to  he  Manufactured — Delay  in  De- 
livery— Destruction  of  Property  for  which  Goods  Re- 
quired— Time — Tender — Impossibility  of  Performance. 

The  plaintiffs  sued  the  defendant  for  refusing  to  accept 
11  areas  of  multiprisms  and  blanks  which  they  alleged  had 
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been    ordered    by   writing    dated    S-ith    August,  1906,  and 
claimed  $692.85. 

The  defence  in  substance  was  that  the  plaintiffs  wer? 
not  only  to  deliver  but  also  to  install  the  goods  within  a 
certain  time,  which  was  stated  first  as  "on  or  about  1st 
November,  1906,"  and  in  the  alternative  as  "a  reasonable 
time,"  and  that  they  failed  to  do  so ;  also  that  it  was  a  con- 
dition to  be  implied  by  the  nature  of  the  contract  that  the 
hotel  in  connection  with  which  the  goods  were  contracted  for, 
should  continue  to  exist  at  the  time  the  said  goods  were  de- 
livered, and  that  the  hotel  was  destroyed  by  fire  on  19ib 
November,  1907,  before  such  delivery  was  made. 

There  was  also  a  reply  to  the  effect  that  the  concrete 
bearings  for  the  support  of  the  areas  were  never  made  ready 
by  the  defendant. 

T.  S.  McMorran,  Regina,  for  the  plaintiffs. 
A.  lloss,  Kegina,  for  the  defendant. 

Prendebgast,  J. : — The  writing  in  question  is  an  order 
taken  at  Kegina  on  24th  August,  1906,  by  E.  A.  Taylor, 
the  plaintiffs'  agent.  After  giving  the  size  and  other  details 
of  the  areas,  it  proceeds  as  follows :  "  Above  to  be  installed 
complete  by  the  Luxfer  Prism  Company  .  .  .  Concrete 
bearings  and  walk  to  be  made  ready  to  receive  glass  by  me." 
etc ;  and  is  signed  "  D.  D.  Macleod." 

The  areas  were  ordered  in  connection  with  the  Windsor 
Hotel,  the  object  of  such  devices  being  to  furnish  light  to  the 
basement  of  the  buildings  adjoining  which  they  are  lai^l 
down,  and,  incidentally,  to  protect  the  openings  over  which 
they  are  placed  from  the  effects  of  the  weather. 

As  to  the  time  within  which  the  contract  was  to  be  per- 
formed, the  writing  says  nothing.  The  defendant  says  that 
it  was  to  be  between  loth  October  and  1st  November  at  the 
latest,  and  J.  D.  Macleod,  who  was  the  manager  of  the  hotel, 
mentions  only  the  one  date,  15th  October,  but  is  unable  to 
say  when  it  was  so  agreed  upon.  Taylor  states,  on  the  other 
hand,  that  nothing  was  said  as  to  a  date,  but  that  the  assump- 
tioi;  all  along  was  '"  before  cold  weather  that  fall,"  and  later 
ho  adds,  "  It  wa.s  to  he  that  fall."  I  accept  Taylor's  ver- 
sion, which,  besides  being  reasonable,  seems  more  probable 
in  the  light  of  the  subsequent  conduct  of  the  parties.  It 
may  al^o  be  here  remarked  that  the  frames  of  the  area.e  re- 
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quired  to  be  cemented  in  the  walk,  which  could  not  well  be 
done  if  the  weather  was  cold. 

Taylor  at  once  gave  the  contract  for  the  making  of  the 
iron  frames  to  Keid  Bros.,  a  firm  of  iron  founders  of  Begina. 
The  glass  blanks  were  to  be  shipped  from  Toronto,  the  plain- 
tiffs' place  of  business,  and  the  multiprisms  from  Montreal, 
where  some  of  the  plaintiffs'  goods  were  manufactured.  Beid 
Bros,  were  to  set  the  glass  when  received  and  lay  down  the 
areas  complete  in  the  sidewalk. 

In  the  course  of  a  few  weeks  the  cement  sidewalk  in  front 
of  the  hotel,  which  was  not  commenced  at  the  time  pf  tlie 
agreement,  was  completed,  and  the  contractor  for  that  work, 
Nelson,  had  left  in  it  the  proper  openings  with  bearings  to 
receive  the  frames,  according  to  instructions  from  Taylor 
himself.  I  find  that  this  was  all  completed  in  October.  Re- 
ferring to  the  provision  that  the  concrete  bearings  and  walk 
were  to  be  made  ready  by  the  plaintiffs  to  receive  the  glass, 
Taylor  says  distinctly  that  he  undertook  to  attend  to  that 
part  for  the  defendant.  He  says :  "  The  walk  was  to  be  made 
ready  by  me.  ...  I  took  upon  myself  to  give  the  con- 
tractor the  dimensions,  to  protect  Mr.  Macleod  and  myself. 
I  was  there  after  the  walk  was  completed.  The  bearings  were 
finished."  The  plaintiff,  moreover,  says  that  Taylor  stated 
to  him  that  the  openings  of  the  areas  were  all  right. 

The  agreement  having  been  entered  into  on  24th  August 
as  stated,  the  last  days  of  that  month  passed  by,  and  so 
did  all  of  September  and  of  October  and  the  first  days  of 
Xovember. 

On  10th  Xovember  the  defendant,  having  inquired  several 
times  about  the  progress  of  the  work  from  Reid  Bros.,  and 
having  been  told  that  they  did  not  even  know  that  the  glass 
prisms  and  blanks  had  yet  been  shipped  to  them  from  the 
eaai,  wrote  to  the  plaintiffs  at  Montreal  the  following  letter : 
"  Yours  of  the  20th  of  September,  announcing  that  you  had 
received  my  order  (to  hand).  I  have  waited  with  prolonged 
patience  for  the  installation  of  the  same.  The  weather  is 
cold.  We  are  without  protection,  and  it  means  the  burning 
of  considerable  more  fuel  than  should  be,  i.e.,  if  you  had 
shipped  as  agreed.  Messrs.  Reid  Bros,  say  they  have  no  in- 
timation of  shipment."  ' 

To  this  letter  the  plaintiffs  replied  from  Toronto  by  let- 
ter of  14th  November,  saying:  "We  regret  that  the  glass  fac- 
lory  delayed  shipment  beyond  the  date  agreed  on  with  us. 
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We  have  a  bill  of  lading  shewing  that  the  prisms  were 
j^hipped  on  23rd  October,  and  we  trust  the  deliveiy  will  be 
made  to  you  within  the  next  few  days." 

It  is  to  be  noted  that  this  says  nothing  of  blanks. 

On  19th  November  the  Windsor  Hotel  w^as  cx)mpletely 
destroyed  by  fire,  and  the  sidewalks  were  covered  with  a 
considerable  quantity  of  brick  from  the  crumbled  walls  and 
other  debris,  and  so  remained  until  about  22nd  December, 
when  they  were  cleared. 

After  the  fire,  nothing  seems  to  have  passed  between  the 
parties  until  12th  December,  when  the  plaintiffs  sent  to  the 
defendant  a  bill  for  the  goods,  to  which  the  latter  replied 
on  22nd  December  as  follows:  "  Your  invoice  dated  the  ISth 
inst.  received.  If  it  had  not  been  for  the  fire  at  my  hotel, 
I  would  have  fuel  account  against  you  for  almost  the  amount 
of  the  invoice.  You  had  agreed  to  deliver  some  months  ago. 
I  am  unable  to  accept  delivery,  as  we  have  no  place  to  put 
them.     I  regret  that  I  am  unable  to  utilize." 

This  was  followed  by  3  other  letters,  the  last  of  which 
was  dated  11th  January — the  trend  of  them  being,  on  the 
defendant's  part,  that  the  frames  were  to  be  placed  in  in 
October,  that  the  hotel  was  burnt,  and  that  he  had  already 
cancelled  the  agreement — and,  on  the  plaintiffs'  part,  that 
the  goods  were  specially  manufactured  for  him,  being  of 
special  size,  and  that  they  held  him  to  the  contract. 

From  11th  January  to  5th  March  there  was  nothing  at 
all  done,  but  on  the  latter  date  William  Cowan,  the  manager 
of  the  company,  came  to  Regina  from  Toronto,  and  asked 
the  defendant  to  accept  the  goods,  which  the  latter  said  he 
would  not  do.  In  April,  Cowan  again  saw  the  defendant, 
told  him  that  ever)i;hing  was  complete, '  and  again  asked 
him  to  take  delivery,  which  the  other  again  refused. 

Now,  up  to  what  stage  had  the  work  progressed  at  the 
time  of  the  fire?  When  were  the  areas  complete?  (Thi? 
last  question  does  not  refer  to  the  installation,  which  was 
never  done). 

Taylor  had  gone  away  a  short  time  after  the  date  of  the 
order,  and,  as  already  stated,  the  whole  of  the  work  had 
been  left  in  the  hands  of  Reid  Bros. 

James  Reid  says :  "  The  order  was  pretty  well  on  at  the 
time  of  the  fire ;  that  is,  7  or  8  areas  were  then  ready  to  go 
in  the  sidewalk ;  they  had  glass  in  them.  The  others  had 
not  got  glass  in;  that  was  the  ones  with  the  blanks.    The 
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frames  were  completed  before  we  had  the  glass.  I  think 
the  prisms  were  here  in  good  time.  At  the  time  of  the  fire,  I 
think  we  had  not  the  blanks  in  yet;  the  blanks  were  then 
yet  in  transit.  After  the  fire  we  did  nothing  more.  In 
March  and  April,  when  Mr.  Cowan  made  the  tender,  the 
work  was  not  complete.  In  March  last,  the  mnltiblanks  were 
not  yet  in  the  frames."  He  also  says  that  sometimes  they 
put  in  the  glass  after  the  frames  were  laid  down,  but  adab 
that  he  does  not  think  they  could  have  done  so  in  March, 
on  account  of  the  cold. 

Thefre  is  nothing  in  James  Beid's  evidence  to  shew  when 
the  blanks  were  received.  Xor  can  William  Cowan,  the 
manager  at  Toronto,  from  where  the  shipping  was  made, 
swear  when  these  blanks  were  shipped.  To  the  question: 
"How  soon  after  you  received  the  order?"  he  answers, 
"  Well,  it  might  have  been  months,  or  something  like  that." 
On  being  asked  what  is  the  nearest  he  can  get  to  it,  he  says : 
*^  Oh,  I  have  not  any  idea  without  looking  up."  It  appears, 
however,  that  the  blanks  were  here  in  March  and  April, 
although,  as  stated  by  Reid,  not  yet  set  in  the  frames. 

Now,  whether  the  time  contemplated  at  the  outset  was 
expired  or  not  on  19th  Xovember,  I  draw  the  conclusion, 
from  the  defendant's  letter  of  10th  November,  and  from 
the  fact  that  he  did  not  cancel  on  receipt  of  the  plaintiflFs' 
letter  of  14th  November,  that  he  allowed  an  extension  of 
the  time  at  least  by  a  few  days,  and,  before  that  time  passed 
by,  the  fire  occurred.  After  the  fire,  and  up  to  22nd  Decem- 
ber, the  frames  could  not  be  installed  on  the  sidewalks  on 
account  of  their  being  covered  with  debris,  and  it  was  the 
defendant's  duty  to  clear  them.  I  hold,  in  other  words, 
that,  by  virtue  of  the  extension  of  time,  the  plaintiffs  had 
}et  a  few  days  after  the  fire  to  install  the  areas  on  the  walk, 
and  that  during  those  few  days  they  could  not  make  an 
installation  on  account  of  the  condition  of  the  sidewalks, 
ior  which   the  defendant  was  responsible. 

But  it  is  surely  not  enough  for  the  plaintiffs  to  shew  that 
through  the  defendant's  actions  or  omissions  tliey  were  made 
unable  to  perform  a  particular  part  of  the  contract,  espe- 
cially in  the  very  last  stages  of  it.  They  must  sliew,  at  all 
events,  that  they  performed  such  part  of  it  as  it  was  in  their 
power  to  perform,  which  they  have  not  done.  In  March  and 
April,  1907,  when  William  Cowan  interviewed  the  defend- 
ant, he  did  not  shew  him  the  areas;  the  evidence  is  rather  to 
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the  effect  that  the  blanks  were  not  yet  set  in  the  frames;  and 
1  consecjuently  hold  that  there  was  no  tender  at  that  time. 
But,  even  if  there  was  a  tender  at  either  of  the  latter  dates, 
I  find  that  at  the  expiration  of  the  time  contemplated  by 
tlie  parties,  say  one  week  after  the  fire,  not  only  had  the 
blanks  not  been  put  in  the  frames,  but  the}^  probably  had 
not  even  been  received  by  Reid  Bros.,  and  that  consequently 
the  plaintiffs  failed  to  perform  within  the  time  contemplated 
tliat  part  of  the  agreement  with  respect  to  which  the  defend- 
ant's co-operation  was  not  necessary. 

The  contract  was  to  supply  goods  and  install  them.  The 
defendant's  failure  to  clear  the  sidewalk  made  it  impossible 
for  the  plaintiffs  to  do  the  installation;  but  they  cannot  re- 
cover unless  they  have  supplied  the  goods  or  tendered  them 
in  proper  condition,  which  I  find  they  did  not  do  during  the 
time  agreed  upon,  nor  in  fact  at  any  time  up  to  the  day 
of  trial. 

The  defendant  also  relies  on  Ta^'lor  v.  Caldwell,  3  B. 
&  S.  832,  and  Appleby  v.  Miles,  L.  R.  2  C.  P.  651,  as  well 
as  on  Krell  v.  Henry,  72  L.  J.  K.  B.  794,  and  other  cases 
of  the  class  generally  known  as  the  Coronation  cases,  which 
were  decided  on  an  extension  of  the  principle  laid  down  in 
the  first  two  just  cited. 

In  Krell  v.  Henry,  however,  in  which  the  agreement  was 
for  the  use  of  a  hall  for  a  concert,  the  judgment  was  more 
on  the  ground  that  the  performance  was  impossible,  the  hall 
having  been  burnt  down  before  the  date  fixed  for  the  concert 
— while  in  the  present  case  it  cannot  be  said  that  the  burn- 
ing of  the  hotel  made  it  impossible  (even  though  it  made 
I  it  useless)  to  install  the  areas  in  the  walk.    With  regard  to 

j  the  Coronation  cases,  I  believe  that  they  come  nearer  to  the 

I  present  one ;  but  I  would  say  that  in  none  of  them  do  I  find 

that  when  the  "conditions  or  state  of  things  which  the  par- 
ties contemplated  "  ceased  to  exist,  the  contract  had  been 
in  part  executed.  I  would  further  observe  that  in  all  those 
cases  the  contract  was  declared  to  be  not  void  ah  initio— 
which,  if  the  contract  liad  received  a  commencement  of  exe- 
cution, might  perhaps  have  left  room  for  the  granting  of  a 
quantum  meruit  for  goods  or  services  up  to  the  time  that  the 
conditions  contemplated  ceased  to  exist.  It  is,  however,  un- 
necessary that  I  should  further  dwell  upon  these  cjiscs  in 
view  of  the  other  grounds  on  which  I  have  based  ray  de- 
cision. 

There  will  be  judgment  for  the  defendant  with  cojit^ 


Ki.X  V.  HARRIS,  633 

YTTKON  TEBBITOEY. 

Craig,  J.  June  9tii,  1908. 

SINGLE  COURT. 

REX  V.  HARRIS. 

Criminal  Law — Vagrwncy — Prostitute — Conviction  not  Stat- 
ing that  Accused  was  Asked  to  Give  an  Account  of  Her- 
self— Criminal  Code,  sec,  238  (t) — Conviction  Following 
Words  of  Statute — Information — Plea  of  Guilty — Waiver 
of  Objections — Form  of  Information — Reference  to  Re- 
pealed Statute-^Surplusage, 

Motion  by  Marie  Harris,  the  defendant,  upon  the  return 
of  a  certiorari,  to  quash  a  conviction  made  by  the  police  ma- 
gistrate for  the  city  of  Dawson. 

The  information  laid  was  in  the  following  words:  "The 
information  and  complaint  of  Allan  A.  McMillan,  Sergeant, 
Royal  North- West  Mounted  Police,  at  Dawson,  Y.T.,  taken 
this  18th  day  of  May,  in  the  year  1908,  before  the  under- 
signed, a  Judge  of  the  Territorial  Court  of  the  Yukon  Terri- 
tory, having  the  criminal  jurisdiction  vested  in  the  police 
magistrate  at  Dawson,  in  the  Yukon  Territory,  that  on  the 
irth  day  of  May,  1908,  and  for  the  space  of  6  months  previous 
thereto,  one  Marie  Harris,  being  a  common  prostitute  or 
night  walker,  wanders  in  the  public  streets  and  highways  at 
Dawson,  and  does  not  give  a  satisfactory  account  of  her- 
self, being  thereby  then  and  there  a  loose,  idle,  and  disorderly 
person  or  vagrant,  contrary  to  section  207  of  the  Criminal 
Code  of  Canada,  sub-section   (i)." 

The  conviction  was  in  the  words  following :  "  Is  convicted 
Ijefore  the  said  Xindersigned  for  that  she,  the  said  Marie 
Harris,  at  Dawson,  in  the  Yukon  Territory,  on  the  17th  day 
of  May,  1908,  and  for  the  space  of  6  months  previous  thereto, 
being  a  common  prostitute  or  night  walker,  wanders  in  the 
public  streets  and  highways  of  said  Dawson  and  does  not 
give  a  satisfactory  account  of  herself"  (and  following  the 
words  above  quoted  in  the  information).  Then — "She,  the 
?aid  Marie  Harris,  having  pleaded  guilty  to  the  said  oflFence, 
adjudged  for  her  said  offence  to  be  imprisoned  for  the  term 
of  one   month." 

George  Black,  for  the  defendant. 
J.  B.  PattuUo,  for  the  Crown. 
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Craig^  J.: — Two  objections  are  taken  to  the  conviction: 
one  is  that  sub-sec.  (i)  of  sec.  '^07  of  the  Criminal  Code 
does  not  now  exist,  207  xelating  to  the  sale  and  distribution 
of  obscene  literature.  That  certainly  is  not  the  offence  aimed 
at  in  the  present  information.  What  occurred  was  that  the 
person  drawing  the  information,  namely,  the  clerk  of  the 
police  court,  used  the  Eevised  Statutes  or  Crankshaw's  Code 
as  consolidated  before  the  late  revision,  ch.  146,  and  the 
offence  aimed  at  is  there  set  out  in  sec.  238  and  not  207 
as  in  the  old  Act,  and  it  is,  as  under  the  former  Act,  sub-sec. 
(i). 

I  will  deal  with  this  first  objection  now.  I  do  not  think 
it  is  material.  It  is  a  mere  surplusage  in  any  case,  and 
is  a  defect  in  form  which  may  be  cured  by  the  statute,  and 
which  I  could  amend  now. 

The  other  objection  is  a  more  serious  one,  namely,  that 
the  conviction  does  not  state  any  offence,  in  that  it  omits 
to  set  out  that  the  accused  was  asked  to  give  an  account  of 
herself.  .  The  case  of  Regina  v.  Levecque,  30  U.  C.  R.  509, 
is  an  authority  which  gathers  together  most  of  the  case?  de- 
cided before  on  this  question.  The  judgment  of  the  Court 
delivered  by  Wilson,  J.,  then,  I  have  already  referred  to  in 
a  judgment  of  my  own  in  the  cases  of  Rex  v.  Barge  and  Rex 
v  Benoit,  decided  in  October,  1902,  before  the  publication  of 
the  Western  Law  Reporter.  I  fully  concur  in  all  the  reason- 
ing of  that  learned  Judge,  and  I  may  repeat  what  I  then 
said :  "  There  are  three  elements  which  constitute  this  offence, 
and  all  three  of  them  must  be  proved :  first,  that  the  woman 
is  a  common  prostitute ;  second,  that  she  was  wandering  ifl 
the  public  street ;  and  third,  that  she  did  not  give  a  satisfai 
tory  account  of  herself:  see  Paley,  p.  131,  7th  ed."  The 
woman  mu«it  be  asked  to  give  a  satisfactory  account  of  hereelf 
before  she  can  be  arrested  as  a  street  walker.  The  demand 
must  be  made  upon  her  for  a  satisfactory  account  before  the 
arrest.  This  view  of  the  law  is  to  a  certain  extent  varied 
by  the  judgment  of  Wilson,  J.,  in  the  case  of  Arscott  v.  Lilly. 
11  0.  R.  153,  where  it  was  held  that  if  the^  parties  were 
caught  in  the  act,  even  though  the  section  provides  for  a 
satisfactory  account,  no  demand  for  an  account  was  necessary 
as  a  prerequisite  to  the  arrest.  But  in  that  case  he  held 
specifically,  and  he  was  supported  by  the  full  Court,  that  m 
the  case  under  sub-sec.  (i)  the  demand  must  be  made.  Hi? 
words  are :  "  These  unfortunate  people  shall  not  be  inter- 
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dferecl  with  unless  wandering  in  those  named  places,  and  not 
even  then  unless  they  fail  to  give  a  satisfactory  account  of 
tiic-ni selves,  and  it  is  quite  manifest  that  they  may  be  able 
to  ^ive  a  very  satisfactory  account  wliy  they  are  found  at 
the   time  in  such  places/' 

I  would  also  refer  to  the  case  of  Kegina  v.  Arscott,  9  0. 
li.    541,  and  the  language  of  Mr.  Justice  Rose  in  that  case: 
**  These  authorities  and  the  others  cited  by  Wilson,  J.,  in 
Ue^ina   v.  Levecque  have,  so  far  as  T  know,  not  been  over- 
rxilecl.    They  are  given  directly  upon  the  section  in  question, 
axid^  apart  altogether  from  these  authorities,  T  am  of  opinion 
that  the  section  itself  is  sufficient  authority  for  the  judgment 
-which    I   am  now  giving.     The  qualifying  clause  is  not  an 
exception    the  burden  of  the  proof  of  which  is  thrown  upon 
the  defendant;  but  it  is  a  substantive  part  of  the  section  and 
of    the  oflfence."     It  would  not  be  contended  for  a  moment 
that    this  unfortunate  class  of  people  are  not  to  walk  in  the 
streets.     They  have  as  much  right  to  walk  in  the  streets  as 
any   other  person,  provided  they  are  not  so  walking  for  im- 
jnoral  purposes,  and  to  ascertain  their  purpose  the  Act  calls 
upon    the  officer  making  the  arrest  to  demand  the  purpose 
of    their  being  in  the  street.     It  limits  the  right  of  this 
class  of  people  to  walk  in  the  streets,  inasmuch  as  any  police 
officer,  knowing  what  their  character  is,  may  accost  them  and 
demand  an  explanation  which  he  is  not  at  liberty  to  demand 
of  any  other  citizen.     But,  subject  to  that,  they  have  the  same 
rights  in  the  streets  as  anybody  else.     The  Act  does  not  say 
tliat  the  policeman  shall  make  a  formal  demand  for  explana- 
tion,   hut,  by  implication  and  by  necessary  implication,  it 
fjeenis  to  me  that  it  is  a  positive  thing  which  the  officer  must 
do    before  he  puts  the  person  charged  on  her  defence.     I 
am    inclined  to  think  that  any  words  which  shewed  to  the 
vv^oman   that  the  policeman  was  watching  her  and  rec[uired 
hier  to  account  for  her  presence,  would  throw  upon  the  woman 
the  burden  of  telling  the  policeman  what  her  business  in  the 
etreet  was;  but  certainly  something  must  be  said  to  call  upon 
the    'woman  ^or  a  defence,  that  is,  the  defence  of  giving  a 
patisfaetory  account.     I   am   not,  of  course,  bound  by  the 
authorities  of  any  other  Court  but  the  appellate  Courts  of 
-^jjfrland  and  our  own  Supreme  Court,  unless  the  reasoning 
^^^ifsfiep    niy  judgment.       But   I   am   satir5fied  that  natural 
iiistice  warrants  the  finding  by  tlic  Court  in  T?pgina  v.  Levee- 
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que.  It  is  impossible  to  think  that  these  women  are  called 
upon  by  the  statute  to  address  every  policeman  they  pass 
and  to  explain  their  business  in  the  street.  Common  sense 
would  indicate  tliat  a  policeman  suspecting  them  must  charge 
them  with  being  improperly  in  the  street  and  call  for  an  ex- 
phmation.  Justice,  it  seems  to  me,  would  not  be  satisfied 
by  any  other  interpretation  of  the  law,  and  that  is  the  set- 
tled law  by  the  authorities  both  of  Ontario  and  England. 
Then  it  is  answered  to  this  that  the  charge  is  drawn  in  the 
very  words  of  the  statute,  and  that  see.  723  of  ch.  146  cures 
this  defect.  The  words  of  sub-sec.  (3)  are:  "A  description 
of  any  offence  in  the  words  of  the  Act,  or  any  order,  by-law. 
regulation,  or  other  document  creating  the  offence,  or  any 
similar  words,  shall  be  sufficient  in  law."  A  precisely  sim- 
ilar enactment  is  contained  in  sec.  39  of  42  &  43  Yict.  ch.49, 
of  the  English  statutes,  and  that  sub-section  has  been  inter- 
preted by  English  authorities. 

In  considering  this  case  I  have  read  a  good  many  Cana- 
dian authorities,  particularly  the  cases  of  Rex  v.  Code,  7 
\V.  L.  R.  815;  The  King  v.  Young,  12  Can.  Crim.  Cas.  109: 
The  King  v.  Leconte,  11  Can.  Crim.  Cas.  41.  In  this  last 
case  the  charge  was  that  the  accused  was  the  keeper  of  a 
disorderly  house,  bawdy  house,  or  house  of  ill-fame  or  house 
for  the  resort  of  prostitutes,  in  the  city  of  Brantford.  The 
motion  was  heard  before  a  Divisional  Court — Meredith,  C.J., 
and  Teetzel  and  Mabee,  JJ.  There  Meredith,  C.J.,  said: 
"It  seems  to  me  that  this  offence  is  properly  charged,  as  it 
is  in  the  very  words  of  the  enactment."  And  Moss,  C.J.O., 
in  his  judgment  in  appeal  used  almost  the  same  words.  He 
said:  "Then,  as  regards  the  objections  that  the  offence  is 
not  properly  set  out,  or  that  a  double  offence  is  stated,  or  that 
no  offence  is  disclosed,  the  conviction  is  under  sec.  207 
(j)  of  the  Criminal  Code,  and  both  the  conviction  and  the 
demand  follow  the  language  of  that  section,  and  that  is  all 
that  is  required;  sec.  846  (2),  which  is  the  similar  section  in 
the  Code  before  revision."  In  reading  the  judgments  of 
these  learned  Judges  I  do  not  find  any  reference  to  the 
case  of  Smith  v.  Moody,  [1903]  1  K.  B.  56,  although  that 
case  is  cited  in  the  argument  of  Mr.  Mackenzie;  nor  to  the 
case  of  Ootterill  v.  licmpriere,  24  Q.  B.  D.  639,  which  I 
will  consider  later.  I  have  also  read  tlie  case  of  Ex  p.  Hil- 
chie,  in  the  same  volume,  p.  85. 
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In  considering  the  necessity  for  setting  out  in  the  con- 
viction the  fact  that  the  accused  was  asked  to  give  an  ac- 
count of  herself,  it  is  witli  very  grave  doubt,  a  doubt  which 
has  been  expressed  by  the  Judges  in  the  case  of  Smith  v. 
Moody,  and  the  other  case  of  Cotterill  v.  Lempriere,  that 
I  come  to  the  conclusion  which  I  am  forced  to  come  to  in 
this  case  in  spite  of  sub-sec.  3  of  sec.  723.     The  words  of 
sub-sec.  (3)  relate  simply  to  the  description  of  the  oflfence. 
Such  a  description,  the  section  says,  is  sufficient  in  law. 
Does  that  mean  that  all  the  old  rules  as  to  particularity  in 
statement  are  done  away  with?    As  it  is  said  in  the  case  of 
K^x  V.  Cormack,  it  is  not  sufficient  to  indict  a  man  as   a 
thief  without  proper  particulars  and  facts.       Very  many 
illustrations  of  this  are  given  in  the  authorities.     The  word- 
ing of  sub-sec.   (i)  of  sec.  238  is  only  giving  the  olBfence  a 
name.     It  describes  in  general  terms  and  in  alternative  words 
what  would  constitute  that  offence  merely  as  a  description. 
The  elements  which  go  to  make  up  the  offence  are  not  set 
out  in  the  section.    If  the  person  accused  were  guilty  in  the 
exact  words  of  the  section,  she  would  not  be  guilty  of  any 
offence  in  law.     If  she,  being  a  prostitute  even  and  wander- 
ing on  the  streets,  did  not  approach  a  policeman  and  give  an 
account  of  herself,  that  would  not  be  an  offence.     So  she 
might  very  well  plead  guilty  to  the  words  used  in  the  infor- 
mation and  still  not  be  guilty  of  any  offence  at  law.    The 
defects  are  more  than  defects  in  particulars.     I  think  that 
might  be  supplied.     But  it  is  an  essential  ingredient  of  the 
offence  that  a  request  for  an  explanation  should   first  be 
made.     Paley,  7th  ed.,  in  referring  to  this  very  sub-section, 
says:  "In  tlie.use  of  statutory  forms  in  general  it  will  be 
expedient  to  attend  to  the  following  points  which  will  be 
more  fully  illustrated  in  the  sequel,  first,  that  where  a  blank 
i?  left  for  inserting  the  offence  the  same  accuracy  is  required 
in  the  description  of  it  as  in  otlier  cases;  secondly,  that  al- 
though, as  is  often  the  case,  the  Act  directs  that  no  conviction 
under  this  Act  shall  be  set  aside  for  want  of  form  or  through 
the  mistake  of  any  fact,  circumstance,  or  other  matter,  pro- 
vided  the  material  facts  alleged   be  proved,  yet,  notwith- 
standing these  or  the  like  words,  every  material  fact  must  be 
alJ^^^  *^"<^  t^*®  omission,  if  any,  is  not  aided  by  reference 
to   such   clause."        Quoting  from  Paley  again :  "  Another 
maxim  is  that  all  the  facts  necessary  to  support  the  proceed- 
ing be  expressly  alleged  and  not  left  to  be  gatliered  by  in- 


()38  "^tiE   WEi^TERS  LAW  REPORTER. 

ference  or  intendment."  Lord  Denman  in  the  ease  of  Flet- 
cher V.  Calthorpe,  G  Q.  B.  80  and  891,  said:  '^Proceedings 
in  cases  of  tliis  nature,  which  are  to  deprive  a  man  of  his 
freedom  in  a  summary  way  without  letting  liira  be  tried 
hy  his  peers,  are  always  construed  strictly,  and  never  supply 
by  intendment  a  matter  which  does  not  appear  on  the  face 
of  them." 

There  seems  to  me  to  have  been  great  conflict  of  authority 
in  the  various  cases  upon  tlie  setting  aside  of  summary  con- 
victions, some  of  the  Judges  leaning  to  strictness  in  the  con- 
sideration of  them  and  others  being  disposed  to  support  the 
conviction  if  possible.  Paley  endeavours  to  reconcile  tliese 
conflicting  authorities,  and  says :  "  The  cases  which  carry  the 
doctrine  of  strictness  the  furthest  will  be  found  to  relate 
to  matters  affecting  the  jurisdiction ;  such  are  the  style  and 
title  of  the  magistrate,  the  date,  the  locality  of  the  fact  al- 
leged, and  more  especially  the  description  of  the  offence,  in 
the  essential  part  of  which  no  omission  or  defect  can  be 
supplied  by  implication.  On  the  other  hand,  those  things 
which  allow  of  a  favourable  intendment  are  mostly  s^^h 
as  regard  only  the  form  of  the  proceedings.  It  is,  however, 
to  be  remarked,  as  a  proper  caution  in  drawing  any  general 
conclusions  from  opinions  or  dicta  which  seem  to  admit  of 
license  in  the  wording  of  convictions,  that  these  expressions, 
when  examined  with  the  text,  will  be  found  to  apply  not  to 
the  substance  or  contents  of  the  convictions,  but  only  to 
the  use  of  certain  technical  forms  which  may  be  dispensed 
with  consistently  with  the  utmost  precision  in  the  statement 
of  fact." 

In  considering  this  very  sub-section,  Paley  refers  to  sev- 
eral authorities  at  p.  197,  7th  ed.,  and  particularly  to  the 
case  which  I  have  already  mentioned  of  Cotterill  v.  \^^' 
priere.  But  the  authority  by  which  I  think  I  am  bound  a^^ 
with  which  I  agree  is  the  case  of  Smith  v.  Moody.  That 
was  a  conviction  under  the  Conspiracy  and  Protection  oi 
Property  Act,  1887,  38  &  39  Vict.^ch.  86,  sec.  (7)  ^^ 
which  is  as  follows :  '*  Every  person  who  with  a  view  to  com- 
pel any  other  person  to  abstain  from  doing  or  to  do  any  ^f 
which  such  other  person  has  a  legal  right  to  do  or  abstain 
from  doing,  wrongfully  'and  without  legal  authority  i^" 
jures  his  property,  shall,  on  conviction  thereof  by  a  court  o 
summary  jurisdiction,  be  liable,"  etc.  The  defendant  ^** 
convicted  in  the  very  words  of  the  statute.     The  appeal  was 
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argued  before  Lord  Alverstone,  C-.J.,  Wills,  J.,  and  Chan- 
nell,  J.,  who  all  concurred  in  the  finding.  The  convic- 
tion was  quashed  because  it  did  not  specify  what  property 
of  the  respondent  had  been  injured.  This,  it  seems  to  me, 
is  going  very  much  further  than  I  am  going  in  the  present 
case.  The  conviction  described  the  offence  in  the  words  of 
the  Act,  and  the  doing  of  what  was  prohibited  by  the  Act  as 
described  by  the  Act  was  an  offence.  It  was  simply  that  the 
particulars  of  the  property  alleged  to  have  been  injured 
were  not  set  out  in  the  conviction.  This  is  surely  going 
a  long  way  beyond  my  finding  in  the  present  case.  In  the 
case  I  am  considering  the  omitted  part  is  the  essential  ele- 
ment of  the  offence,  as  I  have  already  said;  there  can  be 
no  offence  unless  these  words  which  are  omitted  are  em- 
bodied by  impUcation  in  the  statute,  and  evidence  given  that 
these  implied  words  have  been  conformed  with  by  the  offi- 
cer. That  is  essentially  different  from  the  present  case  in 
the  quality  of  the  defect.  In  the  case  of  Smith  v.  Moody 
it  was  a  simple  omission^  of  description  of  property.  In  the 
cai?e  I  am  eonsideiing  it  is  an  absolute  want  of  something 
essential  to  the  constituting  of  the  offence.  Lord  Alverstone 
said  in  that  case,  in  referring  to  this  very  sec.  39  of  the  Eng- 
lish Act,  which  provides  that  a  description  in  the  words  of 
the  Act  shall  be  sufficient,  that  on  first  considering  the  ques- 
tion he  thought  that  the  defect  had  been  cured  by  it,  but 
on  a  more  serious  consideration  he  decided  that  it  had  not. 
He  sa3's :  "  I  have  come  to  this  conclusion  with  some  reluct- 
ance, because  I  have  very  little  doubt  that  actual  injury  to 
the  respondent's  property  was  proved;  but  in  giving  our 
decision  we  have  to  consider  how  far  it  may  have  a  bearing 
on  other  proceedings."  Wills,  J.,  concurred  fully  and  said : 
*'I  think  that  sec.  39  of  the  Summary  Jurisdiction  Act  of  1879, 
which  provides  that  it  is  sufficient  to  describe  the  offence  in 
the  words  of  the  statute  creating  the  offence,  cannot  be  sup- 
posed to  have  been  i^jtended  to  break  down  the  very  im- 
portant rule  which  has  prevailed  now  for  at  least  300 
years  in  the  administration  of  justice  with  respect  to 
the  suflBciency  of  particulars  in  a  conviction.  I 
do  not  tliink  for  a  moment  that  it  was  intended  to 
relieve  persons  who  had  to  draw  up  convictions  from  insert- 
ing anything  which  was  necessary  as  an  ingredient  of  the 
offence  of  which  the  particular  defendant  has  been  found 
guilty.     When  one  comes  to  the  description  of  the  offence 
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itself,  then  it  is  quite  suflBeient  if  it  is  described  in  the  teniis 
of  the  statute,  however  general  they  may  be.  At  the  same 
time  the  old  rule  must  prevail  that  whatever  is  necessary 
to  shew  that  the  person  convicted  has  done  something  which 
brought  him  within  the  words  of  the  statute,  must  still  be 
specified.  It  is  not  that  there  is  any  insuflBciency  in  the 
description  of  the  offence  itself.  The  description  of  the 
offence  follows  the  words  of  the  statute;  but  there  is  in- 
suflBiciency  with  respect  to  the  ingredients  of  the  offence 
which  the  appellant  has  committed  and  for  which  he  has  been 
convicted.  1  think  specific  information  as  to  the  injun'  to 
the  property  ought  to  have  been  given  in  the  connction.'" 
Channell,  J.,  used  language  very  much  to  the  same  effect. 
1  might  also  refer  to  the  language  of  Lord  Coleridge.  C.J., 
and  Jjord  Esher,  M.R.,  in  Cotterill  v.  Lempriere.  By  the?e 
last  cases  I  think  1  am  bound,  although  tliey  do  not  agree 
with  the  decisions  in  the  Courts  in  Ontario  which  I  have 
previously  cited ;  but  1  think  they  do  agree  with  the  view? 
expressed  by  Hunter,  C.J.,  in  Kex  v.  MeCormack,  7  Can. 
Crim.  Cas.  135,  and  with  the  judgment  in  Rex  v.  Code,  and 
also  with  the  views  expressed  by  Taschereau  in  his  Commen- 
tary on  the  Code  and  on  sec.  611  at  p.  675  et  seq.  In 
this  connection  the  case  of  In  re  Donnelly,  *^0  C.  P.  16-5. 
is  a  strong  one  in  support  of  my  finding. 

It  was  contended  that  the  plea  of  guilty,  without  ohjation 
to  the  form  of  the  information,  waived  the  objections  now 
taken.  I  do  not  think  so.  The  plea  was  only  to  the  infor- 
mation as  laid,  and  I  have  already  held  that  that  information 
did  not  of  itself  constitute  an  offence;  that  a  person  might 
very  well  plead  guilty  of  those  words  without  l)eing  at  all 
guilty  of  the  offence  covered  by  the  statute,  and  upon  thi? 
point  I  would  also  cite  Paley,  7th  ed.,  p.  116,  where  he  say? : 
"  The  confession  goes  no  further  than  the  matters  charged. 
So  if  a  fact  be  penal  only  under  certain  circumstances  and 
those  are  omitted  in  the  charge,  the*  conviction  is  bad  not- 
withstanding it  is  stated  that  the  defendant  fully  acknow 
ledged  tlie  premises  to  be  true  as  charged,  and  did  not  shew 
'any  sufficient  cause  why  he  should  not  be  convicted  thereof. 

The  jndsrnient  will  be  that  the  conviction  be  quashed  ancl 
an  order  of  protection  to  all  parties  without  costs. 
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MANITOBA. 

Macix)kald,  J.  April  29tii,  1908. 

SINGLE   COURT. 

HAL8TED  v.  HEKSCIIMAXX. 

Attachment  of  Debts — Moneys  Payable  at  a  Particular  Time 
— Wriiten  Instrument  Acknoic  I  edging  Debt — Form  of — 
Proin^issory  Xote  —  Moneys  not  Attachable  before  Ma- 
ktrity. 

Stated  case: — 

1.  This  is  an  action  coninienced  on  18th  Xoveinber,  1907, 
'>v  the  plaintiff  to  recover  from  the  defendant  the  sum  of 
$3,382.05  and  interest,  as  moneys  due  under  the  terms  of  an 
a<(reement  for  sale  of  land. 

2.  On  9th  March,  1908,  the  plaintiff  recovered  judgment 
a.irainst  the  defendant  in  this  action. 

3.  OA  lOtli  November,  1907,  the  plaintiff  obtained  from  the 
iWcree  of  this  Court,  Winnipeg,  a  garnishing  order  in  the 
following  words:  "It  is  ordered  that  all  debts,  obligations, 
liabilities  due  or  to  accrue  due  from  the  above  named  garni- 
shees (Messrs.  Wilton  &  McMurray),  or  any  of  them,  to  the 
above  named  defendant  by  attaching  the  necessary  judgment 
—to  be  recovered  by  the  above  named  plaintiff  against  the 
alx)ve  named  defendant  in  the  Court  of  King's  Bench  to  the 
amount  of  $3,500  \'  and  the  said  garnishing  order  was  on  or 
about  the  19th  November,  1907,  served  on  Messrs.  Wilton  & 
McMurray,  of  Winnipeg,  barristers. 

4.  On  or  about  20th  June,  1907,  the  defendant  advanced 
To  the  said  Wilton  &  McMurray  the  sum  of  $500,  and  at  the 
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time  of  tlic  said  advance  received  from  Wilton  &  McMurniy 
an  instrument  in  the  following  form:  "Winnipeg,  June 
^Otli,  19Q7.  Keceived  from  P.  Herschmann,  Esq.,  the  sum  of 
five  hundred  dollars  advance  to  be  repaid  at  expiration  of  9 
mos.     Wilton  &  McMurray/' 

o.  On  or  about  the  da}-  of  March,  1908,  the  said  gar- 
nishing order  was  altered  by  changing  the  words  "debts,  ob- 
ligations, liabilities  due  or  to  accnie  due  from  the  above 
named  garnishees  "  to  the  words  "  debt***,  obligations,  liabili- 
ties due  or  accruing  due  to  the  above  named  garnishees/'  and 
the  words  "  by  attaching  the  necessary  judgment '"  altered  to 
the  words  ^'  be  attached  to  answer  a/'  such  changes  being 
made  with  the  intention  of  applying  to  the  Referee  to  oontinn 
the  said  changes  and  to  initial  the  'same  in  the  said  order,  but 
the  learned  Referee,  on  application  for  that  purpose,  refused 
to  confirm  the  said  change  or  initial  the  said  order. 

().  Assuming  for  the  purposes  of  argument  that  the  de- 
fendant on  16th  ^larch,  1908,  assigned  the  said  instnimcnt 
by  indorsement  on  the  back  thereof  for  value  to  one  Hugo 
Hersclmiann,  and  that  notice  of  such  assignment  was  on 
18th  Marcli,  1908,  duly  given  to  Messrs.  Wilton  &  McMupay. 

7.  The  moneys  due  under  the  said  instrument  referred  to 
in  paragraph  4  hereof  became  due  (m  the  20th  March.  1908, 
or  on  •33rd  March,  1908,  if  the  saine  is  a  negotiable  instru- 
ment. 

The  following  questions  are  submitted  for  the  opinion  of 
the  Court: — 

(a)  Is  the  garnishing  order  as  originally  framed  suffici- 
ent for  the  purpose  of  attaching  the  money?  ^  falling 
due  on  the  20th  or  23rd  of  March,  1908?     » 

(b)  Docs  the  change  in  tlie  order  invalidate  the  sarat?- 

(c)  If  the  change  is  a  clerical  error  which  the  Court  can 
rectify,  would  the  order  take  effect  from  it^^  original 
date  or  from  the  date  of  such  rectification? 

({])  Is  the  said  instrument  referred  to  in  paragraph-* 
hereof  a  negotiable  instniment,  and,  if  so,  would  the 
Lrarnishing  order,  if  valid  as  originally  issued,  be  Bufli- 
cient  to  bind  the  moneys  in  the  hands  of  Wilton  * 
McMurray,  assuming  the  said  instrument  to  have  been 
iH^^otiated  to  a  holder  in  due  course  on  20th  Sept^ni- 
])er,  1907? 

A.  B.  Iliulson,  for  plaintiff. 

H.  A.  Burbidfje,  for  defendant. 
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Macoon'ald,  J.,  declared,  in  answer  to  question  (d),  that 
the  insti-uiiient  referred  to  in  paragraph  4  of  the  stated  case  is 
a  negotiable  promissory  note,  and  as  such  is  not  attachable  by 
garnishirient  proceedings,  nor  are  the  moneys  payable  accord- 
ing to  the  tenor  of  the  said  instrument  attachable  by  garnish- 
ment proceedings  before  the  maturity  of  the  said  instrument 
or  promissory  note. 

As  to  the  remaining  questions  submitted  in  the  stated 
case,  it  was  declared  unnecessary  to  make  any  answer,  as 
all  the  issues  in  the  stated  case  were  disposed  of  by  the  answer 
given  to  question  (d). 

Costs  of  and  incidental  to  the  stated  case  to  be  paid  by 
plaintiff  to  defendant. 


MANITOBA. 
Matitkks,   J.  May  IOth,  1908. 

CHAMBERS. 

TPIEO  XOEL  CO.  V.  WTM  ORE  CO. 

Discovrry- — Inspection  and  Analysis  of  Medical  Preparaiiont 
— Passing  off  Goods  on  Public. 

This  ^wras  an  action  for  an  injunction  restraining  the  de- 
fendants from  passing  off  upon  the  public  certain  medicinal 
preparations  sold  and  manufactured  by  them  so  as  to  deceive 
the  public  into  the  belief  that  they  were  the  medicinal  pre- 
parations of  the  plaintiffs.  The  defendants  alleged  that  tlie 
nlaintiffs  "W'ere  carrying  on  a  fraudulent  trade  in  their  pre- 
parations, and  a.  motion  w^as  made  before  the  Referee  in 
Chambers  for  an  order  that  the  plaintiffs  should  deliver  for 
the  defendants'  inspection  and  for  the  purposes  of  an  analy- 
sis all  the  medicinal  preparations  used  by  the  plaintiffs.  It 
was  shewn  that  the  plaintiffs  had  advertised  their  prepara- 
tions as  being  able  to  cure  cancer,  dyspepsia,  Bright's  diseaoO, 
jj^  various  other  diseases.  The  defendants'  contention  was 
that  they  should  be  in  a  position  to  say  whether  the  plaintiffs' 
preparation  would  do  this. 
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The  Referee  dismissed  tlie  motion,  and  the  defendants  ap- 
pealed. 

H.  P.  Blackwood,  for  defendants. 
G.  D.  Minty,  for  plaintiffs. 

Matiieks,  J.: — I  am  not  satisfied  that  an  anah'sis  cf  the 
contents  of  tlie  particular  packages  produced  would  materi- 
ally assist  the  defendants,  or  that  it  would  serve  any  purpuH- 
that  would  not  be  as  well,  if  not  better,  served  by  the  analy>iv 
of  what  may  ])e  freely  purcliased  from  the  plaintitfs  in  the 
market. 

The  packages  in  question,  although  produced  for  all  pur- 
poses, still  remain  the  property  of  the  plaintiffs.  An  analy- 
sis would  destroy,  or  at  least  change,  the  form  of  the  tt>n- 
tents.  This  is  a  liberty  that  should  not  he  taken  with  xXw. 
property  of  a  litigant,  unless  for  the  purposes  of  justice  it  is 
absolutely  necessary  to  do  so. 

The  granting  or  refusing  the  order  was  in  the  discretion 
of  the  lieferee.  In  my  opinion,  no  case  for  interfering  with 
his  discretion  has  been  made  out. 

The  apj)eal  nuist  be  dismissed  with  costs  in  the  cause  t»» 
the  plaintiffs  in  any  event. 


ALBERTA. 

BlX'K,  J.  JUXE  2(iTU.    l!>Os 

CHAMBERS. 

CUMMTXOS  V.  SEMERAD. 

Mortgage — Judgwvnt  for  Sale  of  Land — Sale  undfr  Dinr- 
Hon  of  Clcrl-  of  Court — InraJidiixj — Refusal  of  Motion  i<- 
Confirm  —  Xrcrssity  for  Approbation  of  Judge  —  (^ffn- 
ditions  of  Sale — Advertisements  —  Consent  of  Prior  Iw 
euwl)rance.r  —  Resprved  Bid  —  Conduct  of  Sale — Lvftxt 
to  Bid  —  Description  of  Land  —  Title  —  Costs. 

An  application  by  the  plaintiff  to  confirm  a  sale  to  or»f 
U.  S.  Bolster  of  all  the  right,  title,  and  interest  of  tlie  defend- 
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ants  Semerad  and  Mikota  in  certain  lands  sold  by  public  auc- 
tion and  knocked  down  to  Bolster. 

H.  H.  Parlee,  for  Cuniniings. 
0.  M.  Biggar,  for  Bolster. 
Xo  one  for  defendants. 

Beck,  J.: — 1  find  that  the  judgment  directed  that  the 
>ale  take  place  "  under  the  direction  of  the  clerk  of  this  Court 
at  Edmonton."  The  form  of  judgment  containing  these 
words  was  drawn  up  by  the  plaintiff's  solicitor  and  consented 
to  by  the  solicitors  for  the  other  parties,  and  then  approved 
by  a  Judge.  I  have  no  doubt  that  if  the  learned  Judge's  at- 
tention had  been  called  to  these  words,  he  would  have  elimi- 
nated them. 

Where  a  case  arises  for  an  order  that  land  be  sold,  there 
are.  sxpnTi  from  a  sale  by  private  contract  sanctioned  by  a 
Judge,  two  methods  which  may  be  adopted:  (1)  a  sale  "by 
]*roceedings  altogether  out  of  Court;"  or  {'I)  by  auction  or 
tt-nder  ""  with  the  approl)ation  of  a  Judge"  (Kules  loO,  451, 
Jud.  Ord.,  C.  O.  1898  ch.  :^1 ;  English  Order  LT.,  Rules  la 
and  3).  The  sale,  unless  directed  to  be  made  out  of  Court, 
-hould  be  directed  to  be  made  "  with  the  approbation  of  a 
'ludge:"  Seton  on  Decrees,  6th  ed.  p.  333;  Yearly  Practice, 
n^nS,  notes  to  0.  LI.,  Hide  3. 

The  result  of  the  direction  in  the  judgment  that  the  sale 
was  to  be  *'  under  the  direction  of  the  clerk  "  appears  to  have 
been  that  the  clerk  settled  the  conditions  of  sale  and  the  ad- 
vertisement, that  no  attempt  was  made  to  get  the  prior  in- 
( umhrancer  to  consent  to  the  sale,  and  that  no  reserved  bid 
was  fixed. 

There  is  no  provision  in  our  Judicature  Ordinance  or 
Iiule«,  or  in  the  Supreme  Court  Act,  conferring  any  of  the 
|jowers  or  duties  of  a  Judge  upon  the  clerk  or  any  other  per- 
^on  except  the  District  Court  Judge  in  certain  cases. 

In  proceeding  under  a  judgment  or  order  directing  a  sale, 
it  isthe  duty  of  the  Judge,  and  imder  our  practice  this  du^y 
«»ii;rht  not  to  be  delegated,  to  determine  who  shall  have  the 
carriage  of  the  sale:  and  to  ascertain  the  particulars  of  the 
property  to  be  sold;  what  incumbrances  there  are  affecting  it: 
whether  the  incumbrancers,  if  any,  will  consent  to  the  sale ; 
!!]e  nature  of  the  title:  what,  if  any,  special  conditions  are 
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necessary;  ami  the  best  method  of  sale:  Daniel's  Ch.  Prac. 
7th  ed.,  p.  875. 

I  have  examined  the  entire  file  of  papers  in  the  action  in 
the  clerk^s  office,  with  the  view  of  seeing  how,  if  at  all,  the^j 
matters  were  dealt  with  by  the  clerk,  while  doubting  whether, 
even  in  view  of  the  words  quoted  from  the  judgment,  he  had 
any  authority  to  deal  with  them. 

( 1 )  The  conduct  of  the  sale.  In  all  probability  this  was 
not  considered  and  went  as  a  matter  of  course  to  the  plain- 
tiffs solicitor.  The  conditions  of  sale  (which  it  would  ap- 
pear were  not  approved  by  a  Judge)  give  the  plaintiff  leave 
to  bid.  It  is  contrary  to  the  practice  of  the  Court  to  give 
leave  to  bid  to  the  party  having  the  conduct  of  the  sale :  Doin- 
ville  V.  Berrington,  2  Y.  &  C.  72'3 ;  Verrall  v.  Cathcart,  ?: 
W.  R.  645. 

(2)  The  particulars  of  the  property  to  be  sold.  The«e 
particulars  are  required  for  the  purpose  of  drafting  the  ad- 
vertisement. The  advertisement  describes  the  property  of- 
fered for  sale  as  follows :  "All  the  right,  title,  and  interest  of 
the  defendants  Charles  V.  Senierad  and  Frank  Mikota  in  the 
east  half  of  section  5,  township  53,  range  25,  west  of  the  4th 
meridian.  The  defendants  Semerad  and  Mikota  are  the 
holders  of  an  agreement  for  sale  of  the  above  described  pn>- 
perty  bearing  date  5tli  December,  1905,  wherein  one  riyspe? 
S.  Bolster  is  vendor  and  the  defendants  Semerad  and  Mikota 
are  purchasers,  for  the  price  or  sum  of  $4,640,  on  account  of 
which  has  been  paid  the  sum  of  $2,402.50.  The  interest  of 
the  said  Semerad  and  Mikota  is  further  .subject  \o  the  dis- 
puted claims  of  the  following  persons,  who  claim  as  pur- 
chasers under  agreements  for  sale  made  by  the  said  Senierat 
and  Mikota  for  the  sale  to  them  respectively  of  the  ?un- 
divided  parcels  of  land  set  opposite  their  respective  name?- 
Then  follow  the  na'mes  of  8  several  persons,  with  the  descrip- 
tion by  reference  to  lots  and  blocks  of  certain  parts  of  tn^ 
land. 

Xow,  T  have  ascertained  that  the  half  section  in  question- 
containing  320  acres  more  or  less,  is  situated  about  6  td"^ 
westerly  from  the  centre  of  Edmonton ;  that  it  is  known  an 
marked  on  published  maps  as  "  St  .Elmo  Park;"  that  it  n«^ 
been  subdivided  into  6  blocks,  and  these  blocks  into  lot^  ^"^ 
taining  an  acreage  varyii\g  from  a  little  over  3  to  a  little  "^ 
7  acres:  that  the  property  is  intersected  by  a  line  of  the  ^ 
adian  Northern  Railway.     These  facts,  together  with  info^" 
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niation  on  a  number  of  other  points,  ought  to  have  been 
shewn  by  an  aflBdavit  and  in  the  advertisement.  (3)  What 
incumbrances  affect  the  property?  I  find  no  abstract  of 
title  among  the  papers.  It  is  only  a  matter  of  supposition, 
as  far  as  appears  from  the  papers  on  file,  that  the  title  is  in 
Bolster  subject  to  his.  agreement  in  favour  of  the  persons 
mentioned  in  the  advertisement. 

(4)  Whether  the  incumbrancers  will  consent  to  the  sale. 
Bolster  ought  to  have  been  asked  to  consent  to  the  sale  subject 
to  a  reserved  bid  or  upset  price  sufficient  to  cover  the  balance 
owing  him.  I  am  satisfied  he  was  never  asked,  and  that,  had 
he  been  asked,  he  would  have  consented. 

I  think,  too,  tliat  it  should  have  been  ascertained  on  what 
terms  the  8  sub-purchasers  bought  the  parcels  they  claim,  and 
what,  on  the  assumption  that  tliey  could  retain  the  parcels, 
still  remained  owing  by  them,  and  that  the  substance  of  this 
information  ought  to  have  been  contained  in  the  advertise- 
ment, accompanied  by. a  distinct  statement  of  what  I  infer 
was  the  intention  that  tlie  purchaser  would,  if  the  suV)-agree- 
ments  were  valid  or  validated,  be  entitled  to  the  moneys  still 
unpaid  upon  them :  see  Daniel,  pp.  876-7. 

(5)  The  nature  of  the  title.  This  I  have  already  com- 
mented upon. 

(6)  What  special  conditions,  if  any,  were  neccssavv.  As 
far  as  the  clerk  is  concerned,  I  am  under  the  impression  that 
he  gave  this  question  no  consideration.  There  is  nothing  to 
shew  whether  the  question  of  a  reserved  bid  or  upset  price 
was  considered.  I  notice  one  extraordinary  provision,  name- 
ly, that  the  balance  of  tlie  purchase  money  over  10  per  centum 
of  the  price  is  to  be  paid  within  2  days. 

(7)  The  best  method  of  sale.  1  suppose  that  a  sale  by 
public  auction  was  the  best  method ;  hut  I  think  T  can  as- 
sume that  no  other  method  was  considered.  The  judgment 
gives  no  direction  as  to  the  method  of  sale.  Furthermore,  it 
wf:uld  appear  that  no  directions  to  the  auctioneer  were  issued, 
and,  inasmuch  as  it  appears  on  this  application  tliat  there  was 
at  least  one  other  bidder  besides  Bolster,  and  no  bidding 
paper  is  returned  by  the  auctioneer,  it  would  appear  that  he 
was  neither  furnished  with  a  bidding  paper  nor  made  use  of 
c»ne,  or  of  any  form  corresponding  thereto,  other  than  his  own 
private  auctioneer's  book  of  record  of  sales.  The  sale,  under 
all  the  disadvantages  of  the  irregularities  1  have  pointed  out, 
was  proceeded  with. 
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The  auctioneer's  affidavit  of  the  result  of  tlie  sale  states 
that  Bolster  was  the  highest  bidder;  that  liis  bid  was 
$3,100;  that  the  auctioneer,  immediately  after  knocking  down 
the  property  to  Bolster,  requested  him  to  pay  to  him  $310, 
being  10  per  cent,  of  tlie  purchase  price,  and  to  sign  the  con- 
tract to  purchase  affixed  to  the  conditions  of  sale ;  and  that 
Bolster  refused  to  do  either. 

In  answer  to  the    application.    Bolster    swears  that  the 
reason  he  refused  to  pay  the  $310  and  to  sign  the  contract 
was  that  he  supposed  that  the  balance  owing  to  him  would  ^»^ 
deducted  from  his  purchase  price,  and  his  refusal  followed 
immediately  upon  hearing  from  the  auctioneer  that  this  was 
not  so.     Affidavits  of  5   other  persons  were  filed  on  his  l)ehalf 
to  the  effect  that  the  deponents  were  present  at  the  sale  and 
were  fully  under  the  impression  tliat  wjiatever  was  bid  a  dtiir 
title  would  be  given.     Affidavits  in  reply  were  filed,  whieh. 
taking  also  into  account  the  probable  value  of  the  land,  al- 
most convince  me  that  Bolster  is  not  in  good  faith  in  refus- 
ing to  carry  out  the  sale.    I  am,  however,  left  in  donbt,  and. 
owing  to  wliat  I  consider  very  grave  irregularities  in  the  pnv 
ceedings  leading  up  to  the  sale,  and  the  very  iinsatipfact<»ry 
way  in  which  the  property  was  advertised  for  sale,  and  e?])e<i- 
ally  tlie  fact  that  the  phiintifT's  agent,  as  appears  by  hi?  affi- 
davit tiled  upon  the  application,  bid  $3,000  for  the  propt^rty 
as  advertised,  that  is,  the  interest  of  Semerad  and  Mikota, 
subject   to  the  disputed   claims  of  the  8   sub-purchasers,  1 
tliink  justice  can  best  be  effected  by  my  refraining  from  d(^ 
ciding  the  ({uestion  of  mistake  on  affidavit  evidence,  and  bv 
declining  to  confirm  the  sale  to  Bolster.     Tf  he  was  in  fact 
umler  a  misapprehension,  I  am  satisfied  not  only  that  then* 
was  nothing  on  the  part  of  the  plaintiff  or  his  solicitor  to 
lead  him  in  to  the  mistake,  but,  on  the  contrary,  that  he  was 
so  fully  aware  of  the  facts  and  circumstances  relating  to  the 
pro})erty  and   tlie  advertisement  for  sale,  that  he  ought  to 
liave  known  that  it  was  intended  that  the  purchaser  would 
have  to  assume  payment  of  the  balance  due  to  himself.    T  will 
not  hold  him  to  the  sale  if  he  still  refuses  to  carry  it  out,  but 
I  think  he  should  pay  the  costs  of  this  application,  and  prob- 
al)ly  all  other  costs  occasioned  by  the  abortive  sale,  but  I  shall 
reserve  the  (piestion  of  the  costs  for  further  consideration  in 
view  of  what  I  am  about  to  say. 

If  the  solicitors  for  the  defendants  who  have  appeared  do 
not  object,  I  will  sanction  a  sale  to  the  plaintiff  for  $3,000 
if  he  is  still  willing  to  pay  that  sum. 
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If  they  do  object,  or  if  the  plaintiff  is  unwilling  to  p«)' 
the  $3,000,  the  property  may  be  offered  for  sale,  with  the  ap- 
probation of  a  Judge.  This  will  enable  the  proceedings  in- 
cident to  a  re-sale  to  be  properly  considered,  and  does  not 
neces?:arily  imply  a  sale  by  public  auction. 

Order  to  go  dismissing  the  application,  reserving  the  ques- 
ti(»n  of  costs  of  the  application  and  the  abortive  sale. 


^  ALBEETA. 

Stuart,  J.  June  27th,  1908. 

TRIAL. 

rXITEI)   MINK  WORKERS  OF  AMERICA,  DISTRICT 
Xo.  18,  V.  STRATHCOXA  COAL  CO. 

Trade  Union  —  Cn incorporated  and  Unregistered  Associa- 
tion— AcVwn  by — Status  as  Plaintiff — Individual  Mem- 
bers— Breaches  of  Contracts — Joinder  of  Causes  of  Ar- 
I'lQfi — Parties — Individual  Rights — Master  and  Servant 
— AgrPfunnrts  to  Mine  Coal  —  Terms  and  Conditions — 
Stipulations  as  to  Timber,  ]Vater,  and  Track  —  Reason- 
aJ)lp  Interpretation  —  Industrial  Disputes  Act,  1907  — 
Uoncifiation  Boards — Agency. 

Action  for  damages  for  breach  of  a  contract  or  contracts, 
the  plaint itfs  being  an  unincorporated  association  or  union 
and    IH    individual  members  thereof. 

II.   A.    ^fackie,  for  plaintiffs. 
J.  I?,     r^avell,  for  defendant?. 

Stl'art,  J.: — I  had  thought  at  one  time  of  reserving  ray 
judgment  in  this  case  for  the  purpose  of  giving  canefuUy 
and  in  extouso  my  reasons  for  the  judgment  that  I  should 
irivo,  ]K?call^^c?  it  is  a  matter,  I  liave  no  douht,  of  very  great 
inter€\st  to  a  great  many  people  in  the  community,  and  the 
action  liaiu  boen  brought  really,  I  presume,  because  it  is  of 
such  g-eneral  interest,  but  I  do  not  see  tliat  any  advantage 
<  an  l>e  <ri»Ji^<-*^^  ^^y  reserving  that  decision,  for  the  reason  that 
mv  views  in  the  matter  as  to  the  rights  of  the  parties  aire 
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quite  clear,  and  I  think  I  can  give  my  reasons  for  the  judg- 
ment I  am  about  to  give  as  well  now  as  at  any  later  time. 

I  may  say,  in  the  first  place,  that  my  only  reason  for  not 
dismissing  the  United  Mine  Workers  of  America,  District 
No.  18,  from  the  case  and  from  the  record  at  the  very  open- 
ing of  the  trial,  and  my  reason  also  possibly  for  not  dis- 
missing the  action  as  a  whole  at  the  opening  of  the  trial,  for 
the  'reasons  I  am  going  to  give  for  dismissing  it  now,  was 
because  I  did  not  wish  to  leave  the  impression  upon  these 
plaintiffs,  who  are  labouring  men  and  members  of  the  trades 
union,  that  their  case  was  being  treated  unceremoniously  or 
with  contempt,  and  for  that  reason  I  have  listened,  I  think, 
with  some  patience,  not  only  to  the  evidence,  but  to  the 
argument  that  has  been  advanced  upon  their  behalf. 

There  can  be  no  doubt  in  the  world,  as  Mr.  Mackie  ad- 
mitted at  the  close  of  his  argument,  that  the  United  Mine 
Workers  of  America,  Dis-trict  Xo.  18,  can  have  no  status  in 
any  Court  as  parties  plaintiff  or  as  parties  to  the  action  at 
all.  It  iiR  not  alleged  in  the  statement  of  claim  that  they 
are  a  body  corporate,  and  they  are  not  proven  a  body  cor- 
porate. The  only  persons  that  have  a  right  to  sue  in  Court 
are  individuals  or  bodies  corporate  who  aie  given  that  right 
by  statute.  There  is  the  exceptional  case,  of  course,  of 
trades  union*  registered  under  the  Trades  Union  Act.  11 
the  Tnited  Mine  Workers  of  America,  District  Xo.  1^'  ^^ 
been  registered  under  the  Trades  Union  Act,  they  wo^'"' 
according  to  the  decision  in  the  Taff  Vale  Railway  ^^^^ 
no  doubt,  have  been  liable  to  be  sued,  and  I  think  corolla- 
tively  entitled  to  sue  in  Court.  But  it  is  admitted  that  they 
are  not  registered:  therefore  they  are  a  nondescript  hod}? 
as  far  as  this  Court  is  concerned,  and  certainly  their  claim. 
as  far  as  this  action  is  concerned,  must  be  dismissed,  a^;  ^^ 
true  that  Mr.  Mackie  referred  me  to  certain  cases  in  Bnp 
Columbia  in  which  actions  seem  to  have  been  brought  aga^°* 
the  Western  Federation  of  Miners  or  certain  unions  of  iha 
organization,  but  it  does  not  appear  from  the  rec<T|r  » 
whether  or  not  they  were  registered  under  the  Trade?  Tnioii 
Act,  and  I  am  inclined  to  think,  from  reading  the  rcpo^** 
that  they  were  simply  after  all  only  representative  actions, 
because  a  largo  number  of  individual  plaintiffs  were  \^^^  ' 
as  well  as  the  Federation  of  ^Miners,  and  T  do  not  think  f"* 
those  cases  furnish  any  authority  for  saying  that  the  rn"^ 
Mine  Workers  of  America,  District  Xo.  18,  can  bring  ^^ 
action  or  that  they  have  anv  staius  in  Court.    For  tW 
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reason,  in  tespect  to  them  the  action  will  be  dismissed  with 
co!?ts,  if  the  defendants  can  get  costs  olit  of  chat  organization. 
Now,  with  respect  to  the  individual  plaintiffs  the  position 
is  a  more  serious  one,  and  there  is  something  more  to  be 
said  on  their  behalf.  I  notice,  however,  that  the  statement 
(>f  claim  is  ver}-  peculiarly  d'rawn.  It  alleges  that  the  United 
Mine  Workers  of  America,  District  No.  18,  are  a  labour 
organization,  and  that  the  other  plaintiffs  are  coal  miners, 
and  that  they  made  and  executed  the  hereinafter  mentioned 
agreement,  and  that  up  to  27th  Februaiy,  1908,  they  were 
(mployees  of  the  defendant  company  and  v/ere  iiiem])ers  of 
District  Xo.  18  of  the  United  Mine  Workers  of  America. 
It  alleges  that  in  pursuance  of  an  Act  Respecting  Concili- 
ation and  Labour,  being  K.  S.  ('.  11)00  ch.  9(5,  certain  differ- 
ences between  the  plaintiffs  and  the  defendants  were  referred 
to  a  board  of  conciliation.  I  am  inclined  to  think  that  that 
allegation  is  made  under  a  misapprehension,  and  that  the 
ivference  was  really  made  to  the  Act  with  res})oct  to  Indus- 
trial Disputes  of  1907.  Then  it  goes  on  to  allege,  as  a  re- 
m]i  of  that  reference,  that  the  plaintiffs  and  defendants 
entered  into  and  executed  a  certain  agreement,  which  is  set 
forth  and  which  I  need  not  read.  The  agreement,  however, 
jmrports  to  be  between  the  defendant  company  and  the  em- 
ployees of  the  company  rej)resented  by  the  United  Mine 
Worker^  of  America,  District  Xo.  18,  ^nd  is  really  an  agree- 
ment setting  fotith  certain  conditions  and  certain  terms  by 
which  the  employees  of  the  company  and  the  company  itself 
agree  to  be  bound,  terms  with  relation  to  the  rate  of  pay- 
ment for  mining  coal,  and  particularly  the  terms  in  article 
No.  5,  that  the  company  agreed  to  attend  to  timber,  water, 
nnd  track.  Then  the  statement  of  claim  says  that,  in  con- 
travention and  violation  of  this  agreement,  the  defendant 
(onipany  did  not  pay  the  plaintiff  coal  miners  who  were 
working  in  the  defendants'  mine  semi-monthly,  which  was 
'•ne  of  the  terms  of  the  agreement,  but  allowed  periods  of 
•'»  weeks  to  elapse  without  paying  them ;  that  on  Gth  Fel)ru- 
nry  the  defendant  company  reduced  the  rate  of  payment 
to  the  plaintiff  coal  miners  from  33.^  cents  ])er  car,  which 
was  the  rate  stipulated  in  the  agreement,  to  28  cents  per 
car,  and  that  the  defendant  company  refused  to  pay  certain 
other  rates  of  wages  in  re?^j)eLt  of  turning  and  opening 
rooms,  etc.;  that  the  defendant  company,  wii-hout  any  just 
rause  or  reason,  and  in  contravention  and  violation  of  'he 
agreement,  particularly  of  the   second   paragraph   thereof. 
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discharged  certain  of  their  employees,  3  of  the 
and  it  goes  on  to  allege  that  on  25th  February,  1908,  3  of 
the  plaintiifs  who  composed  the  pit  committee  referred  to 
in  the  agreement  and  the  discharged  plaintiffs  met  the  pit 
boss,  and,  treating  him  as  the  agenl,  I  presume,  of  the  de- 
fendant company,  requested  reinstatement  for  those  who 
were  discharged,  and  that  reinstatement  was  refused;  that 
the  defendant  company  laid  off  certain  of  the  plaintiff 
miners  in  contravention  of  the  agreement;  that  during  the 
employment  of  the  plaintiff  coal  miners  the  defendant 
company,  in  violation  of  the  agreement,  failed  to  keep  the 
track  in  proper  repair,  condition,  and  order;  failed  to  drain 
the  mine  in  a  proper  manner;  and  that  by  reason  of  this 
failure  the  plaintiff  coal  miners  were  prevented  from  doing 
as  much  work  and  naming  as  much  money  as  they  otherwise 
could  and  would  have  done.  The  statement  of  claim  further 
alleges  that  th<e  defendant  company  failed  properly  and 
adequately  to  timber  their  mine,  so  that  the  plaintiff  coal 
miners  had  and  were  compelled  to  limber  their  own  work- 
inp:s  in  the  mine ;  that  on  account  of  that  the  plaintiff  coal 
minors  were  occasioned  great  loss  of  lime;  and  it  is  alleged 
further  thai,  in  consequence  of  these  breaches  by  the  defend- 
ant of  this  agreement,  the  plaintiffs,  not  saying  who  particu- 
larly, but  the  plainiiffs  generally,  have  suffered  damages 
thereby :  and  there  is  the  claim  for  $90  damages  per  day 
since  27th  February,  1908,  until  the  date  of  judgment; 
another  claim  for  reinstatement  of  "he  coal  miners  in  the 
defendants'  mine  and  another  claim  in  the  alternative  fo^ 
daiuages  for  $00  a  day  during  the  term  of  the  agreement; 
and  there  is  another  claim  for  additional  damages  for  $9^^ 
on  account  oi  the  failure  apparenlly  to  keep  the  track  and 
mine  in  proper  condition  and  to  supply  timber. 

That  is  fwo  substance  of  the  statement  of  claim.  1  ^^^ 
to  see  how.  as  that  statement  of  claim  is  drawn,  it  can  he 
said  lo  set  forth  the  cause  of  action  in  any  one  of  those 
individual  cases.  It  is  not  alleged  that  these  individual 
plaintiffs  entered  into  a  contract  to  mine  coal  for  the  de- 
fendant company  except  by  a  very  remot?  inference,  fr<>^ 
the  words  that  are  used,  and.  before  I  could  give  judgment 
even  for  the  individual  plaintiffs,  it  se?ms  to  me  that  the 
statement  of  claim  would  have  to  be  completely  revised  ^ 
as  to  contain  allegations  that  the  plaintiff  John  Ordezy  ao^ 
the  other  plaintiffs  separately  and  individually  entered  int^ 
a  contract  with  the  defendant  company  to  mine  coal  in  their 
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mine,  and  that  on  or  about  23rd  December,  1907,  the  defend- 
ant company  agreed  that,  with  respect  to  those  separate 
contract.s  made  by  these  individual  men,  certain  conditions 
and  terms  should  apply  by  virtue  of  this  agreement  which 
is  pleaded  here,  and  that  that  agreement  was  made  on  behalf 
of  each   of  the  individual  plaintiffs  through   persons  who 
were  their  agents,  viz.,  the  persons  signing  it,  Mr.  Sherman 
{ind    Mr.   (ialvin,  and  the   othei*  persons   wliose  signatures 
appear.     And  the  revised  statement  of  claim  that  I  have 
tuggested  would  have  to  go  on  and  say  that  those  individual 
contracts  were  broken  by  the  defendant  company  in  the  way, 
no  doubt,  that  is  set  forth  in  paragraphs  9  and  10  of  the 
statement    of   claim   as   it   stands,   which   deal   ])articularly 
with  the  condition  of  the  mine  and  the  su])ply  of  timber. 
But  I  fail  to  see  how  I  could  give  judgment  on  such  a  state- 
ment of  claim  as  that  unless  an  amendment  were  made  along 
the  lines   I  suggest.     The  rights  of  all  these  18  individual 
men  have  been  jjlaced  in  this  record  in  one  general  state- 
ment a.s  if  they  were  a  corporation  themselves  or  perhaps  as 
it   they    were  ])artners  themselves,  but  they  are  neither  a 
corporation  nor  partners.     Each   individual   man,  when  he 
went  into  the  employment  of  that  company,  made  a  separate 
contract  of  his  own  with  that  company  to  mine  coal  for  them, 
and   for    breaches   thereof,  if  there   were  breaches  proven, 
there  is  no  doubt  in  the  world  that  these  men  would  have 
l^'cn  entitled  to  sue  for  damages  and  to  recover  them  if  the 
evidence  justified  the  recovery. 

But,  even  assuming  that  such  a  revision  of  the  statement 
t>f  claim  were  made  so  as  to  contain  separate  allegations  in 
re^pect  of  each  of  the  18  individual  plaintiffs,  there  is  still 
a  question  which  has  been  raised  by  the  defendants  as  to 
the  right  of  18  individual  plaintiffs  to  sue  in  one  action  for 
I  he  breach  of  18  se})arate  contracts.  Jt  is  quite  impossible, 
in  my  view  of  the  case,  for  the  plaintiffs  to  succeed  in  their 
contention  that  there  was  one  individual  contract.  The 
contract  is  expressed  as  being  made  between  the  defendant 
company  and  the  employees  of  the  company  as  represented 
l.v  the  United  Mine  Workers  of  America,  District  Xo.  18. 
Th<»  particular  employees  are  not  mentioned  in  it;  the  par- 
ticular })]a  in  tiffs  who  sue  here  are  not  mentioned  in  it,  and 
it  seems  to  nie  that  it  is  quite  impossible  for  the  plaintiffs 
to  succeed  in  their  contention  that  this  was  one  contract, 
a  joint  contract,  because  these  18  plaintiffs  never  did  jointly 
agree  to  anything  with  the  defendant  company.     They  did 
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not  go  in  as  partners  or  as  joint  contractors  in  any  way  to 
mine  coal  for  the  company.     They  went  into  the  employ  of 
tlie    defendant    company    at    different    times.    They  each, 
when  they  went  into  tlie  employ  of  the  company,  made  a 
separate  contract  with  that  company  to  mine  coal  for  them. 
and  T  do  not  think  that  tliose  se[)arate  contracts  could  pos- 
si])ly  bo  considered  as  tiiined  into  a  joint  contract  by  what 
happened  on  23rd  Dccen^bcr,  1907,  that  is,  by  this  agreement 
that  has  been  set  forth  liere.     The  very  best  that  can  be 
taken  out  of  it  even  for  the  plaintiffs  is  this,  that  on  that 
date  certain  persons  representing  them  agreed  for  each  of 
the  IS  individuals  that  the  terms  and  conditions  set  forth 
in  thi^  paper  should  govern  the  contracts  which  these  1?^ 
individual  men  made  and  entered  into  with  the  defendant 
coni])any  for  mining  coal.     Tliat  being  so,  there  being  l^ 
distinct,  -individual  contracts,  the  result  follows  that  for  a 
breach  of  each  of  those  18  individual  contracts  there  would 
bo  a  separate  and  distinct  right  of  action  in  the  18  individual 
plaintiffs.     Xow,  assuming* that  the  revision  of  the  statement 
of  claim  wore  made  that  I  have  suggested,  we  w^ould  still  be 
face  to  face  with  tlie  (|uesti(m  whether  these  plaintiff?  had 
any  right  to  join  in  such  an  action  as  this.     I  have  not  any- 
thing to  do  with  the  ])olicy  of  the  law,  whether  the  law  is 
good  law  or  bad  law.     1  have  simply  to  deal  with  this  case 
under  the  law  as  it  stands  and  as  T  conceive  it  to  be.    Under 
our  Rules  of  practice,  Kule  2(),  the  law  is  that  a  number 
of  plaintiffs  may  join  in  the  same  action.     But  I  am  face  to 
face  with  the  interpretation  of  that  Rule  which  was  made 
in  the  Ilouse  of  Lords  in  the  case  of  Smurthwaite  v.  Hannay, 
[1894]    A.  C.  494,  wliich   decides  that  that  applies  simply 
to  a  joinder  of  ])laintiffs  and  not  to  a  joinder  of  diffeivnt 
lights  of  action.     There   is  no  doubt  that  here  there  are 
IS   distinct    riglits    of   action    in    these   18    different  plain- 
tilTs,    and    that    the    dmsion    in    Smurthwaite    v.   HannaV 
is    exactly    in    point,    and    the    result    of    it    is  that  tho^t' 
IS    rights   of   action   cannot   be   joined    in   one  case.    Thi' 
(Icfendiiiits    raised    this    objection,    and    I    think  that  they 
were    entitled    to    raise    it    even    as    late    as    they  did,  in 
view  of   the  way   that   the   action   is  brought,  not  merely 
by    throwing    in    the    Ignited    Mine    Workers   of  America. 
District  No.  18,  who  had  no  status  at  all,  but  by  attempting 
10  tn^at  the  whole  affair  as  if  it  wt^re  one  agreement  and  ont' 
right  of  action.     So  that   1  am  bound  to  say,  even  asid* 
fr()!n  tht'  merits  of  the  case,  1  do  feel  very  much 
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and  I  do  intend,  to  decide  this  case  on  this  ground  of  the 
misjoinder  of  so  many  causes  of  action  in  one  action. 

It  is  true  that  it  might  have  been  inconvenient  for  each 
of  these  18  individual  persons  to  have  brought  his  action 
separately.  It  is  true  that  if  they  had  done  so,  aft  applica- 
tion might  have  been  made  for  consolidating  the  actions, 
and,  if  that  had  been  done,  I  presume  we  should  have  had 
a  proper  statement  of  claim  witli  le-spect  to  each  man's  ac- 
tion, and  we  should  have  known  what  it  was  he  claimed 
individually;  but,  in  view,  a.s  I  say,  of  the  way  the  whole 
thing  has  been  thrown  together,  I  do  not  think  that  I  am 
treating  the  plaintiffs  unfairly  at  all  in  insisting  upon  this 
point  and  giving  judgment  following  Smurthwaite  v.  Hannay. 
Indeed  I  do  not  think  I  have  any  power  to  do  otherwise 
than  I  am  doing  when  Mr.  Lavell,  for  the  defendants,  raised 
the  point.  The  law  is  there,  and  I  have  to  administer  it 
as  it  is.  He  raised  the  objection,  and  it  is  clearly  held  by 
the  House  of  Lords  a  good  objection,  and  I  am  bound  to 
follow  it. 

I  would  like  to  say  this,  however,  for  the  benefit  of  the 
plaintiffs,  that  this  does  not  mean  that  they  are  to  be  forever 
pestered  by  this  law,  even  if  it  is  a  bad  one.  The  English 
Eules  have  been  changed,  and  if  we  had  had  the  new  English 
Kule  which  says :  *•  All  persons  may  be  joined  in  one  action 
as  plaintiffs,  in  whom  any  'light  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or  series  of  transactions 
is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  alter- 
native, where  if  such  persons  brought  separate  actions  any 
common  question  of  law  or  fact  would  arise':  provided  that 
ir,  upon  the  application  of  any  defendant,  it  shall  appear  that 
such  joinder  may  embarrass  or  delay  the  trial  of  the  action, 
the  Court  or  a  Judge  may  order  separate  trials,  or  make 
such  other  order  as  may  be  expedient,  and  judgment  may 
be  given  for  such  one  or  more  of  the  plaintiffs  as  may  be 
found  to  be  entitled  to  relief,  for  such  relief  as  he  or  they 
may  be  entitled  to,  without  any  amendment;"  then  the 
objection  that  the  defendants  raised  could  not  have  been 
raised,  and  the  plaintiffs  would  not  have  been  met,  at  any 
rate,  by  the  case  of  Smurthwaite  v.  Hannay,  upon  which 
I  am  resting  my  present  decision.  There  is  a  possibility 
that  these  Rules  may  be  revised  and  made  more  confofrm- 
able  to  the  present  English  practice,  so  that  it  is  not  a 
permanent  condition  of  affairs  by  any  means. 
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But  to  go  to  the  merit*^  of  the  ca.<e.  Supposing  I  had 
overlooked  this  objection  and  had  agreed  that  these  actions 
might  have  been  brought  jointly,  or  tiupposing  I  had  had 
one  of  these  individual  plaintiffs  here  in  an  action  alone,  I 
should  conio  to  the  conclusion  that  even  then  none  of  these 
individual  plaintiffs  could  have  succeeded.  The  plaintifs 
will,  therefore,  have  the  satisfaction  of  knowing  that  1  am 
giving  judgment  upon  the  merits  of  the  cajse  as^  well  as  upon 
what  they  may  think  is  a  technicality.  Even  if  1  had  been 
dealing,  I  say,  with  an  individual  action  of  one  of  these 
plaintiffs  for  damages  for  a  breach  of  the  contract  that  they 
entered  into  with  the  defendant  company  to  mine  coal,  I  do 
not  see  how  they  could  succeed,  llieii  contract  was  to 
mine  coal  in  that  mine  at  so  much  ])er  car,  and,  assuming' 
that  this  agreement  of  2*3rd  December,  1907,  was  applicable 
to  that  contract  which  I  s]H'ak  of — and  1  think  peihap- 
Mr.  Mackie  is  right  in  saying  that  1  should  think  it  was 
applicable,  and  that  the  agency  was  thoroughly  estabhshed 
by  means  oi  which  it  was  made  aj^plicable — ^what  is  it  that 
the  defendant  company  agreed  to  do?  All  that  is  stated 
in  that  contiact  is  that  the  company  attend  to  timber,  water, 
and  track.  Xovv  that  is  very,  very  vague,  extremely  vague. 
It  seems  to  me  that  if  the  plaintiffs,  or  the  individual  plain- 
tiff whom  I  am  now  speaking  of,  had  desired  to  insist  that 
this  company  should  make  their  mine  a  perfei-t  working 
i!iat:hinc,  to  work  like  clockwork,  so  that  they  individually,  a> 
])art  of  that  nuichine,  should  not  be  delayed  for  a  moment 
or  to  the  slightest  degree  in  carrying  out  their  contract;  if 
they  had  wanted  to  insist  that  the  compsmy  must  have  tlu^ir 
timber  the*re  on  the  spot  ready  for  them  at  every  moment, 
so  that  there  would  be  no  delay,  they  should  have  seen  that 
such  a  stringent  stipulation  wai<  inserted  in  tiie  agreement 
itself.  1  have  to  interpret  the  agreement  as  it  stands.  an«i 
1  have  to  interpret  it  in  a  reasonable  way,  and  my  opinion  i?^ 
that  the  only  fair  inter])retation  of  that  clause  is  this,  that 
the  company  agrees  to  keep  this  mine  sup])lied  in  a  reas<iii- 
al)h^  manner  vrith  the  necessary  timber,  to  put  in  the  neci»>- 
sary  timber  with  reasonable  promptness,  not  with  absolute 
promptness  to  the  very  moment,  but  simply  with  loa^onahU" 
])romj)tness;  with  respect  to  water,  they  agree  to  keep  that 
mine  reai^onably  clear  from  water,  not  to  keep  it  ]>erft:'ctly 
dry,  but  to  kcej)  it  rea.^onably  clear  from  water,  so  that  then* 
will  be  no  unreasonable  interference  with  thoR<»  men  in  the 
performance  of  their  contract.  The  same  apjdies  to  the  stipn- 
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lation  in  regard  to  the  track:  they  have  to  keep,  I  should 
say,  the  track  in  reasonably  fair  condition. 

Now,  what  me  the  facts  ?  I  am  bound  to  say  that  I  find 
it  impoeeible  from  the  evidence  to  find  that  the  track  was 
not  kept  in  a  'reasonably  fair  condition.  At  any  rate,  it  was 
kept  in  such  condition  that  some  of  these  men  were  able  to 
earn  $5  or  $6  a  day  at  times,  and  some  of  them  said  they 
earned  on  an  average  $4.50  a  day.  With  respect  to  water, 
taking  the  evidence  of  Landles,  the  pit  boss,  and  balancing 
it  with  the  evidence  of  the  plaintiffs,  I  confess  that  I  am 
unable  to  come  to  the  conclusion  that  the  plaintiffs  have 
proven,  as  the  burden  was  upon  them  to  prove,  that  the 
water  was  not  'removed  with  reasonable  promptness.  There 
may  have  been  some  wet  there;  no  doubt  there  was,  but  I 
do  not  think  that  the  plaintiffs,  or  the  individual  plaintiff 
of  whom  I  am  hypothetically  speaking,  has  satisfied  the 
burden  that  is  on  him  of  proving  that  there  was  any  un- 
reasonable condition.  The  same  applies  to  the  timber. 
There  was  delay,  no  doubt,  but  I  confess  I  do  not  think  they 
are  entitled  to  come  in  and  demand  as  their  right  that  that 
mine  should  work  as  a  piece  of  perfect  machinery  and  that 
there  should  be  no  delay  whatever  in  putting  up  the  timber. 
As  I  have  already  said,  if  they  wanted  to  put  such  a  stringent 
burden  on  the  defendant  company,  they  Should  have  put  it 
upon  them  by  express  words.  They  did  not  do  that,  and  I 
find  the  fact  that  timber  was  attended  to  with  reasonable 
promptness.  It  is  true  some  of  the  plaintiffs  say  that  they 
did  attend  to  the  timber  themselves,  but  I  am  not  convinced 
that  they  would  have  been  doing  anything  else  in  the  mean- 
time. 

I  wish  to  make  this  observation,  however,  that  some- 
thing was  said  during  the  course  of  the  trial  about  the 
amount  the^pc  men  were  earning.  These  men  were  on  con- 
tract, and  they  had  a  perfect  right  to  earn  just  as  many 
dollars  a  day  as  they  could.  They  had  a  perfect  right  to 
make  $10  a  day,  if  they  could,  out  of  their  contract,  if  they 
wanted  to,  and  there  should  be  nothing  inferred  against 
them  because  they  made  a  great  deal.  They  have  just  as 
much  right  to  make  a  good  thing  out  of  their  contract  as  a 
railway  contractor  has  to  make  out  of  a  contract  building  a 
railway.  But  the  fact  still  remains  that  they  did  make  what 
was  apparently  a  pretty  fair  wage ;  and  the  fact  remains  that 
the  condition  of  the  mine,  as  T  find  it  to  have  been,  was  not 
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an  unTca.sonable  one,  and  that  the  delay  in  siippl3ring  timber 
wai?  not  an  unreasonable  delay.  That  is  all,  I  think,  that 
the  plaintiflRs  could  ask.  Perhaps  I  am  repeating  it  too 
much,  but  I  insist  upon  it  that  they  have  no  right  to  ask 
that  the  whole  affair  should  work  so  perfectly,  at  any  rate, 
under  the  agreement  as  it  now  stands.  So  that,  even  on  the 
merits,  if  any  individual  action  had  been  brought,  I  am  of 
opinion  that  the  plaintiff  would  not  succeed  in  establishing 
wliat  he  should  establish  in  order  to  recover  damages. 

Just  let  me  refer  for  a  moment — ^it  is  seaTCely  necessary 
in  view  of  so  much  being  said — to  what  is  popularly  called 
the  Lemieux  Act.     In  my  view,  that  Act,  which  is  technic- 
ally called  the  Industrial  Disputes  and  Investigation  Act  of 
1907,  has  absolutely  not  a  single  thing  to  do  with  this  case. 
That  Act  was  passed  for  the  purpose  of  preventing  industrial 
disputes  and  for  preventing  strikes  and  lock-outs,  and  all 
it  did  was  to  provide  for  the  establishmeqt  of  a  board  of 
conciliation  and  to  insist  that  before  a  party  to  a  dispute 
should  take  any  action  which  would  interrupt  trade,  which 
would  lead  to  the  interruption  of  commerce,  either  by  a 
strike  or  by  a  lock-out,  he  must  refer  his  case  to  a  concilia- 
tion board,  and,  if  he  does  not  do  so,  it  provides  that  he  may 
be  fined.     It  simply  forces  the  parties  to  such  a  dispute  to 
go  before  a  conciliation  board  and  see  if  the  matter  cannot 
be  arrang^jd.     It  had  no  intention  beyond  that  at  all.     There 
is  not  a  single  thing  in  the  Act  which  would  give  this  agree- 
ment which  is  alleged  here  any  higher  efficacy  or  authority 
than  it  would  have  had,  had  it  been  entered  into  quite  apart 
from   a   meeting   of   any    conciliation   board.     Mr.    Mackie 
referred  to  sec.  63,  bui  I  can  find  ijothing  in  that  section 
which  would  make  this  agreement  any  more  binding  than 
it  would  have  been  otherwise.     In  fact,  I  rather  think  that 
the  Act  is  just  a  little  misleading  when  it  speaks  of  parties, 
as  it  does  in  sec.  62,  being  bound  as  upon  an  award  made 
pursuant  to  a  reference  to  arbitration,  because  in  nearly 
every  case,  that  is,  caises  in  which  I  have  had  experience, 
the  parties  to  such  a  dispute  are,  in  the  first  place,  the  em- 
ployer who  is  generally  a  definite  person  or  a  corporaticm, 
and,  on  the  other  hand,  the  employees,  an  indefinite  body, 
represented  by  some   trades  union,  not  incorporated,  not 
registered.     So  that  the  use  of  that  expression,  parties  being 
bound  upon  an  award,  is  to  my  mind — I  think  I  understand 
the  Act — a  little  misleading,  because  it  is  very  diflSciilt.  just 
as  we  find  here,  to  see  how  such  parties  as  the  trade  union 
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can  be  bound  civilly  when  they  cannot  sue  or  cannot  be  sued. 
Possibly  by  means  of  the  principle  of  agency,  if  the  parties 
are  definitely  known  and  described,  that  is,  the  individual 
employees  are  named  and  the  document  is  signed  by  persons 
who  are  recognized  as  their  agents,  they  might  be  bound. 
In  fact,  in  the  judgment  I  have  just  given,  I  have  practically 
admitted  that,  when  I  'ruled  against  Mr.  Lavell's  objection 
that  there  was  no  agency  in  this  case  for  signing  the"  agree- 
ment of  23rd  December;  but,  at  any  rate,  howerver  that  may 
be,  it  is  quite  clear  to  my  mind  that  there  is  nothing  in  the 
Act  which  places  such  an  agreement  as  this  in  any  higher 
posjjtion  tha-n  it  would  be  had  it  been  entered  into  quite  irre- 
i<I)ective  of  the  Act  altogether. 

For  these  reasons,  I  think  the  action  will  have  to  be  dis- 
mi^ed  entirely,  with  costs. 


ALBEETA. 

Beck,  J.  June  27th,  1908. 
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ALEXANDER  v.  THOMPSON. 

Attachment  of  Debts — Oarnishee  Summons  before  Judgment 

Mature  of  Claim  in  Principal  Action — "Debt  or  Liqui* 

dated  Demand"  —  Action  for  Partnership  Account  — 
Amount  Involved  —  Promptness  in  Proceeding  with  Ac- 
tion where  Garnishee  Summons  Issued, 

Application  by  the  defendant  to  set  aside  a  garnishee  sum- 
mons. 

JI^  H.  Parlee,  for  defendant. 
S.  E.  Bolton,  for  plaintiff. 

Beck,  J-  • — ^^  grounds  are  stated  in  the  Chambers  sum- 
moD8.  The  grounds  taken  on  the  argument  were  that  the 
demand  as  stated  in  the  statement  of  claim  is  not  a  debt  or 
liquidated  demand  (Rule  384,  Jud.  Ord.  C.  0.  1898  ch.  21, 
"Attachment  of  Debts  ")>  and  that  the  amount  owing  by  the 
defendant  to   the  plaintiff  does  not  exceed  $60,  and  presum- 
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ably  it  is  asked  that  I  should  confine  the  effect  of  the  garni- 
shee summons  to  this  amount. 

The  statement  of  claim  alleges:  (1)  that  the  plaintitf 
and  the  defendant  entered  into  partnership  to  cut  ties,  &c.. 
each  to  be  entitled  to  one-half  of  the  profits;  (2)  that  the 
profits  amounted  to  $J)05.52 ;  (3)  that  the  defendant  took 
tlie  contract  in  his  own  name,  and  refuses  to  account  for  any 
portion  of  the  profits;  (4)  the  plaintiff  claims  one-half  of  the 
said  profits,  namely,  $452. 7 G. 

In  Lindley  on  Partnership,  7th  ed.,  p.  591,  it  is  said: 
"  The  Judicature  Act  and  Rules  have  materially  altered  tjie 
law  relating  to  actions  between  partners.  Formerly  no  ac- 
tion at  law  could  he  maintained  by  one  partner  against  an- 
other if  it  in  any  way  involved  taking  a  partnership  account: 
for,  although  the  right  to  an  account  was  a  legal  rights  the 
old  action  of  account,  at  least  as  between  partners,  had  long 
been  obsolete,  and  courts  of  law  had  no  machinery  enabling 
'  them  to  do  justice  in  matters  of  account.  Hence  it  becanfie 
settled  that  actions  involving  accounts  between  partners  could 
not  be  sustained.  The  Judicature  Act  and  Rules  have,  hoff- 
ever,  abolished  tliis  rule."  And  Lord  Redesdale  in  Attornev- 
General  v.  Dublin,  1  Bli.  N.  S.  312,  at  p.  336,  says:  "It  i= 
every  day's  practice,  although  the  common  law  has  provided 
this  remedy,  for  courts  of  equity  to  take  upon  themselves  thi' 
investigation  of  accounts.  .  .  .  The  writ  of  account  at 
common  law  did  not  exclude,  but  rather  was  superseded  l\v. 
the  jurisdiction  of  the  courts  of  equity  on  this  subject;  Ih*- 
cause  the  proceeding  in  equity  was  found  to  be  the  more  con- 
venient mode  of  calling  parties  to  account,  partly  on  account 
of  the  difficulty  attending  the  process  under  the  old  writ  of 
account,  but  chiefly  from  the  advantage  of  compelling  tl>' 
party  to  account  upon  oath,  according  to  the  practice  of 
courts  of  equity."  And  see  Allen  v.  Fairfax  Cheese  Co.,  '21 
().  R.  51)8.  Following  the  passage  already  quoted  from  Lind- 
ley, it  is  said :  "An  action  may  be  maintained  by  one  part- 
ner against  another  for  any  money  demand  which  before  tli 
Judicature  Act  could  have  been  made  the  subject  of  a  Buit  f^r 
an  account.  And  at  p.  499  it  is  said :  "  The  fact  that  an 
account  luis  to  be  taken  in  order  to  ascertain  what  is  due  from 
one  party  to  another  is  no  longer  any  reason  why  an  action 
by  one  against  the  other  should  fail." 

Under  our  present  practice  an  action  for  an  account  <w 
course  lies  (Rule  234,  p]nglish  0.  XV.,  r.  1);  and  the  ]daint:tT 
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in  the  present  action  might  have  asked  for  an  account  and 
payment  of  the  amount  ultimately  found  due  to  him  (Eng. 
Jud.  Orders  App.  C,  sec.  ii.,  No.  4).  The  taking  of  ac- 
count is  merely  the  method  of  ascertaining  the  precise 
amount  which  the  plaintiff  claims  to  be  due  to  him.  If  he 
has  otherwise  ascertained  or  estimated  the  amount,  I  see  no 
reason  why  he  should  ask  for  a  remedy  which  he  is  of  opinion 
he  does  not  require,  and  therefore  does  not  ask  or  desire.  It 
is,  indeed,  true  that  if  the  correctness  of  his  claim  is  disputed 
it  may  become  necessary  to  take  an  account,  and,  if  so,  it 
should  be  taken  or' directed.  If  an  amount  is  ultimately 
found  owing  to  the  plaintiff,  it  is  a  debt  which  all  along  ex- 
isted, but  the  precise  amount  of  which  was  perhaps  unascer- 
tained. Probably  under  the  older  practice  of  the  common 
law  courts  an  action  of  debt  could  not  be  sustained  where  the 
amount  could  not  at  least  be  ascertained  readily  by  calcula- 
tion ;  but  that  was  owing  to  the  want  of  the  necessary  ma- 
chinery. 

For  this  and  other  reasons,  I  think  that  in  interpreting 
the  words  "debt  or  liquidated  demand,"  one  should  not  con- 
.«ider  himself  restricted  to  the  cases  which  fell  within  the  de- 
tin  it  ion  of  debt  under  the  common  Ifiw  system  of  jurispru- 
<lence.  Whether  or  not  an  ordinary  tradesman's  account, 
where  no  specific  prices  were  agreed  upon,  fell  within  that 
definition,  it  is  clear  that  it  is  a  "debt  or  liquidated  demand" 
under  the  Judicature  Rules  (English  Rules,  App.  C,  sec.  iv., 
Xo.  1 ) .  So  also  a  claim  for  work  done  on  a  quantum  meruit 
(Stephenson  v.  Weir,  4  L.  R.  W.  369)  ;  and  on  a  building 
contract  (Meade  v.  Mouillott,  4  L.  R.  W.  207)  ;  and  on  an 
untaxed  solicitor's  bill  (Smith  v.  Edwardes,  22  Q.  B.  D.  10). 

I  think  therefore  the  plaintiff's  claim  is  one  for  a  "  debt 
or  liquidated  demand,"  and  consequently  that  the  garnishee 
summons  is  valid  as  against  the  first  ground  taken. 

Furthermore,  it  seems  to  me  that,  had  the  claim  been  for 
an  account  and  payment  of  the  amount  found  due,  the  plain 
tiff's  action  would  still  have  been  for  a  debt  or  liquidated 
demand  in  respect  of  which  he  would  have  been  entitled  to 
issue  a  garnishee  summons  on  pledging  his  oath  to  a  mini- 
mum sum  as  owing  to  him. 

As  to  tlie  second  ground,  namely,  that  the  defendant  is 
not  indebted  to  the  plaintiff  in  the  amount  claimed,  I  cannot 
deal  with  that  question  on  this  application.  To  do  so  would 
he  virtually,  trying  the  action.     I  think,  however,  that  in  all 
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cases  where  a  plaintiff  has  taken  advantage  of  an  extraordin- 
ary interlocutory  remedy  such  as  caveat,  injunction,  or  gar- 
nishee summons,  he  is  bound  to  prosecute  his  action  with 
special  promptitude.  He,  no  doubt,  may  also  be  pnt  upon 
terms  to  do  so  with  greater  promptitude  than  the  ordinary 
practice  of  the  Court  imposes  upon  him,  at  all  events,  in  the 
case  of  caveats  and  injunctions.  If  he  fails  in  this  respect, 
he  may  be  deprived  of  the  benefit  of  his  extraordinary  inter- 
locutory remedy.  It  seems  to  me  that  the  same  principle 
should  be  applied  in  the  case  of  a  garnishee  summons  (gee 
Rule  386  (2)).  An  application  in  this  view  may  perhap? 
be  made  at  a  later  stage :  see  Daniel  Chy.  Prac,  p.  1670  et 
seq. ;  Finnegan  v.  Keenan,  7  P.  R.  385. 

The  present  application  is  dismissed  with  costs  to  the 
plaintiff  in  any  event. 


ALBEETA. 

Stuart,  J.  June  29th,  1908. 

TuIAL. 

SWAX  V.  CAXADIAN  NORTHERN  R.  W.  CO. 

Railway — Injury  to  Passenger  at  Station — Unsafe  Coruli'wn 
of  Platform — Negligence  —  Contributory  Negligence  — 
Evidence — Damages  —  Husband  and  Wife  —  Injury  to 
Wife — Claim  of  Husband  for  Loss  of  Services  of  Wife- 
Joinder  of  Plaintiffs  and  Causes  of  Action — Quantum  of 
Damages. 

Action  by  Aline  Swan  and  her  husband  lo  recover  dam- 
pgos  for  injuries  sustained  by  her  owing  to  the  neghgence  of 
defendants,  as  alleged. 

C.  F.  Newell  and  H.  S.  Leish,  for  plaintiffs. 
0.  M.  Biggar,  for  defendants. 

Stuart,  J.: — In  this  action  the  plaintiff  Aline  Swan  and 
her  husband,  the  plaintiff  Charles  Swan,  sue  the  defendant 
company  for  damages  resulting  from  injuries  received  hv  y 
plaintiff  Aline  Swan,  which  it  is  alleged  were  caused  by 
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defendants'  negligence.  The  wife  asks  for  damages  for  the 
injuries  caused  to  her  personally,  and  includes  in  her  claim 
the  moneys  paid  for  hospital  charges  and  medical  attendance, 
while  the  husband  asks  for  damages  for  loss  of  liis  wife's 
Fervices. 

The  defendants  plead,  among  other  defences,  that  the 
two  plaintiffs  are  improperly  joined  as  parties,  because  their 
causes  of  action  are  separate  and  distinct  and  cannot  be 
joined  in  one  action.  After  the  evidence  was  taken,  counsel 
for  the  defendants  urged  this  latter  ground  of  defence,  and 
referred  to  Smurthwaite  v.  Hannay,  [1894]  A.  C.  494,  and 
other  cases.  It  is  quite  apparent,  however,  that  the  matter 
depends  upon  considerations  quite  different  altogether  from 
those  dealt  with  in  the  cases  cited.  We  have  no  statute  in 
force  in  this  province  which  gives  a  married  woman  the  right 
to  sue  alone  as  if  she  were  a  femme  sole  in  respect  of  a  tort 
committed  against  her.  There  is  no  Territorial  Ordinance 
which  touches  the  subject  at  all.  Chapter  47  of  the  Revised 
Ordinances,  1898,  refers  only  to  rights  and  liabilities  "  in 
respect  of  personal  property."  Sections  36  to  41  of  the 
Xorth-West  Territories  Act,  which  are,  no  doubt,  still  in 
force  in  Alberta,  notwithstanding  the  attempted  repeal  of  that 
Act  by  the  Dominion  Parliament  at  the  time  of  the  consoli- 
dation of  the  Dominion  statutes,  do  not  in  any  way  refer  to 
the  case  of  actions  by  married  women  in  respect  to  torts  com- 
mitted against  them.  Our  law  on  the  point,  therefore,  still 
inlands  where  the  English  law  stood  on  15th  July,  1870,  at 
Which  date  no  statute  of  any  kind  had  yet  been  passed  deal- 
ing with  the  right  of  a  married  woman  to  sue  in  her  own 
name. 

In  the  case  of  Weldon  v.  Winplow,  13  Q.  B.  D.  786,  Brett, 
M.R.,  explained  the  old  law  as  follows:  "She  is  suing  for 
personal  injury  to  herself.  For  such  a  cause  of  action  no 
action  could  ever  have  been  brought  by  the  husband  alone 
without  joining  his  wife  as  a  plaintiff.  What  is  done  to  her 
is  the  cause  of  action,  and  under  the  old  practice  she  might 
have  sued  in  her  own  name,  without  joining  her  husband,  and 
could  have  recovered  if  the  defendant  did  not  plead  her  cover- 
ture in  abatement,  for  he  could  not  plead  it  in  bar  of  the  ac- 
tion. The  injury  to  the  wife  was  the  meritorious  cause  of 
action,  and,  if  she  had  died  before  the  commencement  of  the 
action,  the  husband  would  not  have  been  entitled  to  sue.  If 
damages  should  be  given,  they  would  belong  in  the  first  place 
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to  the  wife  alone,  and  if  they  should  not  be  reduced  into  pos 
session  by  the  husband,  and  he  should  die,  the  damages  would 
be  hers,  and  would  not  go  to  his  executors.  It  seems  to  me 
that  according  to  the  law  of  England  the  action  was  always 
the  action  of  the  wife,  subject  to  the  right  on  the  part  of  the 
defendant  of  insisting  on  having  the  husband  joined." 

Instead,  therefore,  of  the  husband  here  being  improperly 
joined,  the  position  is  exactly  the  reverse.  If  the  husband 
had  not  been  joined,  the  defendant  could  have  pleaded  in 
abatenieiit,  or  rather,  could,  under  our  present  practice,  have 
asked  by  summons  in  Chambers  before  the  trial  or  sumraar 
ily  at  the  trial,  and  could  have  im^isted,  that  the  husband 
should  be  added  as  a  party. 

This,  however,  does  not  c<mclude  the  matter.     The  hus 
band  here  claims  special  dama<?es  l)wause  he  lost  the  services 
of  his  wife.     It  is  clear  that  his  loss  of  those  services  gives  a 
ground  of  action  to  him  alone,  and  that  the  wife  herself  has 
no  cause  of  action  arising  from  such  loss.     Two  things  musU 
be  clearly  distinguished:   (1)  the  wife  has  a  cause  of  action 
for  the  injury  to  her  person  for  which  she  may  claim  general 
danuiges,  and  in  such  an  action  the  husband  must  be  joined 
if  the  defendant  demands  it.     This  cause  of  action  is  in 
the  husband  and  wife  jointly.      ('2)  The  husband  alone  has  a 
cause  of  action  per  (|Uod  servitium  amisit.     With  this  cause 
of  action  the  wife  has  nothing  to  do,  and,  if  such  an  action 
were  alone  brought,  the  wife  would  be  an  improper  party.  In 
Dengate  and  Wife  v.  (Jardiner,  4  M.  &  W.  5,  the  question  was 
briefly  referred  to.     This  was  an  action  for  slander  (where 
the  words  were  actionable  themselves)  spoken  of  the  female 
plaintiff.     The  declaration  stated  as  special  damage  that  by 
reason  of  the  words  spoken  certain  persons  refusetl  to  employ 
the  wife  as  a  servant.     At  the  trial  evidence  of  this  special 
damage  was  tendered,  but  Abinger,  C.B.,  reject(xl  it  because 
the  action  was  the  joint  action  of  the  husband  and  wife,  and  a 
venlict  for  general  damages  alone  was  given.     On  motion  for 
a  new  trial,  Abinger,  C.B.,  said:    "  I  am  not  6urprise<l  that 
no  case  can  be  found  to  shew  that  special  danmges  can  be  re- 
covered in  an  action  by  hushand  and  wife  for  slander  of  the 
wife.     Siie  nmst  join  bec*ause  she  is  the  party  slandered,  and 
the  husband  must  join  for  confonnity;  but,  as  the  profit  of 
her  wages  is  entirely  his,  he  alone  can  sue  for  the  loss  of 
them  ;  just  as  in  trespass  by  husband  and  wife  for  assault 
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on  the  wife,  the  surgeon's  bill  cannot  be  recovered.     The 
right  of  action  would  not  survive  to  her." 

It  appears,  therefore,  to  be  clear  that,  were  it  not  for  the 
legislation  to  which  I  shall  presently  refer,  although  the  hus- 
band in  this  case  would  strictly  be  a  necessary  party  "  for  con- 
formity," as  it  is  said,  yet  the  claim  for  special  damage  by  the 
husband  could  not  be  allowed.  However,  subsequently  to  the 
ease  cited,  the  Common  Law  Procedure  Act,  1852,  altered  the 
law.  Section  40  of  that  Act  said :  "  In  any  action  by  a  man 
and  his  wife  for  an  injury  done  to  the  wife  in  respect  of 
which  she  is  necessarily  joined  as  co-plaintiff,  it  shall  be  law- 
ful for  the  husband  to  add  thereto  claims  in  his  own  right, 
and  separate  actions  brought  in  respect  of  such  claims  may 
be  consolidated  if  the  Court  or  a  Judge  shall  think  fit."  The 
scope  of  this  section  was  considered  in  the  case  of  Hemstead 
and  Wife  v.  Plicenix  Gas  Co.,  34  L.  J.  Ex.  108.  There  the 
wife  had  been  personally  injured  by  means  of  a  gas  explo- 
sion, and  the  husband's  house  and  trade  had  also  been  in- 
jured. Two  actions  were  commenced,  one  by  tlie  husband 
for  the  injury  to  the  house,  the  second  by  the  husband  and 
wife  jointly,  in  which  damages  were  claimed  by  the  wife  for 
the  personal  injuries  and  by  the  husband  because  of  loss  of 
service.  An  order  was  made  under  the  section  quoted  con- 
solidating the  actions,  and  appeal  was  taken  from  this  order. 
The  appellant  contended  that  the  section  was  not  intended  to 
cover  such  a  cause  of  action  as  arose  from  tlie  injury  to  the 
house,  but  argued  that  it  was  confined  to  damages  suffered 
by  the. husband  by  reason  of  the  injury  to  the  wife.  The. 
Court  held,  however,  that  the  order  was  properly  made,  and 
that  tlie  section  covered  the  wider  ground.  It  follows  from 
this  case,  as  was  indeed  there  admitted  by  the  appellant,  that 
the  individual  action  of  the  husband  for  loss  of  services  can 
certainly  be  joined  with  the  action  of  husband  and  wife  joint- 
ly for  <ceneral  damages  for  tlie  injury  suffered  by  the  latter. 
These  cases,  I  think,  dispose  of  the  defendants'  contention 
and  render  it  unnecessary  to  decide  whether  or  not  Order  18, 
Rule  4,  of  the  English  Eules,  which  says  that  "  claims  by  or 
against  husband  and  wife  may  be  joined  with  claims  by  or 
against  either  of  them  separately,"  and  which  is  not  repeated 
in  our  Kules,  is  in  force  in  this  province.  The  rule  was,  no 
doubt,  substituted  on  the  passing  of  the  Judicature  Acts  for 
the  section  of  the  Common  Law  Procedure  Act  which  I  have 
referred  to.     It  might,  perhaps,  be  contended  that  our  Rules 


rSG  THE  WESTERN  LAW  REPORTER. 

as  to  parties  are  exhaustive,  and  that  even  the  Common  Lav 
Procedure  Act  cannot  be  lield  to  be  in  force  with  us,  but  it 
seems  to  me  that,  as  the  relation  of  husband  and  wife  fur- 
nishes a  special  case  not  dealt  with  by  our  Rules  at  all,  and  a?" 
we  have  to  go  back  to  the  law  as  it  stood  before  loth  July, 
1870,  to  ascertain  the  position  of  the  wife  in  any  case,  at  least 
with  respect  to  her  right  to  sue  in  tort,  we  must  take  the  law 
upon  the  subject  as  it  then  stood  as  a  whole,  and  this  will  in- 
clude the  section  of  the  Common  Law  Procedure  Act  to 
which  I  have  referred.  Even  if  it  were  otherwise,  and  we 
were  driven  back  of  that  statute,  the  precedent  of  Dengate  v. 
Gardiner  would  shew  that  1  should  merely  have  to  disregard 
the  special  claim  of  the  husband  for  loss  of  services.  But. 
for  the  reasons  given,  I  think  it  must  be  also  considered  and 
dealt  with. 

The  facts  of  the  case  as  1  find  them  are  as  follows.  The 
two  plaintiffs  with  their  daughter  had  prior  to  28th  October, 
1907,  been  living  in  the  neighbourhood  of  Lloydminster. 
while  a  son  was  residing  in  that  town,  not  fax  from  the  Cana- 
dian Northern  Railway  station.  The  plaintiffs  had  decided 
to  move  with  their  daughter  to  Vancouver  to  take  up  their 
residence  there,  and  on  the  date  mentioned  had  come  into 
Jjloydminster  with  the  intention  of  leaving  that  evening  on  a 
train  of  the  defendant  company  for  Edmonton.  They 
stopped  at  the  son's  house,  and  about  9  o^clock  in  the  evening 
the  plaintiff  Charles  Swan  had  gone  to  the  ticket  office  at 
the  defendants'  station  and  had  bought  3  first-class  ticket? 
to  Edmonton.  He  had  previously  arranged  for  the  shipment 
of  his  houseliold  goods,  and,  after  purchasing  the  tickets,  had 
checked  the  baggage  belonging  to  the  party  except  such  as 
they  would  require  to  take  with  them  on  the  train.  He  had 
then  returned  to  his  son's  house  to  await  the  arrival  of  the 
west-bound  train,  which  was  due  about  11  o'clock.  Shortly 
before  that  hour  the  two  plaintiffs  and  the  daughter  and  the 
son  went  to  the  station,  the  3  former  to  board  the  train  and 
the  son  to  assist  them.  The  father  and  son  went  ahead,  carry- 
ing some  hand  baggage,  and  the  mother  and  daughter  walked 
behind.  They  reached  the  platform  of  the  station,  which  lay 
on  the  south  side  of  the  railway  track  at  the  west  end,  ana 
then  found  that  the  train  had  already  reached  the  statif^"- 
There  was  a  considerable  number  of  people  at  the  station. 
some  intending  travellers  and  some  no  doubt  curious  spec^«" 
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tors.  The  party  walked  eastward  along  the  station  platform, 
the  father  and  son  6till  in  front  and  the  mother  and  daugh- 
ter behind.  The  train  consisted  of  engine  and  tender,  a  mail 
EDd  express  car,  a  baggage  car,  next  a  colonist,  that  is,  a 
second-class  car,  then  another  colonist  car,  than  a  first-class 
car  or  day  coach,  and  lastly  a  Pullman  car  or  sleeper.  The 
train  had  been  so  placed  that  only  the  first  colonist  or  second- 
class  car  stood  opposite  the  platform.  The  rear  steps  of  this 
car  were,  as  the  evidence  clearly  shewed,  just  opposite  the 
eastern  end  of  the  station  platform.  At  the  eastern  end  of 
this  platform  there  were  two  steps  leading  down  to  tlie 
ground,  so  that  a  person  descending  regularly  would  reach 
the  ground  with  the  third  downward  step.  Beyond  these 
steps  to  the  eastward  there  was  nothing  hut  the  ground  be- 
side the  rails,  except  that  a  sidewalk  some  6  feet  south  of  the 
rails  ran  eastward  to  a  street.  The  steps  therefore  leading 
to  the  first-class  car  were  several  feet  from  the  ground,  and 
there  was  no  convenient  means  of  entering  that  car  except 
by  first  entering  the  first  colonist  car  from  the  station  plat- 
form and  walking  back  through  the  train  to  the  first-class 
car.  The  night  was  very  dark,  and  the  only  lights  at  the 
station  were  an  oil  lamp  at  the  side  of  the  station  building, 
some  87  feet  west  of  the  eastern  end  of  the  platform,  and  pos- 
sibly another  further  west  at  the  western  end  of  the  station 
building.  The  plaintiffs,  for  some  reason  which  they  did  not 
clearly  explain,  instead  of  entering  the  train  by  the  forward 
steps  of  the  first  colonist  car,  went  on  eastward  through  the 
crowd  of  people  to  the  steps  at  the  rear  end  of  the  car.  The 
conductor  of  the  train  had,  when  the  train  stopped,  come  for- 
ward through  the  colonist  cars  instnicting  the  people  who  de- 
sired to  alight  to  come  with  him  to  the  front  of  the  first  col- 
onist car,  and  he  then  descended  to  tlie  platform  witli  a  lan- 
tern in  his  hand  and  assisted  the  passengers  to  alight.  The 
reasonable  explanation  of  the  action  of  the  plaintiffs  in  going 
further  eastward  is  that  they  saw  these  people  alighting,  and, 
as  travellers  often  do,  thought  they  could  get  into  the  train 
sooner  by  going  to  another  entrance,  instead  of  waiting  for 
all  the  passengers  leaving  by  the  front  steps  to  alight.  At 
all  events,  the  plaintiffs  when  they  reached  tlie  rear  steps 
found  passengers  leaving  the  train  by  that  exit  and  found 
others  also  there  entering  the  car.  The  father  and  son  ap- 
parently succeeded  in  getting  somewhat  nearer  the  steps,  in- 
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tending  to  go  in  with  hand  baggage  first.  The  plaintiff  Aline 
Swan  and  her  daugliter  stood  somewhat  further  back  from 
the  steps  of  the  ear.  It  did  not  clearly  appear  wiiether  or 
not  the  plaintiff  Aline  Swan  was  aware  that  she  was  standing 
in  the  neighbourhood  of  the  eastern  steps  of  the  platform. 
She  had  been  at  the  station  two  years  before,  but  had  not 
been  there  in  the  meantime,  and  she  clearly  had  no  accurate 
knowledge  of  the  size  of  the  platform  or  of  the  location  of  the 
steps.  Vr^hether  or  not  she  knew  that  these  steps  were  some- 
where near  her  or  not,  she  clearly  was  not  aware  how  close  to 
them  she  was  standing.  A  man  in  the  crowd  asked  her  to  let 
him  pass,  as  his  little  girl  was  ahead.  She  stepped  aside  to 
comply  with  his  request,  and  in  doing  so  stepped  beyond  the 
edge  and  fell  to  the  ground  and  was  injured. 

It  is  to  recover  damages  for  this  injury  that  this  action 
is  brought,  and  the  question  is,  are  the  defendants  liable? 

The  plaintiff  had  been  sold  a  ticket,  and  she  was  entitled 
to  travel  y)y  the  train.  The  platform  constituted  a  portion 
of  the  premises  of  the  defendants  on  which  the  plaintiff  had 
been  invited  to  stand  as  a  means  of  Teaching  the  train.  It 
was,  therefore,  clearly  the  duty  of  the  company  to  see  that 
the  platform  was  in  a  reasonably  safe  condition  for  the  plain- 
tiff to  use,  and  that  such  condition  of  reasonable  safety 
should  exist  at  all  points  or  parts  of  the  platform  where  the 
plaintiff  was  entitled,  owing  to  the  invitation  extended  to 
her,  to  be.  The  case  should  clearly  turn  upon  the  simp»f 
question  whether  or  not  the  plaintiff  was  entitleil  to  stand 
where  she  was  standing  innnediately  before  the  accident.  1 
cannot  see  that  any  advantage  can  accrue  to  the  company' 
by  reason  of  any  announcement  or  instruction  that  may  have 
been  given  by  the  conductor  within  the  train  to  passengers 
intending  to  alight.  There  is  no  evidence  whatever  of  any 
guidance  or  instniction  having  been  given  to  passengers  wait- 
ing on  the  platform  and  intending  to  enter  the  train.  It  i* 
clear  that  a  number  of  intending  passengers  did  pass  by  the 
front  steps  and  go  on  eastward  to  the  rear  steps.  Xothin^ 
was  done  to  warn  them  against  this  or  to  prevent  them. 
These  intending  passengers,  the  plaintiffs  among  them,  found 
passengers  alighting  by  means  of  the  rear  steps.  The  door 
was  open,  and  the  steps  clear  evidently  for  that  purpose.  The 
plaintiffs  found  passengers  entering  and  alighting  without 
question.     In  my  opinion,  the  question  is  not  whether  thw 
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rear  door  was  originally  opened  by  an  official  of  the  company 
or  by  a  stranger,  as  to  which  there  is  no  evidence  at  all  one 
way  or  the  other,  but  whether,  when  the  plaintiffs  in  fact  saw 
it  open,  and  in  fact  saw  people  entering  and  leaving 
thereby  without  any  interference  or  warning  by  any  officer 
of  the  company,  they  were  not  justified  in  assuming  that  what 
was  going  on  was  with  the  approval  of  the  company,  and  that 
they  were  invited  to  enter  the  train  by  those  steps  and  by 
that  door.  I  think  they  were  justified  in  making  that  as- 
sumption in  the  circumstances,  and  that  the  fact  that  the 
company  permitted  that  door  to  be  open  and  those  steps  to  be 
used  in  the  way  the  plaintiffs  found  them  open  and  being 
used,  constituted  an  invitation  to  the  plaintiffs  to  enter  the 
car  by  that  way.  This  being  so,  the  plaintiff  Aline  Swan 
was  clearly  entitled  to  stand  on  the  ])latform  in  the  immedi- 
ate neighbourhood  of  those  stops  to  await  an  opportunity  to 
enter.  It  was,  therefore,  the  duty  of  the  company  to  see  to  it 
that  the  platform  in  the  neighbourliood  of  the  place  where 
the  plaintiff  was  so  entitled  to  stand,  where  she  had  in  effect 
been  invited  to  stand,  should  be  in  a  reasonably  safe  condi- 
tion, and  not  in  a  dangerous  condition.  The  fact*  is  that  it 
was  in  a  dangerous  condition,  quite  aside  from  all  questions 
of  the  darkness  of  the  night  and  the  amount  of  light. 

There  can  be  no  question,  in  my  opinion,  as  to  the  con- 
tributory negligence  of  the  plaintiff.  P]vcn  had  it  been  broad 
daylight,  I  think  she  would  have  been  entitled  to  assume  that 
while  she  was  standing  in  a  crowd  around  the  car  stepj^  wait- 
ing to  enter  upon  the  invitation  extended  to  her,  she  would 
not  by  an  accidental  step  s^idc-ways  be  ))rccii)itatcd  over  tlu» 
edge  of  the  platform.  The  facts  of  the  ilarknoss  of  the  ni<xiit 
and  the  meagreness  of  the  light  sim])ly  nuike  her  case  i!?tron;Tt»r 
against  the  defendants,  and,  in  my  view,  relieve  her  of  the 
remotest  possibility  of  being  charged  herself  with  careless- 
ness. Whatever  light  there  was  must  have  been  very  ir.ea^rp, 
and,  in  my  opinion,  she  could  not  reasonably  be  expected  to 
examine  carefully  by  peering  through  the  dim  uncertain 
light  into  the  exact  condition  of  the  platform  around  her  feet 
She  was  entitled  to  assume  that  it  was  safe  and  to  act  on  that 
assumption.  I  think  that  no  carelessness  whatever  can  he 
attributed  to  her,  and  therefore  that  the  defendants  are  clearly 
liable,  and  I  so  hold.  See  Fcmlkcs  v.  ^Ietro])olitaii  Co.,  -U) 
L.  J.  C.  P.  361. 
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As  to  the  amount  of  damages,  the  evidence  is  that  the 
plaintiff  injured  suffered  a  fracture  of  the  thigh  bone;  that 
she  was  in  tlie  liospital  for  some  6  weeks;  and  that,  after 
leaving  tlie  hospital,  she  was  unable  to  move  by  herself  until 
April.     The  attending  physician  stated  that  the  recovery  was 
satisfactory,  considering  the  injury,  but  that  her  leg  is  now 
an  inch  short ;  that  her  foot  is  turned  outward ;  and  that  she 
will  always  be  lame,  though  able  to  get  around  with  a  stick. 
She  is  64  years  of  age,  and  was  prior  to  the  accident  in  ordin- 
ary good  health  for  a  person  of  her  age.     It  is  \ery  difficult 
to  decide  wliat  pecuniary  compensation  should  l>e  allowed 
to  her.     A  person  of  her  age  could  not  expect,  in  any  case, 
to  be  particularly  active  physically  for  any  great  length  of 
time;  while,  on  the  other  Iiand,  a  fracture  of  the  thigh  bone 
and  the  consequent  shock  would  certainly  be  likely  to  have  a 
more  permanent  effect  upon  her  physical  strength  and  actinty 
than  in  the  case  of  a  young  person  witli  greater  recuperative 
powers.     The  evidence,  however,  does  not  disclose  any  gen- 
eral effect  of  this  nature.     As  far  as  the  evidence  goes,  there- 
suit  has  simply  liecn  a  condition  of  permanent  lameness,  ^he 
must,  of  course,  have  suffered  considerable  pain,  and,  if  I  can 
safely  judge  from  her  actions  and  appearance  at  the  trial 
without  a  sus])icion  of  make-believe,  as  to  wrhich  there  ii^  n^ 
suggestion,  she  is  still  in  a  weak  condition,  and  in  need  of 
assistance  as  she  goes  about.     In  our  experience  in  the  Court? 
we  ha\e  often  seen  it  happen  that  for  the  complete  loss  of  a 
leg  a  man  in  early  life  has  been  allowed  by  6  reasonable  men 
damages    ranging    perhaps    front   $3,000 — which  amount  1 
observe  was  allowed  only  the  other  day  in  Calgary— to  per- 
haps $(),.")00,  Avhich  was  recently  allowed  by  a  jar}'  at  B^ 
Deer.     For  myself,  I  have  always  felt  that  for  such  a  loss 
even  the  higher  sum  is  little  enough,  but,  considering  ^"^ 
greater  age  of  the  present  plaintiff  and  the  lesser  nature  oi 
the  injury  and  its  consequences,  which,  as  I  have  said,  simpO 
amount  to  this,  that  she  will  be  always  lame  and  will  need  a 
stick  to  go  a]>out  with,  I  cannot  but  feel  that  even  the  sum  <>i 
$1,000  would  be  somewhat  out  of  proportion;  that  is,  that  J 
would  be  just  a  little  too  much  to  allow.     1  therefore,  on  tn^ 
best  consideration  T  can  give  the  matter,  have  decided  to  a* 
low  the  injured  plaintiff  the  sum  of  $800. 

It  is  not  quite  clear  from  the  statement  of  claim  which  ^ 
the  plaintiffs  is  claiming  compensation  for  the  hospital  an 
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medical  expenses,  but,  as  the  evidence  is  that  these  were  paid 
by  the  husband,  whose  legal  duty  it  was,  no  doubt,  to  meet 
them,  I  think  these  should  be  given  to  him.     They  amount  in 
all  to  $260.50,  which  does  not  appear  to  be  unreasonable.  The 
evidence  also  shewed  that  the  wife,  husband,  and  daughter 
were  detained  in  a  lodging  house  in  Edmonton  during  the 
period  of  the  wife's  convalescence;  that  the  daughter  was 
obliged  to  wait  upon  her  as  a  nurse;  and  that  during  this 
time  their  living  expenses  amounted  to  $60  a  month.     It  is 
not  clear  how  much,  if  any,  of  these  expenses  should  be  al- 
io vred.     Whether  they  could  have  lived  during  that  period 
more  cheaply  in  Vancouver  does  not  appear,  nor  was  there 
any  evidence  to  shew  whether  the  husband  lost  any  specific 
opportunity  of  employment  in  Vancouver,  or  whether,  if  he 
had  gone  there  at  once,  he  would  have  earned  any  definite 
amount,  or  whether,  in  fact,  his  presence  in  Edmonton  with 
his  wife  was  strictly  necessary.     It  seems  to  me  that  his  loss 
of  employment  in  Vancouver  was  presented  too  vaguely  in 
the  evidence  to  justify  me  in  attempting  to  base  any  damages 
upon  it.     On  the  other  hand,  there  can  be  no  doubt  that  the 
enforced  residence  of  his  wife  and  daughter  in  Edmonton 
for   some  months  at  a  lodging  house  must  clearly  have  en- 
tailed some  pecuniary  loss  upon  the  husband.     I  cannot,  of 
t-onrse,  give  the  husband  judgment  for  any  damages  resulting 
from  the  loss  of  his  wife's  services  in  the  future,  but  he  has 
certainly  lost  her  services  up  to  the  date  of  trial.     He  "has 
also,  there  can  be  no  doubt,  been  gravely  interrupted  in  his 
plans  for  the  future,  and  I  therefore  think  t-hat,  taking  every- 
tiiing  into  consideration,  it  will  be  only  fair  to  ask  the  de- 
fendants to  pay  the  full  costs  of  living  for  the  3  during  the 
period   of  convalescence  after  leaving  the  hospital,  and  also 
gomething  in  addition  for  the  husband's  loss  of  the  wife's 
•services  during  that  time.     Upon  the  evidence  I  fix  the  dam- 
ages  for  these  two  accounts  at  $250.     Those  added  to  the 
hospital  account  would  make  $510.50.     There  will  therefore 
be  judgment  for  the  plaintiff  Aline  Swan  for  the  sum  of 
$SOO   and    for  the  plaintiff  Charles  Swan  for  the  sum  of 
$510.50,  with  costs  of  the  action. 
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ALBEBTA. 

Stuart,  J.  June  SOth,  1908. 

TRIAL. 

PATTEHkSOX   v.   EI3M0NT0N   BULLETIN  CO. 

Libel — Privilege  —  Fair  Comment — Newspaper— Puhlicolm 
of  Statement  Made  by  Third  Person  Reflecting  on  Plm- 
tiff — Relation  to  Report  of  Civic  Investigation— Bf'pftii' 
ing  Statements  Made  at  Investigation  —  Stating  Fad< 
which  Might  have  been  Related  at  Investigation— Dn^n- 
ages — Mitigation — Costs — Scale  of. 

Action  for  libel. 

J.  R.  Lavell,  for  plaintiff. 

O.  M.  Biggar,  for  defendants. 

Stuart,  J.: — ^The  plaintiff  is  the  chief  of  police  of  tne 
city  of  Strathcona.  Some  time  in  February  last  one  Harry 
Lynn  addressed  a  letter  to  the  municipal  council  of  that  ( ity 
wherein  he  made  certain  charges  against  the  plaintiff  in  b> 
capacity  as  chief  of  police,  to  the  effect  that  the  plaintiff  M 
been  guilty  of  drunkenness  on  duty,  and  had  taken  mone) 
from  a  Chinaman  who  desired  protection  from  profccuti'tn 
for  certain  illegal  practices.  These  charges,  with  others 
were  referred  by  the  council  to  the  police  conmiittee  for  in- 
vestigation. Upon  this  investigation  certain  evidence  vn' 
given  with  respect  to  the  charges,  including  the  char<re  in 
regard  to  the  Chinaman.  One  Harris,  a  constable  ?ervinj 
under  the  plaintiff,  also  gave  evidence  to  the  effect  that  tlu 
plaintiff  had  treated  him  (Harris)  "  sarcasticalh/'  a?  li'^ 
said,  when  he,  the  plaintiff,  had  been  intoxicated,  and,  a?  1 
find  as  a  fact,  that  he  (Karris)  had  seen  the  plaintiff  drink- 
ing in  hotels  and  staggering  drunk  when  on  duty.  The  f^ 
lice  committee,  after  hearing  this  and  other  evidence.  niati«' 
a  report  to  the  council  in  which  the  charges  were  held  not  \o 
have  been  proven,  although  certain  criticisms  were  passed  «'!• 
the  conduct  of  the  plaintiff.  The  mayor  of  Strathcona,  ^'j^' 
was  a  member  of  the  committee,  dissented  from  this  rep<>rt. 
holding  that  it  was  not  strong  enough  against  the  plaintilT. 
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Subsequently,  though  for  what  reason  does  not  concern  us 
here,  this  report  was  referred  back  to  the  committee  for  fur- 
ther consideration.  The  committee  met  again,  and  the  plain- 
tiff and  Hiarris  were  called  before  it.  Harris  was  proceeding 
to  give  certain  evidence  to  the  committee  with  respect  to  the 
charges  made,  when  he  was  stopped  by  certain  members  of  the 
committee,  and  his  evidence  was  not  allowed  to  be  given,  ap- 
parently on  the  ground  that  the  evidence  tendered  was  purely 
hearsay  and  not  of  his  own  knowledge.  Harris,  who  was 
clearly  not  on  good  terms  with  the  plaintiff,  was  apparently 
dissatisfied  with  the  action  of  the  committee,  and  thereupon 
sought  an  interview  with  one  McRae,  who  was  in  the  employ 
of  the  defendant  company  and  a  reporter  for  a  newspaper 
published  by  them  in  the  city  of  Edmonton.  He  made  cer- 
tain statements  to  McRae  with  regard  to  the  action  of  the 
committee  and  with  regard  to  the  evidence  which  he  could 
have  given  them  if  he  had  been  permitted  to  do  so.  McRae 
thereupon  wrote  an  article  for  his  newspaper,  quoting  the 
statements  of  Harris,  which  article  appeared  in  the  issue  of 
vlst  April,  1908,  and  which  is  as  follows: — 

"  OflScer  Harris  Claims  he  was  Unjustly  Treated. 

"The  Police  Committee  of  the  Strathcona  City  Council 
Refused  to  Hear  the  Charges  that  he  Wished  to  Make  against 
Police  Chief. 

"The  trouble  in  Strathcona  police  department  is  by  no 
means  at  an  end  as  the  result  of  what  the  *  Plaindealer '  de- 
signates as  the  latest  '  kalsomining '  administered  by  the 
police  committee. 

"  Constable  Harris,  upon  whom  the  committee  shouldered 
the  blame  in  their  second  report,  is  naturally  very  indignant 
at  what  he  claims  is  grossly  unjust  treatment  to  him.  Last 
year's  police  committee  commended  his  work  in  strong  terms, 
and  he  thinks  it  is  very  strange  that  he  should  receive  such 
unfair  treatment  as  he  has  now  done.  Before  the  last  report 
was  drawn  up,  he  was  summoned  before  the  committee,  but 
they  refused  to  hear  half  his  story  when  it  incriminated  the 
chief.  No  charges  have  been  made  against  him  by  the  chief, 
and  when  he  asked  the  chief  before  the  committee  if  he  had 
any  to  prefer  he  said  that  he  had  none. 

"  Constable  Harris  emphatically   denies  that  he  endea- 
voured to  secure  for  himself  the  position  of  chief  of  police. 
▼OL..  viii.  W.I  n.  MO.  8  —45 
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In  fact  he  has  repeatedly  refused  to  accept  the  position  if  it 
were  offered  to  him. 

"  *  The  committee  in  their  report  sa}'  that  I  made  no 
charges  against  the  chief,  but  I  did,  and  I  said  that  he  re- 
peatedly snubbed  me  when  he  was  intoxicated.  I  have  seen 
him  drinking  in  hotels  and  staggering  home  drunk  with  his 
uniform  on.  I  was  not  desirous  of  acting  the  public  prose- 
cutor against  the  chief,  but  I  told  the  committee  of  the  coun- 
cil many  facts  on  which  they  could  work  if  they  wished  to  do 
so. 

"'I  started  to  tell  the  committee  of  certain  statements 
that  had  been  made  concerning  the  chief,  to  me,  by  a  woman 
of  ill-fame,  but  Aid.  Bush  refused  to  hear  what  I  had  to  say. 
When  I  remonstrated  with  this  woman  for  noises  at  night 
near  her  house,  she  told  me  that  she  was  safe,  as  she  was  pay- 
ing $15  a  month  to  secure  her  from  prosecution.  This  the 
committee  refused  to  listen  to. 

"  *  When  the  meeting  of  the  committee  took  place,  I  ex- 
pected there  was  to  be  another  session,  but,  as  the  case  looked 
bad  for  the  chief,  it  was  apparently  smothered  up  by  the  com- 
mittee.' 

"  Officer  Harris  says  the  matter  will  not  rest  now,  and  he 
is  determined  to  see  that  he  gets  justice  and  a  square  deal." 

On  24th  April  the  plaintiff  began  this  action  against  the 
defendant  company  for  libel,  and  in  his  statement  of  claim 
the  libel  complained  of  is  stated  to  be  contained  in  that  por- 
tion of  the  above  article  commencing  with  the  words  "  Con- 
stable Harris  emphatically  denies,"  and  ending  with  the  words 
''  apparently  smothered  up  by  the  committee."  The  libellous 
statements  and  innuendoes  complained  of  are  that  it  was  in 
effect  asserted  in  the  article  that  the  plaintiff  was  a  drunkard, 
that  he  used  intoxicating  liquors  while  on  duty,  that  he  ac- 
cepted bribes  from  women  of  ill-fame  for  which  he  guaran- 
teed them  immunity  from  prosecution  for  violation  of  the 
law,  and  that  he  was  unfit  for  the  tBsponsible  position  which 
he  held. 

The  statement  of  defence  as  originally  filed  consisted, 
firstly,  of  an  account  of  the  events  to  which  I  have  referred 
as  leading  up  to  the  publication  of  the  article  complained  of, 
and  also  of  certain  events  which  occurred  subsequently  there- 
to in  connection  with  the  position  of  the  plaintiff  and  the 
charges  against  him ;  secondly,  of  a  denial  of  malice  in  the 
publication  of  the  article;  and  thirdly,  of  a  plea  that  the  de- 
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fendant  company  never  themselves  made  the  assertions  com- 
plained of,  but  only  "  obtained*  news  "  that  Harris  intended 
to  make  charges  against  the  plaintiff  of  the  nature  referred  to 
in  the  article  in  question ;  that  said  Harris  did,  in  fact,  after- 
wards make  such  charges,  and  that  such  charges  were  inves- 
tigated by  a  Judge  of  this  Court.  The  defendant  company 
paid  into  Court  the  sum  of  $50  in  full  of  any  damages  that 
the  plaintiff  may  have  suffered. 

As  the  pleadings  then  stood  before  the  opening  of  the  trial, 
there  was  no  denial  of  publication  and  no  plea  of  justifica- 
tion, and  the  pleas  then  on  the  record  did  not,  in  my  opinion, 
constitute  good  pleas  at  all.  Only  by  a  very  remote  infer- 
ence from  the  wording  of  them  could  they  be  held  to  con- 
stitute possibly  a  plea  of  privilege  or  of  fair  comment  or  of 
both,  or  possibly  with  respect  to  part  of  the  article  a  denial 
of  the  innuendoes  alleged.  At  the  opening  of  the  trial  counsel 
for  the  defendant  company  applied  for  and  obtained  leave  to 
amend  their  defence  so  as  to  insert  a  plea  to  the  effect  that 
in  so  far  as  the  article  consisted  of  a  report  of  the  evidence 
given  at  the  committee  meetings  the  report  was  correct,  and, 
as  I  assume  was  intended,  for  no  formal  amendment  was 
drawn  up,  therefore  privileged,  and  that  in  so  far  as  it  con- 
sisted of  comment,  though  it  was  not  stated  upon  whom  or 
what,  the  comment  was  fair  comment. 

As  there  was  no  plea  of  justification,  I  am  not  concerned 
here  in  any  way  with  the  truth  or  falsehood  of  the  statements 
or  alleged  innuendoes  complained  of.  No  evidence  in  chief 
was  given  by  the  plaintiff  or  by  any  witness  on  his  behalf,  but 
the  plaintiff  was  called  by  his  counsel  in  rebuttal,  and  was 
cross-examined  without  objection  as  to  the  truth  of  the  state- 
ments complained  of.  This  in  any  case  was  allowable  only 
as  to  credit,  and  it  would  seem  that  in  the  circumfitances  even 
this  should  not  have  been  permitted :  see  Odgers,  p.  377,  cit- 
ing Bracegirdle  v.  Bailey,  1  F.  &  F.  536.  In  any  case  plain- 
tiff's answers  must  be  taken  as  true  and  final :  Odgers,  p.  376. 

Xow,  in  the  first  place,  it  is  quite  plain  that  the  article 
did  contain  two  statements  which  are  clearly  libellous.  The 
statement  "  I  have  seen  him  drinking  in  hotels  and  stagger- 
ing home  drunk  with  his  uniform  on,"  must  without  question 
liave  been  understood  by  every  one  who  read  it  in  the  con- 
nection in  which  it  was  printed  as  referring  to  the  plaintiff, 
and  on  the  face  of  it,  it  is  a  libellous  statement  per  se,  because 
it  referred  to  the  plaintiff  with  respect  to  his  occupation  and 
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employment.  The  same  thing  exactly  may  be  said  of  the 
statement  "  When  I  remonstrated  with  this  woman  for  noises 
at  night  near  her  house,  she  told  me  that  she  was  safe,  as  she 
was  paying  $15  a  month  to  secure  her  from  prosecution." 
This  must  be  read  with  the  preceding  sentence,  and,  when  so 
read,  clearly  means  that  a  woman  of  ill-fame  had  told  Harris 
that  she  was  paying  the  plaintiff  $15  a  month  for  protection 
from  prosecution.  It  is  no  defence  to  liability,  though  it  is 
clear  that  it  may  mitigate  the  damag^es,  that  the  libellous 
statement  was  not  made  directly  by  the  defendant  company, 
but  was  simply  given  as  the  statement  of  a  third  party,  or 
that  it  appears  on  the  face  of  it  that  even  such  third  party 
was  himself — in  this  case  Harris — repeating  the  assertion 
of  a  fourth  party.  Every  repetition  is  a  new  publication 
There  is  therefore  nothing  whatever  in  the  defence  set  up  in 
the  9th  paragraph  of  the  statement  of  defence  that  the  d^ 
fendant  company  did  not  assert  so  and  so.  It  is  in  law  suffi- 
cient, unless  there  is  a  ground  of  privilege,  as  to  which  I  shall 
speak  presently,  that  they  represent  a  third  party  as  assert- 
ing or  as  repeating  a  fourth  party's  assertion. 

With  respect  to  the  pleas  of  privilege  and  of  fair  com- 
ment, the  two  assertions  stand  in  a  somewhat  different  posi- 
tion. The  first  statement  as  to  drunkenness  had,  as  I  find 
as  a  fact,  been  given  in  evidence  by  Harris  at  the  first  meet- 
ing of  the  committee.  The  second  statement,  the  report  of 
what  the  woman  had  told  him,  had  never  been  given  in  evi- 
dence at  all. 

Now,  the  defendant  company,  in  publishing  the  first  state- 
ment, did  not  pretend  in  any  way  to  be  giving  a  report  of  the 
first  investigation.  That  investigation  had  occurred  some  6 
or  7  weeks  before.  A  very  nice  point  might  have  arisen  if  on 
the  next  day  after  that  investigation  Harris  had  told  another 
person,  A,  what  evidence  he  (Harris)  had  given  there,  and 
ii  A  had  stated  to  B  that  Harris  had  given  such  evidence. 
There  is  no  doubt  in  my  mind  that  the  investigation  of  sucii 
charges  against  an  official  in  the  plaintiff's  position  by  such  a 
public  body  as  the  police  committee  was  a  matter  of  public 
interest,  not  only  in  Strathcona  but  in  the  whole  country,  and 
that  a  correct  report  of  the  evidence  there  given  would  bt* 
privileged.  Xor  is  there  any  doubt  that  the  publishers  of 
newspapers  stand  in  no  more  favourable  position  as  to  privi- 
lege than  any  single  individual.  Tn  the  case  I  have  sup- 
posed, therefore,  A  would  not  have  been  liable  to  the  plaiptin 
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for  his  publication  to  B.  But  in  this  case  the  circumstances 
are  different.  Some  6  or  7  weeks  had  passed.  It  will  hardly 
k  contended  that  an  enterprising  newspaper  was  then  pur- 
porting to  publish  a  report  of  the  proceedings  of  the  commit- 
tee which  had  taken  place  6  or  7  weeks  before.  Moreover,  the 
statement  as  to  drunkenness  with  which  1  am  dealing  does 
not  on  its  face  purport  to  be,  and  1  do  not  think,  in  the  cir- 
cumstances  which  I  have  mentioned,  I  should  infer  or  that 
a  reader  would  infer,  that  it  was  intended  to  be,  a  report 
either  by  Harris  himself  or  by  the  defendant  company  of  the 
evidence  at  that  investigation.  It  was  simply  and  plainly  a 
reagsertion  as  a  fact  by  Harris  that  he  had  seen  the  plaintiff 
staggering  home  drunk  with  his  uniform  on.  1  can  find  no 
authority  for  the  proposition,  and  I  tliink  no  one  would  seri- 
ously suggest  it,  that  the  fact  that  a  witness  at  such  an  inves- 
tigation, where  his  words  would  no  doubt  l)e  privileged,  had 
?wom  to  certain  facts,  would  justify  him  in  walking  out  of 
the  room  and  reasserting  to  every  passer-by  as  fact,  not  as 
what  he  had  sworn  to,  but  as  substantive  fact,  the  statements 
he  had  there  made.  I  think  what  Harris  stated  in  the  sen- 
tence quoted  to  McRae,  and  what  the  defendant  company 
published,  was  in  no  sense  a  report  of  the  evidence  at  the 
investigation,  but  an  independent  reassertion  of  the  fact  of 
drunkenness.  This,  I  think,  disposes*  of  the  question  of 
privilege  adversely  to  the  defendant  company. 

What  is  the  position  with  regard  to  the  plea  of  fair  com- 
ment? There  is  no  doubt  that  the  right  to  make  fair  com- 
ment on  matters  of  public  interest  is  enjoyed  by  individuals 
as  well  as  newspaper  publishers,  and  that  if  Harris,  in  saying 
what  he  did  to  McRae,  was  only  commenting  on  the  action  of 
the  committee,  there  would  be  no  slander  as  far  as  he  is  con- 
cerned, and  it  seems  to  me  that  it  would  follow  that  the  de- 
fendant company,  in  publishing  his  comment,  would  be  in  just 
as  good  a  position  as  he.  It  wa^  proven  that  Harris  did  tell 
the  committee  when  giving  his  evidence  that  he  had  seen 
the  plaintiff  drinking  in  hotels  and  staggering  drunk,  though 
it  is  doubtful  if  he  mentioned  the  uniform.  Assuming,  how- 
ever, that  he  did  mention  the  uniform,  let  us  look  at  the  mat- 
ter thus.  If  Harris  had  said  to  McRae,  "  I  told  the  com- 
mittee that  I  had  seen  the  chief  drinking  in  hotels,  &c.,  but 
they  refused  to  believe  me  and  made  up  a  report  exonerating  ^ 

the  chief,  contrary  to  what  they  should  have  done,''  that  " 

would,  in  my  view,  undoubtedly  have  constituted  a  fair  com- 
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ment  by  Harris ;  it  would  have  relieved  liim  from  liability, 
and  therefore  I  think  also  the  defendant  company,  because 
there  would  then  have  been  no  libel  at  all  which  it  would  take 
a  privilege  to  cover.     It  is  clear,  however,  that  the  distinction 
I  have  drawn  when  discussing  the  question  whether  the  libel 
was  privileged  as  a  correct  report  of  the  evidence  taken,  mu?t 
also  apply  here  in  dealing  with  the  question  of  fair  com- 
ment.    If  the  sentence  in  question  constituted  an  independ- 
ent reassertion  of  the  fact  of  drunkenness.,  it  seems  to  me 
that  the  defence  of  fair  comment  must  also  fail.    That  de- 
fence arises  where  certain  facts  are  assumed  to  be  true,  where 
there  is  no  contest  whatever  as  to  the  truth  of  the  facts  as- 
sumed.    Indeed,  fair  comment  must  never  consist  of  the  as- 
sertion of  fact  at  all.     It  consists  of  opinions  and  inferences 
from  facts  assumed  to  be  true.     It  is  plain  from  all  the  cases 
that  the  two  are  quite  distinct  and  must  be  clearly  separated. 
Besides,  as  there  is  here  no  plea  of  justification,  and  as  tlw 
fair  comment  attempted  to  be  shewn  is  really  fair  comment 
not  upon  the  plaintiff  as  a  public  official  or  upon  his  acts,  but 
upon  the  police  committee  and  the  acts  of  that  committee,  it 
is  clear  that  tlie  real  fact,  wliioh  after  all  must  be  taken  to  be 
the  foundation  of  the  alleged  comment  in  this  case,  is  not 
that  Harris  had  seen  the  plaintiff  drinking,  &c.,  but  the  fact 
that  Harris  had  sworn  before  the  committee  that  he  had  s^ 
seen  the  plaintiff.     It  was  the  committee's  rejection  and  dis- 
regard of  this  evidence  that  Harris  complained  of  and  wa? 
commenting  upon   in   the  statements  whicli  the  defendant 
company  published.     In  making  this  comment  there  was  no 
need  to  repeat  liis  assertions  as  facts.     The  distinction,  1 
confess,  is  a  rather  fine  one,  but  it  seems  to  me  to  be  a  real 
one,  and  that  the  result  is  that  the  defendant  company  are 
liable  with  respect  to  the  first  libel  complained  of. 

As  to  the  second  libel,  the  position  is  simpler.  Harri? 
had  never  given  any  evidence  before  the  committee  touching 
the  question  of  bribery.  In  the  interview  in  question  he  wa? 
simply  stating  the  evidence  he  might  and  would  have  given 
if  he  had  been  permitted.  There  can,  therefore,  be  no  ques- 
tion of  privilege  on  the  ground  of  a  correct  report  of  a  public 
proceeding.  With  respect  to  the  question  of  fair  comment, 
it  is  to  be  observed  again  that  the  comment  is  pleaded  as  be- 
ing a  comment,  not  upon  the  plaintiff,  but  upon  the  police 
committee  for  their  action  in  rejecting  the  evidence  which 
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Hanis  tendered;  at  least,  that  is  what  I  understood  to  be  the 
position  of  defendants'  counsel  in  his  argument? 

I  have  succeeded,  after  considerable  search,  in  finding 
two  authorities  which  are  in  point  on  this  question.  The 
first  is  the  case  of  Hibbins  v.  Lee,  11  L.  T.  N.  S.  541.  This 
case  was  a  case  in  which  the  plaintiff  h^d  been  charged  before 
certain  magistrates  for  an  offence,  and  they  had  heard  some 
evidence,  had  rejected  other  evidence  which  was  tendered,  and 
dismissed  the  charge.  An  anonymous  writer  then  wrote  a 
letter  for  publication  in  the  defendants'  newspaper  making 
eonunents  upon  the  action  of  the  magistrate,  and  in  the  letter 
he  stated  certain  other  evidence  that  could  have  been  given 
if  the  magistrates  had  been  disposed  to  receive  it.  The  de- 
fendants published  this  letter  in  their  newspaper,  although 
anonymously,  and  refused  to  give  the  name  of  the  writer,  so 
they  were  the  only  persons  who  could  be  sued.  T^n  that  case 
Cockbum,  C.J.,  in  his  charge  to  the  jury,  clearly  lays  down 
the  principle  that  there  was  no  justification  for  quoting  this 
other  evidence  that  might  have  been  given.  He  says :  "  But 
the  letter  itself  certainly  goes  further,  and  not  merely  com- 
ments on  the  facts  proved  at  the  first  hearing,  but  on  ev-idence 
which  might  have  been  adduced."  He  left  it  to  the  jury  to 
?ay  whether  it  was  the  intention  of  the  writer  of  the  letter  not 
merely  to  comment  on  the  action  of  the  magistrates,  but  to 
assert  that  the  plaintiff  was  really,  in  fact,  guilty  of  the 
charge.  That  comes  very  near  the  present  case,  and  it  seems 
to  me  that,  following  it,  the  question  for  me  to  decide  is 
dimply  whether  Harris,  when  he  made  this  statement  to 
McRae  which  is  complained  of  and  which  the  defendant  com- 
pany published,  intended  merely  to  comment  on  the  action 
of  the  committee  or  intended  to  assert  that  the  plaintiff  was 
guilty  of  receiving  bribes.  Reading  the  whole  of  the  last 
paragraph  of  the  article  complained  of,  I  have  come  to  the 
conclusion  that  that  was  Harris's  intention.  You  notice  he 
said:  "When  the  meeting  of  the  committee  took  place,  I 
expected  there  was  to  be  another  session,  but,  as  the  case 
looked  bad  for  the  chief,  it  was  apparently  smothered  up  by 
the  committee."  I  am  unable  to  take  any  other  meaning 
from  those  words  published  than  that  Harris  really  did  intend 
to  insinuate  by  an  innuendo  that  the  plaintiff  had  been  guilty 
of  taking  money  from  this  woman  for  the  purposes  men- 
tioned, and  that  being,  as  I  find,  the  real  intention  of  Harris, 
although  he  is  not  the  persr)n  sued,  yet  the  defendant  com- 
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pany  published  his  statements,  and  they  are  therefore  liable 
just  as  much  as  the  defendants  were  liable  in  the  ca^  of 
Hibbins  v.  Lee. 

Another  case  which  is  a  little  in  point  is  Helsham  v. 
Blackwood,  reported  in  11  C.  B.  Ill,  in  which  the  plaintiff 
had  been  tried  for  murder  and  acquitted.     The  killing  had 
taken  place  in  a  duel,  and  a  long  time  afterwards  the  defend- 
ant published  an  article  dealing  with  this  murder  trial,  and 
he  spoke  in  the  article  of  certain  evidence  that  might  haie 
been  given,  but  was  not  given,  with  regard  to  the  plaintiff 
having  practised  up  the  night  before  with  his  pistols.    The 
words  were :  '*  It  was  understood  that  the  counsel  for  the 
prosecution  were  in  possession  of  a  damning  piece  of  evidence, 
viz.,  that  the  prisoner  (meaning  the  plaintiff)  had  spent  nearly 
the  whole  of  the  night  immediately  preceding  the  duel  in 
practising  pistol  firing."     One  of  the  Judges  in  giving  judg- 
ment in  the  case,  Talfourd,  J.,  said — it  was  with  respect  to 
this  damning  piece  of  evidence  which  it  was  said  might  have 
been  given — "  If  the  argument  of  Mr.  Peacock  is  to  have  any 
effect,  it  will  follow  that  every  man  who  has  had  the  misfor- 
tune to  be  tried  for  a  crime,  will  be  for  ever  out  of  the  pale 
of  tlie  law."     I  may  say  that  it  is  peculiar  that  in  the  libel 
in   this  case   the  defendant  used   the  very  expression  that 
Harris  used  in  this  present  case,  the  case  looked  black  for  the 
prisoner,  it  ''  looked  black  enough  to  those  who  knew  the 
law.*'     Xow,  it  seems  to  me  that  an  exactly  similar  situation 
exists  here.     If  it  were  possible,  simply  because  there  has 
been  an  investigation  of  a  charge  against  a  man  in  the  plain- 
tiff's position,  which  ended  practically  in  his  favour,  for  any 
person  to  make  a  statement,  in  commenting  upon  that  inves- 
tigation, that  such  and  such  evidence,  and  giving  the  evidence, 
might  liave  bwn  given  if  they  had  received  it,  why  every 
man  that  had  been  tried  for  a  criminal  charge  and  acquitted, 
as  Talfourd,  J.,  said,  would  be  out  of  the  pale  of  the  law 
One  could  make  any  sort  of  statements  he  pleased  in  regard 
to  evidence  that  might  liave  been  given  and  have  it  covered 
up  by  tlie  principle  for  which  Mr.  Biggar  contended,  and  as 
counsel  in  that  case  contended.     I  do  not  think  that  the  plea 
of  fair  comment  is  wide  enough  to  justify  such  a  proceeding 
as  that.     All  they  have  any  right  to  do,  it  seems  to  me,  is  to 
say   that   they   understand   certain   very   damning  evidence 
could  have  been  given,  but  they  have  no  right  to  state  what 
that  evidence  was  unless  it  had,  in  fact,  been  given.    I  am. 
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therefore,  of  opinion  that  the  plea  of  fair  comment  does  not 
cover  the  last  of  the  two  libels  complained  of,  and  that  the 
defendant  company  are  liable,  technically  at  any  rate,  in 
respect  to  that  libel  also. 

With  respect  to  the  amount  of  the  damages,  Odgers, 
at  p.  369,  says:  "If  the  defendant  in  repeating  the  story 
as  it  reached  him  gives  it  as  hearsay,  and  states  the  source 
of  his  information,  then,  but  only  then,  is  the  fact  that  he 
did  not  originate  the  falsehood,  but  innocently  repeated  it, 
allowed  to  tell  in  hia  favour,  as  proving  that  he  bore  the 
plaintiff  no  malice/'  Thus,  where  it  appears  on  the  face 
ft  a  libel  that  it  is  founded  on  a  statement  in  a  certain  news- 
paper, the  defendant  is  entitled  to  shew  that  he  did  in  fact 
read  such  statement  in  that  newspaper,  and  wrote  the  libel 
believing  said  statement  to  be  true.  So,  if  in  the  libel  the 
defendant  has  named  A  as  his  informant,  he  may  prove 
in  mitigation  that  he  did  in  fact  receive  such  information 
from  A,  though  of  course  this  is  no  defence  to  the  action/' 
Here  the  evidence  of  McKae  shews  that  he  did,  in  fact,  re- 
ceive the  information  from  Harris,  and  I  am  quite  convinced 
that  the  article  was  published  without  the  slightest  malice 
towards  the  plaintiff  at  all,  and  that  it  was  an  oversight  that 
it  appeared  in  the  paper.  As  Cockburn,  C.J.,  said  in  Hib- 
bins  V.  Lee :  "  We  all  know  what  we  owe  to  the  press,  and 
we  must  all  agree  that  it  would  be  very  hard  if,  while  com- 
municating to  us  day  by  day,  or  week  by  week,  an  immense 
Tiia?s  of  information,  the  publisher  or  printer  were  to  be  held 
ri  (Sponsible  more  than  necessary  for  any  casual  attack  upon 
private  character  which  may  happen  to  get  into  his  paper.^' 
Something  was  said,  however,  as  to  the  fact  that  these 
charges  were  well  known  to  have  been  made  and  other 
>imilar  charges  at  the  investigation.  Odgers  says:  '"  Evidence 
of  previous  publications  by  others  is,  as  a  rule,  inadmissible 
f'ven  in  mitigation  of  damages;  that  others  besides  the  de- 
fendant have  defamed  the  plaintiff  is  an  irrelevant  fact 
(Tucker  v.  Lawson,  2  Times  L.  R.  593):  and  so  is  the  fact 
that  on  such  former  occasions  the  plaintiff  did  not  sue  the 
pubhsher  or  take  any  steps  to  contradict  the  charges  made 
airainst  him.  And,  even  w^hen  the  falsehood  thus  unchal- 
lenged grows  to  a  persistent  rum  out  or  general  report,  which 
the  defendant  hears,  believes,  and  repeats,  this  is  not  re-  f 

yarded  in  law  as  a  mitigating  circumstance."  That  may  be 
^o,  but  it  seems  to  me  in  this  particular  case  some  allowance 
s^hould  be  made  for  the  fact  that  it  was  well  known  through 


ir 
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the  community  that  such  charges  were  being  made,  and  I 
do  not  propose  to  fix  any  very  large  amount  for  damages. 
1  think  I  will  make  it  a  little  larger  than  the  amount  paid 
into  Court.  The  damages  will  be  fixed  at  $75.  This  re- 
lieves me  from  the  necessity  of  considering  the  eflFect  of 
the  payment  into  Court  and  the  Rule  which  Mr.  Lavell 
quoted  in  regard  to  payment  into  Court  in  cases  of  libel  and 
slander.  Costs  will  be  on  the  lower  scale  except  with  respect 
to  disbursements  already  paid,  which  will  be  taxed  as  they 
were  paid;  and,  if  neceseaiy  for  me  to  say  so,  there  will 
be  no  set-off  on  account  of  the  action  being  brought  in  the 
larger  scale.  ,  , 
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Prendergast,  J.  June  22xd,  1908. 

TRIAL. 

HUTCHINSON  v.  SCHLEUTEH. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land—^^a^^^ 
of  Title  in  Vendor— Failure  to  Procure  Title— Endena 
— Damages  for  Breach  of  Contract  —  Losi^  of  Increased 
Value  of  Land — Improvements. 

Action  for  specific  performance  of  a  contract  or  for 
damages  and  also  to  recover  money  lent.  Counterclaim  for 
the  ])rice  of  goodfe  sold. 

A.  Casey,  Eegina,  for  plaintiff. 
C'reoar,  Huml)olt,  for  defendant. 

Prendergast,  J. : — The  plaintiff  alleges  that  by  memor- 
andum in  writing  the  defendant  agreed  to  sell  to  him  for 
$10  an  acre  a  certain  quarter-section,  of  which  the  defendant 
represented  himself  to  be  the  owner,  and  at  the  same  time 
verbally  undertook  to  have  a  proper  contract  prepared  for 
execution;  that  he  (plaintiff)  paid  defendant  $480  on  account 
at  the  time  of  the  signing  of  the  memorandum,  as  the  same 
called  for,  and  thereafter,  with  the  defendant's  leave  and 
knowledge,  made  improvements  on  the  land ;  that  he  has  re- 
]K'ateclly  asked  the  defendant  for  a  proper  agreement  of  sale 
in  writing,  which  the  defendant  has  always  refused:  and  he 
claims  specific  performance  or  damages. 
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The  defence  h,  in  effect,  that  the  defendant  did  not  re- 
present himself  as  owner  of  the  said  land,  but  simply  agreed 
with  the  plaintiff  that,  acting  as  his  agent,  he  would  attempt 
to  procure  the  same  for  him  at  the  price  stated,  which  he 
was  unable  to  do,  aK  the  said  quarter-section  was  vested  in 
the  Crown. 

The  plaintiff's  version  is  that  in  the  forepart  of  1906 
his  son  William  had  preceded  him  to  this  province,  and, 
>nth  the  defendant's  aid,  had  selected  in  the  vicinity  of 
Mandal  post  office  3  homesteads — one  for  himself,  one  fat  the 
plaintiff,  and  one  for  another  of  the  plaintiff's  sons.  In  the 
latter  part  of  April  of  the  same  year,  the  plaintiff,  being 
on  his  way  to  his  newly  acquired  homestead,  stopped  at 
Davidson  and  was  there  introduced  to  the  defendant  by 
Alfred  Gough,  the  owner  of  a  restaurant  where  both  parties 
were  stopping.  The  defendant  had  apparently  already  in- 
quired from  William  Schleuter  whether  his  father  was  likely 
to  buy  any  land,  and  he  made  the  same  inquiry  from  plain- 
tiff himself  on  this  occasion — to  which  the  latter  replied, 
*''  Yes,  if  the  quaTter  is  close  to  my  home?*tead,''  and  in  turn 
asked  the  defendant  if  he  had  any  land  himself.  The  plain- 
tiff says  the  defendant's  reply  was,  "  I  have  got  the  very 
quarter  that  will  suit  you,''  and  that  he  added  that  he  had 
f^old  the  Grand  Trunk  Pacific  a  half-section,  and  had  still 
a  quarter  left.  If  these  were  the  words  used  by  the  defend- 
ant, the  plaintiff  would  naturally  understand,  as  he  says  he 
did,  that  the  quarter-section  which  would  "  suit  "  him  as 
adjoining  his  homestead,  and  the  quarter-section  which  the 
defendant  **  had  left,"  we'ie  the  one  and  same  quarter-section 
owned  by  him. 

The  defendant  says,  on  the  other  hand,  that  he  did  not 
lead  the  plaintiff  to  believe  that  he  owned  the  quarter-sec- 
tion here  in  question,  and  that  the  statement  that  he  had  a 
quarter  left  had  no  reference  to  this  one.  He  says  he 
t^imply  told  the  plaintiff  that  he  thought  the  quarter  adjoin- 
ing his  (the  plaintiff's)  homestead  was  yet  available,  and  that 
later  on,  when  shewing  him  the  two  adjoining  pieces,  he  re- 
plied to  the  plaintiff's  inquiry  a^  to  the  price  of  the  latter, 
'*tbat  is  supposed  to  be  sold  by  the  Saskatchewan  Land 
Company  at  $10."  Having,  however,  admitted  making  the 
statement  that  he  had  formerly  three  quarters,  but  had  sold 
two  to  the  Grand  Trunk  Pacific  and  had  one  left,  and  being 
avsked  which  quarter  he  had  left,  the  defendant  gives  the 
unexpected  answer,  *^The  one  I  was  living  on,"  and  he  adds: 
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"  I  did  not  tell  him  that  quarter-section  was  the  one  I  was 
living  on,  because  he  did  not  ask  me."  Alfred  Gough,  how- 
ever, 8a}iR  that  before  the  plaintiff  artived  at  Davidson,  the 
defendant  asked  him  if  he  (the  plaintiff)  had  money  and 
paid :  *'  If  you  introduce  me  when  he  comes,  I  can  supply 
him."  He  is  also  positive  in  swearing  as  follows,  with  re- 
spect to  the  conversation  between  the  plaintiff  and  defend- 
ant already  referred  to :  *'  He  (the  defendant)  said  he  had  the 
quarter  next  door  to  Mr.  Hutchinson's  homestead,  adjoining 
.  .  .  he  said  he  had  the  land  adjoining  the  homestead 
.     .     .     he  said  he  had  the  land." 

The  plaintiff  says  that  having  viewed  the  land  as  stated, 
the  defendant  gave  him  the  price  as  $10  per  acre,  $3  down 
and  the  balance  in  T  annual  payments  without  interest. 
The  defendant  swears  that  he  simply  said  that  it  was  sup- 
posed to  be  sold  by  the  Saskatchewan  Land  Company  at  $10, 
without  mentioning  cash  payment  or  any  other  terms,  and 
that  it  was  the  plaintiff  of  his  own  motion  who  said  that  ho 
would  give  $3  an  acre  to  start.  The  defendant  nevertheless 
admits  that  he  then  spoke  to  the  plaintiffs  about  money, 
but  gives  this  explanation,  *'  T  spoke  about  shewing  his 
money,  to  sliew  ho  was  in  earnest. ''  To  emphasize  his  con- 
tention that  the  plaintiff  undefTstood  that  he  would  only  he 
acting  as  his  agent,  the  defendant  says  that  this  conversa- 
tion occurred  when  he  was  about  to  leave  for  Davidson, 
where  the  Saskatchewan  Land  Company  had  an  office,  and 
that  the  plaintiff,  being  desirous  of  taking  advantage  of  the 
o]i])ortunity,  then  said.  ^'  You  might  look  up  this  matter  of 
land  for  me.^' 

The  following  document  was  then  drawn  and  signed  by 
the  defendant :  *'  Mandal,  Saskatchewan.  April  28.  1906. 
deceived  of  James  Hutchinson  the  sum  of  $480  for  the  south- 
oast  quarter  of  section  3,  township  32,  range  25,  2W,  as  a 
j)ayment  at  the  rate  of  $3  per  acre.''  The  plaintiff  paid  the 
defendant  $480,  and  the  latter  left  for  Davidson.  The 
plaintiff  says  he  understood  that  the  only  reason  for  the  de- 
fendant going  to  Davidson  was  that,  not  being  a  lawyer,  he 
would  liave  to  have  the  papers  prepared  there. 

The  plaintiff  says  that  the  defendant,  after  returnin;: 
fioni  Davidson,  gave  him  to  understand  that  the  papers 
would  be  forthcoming  shortly.  He  at  all  events  inquired 
from  time  to  time  (he  says  7  or  8  times)  if  the  papers  had 
come,  and  stata<  that  the  defendant  on  every  occasion 
expressed  his  surprise  that  they  had  not  yet  reached  him. 
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In  the  meantime  the  plain  aff  was  going  on  with  improve- 
ments on  the  said  quarter-section.     He  say^  he  first  asked  J 
the  defendant  if  it  were  safe  for  him  to  do  so,  and  that  the  f 
latter  replied,  '^  Go  on."     This  is,  however,  denied  by  the                             if 
defendant,  who  says  he  told  him  that  he  would  advise  him 
not  to  build  until  he  had  the  contract,  although,  as  far  as  he 
could  see,  nobody  had  the  land  yet.     The  plaintiff,  during 
that  spring  and  summer,  erected  on  the  quarter-section  a 
house  and  stable  which  he  values  at  $400  and  $100  respect-                              i-^ 
ively,  bored  two  wells,  and  broke  three  acres  of  land.     5s"ow,                              ''^  \ 
the  defendant  hedged  a  good  deal  at  the  trial  with  respect  to                               >  *> 
his  knowledge  of  these  improvements  going  on,  and  finally  1 
said  he  knew  of  them  but  did  not  see  them,  as  he  could  not                              '.  ; 
see  them  from  his  place.     But  f'rom  the  evidence,  including                              *  • 
that  of  his  ow^n  brother,  it  is  clear  that  the  defendant  could                              '  J 
see  and  did  see  from  his  own  homestead  that  improvements 
were  being  performed  on  the  quarter  in  question,  that  ho 
passed  by  there  several  times,  and  even  entered  the  house                              • . 
which  the  plaintiff  had  put  up.                                                                               | : 

Finally,  in  September,  being  unable  to  get  satisfaction 
from  the  defendant,  and  having  heard  that  Helgeson  Bios., 
real  estate  agents  of  Regina,  had  the  sale  of  the  said  quarter,  ^ 

the  plaintiff  wrote  to  them  and  got  their  reply  that  such 
was  not  the  case,  and  some  time  after  the  defendant  an- 
nounced to  him  that  the  land  could  not  be  had.  The  plain-  ' 
tiff  says  he  told  him  then,  '*  But  I  thought  you  had  the 
land," — and  that  the  defendant  leplied:  **  Xo,  I  have  not 
irot  it;  it  has  gone  back  to  the  Crown.''  The  defendant 
then  offered  to  give  the  $480  back  to  the  plaintiff,  but  the 
latter  refused  to  accept  the  same  in  settlement,  saying  that 
he  moreover  wanted  interest  and  damages  for  the  loss  of  1  ♦ 
his  improvements  as  well  as  for  the  increased  value  of  the 
land  itself. 

The  defendant's  explanation  of  the  whole  matter  is  that 
he  was  simply  doing  a  neighbourly  act.  He  does  not  say 
pxpressly  what  his  knowledge  was  as  to  the  position  in  which 
that  quarter-section  stood.  He  says  that  after  getting  the 
$480  from  the  plaintiff,  he  proceeded  to  Davidson  and  then* 
went  to  the  office  of  the  Saskatchewan  Land  Company,  but 
lound  the  same  closed.  He,  however,  happened  to  meet 
there  Stayner  Helgeson,  of  Helgeson  Brothers,  and  inquired  • 

if  they  had  that  quarter  for  sale.     Helgeson  replied  that 
he  could  not  say  just  then,  but  \70uld  look  up  their  lists  at  '[  ^ 

Kegina  and  let  him  know.     The  defendant  then  asked  him 
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to  try  and  secure  it,  and  he  gave  him  $100  to  bind  the  bar- 
gain. An  exchange  of  letters  followed  between  the  two, 
extending  over  a  period  of  some  10  months,  the  import  of 
which  was,  on  Helgeson's  part,  that  they  were  making  in- 
quiries, until  he  stated  definitely  that  the  quarter-section 
vras  still  vested  in  the  Crown. 

Xow,  Gtayner  Helgeson  corrohorates  a  good  deal  of  tlie 
defendant's  evidence  as  to  the  conversation  they  had  together 
at  Davidson.  He  says  that  he  is  sure  that  the  defendant 
told  him  **  that  he  wanted  it  for  another  party/'  and  **  that  lie 
said  that  the  land  would  be  $10  an  acre."  He  also  says:  ''I 
understood  it  that  way,  that  he  wanted  the  contract  drawn 
in  the  name  of  another  party;''  but  he  does  not  remember 
the  name.  This  seems  at  first  sight  to  support  the  dt*- 
fendant's  contention  that  he  was  not  looking  for  a  profit  for 
himself.  But,  upon  further  consideration,  this  becomes 
less  apparent  and  conclusive.  The  statement  that  **the 
land  would  be  $10  an  acre,^'  was  made  in  such  a  way  that 
it  may  simply  bear  the  interpretation  that  that  w^as  the  price 
settled  between  the  plaintiff  and  defendart.  Helgeson  al^o 
admits  that  the  defendant  asked  him  to  get  the  land  below 
$10,  at  $9  if  he  could.  Then,  the  making  of  the  contract  in 
the  name  of  the  plaintiff  would  still  leave  it  open  io  the 
defendant  to  say  that,  although  it  called  for  $9  only.  he. 
having  a  prior  option,  had  stated!  his  price  to  the  plaintiff 
as  $10,  and  he  could  keep  the  difference  as  his  profit  out  of 
the  $480  he  had  received.  Helgeson,  who  has  large  ex- 
perience in  such  matters,  was  in  the  best  position  to  gauge 
the  import  of  the  conversation,  and  he  says,  "  I  do  not  know 
if  he  was  getting  it  for  another  without  benefit  to  himself 
or  not.''  Of  course,  this  matter  of  profit  is  not  a  necessary 
element  here,  but  it  would  raise  a  presumption  by  shewin<r 
an  interested  motive. 

I  am  sure  the  defendant  did  not  intend  to  place  the 
plaintiff  in  the  position  in  which  he  is  to-day.  It  would 
be  against  his  own  interest  to  do  so.  The  explanation  of 
the  matter  seems  to  lie  in  the  following  facts.  The  Can- 
adian Northern  Railway  Company  had  obtained  from  the 
government  a  considerable  quantity  of  land  in  the  adjoining 
districts.  Some  of  those  lands  had  been  taken  over  by  the 
Saskatchewan  Valley  Land  Company.  Helgeson  Brother? 
had  also  been  instrumental  in  disposing  of  a  comparatively 
large  quantity,  and  the  defendant  had  assisted  them  in  tW? 
as  sub-agent,  having  done  a  considerable  amount  of  work  for 
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them.  There  is  evidence  to  the  effect  that  tliis  quaiter- 
>ection  formed  part  of  a  large  tract  held  by  the  Crown  sub- 
ject to  selection  by  the  railway  company,  but  that  some  diffi- 
cult)' had  arisen  preventing  the  company  from  making  the 
selection  then.  1  am  inclined  to  think,  that  the  defendant 
was  under  the  impression  that  the  selection  had  been  made, 
and  that  the  quarter-section  was  available,  and  he  presum- 
ably thought  for  that  reason  that  he  was  warranted  in 
leaving  the  plaintiff  under  the  impression  that  he  did,  be- 
lieving that  he  could  control  the  same  through  the  Hel- 
gesons,  as  he  had  done  for  other  land  before. 

The  two  buildings,  although  partly  of  sod  and  roofed 
with  poles,  which  would  make  it  hard  to  move  them,  can- 
not be  a  total  loss  to  the  plaintiff,  especially  as  his  home- 
>tead  is  adjoining,  and  1  will  allow  him  for  thes,e  $375. 
For  the  well,  at  one  dollar  a  foot,  1  allow  $36,  and  far  break- 
ing, harrowing,  and  discing,  $15. 

With  reference  to  the  loss  of  the  increased  value  on  the 
land,  it  was  laid  down  as  a  general  proposition  in  Flureau 
V.  Thornhill,  2  W.  Bl.  1178,  that  a  purchaser  of  land  is  not 
entitled  to  damages  for  the  loss  of  his  bargain  on  the  ground 
alone  that  the  vendor  through  want  of  title  is  unable  to 
convey  the  estate.  But  this  was  modified  in  Engell  v.  Fitch, 
L.  1{.  3  Q.  B.  314,  it  being  decided  there  that  the  above  rule 
i&  inapplicable  where  the  non-performance  arises,  not 
through  a  dilhculty  as  to  title,  but  from  the  fact  of  the 
vendor  not  having  tirst  secured  to  himself  the  property 
which  he  assumes  to  siell.  This  has  been  followed  by  an 
abundance  of  decisions  to  the  same  effect  both  in  the  English 
and  our  own  Courts.  For  the  loss  of  the  increased  value 
of  the  land,  1  allow  $2  an  acre,  or  $320 — making  in  all  on 
the  plaintiff's  claim  $746. 

The  plaintiff  also  claims  $128  for  money  lent  and  services 
performed,  and  the  defendant  has  a  counterclaim  for  $563.10 
for  goods  sold,  etc.  It  was,  however,  stated  in  couTse  of 
trial  that  the  parties  had  settled  these  differences  out  of 
Court,  the  plaintiff  admitting  a  balance  in  the  defendant's 
I'avour  of  $430,  which  will  be  the  amount  allowed  on  the 
defendant's  counterclaim. 

There  will  be  judgment  for  the  plaintiff  for  $316  and 
costs. 
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BASXATCHSWAV. 

Wetmore,  C.J.  June  24th,  1908. 

TRIAL. 

FOSTEK  V.  WOODWOBTH. 

Proffiiitsory  Notes  —  Indorsement  by  Debtor  to  Creditor  — 
Question  whether  as  Payment  or  i^ecurity — Evidenct  — 
Presentment — Waiver  —  Collateral  Security — Lien  Xokt' 
— Property  not  Passing, 

Action  to  recover  $228,  the  balance  alleged  to  be  due 
upon  a  sale  of  a  stallion  by  the  plaintiff  to  the  defendant. 

W.  M.  Kelloch,  Weyburn,  for  the  plaintiff. 
Black,  Weyburn,  far  the  defendant. 

Wetmore,  C.J.: — The  sale  took  place  in  April,  1^6. 
The  price  agreed  to  be  paid  for  the  animal  was  $300,  and 
it  was  to  be  paid  in  notes.  The  defendant  transferred  to  the 
plaintiff  a  note  made  by  one  Lewis  for  $50,  and  gave  his  ovb 
note  for  $22.  He  also  transferred  to  the  plaintiff  two  notes 
made  by  A.  F.  Heglin,  payable  to  the  order  of  the  defendant, 
one  for  $128  and  the  other  for  $100,  payable  respectively  on 
1st  November,  190(>  and  1907.  These  notes  were  dated 
Gth  A})ril,  1906.  He  also  delivered  to  the  plaintiff  as  se- 
curity for  the  Heglin  notes  two  lien  notes,  dated  7th  Febm- 
ary,  1J)0(),  one  for  $160,  payable  1st  November,  1906,  and 
the  other  far  $100,  payable  1st  November,  1907,  made  by 
one  James  W.  Murphy  in  favour  of  Heglin  or  order.  These 
last  mentioned  notes  were  given  for  two  mules  and  a  set  of 
work  harness.  These  Heglin  and  Murphy  notes  were  never 
paid,  and  it  is  with  respect  to  them  that  the  questions  in 
thisrsuit  arise.  The  defendant  asserts  that  these  notes  were 
received  absolutely  by  the  plaintiff  in  part  payment  for  the 
horsc\  and  that  they  were  not  presented  for  payment  when 
they  became  due,  and  notice  of  dishonour  was  not  given. 
The  Heglin  notes  were  transferred  to  the  plaintiff  by  in- 
dorsement. The  Murphy  notes  ^'ere  merely  delivered  to 
him;  as  a  matter  of  fact  they  had  never  been  indorsed  by 
Heglin;  and  the  plaintiff  set  up  that  these  Heglin  and 
Murphy  notes  were  never  intended  to  be  transferred  to  him 
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at  the  time;  that  he  merely  agreed  to  take  them  if  they  were 
made  satisfactory;  and  that  they  were  left  in  the  office  of 
the  Weyburn  Security  Company,  where  the  Heglin  notes 
were  payable,  until  the  security  contained  in  the  Murphy 
notes  was  made  available,  that  is,  until  it  was  put  in  such 
a  position  that  the  lien  could  be  made  secure  by  being 
registered;  that  the  security  was  never  perfected  as.  was 
contemplated;  and  that  consequently  the  property  in  the 
notes  never  passed  to  him,  and  that  it  was  understood  that 
it  was  not  to  pass  to  him  until  the  security  had  been  made 
satisfactory. 

The  evidence,  as  usual,  is  very  contradictory,  but  there 
is  testimony  which,  in  my  opinion,  throws  the  weight  of 
evidence  in  favour  of  the  plaintiff.     The  Lewis  note,  which 
formed  part  of  the  purchase  price,  was  admitted  to  have 
been  received  in  part  payment  for  the  stallion — that  was 
admitted  by  both  parties.    That  note  was  put  in  evidence, 
and  it  was  indorsed  by  the  defendant  to  the  plaintiff  "  with- 
out recourse,''  and  it  was  so  expressly  stated  in  the  indorse- 
ment.   The  two  Heglin  notes  were  simply  indorsed  in  the 
ordinary  way.     If  the  understanding  was,  as  alleged,  that 
the  Heglin  notes  were  received  absolutely  as  part  payment 
for  the  horse,  and  there  was  to  be  no  recourse  to  the  de- 
fendant, why  were  not  these  notes  indorsed  in  the  same  way 
that  the  Lewis  note  was  indorsed?     If  the  case  stopped 
there,   however,   probably   the   plaintiff's   right   to   recover 
niight  be  questionable,  because  it  is  asserted  that  there  was 
no  presentment  for  payment  of  these  Heglin  notes,  and  no 
notice  of  dishonour  given.    I  am  of  opinion,  however,  that, 
in  so  far  as  the  first  Heglin  note  is  concerned,  which  fell 
due  on  4th  November,  1906,  the  defendant  waived  present- 
ment and  notice  of  dishonour  by  promising  to  pay  that  note; 
in  fact  he  at  the  same  time  promised  to  pay  both  of  them, 
but  that  was  before  the  note  for  $100  had  fallen  due,  and 
I  am  doubtful  whether  the  waiver  could  apply  to  that  note. 
But,  putting  the  question  of  waiver  to  one  side,  I  am  of 
opinion  that  the  defendant  conducted  himself  in  a  way  that 
tends  to  bear  out  the  contention  of  the  plaintiff,  especially 
in  the  statement  he  made  to  Mr.  Dugald  Davidson,  the  clerk 
of  Mr.  Kelloch,  the  attorney  and  counsel  for  the  plaintiff, 
that  "  he  would  pay  the  notes  all  right,  but  asked  that  time 
niight  be  given  in  order  that  he  might  see  Heglin,  who  was 
at  the  time  somewhere  in  the  States."     This  testimony  the 
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defendant  does  not  deny.  Moreover,  the  plaintiff  did  not 
know  Heglin  or  Murphy;  the  Murphy  notes  as  a  security  by 
way  of  lien  were  useless.  It  was  very  unlikely,  therefore, 
that  the  plaintiff  would  accept  these  notes  as  absolute  pay- 
ment for  his  stallion.  I  am  of  opinion,  therefore,  that  the 
plaintiff's  version  of  the  transaction  is  correct.  That  the 
notes  were  only  left  with  him  far  the  purpose  be  stated, 
and  that  he  is  entitled  to  recover  for  the  purchase  price 
of  the  horse. 

A  question  has  been  raised  in  my  mind  whelher  the  form 
of  action  is  correct.  That,  however,  is  of  a  somewhat  tech- 
nical character,  and,  as  the  question  was  not  raised,  I  do  not 
feel  called  upon  to  express  any  opinion  upon  it. 

I  may  add  that  I  have  not  lost  sight  of  the  question 
which  was  urged,  that  these  Murphy  notes  could  not  be  made 
valid  so  as  to  hold  the  property  mentioned  therein  under 
the  Ordinance  Respecting  Hire  Eeceipts  and  Conditional 
Sales  of  Goods.  But,  assuming  that  to  be  so,  it  would  noi 
affect  the  question.  The  security  that  the  parties  contem- 
plated the  plaintiff  was  to  have  not  being  forthcoming,  the 
property  n  the  notes  did  not  pass  to  the  plaintiff. 

There  will  be  judgment  for  the  plaintiff  therefore  for 
$228  and  costs. 
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surrogate  court. 

Re  wolf. 

Executors  and  Administrators — Application  to  Foreign  Ei- 
ecutors  for  Ancillary  Probate  of  Will — Proof  of  Letten 
Testamentary  Granted  in  Foreign  Court— Saskaiche^ran 
Evidence  Act,  1907,  sec.  15  —  Certificate  of  Cleri  of 
Court — Seal. 

Application  on  behalf  of  George  J.  Wolf  and  Aineha 
Wolf  for  letters  of  probate  to  issue  to  them  of  the  will  oi 
Andrew  Wolf,  deceased. 

T.  D.  Brown,  Regina,  for  the  applicant. 
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Wetmore,  C.J.: — The  testator  died  in  the  county  of 
Grant  in  South  Dakota,  and  it  seems  that  his  will  was  proved 
ii^  the  County  Court  for  the  county  of  Grant,,  and  letters 
testamentary  were  issued  to  the  applicants  herein.  The 
only  evidence  of  the  will  and  of  the  probate  and  letters 
testamentary  thereon  in  the  county  of  Grant  was  a  certified 
copy  thereof  by  John  W.  Liggett,  purporting  to  be  clerk 
of  the  County  Court,  and  he  certifies  that  he  is  the  duly 
elected,  qualified,  and  acting  clerk  of  the  County  Court  of 
Grant,  and  that  he  has  carefully  compared  such  copy  with 
the  original  will  in  the  matter  of  the  estate  of  Andrew  Grant, 
deceased,  now  remaining  on  file  and  of  record  in  his  office, 
and  that  the  same  is  a  correct  transcript  therefrom  and  of 
the  whole  of  such  original,  "  as  witness  my  hand  and  official 
seal  this  4th  day  of  June,  1908/'  The  certificate  to  the 
alleged  letters  testamentary  is  of  a  similar  character  in  so 
far  as  witnessing  his  hand  and  official  seal  is  concerned. 
It  will  be  observed  that  this  purports  to  be  a  certified  copy 
of  the  will  and  letters  testamentary.  Section  15  of  the 
Endence  Act  (ch.  12  of  1907)  provides  "that  evidence  of 
any  proceeding  or  record  whatsoever  of,  in  or  before  .  .  . 
any  court  of  record  of  the  United  States  of  America  or  of 
any  State  of  the  United  States  of  America  may  be  made  in 
any  action  or  proceeding  by  an  exemplification  or  certified 
copy  thereof  purporting  to  be  under  the  seal  of  such  Court 
.    .     .    without  any  proof  of  the  authenticity  of  such  seal.'' 

I  am  of  opinion  that  the  certificate  in  this  case  is  not 
sufficient,  for  two  'reasons.  First,  there  is  no  evidence  that 
the  County  Court  of  Grant  is  a  Court  of  record.  The  certi- 
ticate  of  Mr.  Liggett  does  not  state  such  to  be  the  case,  nor 
is  there  any  other  evidence  of  that  fact.  Second,  the  certi- 
ficate sets  forth  that  the  seal  is  the  official  seal  of  the  Court, 
and  the  legend  on  the  seal  is  "  Grant  County,  Clerk  of 
County  Court."  This  does  not  signify  that  it  is  the  seal 
of  the  Court,  and  to  receive  the  document  in  evidence  would 
be  directly  at  variance  with  what  was  laid  down  by  the  Court 
in  Junkin  v.  Davis,  22  C.  P.  369.  I  may  just  draw  attention 
to  the  fact  that  this  case  was  considered  in  Beebe  v.  Tanner, 
6  Terr.  L.  R.  at  p.  13.  In  that  case  the  legend  on  the  seal 
was  "  Clerk  of  the  Surrogate  Court,  Sixth  Judicial  District, 
South  Dakota,  Walla  County,"  but  the  clerk  certified  in 
effect  that  that  seal  was  the  seal  of  the  Court,  and  that  was 
held  sufficient.     The  certificate  in  this  case  does  not  bring 
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it  within  what  was  decided  in  Beebe  v.  Tanner.  The  certi- 
ficate, therefoie,  does^  not  comply  with  the  requirement  of 
the  section  of  the  Evidence  Act  referred  to,  and  I  must 
refuse  the  letters. 


SASKATCHEWAN. 

Prendergast,  J.  June  26th,  1908. 

ELLEMAN  V.  CARRUTHERS. 

Vendor  and  Purcliaser — Contract  for  Sale  of  Land—Mis- 
representations by  Vendor  as  to  Building  on  Land — Stat- 
ute of  Frauds — Oral  Evidence  —  Dama{fe^ — Rectificaii^n 
of  Contract — Description — Specific  Performance — Costs. 

Action  for  rectification  of  a  contract  for  the  sale  of  land, 
for  specific  performance  of  the  contract  as  rectified,  damages* 
and  other  relief. 

J.  Balfour,  for  plaintiff. 

N.  Mackenzie,  K.C.,  for  defendant. 

Prendergast,  J.:— On  17th  or  18th  July,  1906,  the  de- 
fendant, being  the  owner  of  a  lot  with  a  shack  at  the  rear, 
verbally  agreed  with  the  plaintiff  to  erect  a  dwelling  on  the 
front  part  thereof  and  convey  the  whole  to  her,  when  com- 
pleted, for  $1,200,  payable  as  follows:  $100  forthwith,  $700 
to  be  raised  by  mortgage  on  the  premises,  and  the  balance 
of  $400  and  interest  in  instalments  spread  over  a  period  of 
9  months. 

The  building  was  begun  on  18th  July. 

In  the  latter  part  of  August  the  plaintiff  went  into  pos- 
session. 

On  4th  October  the  parties  executed  an  agreement  of 
sale  in  the  usual  form,  whereby  the  defendant  agrees  to 
sell  to  the  plaintiff  "  all  of  lot  41  in  block  314  in  the  citT 
of  Regina^^  (which  I  will  assume  for  the  present  to  be  a 
correct  description  of  the  lot  in  question),  and  the  price  is 
therein  given  as  already  set  forth.  It  makes  no  mention 
of  buildings,  and  contains  no  conditions  other  than  the 
payment  of  the  purchase  price.  It  was  post-dated  18tn 
July,  1906,  the  date  of  the  original  verbal  agreement 
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The  plaintiff  was  still  in  possession  on  13th  January, 
1908,  when  she  instituted  this  action,  as  well  as  at  the  time 
of  trial. 

I  may  also  say  at  once  that  $1,195  was  paid  under  the 
agreement,  being  the  full  puTchase  price  less  $5. 

The  plaintiff  in  her  statement  of  claim,  after  setting 
forth  the  verbal  agreement  as  above  given,  alleges  that  the 
defendant  at  the  same  time  "  gave  to  the  plaintiff  a  memo- 
randum in  writing  signed  by  him  setting  out  the  particulasre 
of  the  house  which  he  would  erect  for  the  plaintiff,  the  said 
defendant  agreeing  with  the  plaintiff  that  the  said  house 
when  erected  would  be  worth  $800  and  would  be  a  substan- 
tial habitable  dwelling;''  that  she  signed  an  agreement  for 
sale  on  4th  October,  believing  it  to  be,  as  represented  to 
ber,  a  document  required  for  the  completion  of  the  loan  of 
$700  above  referred  to:  that  the  defendant  knew  that  she 
was  ignorant  in  the  construction  of  buildings  and  that  she 
was  relying  on  his  good  faith;  that  the  said  house  is  not 
worth  $800,  is  not  according  to  specifications,  valueless  as  a 
habitable  dwelling,  and  that  the  defendant's  representations 
were  false,  fraudulent,  and  deceitful.  She  prays  for  recti- 
fication of  the  agreement  of  sale  so  that  it  will  contain  the 
whole  of  the  terms  of  the  contract,  specific  performance  of 
the  contract  as  rectified,  damages,  and  further  and  other 
relief.  Under  an  amendment  to  the  statement  of  claim,  she 
also  alleges  that  the  defendant  has  refused  and  still  lefuses 
to  rectify  the  said  agreement,  to  perform  the  same  as  recti- 
fied, and  to  allow  her  a  reasonable  sum  as  damages  for  his 
misrepresentations. 

The  defence  is  to  the  effect  that  the  agreement  was  to 
put  up  a  wooden  building  according  to  a  written  estimate, 
and  that  he,  the  defendant,  has  done  so;  that  the  agree- 
ment for  sale  executed  by  defendant  on  4th  October,  was  so 
executed  in  pursuance  of  their  original  understanding,  and 
when  the  said  building  had  been  completed  and  the  plain- 
tiff had  accepted  the  same  and  taken  possession  thereof; 
that  he  has  ever  been  ready  and  willing  to  carry  out  the  con- 
tract on  his  part,  but  that  the  plaintiff  has  failed  to  make 
the  payments  agreed  upon,  and  has  never  demanded  or 
tendered  any  conveyance  to  be  executed  by  him.  He  relies 
also  on  the  4th  section  of  the  Statute  of  Frauds,  and  counter- 
claims the  unpaid  balance  of  the  purchase  price,  which  at 
the  time   of  trial  was  admitted  to  be  $5. 
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I  find  that  the  broad  basis  of  the  agreement  vas  that 
the  lot  was  being  taken  at  $400  and  the  two  buildings  (i.e., 
the  shack  already  in  existence  and  the  house  to  be  kilt), 
at  $800.  I  so  find  on  the  evidence  of  the  plaintif  herself, 
who  in  this  respect  contradicts  the  allegation  of  her  state- 
ment of  claim  that  the  new  house  by  itself  was  to  be  worth 
$800,  also  on  the  evidence  of  her  daughter,  but  especially 
on  that  of  Mrs.  Tolland,  with  the  earnestness  of  whose 
testimony  I  wa«  impressed,  and  who  stated  insistently  under 
cross-examination, ''  The  lot  was  $400,  and  the  two  buildings 
at  $800.''  The  lot  had,  moreover,  cost  the  defendant  $400 
a  month  or  two  before,  and  could  hardly  have  acquired  much 
value  in  that  brief  space  of  time. 

T  also  find,  in  the  woids  of  Mrs.  Tolland,  which  are  a 
little  different  from  those  used  by  the  plaintiff  and  her 
daughter,  that  the  defendant  promised  to  build  "a  good, 
warm,  and  comfortable  house." 

As  to  the  memorandum  of  specifications,  it  is  a  crude  and 
incomplete  document,  lacking  in  almost  every  partitulat 
which  would  differentiate  a  comfortable  building  from  the 
most  rudimentary  shack.  One  of  the  witnesses,  a  practical 
builder  of  considerable  experience,  says,  "  It  is  no  specifica- 
tion at  all,  because  it  isn't  there/' — and  he  explains  that  it 
fails  to  provide  for  the  essentials  which  go  to  make  up  any 
building  of  whatever  class.  Another  witness  says  of  the 
same  document  that  "the  material  isn't  there,"  that  "you 
cannot  build  a  dwelling  of  any  kind  on  that,"  that  ''you 
might  put  up  a  coal  house  or  a  hen  house  on  it,  but  not  a 
dwelling  house."  The  defendant's  evidence  does  suiely  not 
seek  to  support  that  part  of  his  statement  of  defence  from 
which  it  would  appear  that  it  constitutes  substantially  the 
whole  agreement.  He  refers  to  this  document  simply  as 
"  a  rough  statement."  After  expressing  uncertainty  on  the 
point,  he  says  he  read  it  over  to  the  plaintiff ;  but  I  am  sure 
that  it  would  convey  very  little  to  the  mind  of  the  average 
woman,  and  much  less  to  that  of  the  plaintiff's  evident  in- 
experience of  such  matters.  It  does  not  appear  to  me  that 
it  should  be  considered  an  essential  part  of  the  agreement, 
and  I  anj  sure  at  all  events  that  whatever  consideration  was 
given  to  it,  was  so  given  on  the  assump'-ion  that  a  house 
built  on  those  lines  would  be  ''  a  good,  warm,  and  comfort- 
able house." 

I  have  already  found  that  the  two  buildings  were  to  be 
worth  $800.     What  was  the  value  of  the  shack  at  the  rear. 
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Bannister  and  Merrick,  who  are  carpenters  of  considerable 
experience,  put  it  at  $150  and  $225  respectively,  and  I 
gather  from  the  evidence  of  Lawrence,  another  carpenter, 
that  he  would  not  go  beyond  $200.  There  was  no  evidenced 
called  by  the  defendant  on  this  point,  but  the  defendant 
himself  puts  it  at  $300.  I  will  place  it  at  $250  as  an  outside 
figure,  which  leaves  $550  for  the  new  house. 

We  thus  have  a  contract  for  "  a  good,  warm,  and  comfort- 
able house,^'  in  the  words  of  Mrs.  Tolland,  or  **  a  substantial 
habitable  dwelling,"  in  the  words  of  the  statement  of  claim, 
such  as  could  reasonably  be  expected  to  be  built  for  about 
$550.  The  specifications  may  be  given  consideration  to 
determine  some  particular  point  of  construction,  but  not, 
I  think,  to  vaiy  the  contract  so  expressed. 

I  find  that  the  new  house  did  not  cost  $550,  even  includ- 
ing the  plaintiff's  labour  and  time,  and  that  owing  to  de- 
fective workmanship  and  unsuitable  material  it  is  not 
worth  what  it  cost.  The  defendant  himself  says  that  he 
did  not  intend  going  beyond  $400,  as  he  valued  his  lot  at 
$500  and  the  old  shack  at  $300. 

Mrs.  Tolland  says:  "It  wavS  pretty  bad  in  winter — they 
were  up  to  their  ankles  in  water  running  down  from  the 
sides  of  the  walls  and  roof  .  .  .  I'd  call  that  a  good 
wood  shed  down  east,  I  wouldn't  call  that  a  house.  .  .  I 
could  not  have  stayed  in  it — water  was  coming  so  bad  from 
the  walls  that  it  was  running  out,  and  as  high  up  as  your 
ankles  on  the  floor.  .  .  All  that  was  in  the  bedrooms  was 
spoilt.  .  .  They  came  several  times  to  my  place,  for  pro- 
tection almost." 

I  also  take  the  following  extracts  from  the  evidence  of  4 
contractors,  all  practical  men,  one  of  whom  has  had  11  and 
another  31  years'  experience:  The  roof  has  no  cornice  and 
nothing  to  prevent  the  water  from  coming  in — The  roof  is 
too  flat  and  not  given  one  inch  to  the  foot — The  windows  are 
storm  windows  cut  in  two  to  make  sash  windows — The  sheet- 
ing under  the  frieze  board  is  cut  square,  not  rabbited,  and 
allows  water  to  run  in — ^The  floor  is  pretty  poor  stuff,  ship 
lap,  and  the  edges  all  turned  up  on  account  of  not  having 
enough  nails — ^The  cellar  is  not  cribbed,  and  caves  in — The 
material  on  the  roof  is  not  rubberoid  as  called  for — I  would 
call  that  a  shack,  not  a  cottage — As  to  making  it  a  nice  sub- 
stantial comfortable  house,  it  cannot  be  done — It  would  have 
to  be  torn  all  to  pieces  to  get  to  the  joists,  which  are  too  light 
—It  would  require  extra  rafters — The  roof  is  on  the  rafters. 
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and  the  ceiling  is  nailed  to  the  rafters,  which  is  the  worst 
kind — I  don't  call  it  a  good  job,  not  a  good  honest  job;  I  call 
it  a  poor  job — I  call  it  a  swindle — The  windows  are  not  uni- 
form, and  they  don't  fit — The  ceiling  is  common  boards,  and 
the  heat  goes  through  and  causes  frost  to  collect — ^\^'hen  I 
saw  the  house  in  December,  they  had  milk  pans  and  otlier 
vessels  to  catch  the  droppings  from  the  roof  and  to  protect 
the  beds ;  also  boards  to  walk  on;  and  the  paper  was  all  hang- 
ing down  from  the  damp  and  frost — The  covering  of  the  roof 
is  two-ply  tar  paper — The  ceiling  is  no  ceiling  at  all;  it  is  the 
worst  kind  of  ceiling  to  collect  frost — You  can  see  right 
through  the  rough  ceiling — ^The  floor  is  ship-lap,  very  inferior 
— warped  considerably  in  the  bedrooms — I  never  saw  a  floor 
on  joists  2  by  4 — The  studding  three  feet  apart  is  too  far 
apart ;  I  never  use  that — The  sash  cannot  keep  the  cold  out 
— The  window  frames  are  very  poor — ^There  is  no  casing  at 
all  inside — The  general  workmanship  is  what  we  would  call 
jack-knife  job-— not  workmanlike  at  all — It's  like  a  stable  and 
shack  in  the  country,  run  up  for  temporary  use — I  don't  call 
the  front  building  a  house — It  might  be  a  good  chicken 
or  pig  pen  if  the  partitions  were  taken  out  of  it — ^To  make 
it  habitable,  well,  you  could  not  do  it  without  tearing  it  down 
to  pieces — I  would  consider  I  was  swindled  if  I  got  a  house 
built  on  those  specifications — I  have  used  thousands  of  rolls 
of  rubberoid,  and  this  is  not  rubberoid — ^As  a  dwelling-house 
it  is  very  hard  to  say  what  it  is  worth,  as  it  is  practically  not 
a  dwelling-house  at  all — ^The  paint  is  peeling  off,  indicating 
poor  material — I  never  saw  a  house  constructed  with  floor 
on  2  by  4 — This  roof  is  not  a  roof  for  a  habitable  house- 
There  is  no  front  door  at  all — The  siding  is  not  fitted  up 
close  enough. 

George  Sturdy,  a  carpenter  called  by  the  defence,  al- 
though giving  evidence  more  favourable  to  the  defendant,  says 
that  "  the  workmanship  is  not  first-class,  surely  not."  And 
with  respect  to  the  floor  being  built  on  joists  2  by  4,  he  says: 
"I  was  surprised.     It  is  not  a  good  substantial  floor.*' 

Harold  Beebee  values  this  building  at  less  than  $200;  Al- 
bert Bannister  at  $100 ;  Isaac  P.  Merrick  at  $300 :  and  George 
Sturdy  for  the  defence  at  $300  or  $350.  I  believe  that  on 
the  whole  of  the  evidence,  $300  may  be  considered  a  fair 
value.     As  stated,  it  should  be  worth  $550. 

As  to  taking  possession.  It  appears  that  about  3  weeks 
after  the  building  was  commenced,  the  defendant,  when  about 
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to  leave  for  his  homestead,  told  the  plaintiff  that  she  could 
go  in,  and  left  the  key  with  her.  She  says  that  she  looked  in, 
and  that,  having  seen  the  condition  of  things,  she  would  not 
take  possession.  Later,  however,  a  week  later  perhaps,  one 
Mr.  Coles  went  to  the  plaintiff,  and,  on  the  authority  of  a 
letter  received  from  the  defendant,  told  her  to  go  into  the 
house,  and  that  the  defendant  would  do  all  that  could  be  done 
to  make  her  comfortable.  The  plaintiff  then  went  in,  be- 
lieving, as  she  says,  that  "he  would  fix  it  up  later  on."  She 
also  remarks  that  she  could  not  say,  then,  how  it  would  bear 
the  weather.  According  to  the  defendants  own  evidence,  the 
building  was  not  complete  then,  for  he  admits  that  the  paint- 
ing and  the  chimney  were  not  done  There  is  one  thing, 
however,  to  which  it  seems  the  plaintiff  committed  herself 
by  her  conduct,  and  that  is  the  style  of  flat  roof  called  "shanty 
roof/'  which  she  could  not  but  see  and  believe  to  be  perman- 
ent. 

Some  time  after,  the  defendant,  having  come  back  from 
his  homestead,  finished  the  painting  and  the  chimney. 

The  next  stage  was  the  signing  of  the  deed  of  agreement 
on  4th  October.  The  plaintiff  had  her  daughter  with  her  on 
that  occasion.  I  am  of  opinion  that  the  plaintiff  well  under- 
stood the  general  nature  of  the  document,  i.e.,  that  it  was 
an  agreement  providing  for  the  sale  of  the  property  in  ques- 
tion. She  says  herself  in  the  course  of  her  examination  for 
discovery:  "When  I  signed  this  paper  or  one  like  it,  I  said, 
'Well,  1  will  just  leave  it  to  you,  I  do  not  understand  any- 
thing about  the  house.'  The  evidence  of  her  daughter  would 
go  to  shew  that  tjiey  were  then  satisfied ;  but  the  fact  that 
they  were  satisfied  is  evidence  in  itself  that  their  inexperience 
rendered  them  unaware  of  the  condition  of  things  which  the 
winter  season  would  open  their  eyes  to.  This  does  not  apply 
to  the  style  of  flat  roof  as  distinguished  from  a  cottage  roof, 
nor  possibly  to  the  cribbing  of  the  cellar.  But  I  refer  to  the 
general  conditions  of  constniction  which  made  the  house  not 
a  habitable  house  in  winter.  The  main  point,  however,  is 
tiiat  she  signed  the  agreement  with  an  understanding  of  its 
I'ature  and  import. 

in  the  following  winter,  the  plaintiff  had  the  experience 
above  referred  to,  and  on  13th  January,  1908,  brought  action. 

Is  this  a  case  for  rectification  of  the  agreement  for  sale? 
I  do  not  think  so.  In  Green  v.  Stevenson,  9  0.  L.  R.  676, 
5  0.  W.  R.  761,  the  authorities  are  reviewed,  and  it  is  laid 
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down  that  before  there  can  be  rectification,  there  must  be 
evidence  of  a  common  intention  that  the  document  to  be  recti- 
fied should  contain  the  whole  of  the  contract  and  that  the 
omitted  terms  were  left  out  by  fraud  or  mutual  mistake.  The 
plaintiff's  daughter  says  that  they  were  satisfied  at  the  time, 
not  being  aware  of  the  latent  defects.  This  was  no  longer 
an  agreement  to  do  certain  work ;  but  an  agreement  for  the 
sale  of  a  tiling  which  the  parties  considered  and  dealt  with 
as  if  completed.  Even  if  she  had  been  assisted  by  a  solicitor, 
what  more  would  she  have  asked  at  that  moment  than  a  pro- 
mise for  sale  of  the  lot,  which  carried  with  it  the  new  build- 
ing with  which  she  was  sati'sfied?  Nothing  in  the  contract 
was  omitted  by  mutual  mistake;  unilateral  mistake,  if  there 
had  been  such,  is  no  ground  for  rectification  (Kerr  on 
Frauds  and  Mistakes,  p.  463) ;  and  it  was  not  the  common 
intention  (and  not  even  her  intention)  that  the  contract 
should  contain  the  provision  as  to  the  building  being  a  warm 
habitable  house,  for  the  reason  that  she  thought  it  was  actu- 
ally such.  At  that  time,  I  held,  she  considered  her  house  com- 
plete as  far  as  the  contract  w^ent  with  respect  to  the  condition^ 
which  would  make  it  a  substantial,  habitable  house,  and  the 
position  of  the  parties  seems  to  me,  on  this  point  of  rectifica- 
tion, the  same  as^  if  there  was  an  actual  conveyance  instead  of 
an  agreement  for  sale. 

But  there  was  a  misrepresentation  throughout  that  the 
house  was  a  nice,  warm,  comfortable  house,  which,  in  my 
opinion,  entitles  her  to  damages,  and  the  4th  section  of  the 
Statute  of  Frauds  is  not  a  bar  to  her  bringing  in  oral  evidencv 
to  shew  what  the  parties  contemplated  that  the  character  of 
the  subject  matter  of  the  contract  should  be. 

I  find  there  was  a  fraudulent  misrepresentation  made  by 
the  defendant,  in  which  ever  way  the  matter  is  looked  upim. 
If  the  specifications  did  form  an  essential  part  of  the  agree- 
ment, the  misrepresentation  was  in  inducing  her  to  believe 
that  a  house  built  on  those  lines  could  and  would  be  a  nice, 
warm,  habitable  house ;  if  the  specifications  were  a  negligible 
(|uantity  in  the  negotiations,  then  the  deceit  was  in  inducing 
her  to  take  possession,  as  the  defendant  did,  when  the  hou^ 
(besides  being  wanting  in  less  important  details)  had  per- 
manent defects  which  already  made  it  impossible  for  it  to  be 
a  building  as  contracted  for.     It  was  a  misrepresentation ;  it 
was  false ;  the  defendant  kneyr  it  was  false ;  he  made  it  with 
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the  intention  that  the  plaintiff  should  act  upon  it ;  the  plain- 
tiff acted  relying  upon  it,  and  she  has  suffered  injury  thereby. 

In  Dobell  v.  Stevens,  27  R.  R.  441,  where  the  vendor  of 
a  public  house  made,  pending  the  treaty,  certain  deceitful 
representations  respecting  the  amount  of  the  business  done 
in  the  house,  and  the  rent  received  for  a  portion  of  the  pre- 
mises^ whereby  the  plaintiff  was  induced  to  give  a  large  sum 
for  the  premises,  it  was  held  that  the  latter  might  maintain 
an  action  on  the  case  for  the  deceitful  representations,  al- 
though they  were  not  noticed  in  the  conveyance  of  the  pre- 
mises or  any  written  memorandum  of  the  bargain  which  was 
drawn  up  after  these  representations  were  made.  In  Att- 
well  V.  Small,  6  CI.  &  F.  232,  where  action  was  brought  to 
rescind  a  contract  for  the  sale  of  mines,  on  the  ground  of 
misrepresentation  as  to  returns  and  capabilities,  the  action 
was  dismissed  on  the  ground  that  no  fraud  or  deceit  had  been 
proved,  but  Lyndhurst,  L.C.,  said  (p,  394):  "I  take  the 
law  to  be  clearly  settled,  and  I  venture  to  state  it  to  be  this, 
that  where  representations  are  made  with  respect  to  the 
nature  and  character  of  the  property  which  is  to  become  the 
subject  of  the  purchase,  affecting  tlie  value  of  that  property, 
and  those  representations  afterwards  turn  out  to  be  incorrect 
and  false  to  the  knowledge  of  the  party  making  them,  the 
foundation  is  laid  for  maintaining  an  action  in  a  court  of 
common  law  to  recover  damages  for  the  deceit  so  practised, 
and  in  a  court  of  equity  a  foundation  is  laid  for  settilig  aside 
the  contract  which  was  foimded  upon  a  stipulated  basis." 

The  plaintiff's  remedy  in  this  case  might  then  be  either 
rescission,  which  she  does  not  ask,  and  which  probably  could 
not  be  granted  on  account  of  the  length  of  time  of  her  oc- 
cupation before  action,  or  damages. 

I  believe  that  the  prayer  in  the  statement  of  claim  for 
"  damages  for  misrepresentation,"  is  wide  enough  to  cover 
the  relief  which  could  have  been  granted  under  an  action  for 
deceit,  which  was  the  other  alternative  in  case  of  a  sale  of 
land  where  rescission  might  be  but  was  not  prayed  for. 

I  am  consequently  of  opinion  that  the  defendant  is  en- 
titled to  succeed  for  the  misrepresentation,  and  I  will  allow 
her  on  the  basis  of  the  figures  above  set  forth,  $250. 

The  plaintiff  also  prays  for  rectification  of  the  document, 
on  the  ground  that  the  lot  contemplated  by  the  parties  (and 
in  fact  the  one  on  which  the  two  buildings  are  situate  and 
of  which  the  plaintiff  has  taken  possession)  is  lot  41  in  block 
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ZIS,  and  not^  as  stated  in  the  agreement,  lot  41  in  block  314. 
Thifl  is  shewn  to  have  been  a  mere  clerical  error  which  the  d^ 
fendant  was  never  called  upon  to  correct.  The  agreement 
will  be  rectified  accordingly. 

As  to  specific  performance  of  the  agreement  for  sale, 
rectified  as  it  is  ordered  to  be  only  with  respect  to  the  descrijh 
tion  of  the  property,  the  only  performance  it  can  call  for  js 
of  course  conveyance  of  the  property. 

It  was  not  incumbent  upon  the  purchaser  to  prepare  and 
tender  a  conveyance,  but  it  is  the  vendor's  duty  to  prepare 
and  execute  the  same  at  his  expense :  Stephens  v.  De  Medina, 
4  Q.  B.  425;  Dysart  v.  Drummond,  7  Man.  L.  R.  68. 

The  plaintiff,  however,  still  owes  the  defendant  $5  on  the 
purchase  price.  By  the  manner  that  the  evidence  of  the  pay- 
ments made  from  time  to  time  by  the  plaintiff  was  put  in,  1 
would  judge  that  the  parties  hardly  knew  at  first  how  their 
accounts  stood.  The  defendant  first  claimed  $30,  and  fin- 
ally reduced  it  to  $5.  The  plaintiff  surely  intended  to  pay  the 
full  amount,  whatever  that  might  be,  as  shewn  by  letter,  ex- 
hibit "  J."  This  possibly  would  not  be  a  suflBcient  answer 
in  all  cases ;  but  I  think  that  in  tiie  pre.«ent  one,  this  small 
amount  may  be  set  off  against  the  damages  awarded,  and 
specific  performance  in  the  way  indicated  ordered. 

There  will  be  an  order  for  the  payment  to  the  plaintiff  by 
the  defendant  of  $245 ;  also,  for  rectification  of  the  agree- 
ment fof  sale  with  respect  to  the  description  of  the  land 
therein  set  forth ;  and  for  specific  performance  by  way  of  con- 
veyance, and  in  default  vesting  the  land  in  the  plaintiff;  with 
costs  to  the  plaintiff. 


SASKATGHEWAH. 

Xewlands,  J.  June  27th,  1908 

TRIAL. 

SMYTH  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway — Taking    Gravel  from   Land  Adjoining  Right  of 
Way — 'Trespass — Maintenance  of  Road — Railway  Acts- 
Rights  of  Homesteader — Dominion  Lands  Act — Daimg(< 
— F^pur  Line  Built  across  Land, 

Action  by  a  homesteader  for  trespass.  The  plaintiff 
charged  that  the  defendants  took  and  carried  away  gra\el 
from  his  homestead. 
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C.  E.  Armstrong,  Moose  Jaw,  for  plaintiff. 
W.  B.  Willonghby,  Moose  Jaw,  for  defendants. 

Newlands,  J.: — On  22nd  March,  1905,  the  defendant 
company  surveyed  a  branch  line  across  the  north-west  quar- 
ter of  section  4,  township  16,  range  13,  west  third  meridian, 
to  a  gravel  pit  on  pj*operty  of  their  own.  The  line  was  after- 
wards located  and  the  track  laid  and  put  in  operation  by  24th 
July,  1905. 

The  plaintiff,  on  5th  August,  1905,  made  a  homestead 
entry  for  said  north-west  quarter  of  section  4,  township  JL6, 
range  13,  west  third  meridian.  At  that  time  he  did  not  know 
that  the  defendant  company's  tracks  were  on  his  land,  nor 
that  they  had  opened  a  gravel  pit  on  it.  In  the  following 
spring  he  had  the  lines  of  his  homestead  surveyed,  found  that 
the  company's  tracks  were  across  his  land,  and  that  they  were 
taking  gravel  from  a  pit  located  partly  on  his  land  and  partly 
on  their  own  land.  On  2nd  June,  1906,  he  sent  the  company 
the  following  letter :  "  Upon  having  the  lines  of  my  home- 
stead, which  is  north-west  quarter  of  section  4,  township  16, 
range  13,  west  of  third  meridian,  marked  out,  I  find  that 
your  company  has  stationed  its  gravel  pit  upon  it,  and  is  now 
removing  gravel  from  my  land.  No  doubt,  this  has  been 
done  inadvertently  through  an  oversight,  but  naturally  I  do 
not  wish  to  have  gravel  removed,,  and  my  homestead  dis- 
figured- This  letter  will,  therefore,  notify  you  to  cease  re- 
moving gravel  from  the  above  described  property,  and  to  re- 
move your  tracks  and  other  paraphernalia,  unless  arrange- 
ments can  be  made  with  me.  With  regard  to  the  damage 
which  has  already  been  done,  and  the  gravel  which  has  been 
removed,  I  will  communicate  with  you  later.  Yours  truly, 
W.  Oswald  Smyth.'' 

This  notice  was  received  by  the  defendants'  station  agent 
at  Swift  Current,  and  by  him  sent  to  the  superintendent  at 
Moose  Jaw.  The  defenjdants  took  no  notice  of  this  letter, 
although  they  shortly  afterwards,  on  13th  June,  1906,  ceased 
taking  gravel  from  the  plaintiff's  land  until  the  following 
spring,  when  they  commenced  to  take  gravel  again  from 
plaintiff's  land,  and  did  not  cease  until  this  action  was  com- 
menced, and  they  were  stopped  by  injunction.  The  plaintiff 
in  the  meantime  wrote  the  company  on  8th  June,  1907,  the 
following  letter:  "Last  year  I  notified  you  to  cease  taking 
gravel  from  my  land  which  you  are  using  as  a  gravel  pit  near 
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Aikens.  I  am  infonned  that  you  are  at  present  taking 
gravel  from  this  land  at  an  enormous  rate,  and  I  again  notify 
you  to  cease  these  operations  until  such  time  as  a  settlement 
has  been  made  with  me.  For  all  gravel  which  has  so  far 
been  taken  I  shall  charge  you  at  the  rate  of  $1  per  car  load, 
and  if  any  more  is  taken  after  the  delivery  of  this  letter,  I 
shall  charge  at  the  same  rate,  and  shall  consider  your  taking 
the  gravel  as  an  acquiescence  in  this  price.  This  letter  is  not 
to  be  construed  as  giving  you  permission  to  take  this  gravel, 
but  simply  as  a  protection  to  me  until  such  time  as  I  can  come 
to  an  agreement  with  your  company,  or  until  proper  proceed- 
ings can  be  taken  before  the  courts  to  protect  my  interests. 
Yours  truly,  W.  Oswald  Smyth." 

This  letter  was  also  received  by  the  company's  agent  at 
Swift  Current,  and  forwarded  by  him  to  the  superintendent 
at  Moose  Jaw.     No  notice  was  taken  of  this  letter  either. 

The  defendants  justify  what  they  have  done  under  sev- 
eral Acts  of  Parliament,  and  contend  that  if  they  took  this 
graivel  they  were  entitled  to  do  so  under  those  Acts. 

The  first  statutory  provision  referred  to  is  sec.  19  of 
schedule  A  to  44  Yict.  ch.  1,  which  authorizes  the  company 
to  take  from  adjacent  public  lands  gravel,  etc.,  for  the  con- 
struction of  their  railway.  The  evidence  at  the  trial  shewed 
that  this  gravel  was  being  taken  for  the  maintenance  of  their 
right  of  way.  I  do  not  think  that  any  such  construction  can 
be  put  on  the  word  "  construction,"  as  used  in  this  section,  as 
to  make  it  include  maintenance. 

The  next  section  referred  to  was  sec.  14  of  their  contract 
attached  to  44  Vict.  ch.  1.  This  section  gives  them  the  right 
to  lay  out,  construct,  maintain,  &c.,  branch  lines,  provided 
that  before  commencing  they  deposit  certain  plans.  Xo  evi- 
dence was  given  that  this  section  had  been  complied  with, 
so  that  I  do  not  think  they  can  justify  imder  it. 

They  also  referred  to  sec.  9  of  the  Railway  Act,  42  Vict, 
ch.  9,  but,  as  this  section  also  refers  to  the  filing  of  certain 
plans,  &c.,  which  was  not  done  so  far  as  the  evidence  shewed, 
I  do  not  see  how  it  can  help  them. 

The  sections  of  the  different  Railway  Acts  requiring  notice 
to  be  given  and  the  action  to  be  brought  within  a  certain  tinac* 
were  also  referred  to,  but  were  not  pressed,  as  it  was  apparent 
from  the  evidence  that  the  notice  was  given  and  the  action 
brought  within  the  time  provided  by  these  Acts. 
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The  plaintiff's  rights  as  a  homesteader  are  set  out  in  see. 
Ill  of  the  Dominion  Lands  Act,  which  reads  as  follows: 
**  The  entry  for  a  homestead  and  for  its  attached  pre-emption, 
if  any,  shall  entitle  the  recipient  to  take,  occupy,  and  culti- 
vate the  land  entered  for,  and  to  hold  possession  of  the  same 
to  the  exclusion  of  any  other  person  whomsoever,  and  to  bring 
and  maintain  actions  for  trespass  committed  on  the  said  land, 
the  title  to  the  land  shall  remain  in  the  Crown  until  the  issue 
of  the  patent  therefor,  and  the  land  shall  not  be  liable  to  be 
taken  in  execution  before  the  issue  of  the  patent."  The 
plaintiff  had,  therefore,  the  exclusive  right  to  this  quarter 
section,  and  the  defendants  are  trespassers  since  the  time  he 
gave  them  the  first  notice  on  2nd  June,  1906,  and  he  is  en- 
titled to  recover  from  them  damages  for  the  trespass  com- 
mitted. 

Considerable  evidence  as  to  what  damages  should 
be  given  was  put  in.  It  was  contended  by  plaintiff 
that  defendant  had  sold  a  considerable  quantity  of 
gravel  at  25  cents  per  cubic  yard.  I  cannot  allow 
damages  on  this  basis,  because  1  have  no  doubt  that 
though  a  yard  or  a  few  hundred  yards  might  be  worth  25 
cents  cash,  it  cannot  be  considered  the  value  of  the  gravel 
in  large  quantities,  and  the  local  demand  other  than  for  rail- 
way purposes  must  be  very  limited.  On  the  other  hand,  T 
do  not  think  that  the  actual  value  of  the  land  for  farmiug 
purposes  should  be  taken  as  the  value.  For  the  purposes  of 
ballast  it  might  be  fairly  put  at  one  cent  per  yard,  which  is 
the  highest  value  the  defendants'  witnesses  put  on  it,  and  I 
will,  therefore,  allow  the  plaintiff  $590  damages. 

Plaintiff  also  contends  that  3  acres  are  useless  to  him  on 
account  of  spur  built  across  his  land  and  asks  that  defend- 
ants be  required  to  remove  the  same  or  pay  him  its  value,  3 
acres  at  $30  per  acre,  namely,  $90.  1  think  this  is  fair,  and 
the  order  will  be  accordingly. 

As  to  the  defendants'  counterclaim,  there  was  no  evidence 
that  plaintiff  damaged  them  in  any  way. 
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SASEATCHEWAV. 

Wetmore,  C.J.  June  29th,  1908. 

CHAMBERS. 

Ke  mussetter. 

Distribution  of  Estates — Claims  against  Intestates'  Properiy 
in  Hands  of  Administrator — Affidavit — Jurat  —  Praciicf 
— Solicitor's  Account — Evidence  as  to  Servicer  Rendered 
— Notice  to  Administrator  of  Claim — Proceedings  io  Es- 
tablish— Action — Originating  ciummon^ — Rules  of  Court 
— Reference — Distribution   of  Surplus — Next  of  Kin. 

Application  by  the  administrator  of  the  estate  of  William 
A.  Mussetter  and  Lathrop  Mussetter,  under  Rul^  481  (3) 
and  495  of  the  Judicature  Ordinance,  for  the  opinion  and 
advice  and  direction  of  the  Court  respecting  certain  matters 
arising  in  the  administration  of  these  estates. 

T.  S.  McMorran,  Regina,  for  the  administrator. 
A.  Ij.  Gordon,  Regina,  for  the  next  of  Kin  and  for  Mc- 
Cafferty. 

Wetmore,  C.J.: — ^The  matters  which  I  am  requested  to 
consider  under  the  summons  are  to  determine  who  are  the 
parties  entitled  in  distribution,  and  to  determine  on  the  val- 
idity of  certain  claims  filed  against  the  estate  and  the  distri- 
bution of  the  surplus. 

At  the  return  of  the  summons  it  was  stated  that  there 
was  only  one  disputed  claim  remaining  in  controversy,  that 
the  other  disputed  claims  had  been  abandoned.  The  claim 
in  controversy  is  that  of  one  McCafferty,  who  is  an  attomev 
practising  in  the  State  of  Washington,  in  the  United  State? 
of  America.  He  professes  to  have  a  claim  against  both  de- 
ceased parties  jointly,  and  against  Lathrop  Mussetters  estate 
separately.  Apparently  the  claim  against  the  deceased  par- 
ties jointly  is  entirely  separate  and  distinct  from  the  one 
against  the  estate  of  Lathrop  Mussetter. 

The  only  evidence  in  support  of  these  claims  is  the  affi- 
davit of  McCafferty,  wliich  is  not  at  all  in  accordance  vrith 
the  practice  of  the  Court.     In  the  first  place,  it  is  not  in- 
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lituled  in  the  Court  or  matter,  and  McCafferty  does  not  give 
his  place  of  residence,  as  the  practice  requires,  in  his  aflBdavit, 
and  the  jurat  to  the  aflBdavit  does  not  state  where  it  was 
sworn ;  it  purports  to  be  sworn  before  a  notary  public  for  the 
State  of  Washington,  residing  at  Seattle,  but  the  jurat  does 
not  state  where  it  was  sworn.  These  matters,  however,  are 
matters  entirely  of  practice,  and  possibly  of  a  technical  char- 
acter, and  I  will  give  my  attention  therefore  to  the  merits  of 
this  aflBdavit. 

In  my  opinion,  the  facts  set  forth  in  such  aflBdavit  are 
not  suflBcient  to  warrant  the  administrator  in  paying  this 
claim  at  present.  The  amount  claimed  against  the  joint 
estates  is  $703.  He  asserts  that  the  full  amount  was  $1,100. 
but  that  an  account  was  stated  or  settled  between  himself  and 
the  Mussetters  by  which  it  was  adjusted  at  $703.  The  ad- 
justment of  this  account  is  very  vaguely  set  forth.  I  am 
quite  unable  to  ascertain  by  which  of  the  Mussetters  it  was 
Jidjusted.  I  cannot  come  to  the  conclusion,  in  the  way  the 
matter  is  set  tcfith,  that  it  was  adjusted  by  both  of  them. 
There  are  no  items  setting  forth  how  the  account  was  made 
up,  and  I  am  of  opinion  that,  in  view  of  the  fact  that  this 
was  a  claim  against  deceased  persons,  that  should  be  set  forth. 
The  commencement  of  the  account  dates  a  long  way  back; 
he  says  that  his  papers  were  burned,  having  been  left  behind 
him  when  he  moved  from  the  city  of  St.  Paul  to  Seattle,  and 
that  they  were  burned  because  it  was  the  habit  of  the  janitor 
of  a  block  in  which  they  were  kept  to  destroy  papers  at  the  end 
uf  every  6  years.  I  may  say,  it  strikes  me  that  this  gentleman 
could  not  have  had  very  great  regard  for  these  accounts  if  he 
left  them  under  such  circumstances  to  be  burned.  Then  as 
to  the  account  against  Lathrop  Mussetter;  he  does  not  pre- 
tend to  have  kept  accounts  of  the  items  of  this  charge.  He 
does  not  shew  the  items  of  the  amount  claimed ;  it  was  stated 
to  be  for  consultations  held  through  the  years  1902,  1903, 
and  1904,  which  he  has  lumped  at  $1,000;  but  in  the  gen- 
erosit}*^  of  his  heart  he  is  willing  ,to  take  $500.  There  are 
K>me  other  items,  which  perhaps  are  more  satisfactory,  for 
preparing  contracts  and  powers  of  attorney.  I  am  of  opin- 
ion that  the  amounts  charged  for  these  last  mentioned  ser- 
\  ices  are  very  excessive.  I  may  say,  moreover,  that  the  aflB- 
<!avit  does  not  state  what  is  required  by  Rule  596  of  the  Judi- 
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cature  Ordinance,  inasmuch  as  it  does  not  state  whether  or 
not  he  holds  any  security  for  his  claim  or  any  part  thereof. 
The  next  question  is  whether,  in  view  of  what  1  have 
stated,  I  can  direct  the  administrator  t.o  disrej^ard  this  claim 
and  distribute  the  surphis  to  those  entitled  thereto  as  if  the 
claim  had  not  been  presented.     I  am  of  opinion  that  I  can- 
not do  that.     There  is  no  provision  in  Rule  595  of  the  Judi- 
cature  Ordinance  which  warrants  that   being  done.   That 
Rule  provides  for  an  application  for  an  order  for  creditor? 
to  send  in  their  claims,  and  for  the  publication  of  it,  and  all 
that  has  been  attended  to  in  the  matter  of  these  estates;  hut  1 
can  find  nowhere  that  the  administrator  is  authorized,  if  a 
declaration  is  not  put  in  as  directed  by  the  Rule,  to  distribute 
the  surplus  property  regardless  of  the  claim,  if  as  a  matter  of 
fact  he  has  notice  of  it.     If  he  has  no  notice  of  the  claim  at 
all,  then,  undoubtedly,  he  is  authorized  by  the  Rule  to  dis- 
tribute, but,  if  he  has,  1  am  of  opinion  that  that  cannot  be 
done.     The  Rule  provides  that  the  administrator,  on  notu« 
being  given  and  published  as  directed  by  the  Judge,  "  may 
at  the  expiration  of  the  time  so  fixed  be  at  liberty  to  distribute 
the  assets  of  the  testator  or  intestate  or  any  part  thereif . .  • 
amongst  the  parties  entitled  thereto,  having  regard  to  tlie 
claims  of  which  such  executor  or  administrator  has  then  no- 
tice, and  shall  not  be  liable  for  the  assets  or  any  part  thereof 
...  so  distributed  to  any  person  of  whose  claim  such  exaut()r 
or  administrator  shall  not  have  had  notice  at  the  time  of  the 
distribution.''     Now,  it  cannot  be  said  that  the  administrator 
has  not  had  notice  of  tliis  claim.     The  Trustee  Ordinance 
(ch.  11  of  1903,  2nd  session),  sec.  45,  it  seems  to  me,  pr^> 
vides  the  course  for  the  administrator  to  take  under  such  cir- 
cumstances.    That  section  is  as  follows:     ''  In  case  the  ex- 
ecutor or  administrator  gives  notice  in  writing,  referring  ^' 
this  section,  of  his  intention  to  avail  himself  thereof,  to  any 
creditor  or  other  person  of  .whose  claims  against  the  estate  b^ 
has  notice,  or  to  the  advocate  or  agent  of  such  creditor  or  oth^r 
person,  that   he,  the  executor  or  administrator,  rejects  or 
disputes  the  claim,  it  shall  be  tlie  duty  of  the  claimant  '^ 
commence  his  action  in  respec^t  of  the  claim  within  6  mentis 
after  the  notice  is  given,  in  case  the  debt  or  some  part  then^^ 
is  due  at  the  time  of  the  notice  or  within  3  months  froniti^^ 
time  the  debt  or  some  part  thereof  falls  due  if  no  part  them^ 
is  due  at  the  time  of  the  notice,  and  in  default  the  claim  ?hai 
be  forever  barred. 
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"  (2)  Unless  sudi  creditor  or  other  person,  within  10 
days  after  the  receipt  of  such  notice,  notifies  the  executor  or 
administrator  that  he  withdraws  his  claim,  such  executor  or 
administrator  may,  if  he  thinKs  fit,  apply  to  a  Judge  of  the 
Supreme  Court  for  an  originating  summons  calling  upon  such 
creditor  or  other  person  to  establish  his  claim,  and  upon  the 
return  of  such  summons  the  Judge  may  allow  or  bar  the 
claim  or  make  such  other  order  as  to  him  may  seem  meet  with 
or  without  costs  against  either  party." 

Upon  the  administrator  giving  the  notice  provided  for  in 
that  section,  and  if  the  alleged  creditor  should  notify  him  as 
therein  provided,  he  may  apply  to  a  Judge  for  an  originating 
summons,  and  the  Judge  may  then  allow  or  bar  the  claim 
as  he  thinks  proper ;  or  if  the  alleged  creditor  does  not  pro- 
ceed as  required  by  par.  1  of  the  section,  the  claim  may  be 
ipso  facto  barred.  It  was  contended,  however,  that  I  had 
power  to  determine  the  question  of  the  right  of  this  claimant 
to  rank  upon  the  estate  by  virtue  of  par.  3  of  Rule  481.  That 
is  practically  the  same  as  Rule  3  (par.  a)  of  Order  LV.  of  the 
English  Rules,  and  it  was  laid  down  in  In  re  Powers,  30  Ch. 
D.  291,  that  this  paragraph  does  not  apply  to  the  case  of  a 
disputed  debt,  where  the  dispute  turns  on  matters  of  fact. 
That  was  laid  down  by  the  Court  of  Appeal  in  England,  con- 
sisting of  Cotton,  Lindley,  and  Bowen,  L.J  J.,  all  the  Judges 
concurring;  and  1  think  that  this  is  the  law.  Moreover,  it 
seems  to  me  to  be  accentuated  by  the  provisions  contained  in 
sec.  45  of  the  Trustee  Ordinance,  to  which  I  have  referred. 

I  will  order  a  reference  to  the  clerk  to  inquire  into  the 
accounts  in  this  case,  and  report,  but  not  to  allow  the  claim 
of  McCafferty ;  and  that  the  administrator  distribute  the  sur- 
plus estate,  if  he  thinks  it  prudetit  to  do  so  at  present, 
having  regard  to  the  claim  of  McCafferty. 

The  only  remaining  question  for  me  to  decide  is,  who  are 
entitled  in  distribution  to  the  surplus  of  these  estates?  1 
hold  that  the  living  uncles  and  aunts  of  the  deceased  and 
their  nieces,  children  of  their  brother  Frank,  deceased,  are 
entitled,  share  and  share  alike,  in  this  distribution.  The  uncles 
and  aunts  are  Reuben  S.  Mussetter,  J.  W.  Mussetter,  C. 
H.  Mussetter,  G.  S.  Mussetter,  Mrs.  V.  Ingraham,  Mrs.  Sarah 
M.  Dorland,  and  J.  H.  Mussetter,  and  the  nieces  are  Misses 
Margaret  Mussetter  and  Helen  Mussetter. 
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YITEON  TEBBITOBY. 

June  16th,  1908. 

FULL  COURT. 

YUKON    consolidatp:i)    gold    fields  CO.  V. 

SCHMIDT. 

Mines  and  Minerals — Water  Grants — Construction  of  Ditch 
by  Plaintiffs — Ilydraulicing  Placer  Mining  Claims—Lo- 
cation of  Ditch  —  Plans  and  Surveys — Ditch  Cros^ng 
Defendant's  Claim — Trespass — Destruction  of  Flume- 
Waste  of  Water — Representation  Work — Right  of  Grantee 
to  Attack  Grant  to  another  —  Rights  of  Defendant  as 
Prior  Locatee — Crown  Regulations  —  Evidence— Injunc- 
tion— Damages. 

Appeal  bv  defendant  from  judgment  of  C  raig,  J.,  6  W. 
L.  K.  592. 

The  appeal  wa,s  heard  by  Dugas  and  Macaulay,  JJ. 
F.  T.  Congdon,  for  defendant. 
J.  B.  Pattullo,  for  plaintiffs. 

Macaulay,  J.: — The  first  question  raised  on  this  appeal 
was  the  contention  submitted  on  behalf  of  the  appellant 
that  her  mineral  grant  of  1st  June,  1903,  being  prior  to  the 
water  right  granted  on  23rd  July,  1903,  to  Ellen  Acklen 
and  Douglas  Mackenzie,  was  not  affected  by  the  water  regu- 
lations, and  I  will  deal  with  this  point  fi'i^t. 

All  the  mining  regulations  were  passed  under  the  auth- 
ority of  sec.  47  ch.  o4,  E.  S.  C.  1886,  known  as  the  Dominioa 
Lands  Act,  which  delegated  to  the  Governor  in  council  the 
power  to  make  regulations  for  the  disposal  of  mining  lands. 

Water  is  generally  so  absolutely  essential  to  mining  that 
the  regulations  which  have  been  passed  from  time  to  time 
respecting  water  for  mining  purposes  must  be  considered  as 
regulations  authorized  by  said  sec. "  47.  The  regulations 
affecting  the  disposal  and  use  of  water  passed  in  1898  for 
the  Yukon  Territory,  must  be  taken  to  apply  to  both  quartz 
and  placer  mining,  and,  under  sec.  78  of  the  Quartz  Regula- 
tions, in  force  at  the  time  of  the  appellant's  staking  of  her 
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mineral  claim,  her  rights  acquired  at  that  time  were  subject 
to  the  public  rights  of  way  and  water,  and  I  think  it  was 
clearly  the  intention  of  the  legislators  that  all  mining 
claims  should  be  subject  to  the  public  rights  of  way  and 
water,  and  I  am  of  opinion  that  all  mining  claims  in  this 
Territory  are  so  subject. 

Objections  were  raised  on  the  argument  before  us  to  the 
sufficiency  of  proof  offered  at  the  trial  of  the  plaintiffs' 
water  grants  Nos.  5555  and  8121,  and  also  of  the  defendant's 
record  of  the  "  Aulas "  mineral  claim  Xo.  6701,  and  the 
certificates  of  wark  on  the  same  for  the  years  1904,  1905, 
1906,  and  1907,  and,  by  consent  of  counsel  for  plaintiffs 
and  deffendaat  respectively,  copies  of  the  gran  is,  records,  and 
certificates  were  put  in  before  us  and  were  to  be  taken  as 
if  the  originals  had  been  produced  and  proven  at  the  trial; 
and  therefore  it  is  admitted  that  the  defendant's  right  to 
her  mineral  claim  is  in  good  standing,  although  she  has  not 
yet  obtained  a  Crown  grant  for  the  same  under  the  Quartz 
Regulations. 

By  water  grant  No.  5555  dated  23rd  July,  1903,  the 
Minister  of  the  Interior  granted  to  Ellen  Acklen  and  Doug- 
las S.  Mackenzie,  for  the  term  of  10  years  from  the  date 
thereof,  "  the  right  to  divert  and  use  the  water  from  Moose- 
hide  Creek,  the  point  of  diversion  being  near  the  head  there- 
of, thence  in  a  westerly  direction  along  left  limit  of  said 
Moosehide  Creek,  tapping  and  taking  therefiom  all  water 
contained  in  the  intervening  streams  and  watercourses,  to 
the  westerly  side  of  the  mountain  north-east  of  Dawson, 
and  thence  around  the  said  mountain  in  a  southerly  diiec- 
tion  to  the  mining  claims  mentioned  in  exhibit  A  attached 
to  such  grant,  marked  along  the  route  of  ditch  by  conspicu- 
ous posts  planted  about  every  seven-eighths  mile  along  the 
proposed  location  of  the  ditch  or  flume  or  pipe  or  both." 

Section  4  of  the  Water  Eegulations  provides,  among 
other  things,  that  "  the  grant  shall  be  in  the  form  N  in 
the  schedule  thereof."  By  order  in  council  of  31st  March, 
1903,  and  prior  to  the  staking  of  the  "  Aulas  '^  mineral 
claim,  fo>rm  N  of  the  regulations  established  by  ordef  in 
council  of  3rd  August,  1898,  was  rescinded,  and  the  form  N 
provided  by  order  in  council  of  31st  March,  1903,  was  sub- 
stituted therefor.  Amongst  other  changes,  the  wcrds  in 
brackets  "(insert  description)"  in  the  first  form,  are  not  in 
the  second,  but  I  cannot  see  that  this  makes  any  material 
difference,  as  the  description  of  the  mining  grounds  over  or 
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through  which  the  contemplated  ditch  is  to  run,  is  intended 
to  be  given  in  the  water  grant. 

Water  grant  5555  was  issued  according  to  form  N  of  the 
Kegulations  established  by  order  in  council  of  3rd  August, 
1898,  except  as  hereinafter  mentioned,  and  not  in  the  fom 
N  established  by  order  in  council  of  31st  March,  1903,  which 
was  in  force  at  the  date  of  the  grant. 

No  explanation  as  to  the  form  of  giant  used  is  made  to 
the  Court,  but  the  most  likely  explanation  would  be.  as 
most  frequently  occurs  in  this  Territory,  that  the  change  in 
the  law  was  not  known  here  at  the  date  of  the  issue  of  the 
grant  5555,  owing  to  the  isolated  position  of  this  Territorr 
and  the  dif!iculties  of  communicating  by  mail  which  existed 
h(<re  at  that  time,  and  still  exist. 

Water  grant  8121,  issued  on  24th  January,  1907,  followed 
the  form  in  schedule  E  of  the  Yukon  Placer  Mining  Act,  R. 
S.  C.  1906  ch.  64,  except  as  hereinafter  mentioned. 

Neither  of  the  above  mentioned  grants  describes  the 
course  of  the  ditch  over  the  **  Aulas  "  mineral  claim,  but  in 
grant  No.  8121  the  following  description  is  inserted:  "And 
the  right  of  way  and  entry  upon  the  following  mining 
grounds — in  or  through  a  ditch  or  flume  or  pipe,  or  all 
three,  through  the  ditch  constructed  and  known  as  the 
Acklen  ditch  to  point  of  use,  fo>r  the  purpose  of  constrnctmg 
ditches  and  flumes  to  convey  such  water,  provided  that  such 
ditches  and  flumes  are  constructed  from  the  date  hen*'>^ 
The  first  grant  provides  for  1,000  inches  of  water,  and  the 
second  grant  provides  for  1,200  inches  of  water,  but  from 
different  poutccs. 

It  was  contended  on  behalf  of  the  appellant  that  the 
grants  were  void,  as  there  was  no  evidence  that  the  20  days 
notice  of  the  application  for  \vater  grants  had  been  given 
under  sec.  2  of  the  water  regulations,  and  that  the  onus  was 
on  the  plaintiffs  to  prove  that  the  grants  were  regularly 
issued. 

Section  114  of  our  Judicature  Act  provides  a5  follows: 
"  Any  condition  precedent,  the*  performance  or  occurrence  of 
which  is  intended  to  be  contested,  shall  be  distinctly  specified 
in  his  pleading  by  the  plaintiff  or  defendant,  as  the  caise  may 
be,  and,  subject  thereto,  an  averment  of  the  performance  or 
occurence  of  all  conditions  precedent  necessary  for  the  ca.*e 
of  the  plaintiff  or  defendant  shall  be  implied  in  his  plead- 
ings.*' 
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The  defendant  did  not,  in  this  case,  specifically  deny  that 
any  conditions  precedent  to  the  obtaining  of  the  grants  had 
been  fulfilled,  ar  did  not  plead  that  the  provisions  of  sec. 
8  of  the  Water  Begulations  had  not  been  complied  with,  and, 
consequently,  we  must  presume  that  the  grants  which  are 
produced  were  obtained  regularly,  and  that  the  conditions 
precedent  thereto  had  been  fulfilled. 

Section  4  of  the  Water  Regulations,  amongst  other 
things,  states  that  the  grant  shall  be  in  the  form  N  in  the 
schedule  thereof,  and  sec.  57  of  ch.  G4,  R.  S.  C.  1886,  pro- 
vides that  a  water  grant  shall  be  in  the  form  in  schedule  E 
to  that  Act;  and  it  is  argued  that  both  grants  are  void,  as 
they  were  not  issued  in  the  form  prescribed  by  the  statute. 
In  support  of  this  argument  are  cited  the  cases  of  Thomas 
V.  Kelly,  13  App.  Cas.  506,  and  Reid  v.  Creighton,  27  X.  S. 
R.  90,  affirmed  in  Supreme  Court  of  Canada,  27  S.  C.  R.  69. 
Both  these  cases  Were  under  the  Bills  of  Sale  Act,  which 
provided,  in  the  first  ease,  that  the  bill  of  t^ale  should  bf*  in 
accordance  with  the  form  in  the  schedule  to  the  Act,  and, 
in  the  second  case,  that  the  affidavit  should  bo  in  accordance 
with  the  schedule  in  the  Act;  otherwise,  in  both  instances, 
the  instruments  should  be  void,  and  in  both  cases  they  were 
held  void. 

These  Acts  were  passed  for  the  prevention  of  fraud  on 
creditors,  and  I  can  sefe  nothing  contained  in  the  Water 
Regulation?  or  in  the  Yukon  Placer  Mining  Act  from  which 
it  could  be  inferred  that  these  grants  would  be  void  and  of 
no  effect  unless  in  the  form  prescribed.  Again,  the  form 
prescribed  must  necessarily  be  altered  to  suit  the  different 
conditions  arising  under  different  grants,  and  I  am  of  the 
opnion  that  the  form  is  merely  director}',  and,  if  the  descrip- 
tion is  otherwise  sufficient,  that  the  grants  would  be  valid 
in  that  respect. 

I'ndc'r  water  grant  5555  the  right  of  way  is  described  as 
'around  the  westerly  side  of  the  mountain  north-east  of 
Dawson  in  a  southerly  direction  to  the  mining  claims  to 
which  the  grant  is  appurtenant.^' 

The  trial  Judge  found  as  a  fact,  and  in  aerordance  with 
plan  filed  at  the  trial,  exhibit  •'  ?.[,''  that  tli^-  ditch  foUowi^d  the 
right  of  way  under  the  grant  and  ran  over  the  Anla*'  mineral 
claim  on  the  mountain  side;  and,  und^r  water  ;rrant  No. 
8121,  the  right  of  way  is  described  a«  "  throij;:h  the  ditrrh 
known  as  the  Afklen  ditch,"  and  I  am  of  opinion  that  the 
water    grant-    a'-ovp    m^'ntioned.    a'»ho-"jh    not    ^yfA'w.iWy 
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stating  that  they  ran  over  the  Anlas  mineral  claim,  sufficient- 
ly described  the  course  to  be  followed  so  that  no  claim  owner 
could  be  misled,  and  in  this  case  I  am  satisfied  that  the 
defendant  was  not  misled  by  reason  of  the  manner  of  the 
description  of  the  watercourse  to  be  followed,  and  I  am, 
therefore,  of  the  opinion  that  the  grants  in  this  refepect  are 
valid. 

It  was  also  argued  that  sec.  11  of  the  water  regulations 
had  not  been  complied  with,  as  no  compensation  had  been 
given  defendant  under  that  section.  We  have  no  evidence 
on  this  point  at  all.  The  defendant  could  have  entered  a 
protest  under  sec.  2,  and  the  compensation  could  have 
been  granted,  but  we  have  no  evidence,  and  the  inference 
to  be  drawn  is  that  no  protest  was  entered. 

It  is  also  contended  that  a  3  days'  notice  should  have 
been  given  under  sec.  13  of  the  water  regulations  before 
plaintiffs  commenced  to  build  their  ditch  over  the  defend- 
ant's claim.  I  have  very  carefully  considered  this  section, 
and  I  cannot  conclude  that  it  was  intended  that  this  second 
notice  should  be  given  by  the  grantee  of  a  water  right  to 
obtain  the  right  to  run  his  ditch  across  mineral  claim?, 
which  right  had  already  been  given  him  by  his  wat^r  grant, 
unless  in  so  crossing  such  mineral  claim  he  would  interfere 
in  some  manner  with  the  working  of  the  mineral  claim. 
And  the  section  also  provides  that  the  owner  of  the  mineral 
claim  must  give  3  days'  notice  of  his  intention  to  approach 
within  4  feet  of  such  ditch,  if  it  be  constructed ;  and  in  either 
case,  under  sec.  15,  the  Mining  Recorder  shall  settle  the 
amount  of  damage  suflfered. 

I  clearly  think  that  sec.  13  contemplates  an  interference 
with  some  existing  work  on  the  one  hand,  or  existing  ditch 
or  watercourse  on  the  other  hand,  and  is  not  a  condition 
precedent  to  the  plaintiffs'  right  to  cross  a  mineral  claim 
with  their  ditch  where  such  crossing  in  no  way  interferes 
with  any  workings  on  the'  claim,  and  the  right  to  so  cross 
had  been  given  him  by  his  water  grant. 

It  was  also  aigued  that  the  provisions  of  sec.  18  of  the 
Yukon  Placer  Mining  Act,  ch.  64,  B.  S.  C.  1906,  had  not 
been  complied  with. 

Sections  54,  55,  56,  57,  and  58  of  this  Act  provide  for 
the  manner  and  means  of  obtaining  a  water  right. 

By  sec.  55  twenty  days^  notice  of  the  intention  to  apply 
for  a  water  right  shall  be  posted  as  therein  provided,  and, 
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by  sub-section  (c),  "on  each  claim  or  person's  land  to  be 
crossed  by  the  water  in  course  of  transit  to  the  place  of 
user.*' 

Section  56  defines  the  next  steps  to  be  taken  by  the 
applicant,  and  sees.  57  and  68  provide,  amongst  other  things, 
for  the  adjudication  of  the  rights  of  land  owners  or  mine 
owners  which  will  be  aflfeteted  by  the  grant. 

No  protest  was  entered  by  the  defendant,  as  might  have 
been  done  under  sec.  57,  and  it  must  be  presumed,  under  the 
circumstances,  that  the  Mining  Kecofrder  did  not  consider 
it  necessary  for  security  to  be  given  as  provided  for  under 
?ec.  18  of  this  Act. 

It  has  also  been  airgued  that  the  ditch  to  be  constructed 
under  grant  No.  5566  was  not  completed  within  the  two 
years  required  by  the  terms  of  the  grant,  and,  no  extension 
having  been  given  for  its  completion,  the  right  had  conse- 
quently lapsed.  I  am  much  inclined  to  think  that  this  is 
a  matter  solely  between  the  grantor  and  grantee,  and  un- 
rloubtedly,  if  an  actnal  extension  was  not  obtained,  the 
further  time  required  for  the  completion  of  the  ditch  was 
acquieteced  in  by  the  grantors;  and,  in  any  event,  grant  No. 
8121  is  a  valid  subsisting  grant. 

As  to  the  meflrits  of  this  case,  the  learned  trial  Judge 
has  found  as  a  fact,  and  I  think  his  conclusions  were  wholly 
warranted  by  the  evidence,  that  the  acts  of  the  defendant 
were  malicious,  and  the  mining  operations  pretended  to  be 
carried  on  by  her  were  not  bona  fide  acts  of  mining,  or 
development  work,  of  an  asbestos  mining  claim,  but  were 
mett-ely  intended  to  embarrass  the  plaintiffs  in  the  use  of 
their  ditch,  and  I  am,  therefore,  of  the  opinion  that  this 
appeal  should  be  dismissed  with  costs. 

DuGAS,  J.,  was  of  opinion  that  the  appeal  should  be 
allowed,  for  reasons  stated  in  writing,  but  at  too  great 
length  to  be  set  forth  here. 

In  the  result,  the  appeal  was  dismissed. 


?oi«.  Till.  W.I.  1.  NO.  8  —47a 
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full  court. 

BANNEBMAX  v.  DETROIT  YUKOX  MIXING  CO. 

Contract — Work  and  Labour  —  Building  Ditch  to  Carry 
Water  to  Defendants'  Mining  Property — Time  of  Com- 
pletion— Delay — Waiver — Extra  Work  —  Acceptance  — 
Payment  —  Tender  —  Counterclaim  —  Damages  — 
Accounts — Reference — Costs. 

Appeal  by  defendantB  from  judgment  of  Craig,  J.,  6  AV 
L.  R.  704. 

The  appeal  was  heard  by  Dugas  and  Macaulay,  JJ. 
Frank  J.  McDougal,  for  appellants. 
George  Black,  for  respondent. 

Macaulay,  J. : — In  this  case  the  trial  Judge  found  that 
the  plaintiff  was  entitled  to  $380.57  for  extras  on  his  contrail 
with  the  defendant,  and  this  amount,  added  to  the  amount 
admitted  to  be  due  as  balance  of  contract  price,  makes  the 
total  sum  of  $2',25o.47  due  the  plaintiff.  The  trial  Judge 
also  found  that  the  plaintiff  had  failed  to  fulfil  the  tenus 
of  his  contract  in  many  respects,  and  that  the  defendants 
were  entitled  to  damages  under  their  counterclaim  for  the 
losses  suffered  by  them  by  reason  of  the  plaintiff's  default, 
but  found  that  the  evidence  offered  by  the  defendants  va? 
not  sufficiently  specific  to  enable  him  to  estimate  the  amount 
of  damages  suffered,  and  directed  a  reference  to  the  clerk 
of  this  Court  to  ascertain  the  amount  of  damages,  unless  the 
parties  agreed  to  accept  the  sum  of  $250  in  lieu  of  damage^, 
which  he  suggested  might  be  advisable.  From  this  jud«nii<?^^ 
the  defendants  have  appealed, '  and  the  chief  contention  of 
counsel  for  the  defendants  on  the  argument  before  us  was 
that  the  evidence  adduced  at  the  trial  was  sufficiently  clear 
to  have  enabled  the  Judge  to  estimate  the  amount  of  damaize? 
suffered  by  the  defendants.  I  have  examined  the  evideniv, 
and  I  cannot  say  that  the  sum  of  $380.57,  found  to  be  due 
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the  plaintiff  as  extras,  should  be  disturbed,  and  I  agree  with 
the  trial  Judge  in  his  findings  of  fact,  which  are  really  not 
questioned  on  this  appeal. 

As  regards  the  defendants'  evidence  on  their  counterclaim 
as  to  damages  I  am  of  the  same  opinion  as  the  trial  Judge, 
that  the  evidence  is  not  sufficiently  clear  to  enable  me  to 
estimate  the  amount  of  damages  suffered,  and  I  think  the 
defendants  should  have  proceeded  with  the  reference  as 
directed,  with  the  single  exception  as  to  the  item  of  $500  for 
lumber,  which  should  be  taken  into  consideration  in  taking 
the  accounts.  I  think  some  of  the  expense  incurred  for 
lumber  was  necessarily  incurred  by  reason  of  the  plaintiff's 
default. 

I  am,  therefore,  of  opinion  that  this  appeal  should  be 
dismissed  and  the  matter  referred  back  to  the  clerk  of  this 
Court  to  take  an  account  of  the  damages  as  directed  by  the 
trial  Judge,  with  the  variation  in  the  direction  as  above  in- 
dicated, and  I  am  of  the  opinion  that  the  defendants  should 
pay  the  costs  of  this  appeal. 

DuGAS,  J: — I  am  of  the  same  opinion  as  Mr.  Justice 
Macaulay. 

There  is  no  doubt  that  the  plaintiff  did  not  fulfil  his 
contract  in  a  proper  manner,  and  I  cannot  see  that  the  leni- 
ency shewn  to  him  by  the  defendants  should  in  any  way 
cover  his  responsibility  for  his  neglect.  I  believe  that  the 
defendants  are  entitled  to  whatever  expenses  they  had  to 
make  to  put  the  ditch  in  a  proper  working  order  as  per  the 
contract. 

I  agree  with  the  learned  trial  Judge  that  the  evidence  of 
the  damages  suffered  was  not  properly  brought  out  before 
him,  and  that  those  damages  should  be  established  before  a 
referee,  and  as  ordered,  with  the  exception  for  lumber  ex- 
penses. 

We  have,  therefore,  to  refer  back  the  case  to  the  lower 
Court  for  that  purpose,  leaving  to  any  of  the  parties  to  take 
the  order  and  proceed  by  default  if  the  other  one  does  not 
choose  to  act. 

The  costs  of  this  appeal  will  be  upon  the  appellants. 
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YTTKON  TEKRITOKY. 

Craig,  J.  June  18th,  1908. 

CHAMBERS. 

Re  THISCATOR. 

Executor  —  Compemation  for  Services — Jurisdiciion  of  Ter- 
ritorial  Court — Rules  of  Court — Pa-iising  of  Accounts  — 
Payments  to  SoUcito-rs  —  Moderation  of  Costs  —  Pay- 
ments to  Agents  for  Services. 

Petition  by  the  executor  of  tlie  will  of  Frank  Phiscator, 
(k'ceased,  for  an  order  allowing  him  compensation  for  his  ser- 
vices, etc. 

J.  B.  Pattullo,  for  the  executor. 

H.  G.  Eleecker  and  M.  B.  O'Dell,  for  the  infant. 

Craig,  J.: — In  July  of  last   year   the   executor,  by  his 
solicitor,  petitioned  this  Court  to  allow  hira  compensation  as 
executor,  the  petition  setting  out  that  lie  had  filed  an  account 
of  his  administration  with  tlie  clerk  of  the  Court.    With  these 
papers  he  files  his  own  affidavit  setting  out  the  work  done  by 
him,  the  employment  of  an  agent  by  him,  the  employment  of 
solicitors,  attaching  the  agent's  account,  and,  with  it,  filing  a 
copy  of  the  solicitors'  account  against  the  estate,  which  ac- 
count asks  for  a  bulk  sum  in  lieu  of  all  costs,  together  vith 
the  disbursements  which  are  set  out  in  full.     The  solicitors 
for  the  executor  submit  a  very  long  and  carefully  prepared 
brief  on  the  question  of  the  jurisdiction  of  the  Court  and  the 
matter  of  compensation,  the  amounts  to  be  allowed,  the  right 
to  em})ioy  a;?ents,  and  the  jurisdiction  of  the  Court  with  re- 
spect to  solicitors'  bills  paid  by  executors,  and  the  passing  of 
the  executor's  accounts.     This  brief  is  answered  by  Bleecker 
&  O'Dell,  solicitors  for  the  infant,  and  they  concur  to  a  very 
large  extent  with  the  view  of  the  law  taken  by  the  executor? 
solicitors. 

In  this  Territory  there  is  no  Court  of  Probate  or  Surro- 
gate apart  from  the  Territorial  Court,  which  exercises  all 
the  functions  which  would  be  exercised  by  a  separate  Court 
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of  Probate,  and  the  proof  of  wills  and  the  issuing  of  letters 
of  administration  is  done  in  the>  Territorial  Court.  So  that  all 
the  proceedings  in  regaid  to  the  estates  of  deceased  persons 
are  carried  on  in  the  Territorial  Court.  Rule  608  provides 
that  "  the  Public  Administrator  and  all  executors  and  admin- 
istrators shall  be  entitled  to  such  remuneration  for  their  ser- 
vices as  the  Judge  allows."  This  Rule  is  under  Order  46, 
which  Order  covers  probate  and  letters  of  administration. 
Our  Rule  525,  under  Order  42,  provides  for  costs  generally, 
and  is  as  follow^s :  "  Subject  to  the  provisions  of  this  Ordin- 
ance and  the  Rules  of  Court,  the  costs  of  and  incidental  to 
all  proceedings  in  the  Territorial  Court,  including  the  fiA- 
ministration  of  estates  and  trusts  and  compensation  or  allow- 
ance to  any  executor,  administrator,  guardian,  committee, 
receiver,  or  trustee,  shall  be  in  the  discretion  of  the  Court.'' 
I  think  these  Rules  themselves,  apart  from  the  inherent  juris- 
diction of  the  Court,  give  this  Court  full  jurisdiction  over 
the  compensation  of  executors,  as  well  as  the  passing  of  their 
accounts,  which  accounts  include  sums  paid  to  solicitors  and 
in  connection  with  the  necessary  work  of  winding  up  estates*. 
Apart  from  any  Rule,  I  think  the  Court,  of  its  own  motion, 
having  jurisdiction  in  the  matter,  might  call  upon  executors 
to  produce  their  accounts,  either  by  citation  or  summons: 
f^ee  Ac-caster  v.  Anderson,  1  Rob.  67"^,  and  Brown  v.  Bur- 
dette,  40  Ch.  D.,  particularly  pp.  2.53  and  262;  Williams  on 
Executors,  JHh  ed.,  pp.  1768  and  181."):  Lewin  on  Trusts,  9th 
ed.,  p.  298. 

It  is  unnecessary  for  me  to  reconsider  all  the  cases  upon 
the  question  of  executors'  compensation.  The  law  is  very  well 
established.  The  remuneration  is  based  upon  what  is  reason- 
able with  regard  to  the  value  of  the  estate,  the  trouble  and 
care  and  skill  involved  in  its  administration,  and  the  result 
of  the  executor's  work ;  and  I  might  perhaps  add  that  in  this 
country,  where  costs  for  services  are  exceptionally  high  in 
everything,  that  might  be  taken  into  account  as  well.  I  am 
quite  satisfied  that  I  have  authority  to  pass  the  accounts  or 
to  order  a  reference  to  the  taxing  Master  to  examine  the  ac- 
counts. 

As  to  the  solicitoi-s'  bill,  1  think  a  sum  in  bulk  might  bo 
awarded,  but  it  is  impossible  for  me  now,  with  the  evidence 
before  me,  to  say  what  sum  would  be  fair,  or  whether  any  of 
tlie  .cunis  paid  to  the  solicitors  by  the  executor  should  be  dis- 
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allowed  by  reason  of  the  work  being  unnecessary  <  r  being 
done  by  a  solicitor  wlien  it  should  have  been  done  bv  the  ex- 
ecutor himself  or  some  less  costly  agent,  or  whether  negli- 
gence was  shewn  in  the  carrying  on  of  any  of  the  things 
done  by  the  solicitors  at  the  instance  of  the  executor. 

As  to  the  compensation  first.     From  the  evidence  before 
me,  I  think  that  the  executor  is  asking  too  much  when  he 
asks  $5,000  in  this  estate.     Xearly  all  the  work  was  done 
either  by  a  paid  agent,  who  received  considerable  remunera- 
tion for  his  services,  or  l)y  the  solicitors.     So  far  as  I  know, 
the  executor  did  nothing  nijore  than  sign  his  name.    It  is 
true  he  came  into  this  country,  losing  considerable  time,  in 
all,  perhaps  two  months.     His  expenses  are  paid  in  full  and 
are  charged  against  the  estate,  which  expenses  are  exclusive 
of  the  amount  asked  as  remuneration.    I  think  if  he  had  per- 
formed very  many  of  the  services  which  the  skilled  ajrent  per- 
formed, he  might  be  entitled  to  all  the  compensation  asked 
and  more.     But  the  judgment,  skill,  and  time  involveil  in  th«' 
administration  of  this  estate  were  all  exercised  and  employed 
by  an  agent  w^ho  has  been  paid  for  his  services.    The  execu- 
tor's remuneration,  therefore,  1  think,  should  be  reduced  t«t 
$3,500.     I  think  tlie  sums  paid  to  the  agent  are  reasonablt^ 
under  the  conditions  existing  in  this  country  and  the  rate? 
are  not  too  high,  and  1  think  the  executor  was  (juite  ju?tiliei' 
in  emplofing  the  agent,  on  the  evidence  before  me  of  the 
agent  taken  on  oath. 

As  to  the  solictors'  costs,  they  will  be  referred  to  the  tax- 
ing Master  of  this  Court,  not  to  tax  (because  we  have  n^ 
tariff  by  which  this  bill  can  be  taxed )^  but  to  consider  the 
services  rendered,  and,  if  necessary,  to  examine  the  solicitor< 
upon  the  matter,  and,  if  thought  upon  the  evidenc-e  that  it 
«hr)uld  be  done,  to  moderate  the  bill  or  to  allow  the  lump  sum 
asked  for.  The  matter  will  be  reported  back  to  me  after  the 
consideration  of  the  taxing  Master. 

Th(^  costs  of  this  motion  will  be  costs  against  the  estate. 
of  both  parties  appearing. 
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YTTKON  TERKITORY. 

Craig,  J.  June  22nd,  1908. 

CHAMBERS. 

TOSEO  V.  CAMPBELL. 

Attachment  of  Debts— ^Moneys  Attached  Claimed  under  As- 
signment — Order  Directing  Tnal  of  Issue  —  Parties  — 
Mesne  Assignee — Burden  of  Proof — Plaintiff  in  Issue. 

Motion  by  plaintiif  to  make  absolute  an  attaching  order 
and  garnishee  summons. 

Frank  J.  McDougal,  for  the  plaintiff. 
George  Black,  for  the  claimant  John  Black. 
Xo  one  appeared  for  the  judgment  debtor. 

Craio,  J. : — The  plaintiff  has  recovered  judgment  against 
the  defendant,  and  now  seeks  to  attach  a  sum  of  money  owing 
to  the  defendant  on  a  sale  of  certain  property  known  as  21 
below  Discovery  on  Hunker  creek,  sold  to  one  Joseph  F. 
Burke,  for  whom  the  garnishee  was  acting  as  agent,  and  in 
whose  hands  the  money  was  deposited  or  to  be  deposited. 

The  garnishee  summons  was  issued  and  served  on  2nd 
October,  1907,  but  did  not  come  up  for  disposal  until  May 
of  this  year.     At  the  time  of  the  service  of  the  garnishto 
summons,  and  as  appears  by  the  answer  of  the  garnishee,  the 
money  was  not  payable  until  a  certain  blot  on  the  title  wn^ 
cleared  off,  which  was  not  done  until  this  spring.     The  salo 
took  place  on  10th  September,  1907,  and  on  12th  Septembfr 
the  defendant  Campbell  assigned  the  $500  balance,  to  be  paid 
to  one  Annie'  M.  Smith,  as  appears  by  an  assignment  (ex- 
hibit  B),-  witnessed  by   George   Black,   and    there    is   pro- 
duced (exhibit  D),  a  further  order  ditecting  Burke  to  pay  to 
Black  &  Black  all  sums  payable  to  him  on  the  purchase  of 
the  claim  in  question ;  whether  that  is  the  same  sum  or  not 
does  not  appear  except  by  the  evidence  of  Mr.  George  Black. 
On  the  same  day — the  12th  September — Burke  in  a  letter  to 
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Black  &  Black  confirms  the  arrangement  that  he  is  to  pay 
over  to  Annie  M.  Smith  the  $500  as  soon  as  a  quit  claim 
deed  is  furnished  to  remove  the  blot  on  the  title.  At  the 
time  of  the  service  of  the  garnishee  summons,  then,  Annie 
M.  Smith  appears  to  have  beeen  entitled,  so  far  as  the  docu- 
ments can  give  her  title,  to  the  balance  of  the  money;  but  I 
find,  by  documents  on  file  in  the  Court  on  a  further  garni&hee 
application,  that  Annie  M.  Smith  had  some  interest  in  21  be- 
low, and  was  the  agent  of  the  defendant  Campbell. 

On  29th  October,  1907,  Annie  M.  Smith  assigned  over  to 
John  Black,  of  the  firm  of  Black  &  Black,  all  her  interest  in 
the  said  sum  of  $500,  and,  as  appears  by  the  affidavit  of 
George  Black  and  his  evidence,  this  money  was  assigned  to 
pay  a  guarantee  or  debt  which  Annie  M.  Smith  owed  to  John 
Black,  collateral  to  a  certain  mortgage  made  by  the  said 
John  L.  Campbell  to  John  Black. 

The  plaintifl?  asks  that  an  issue  be  directed,  and  that  will 
be  granted. 

The  only  other  question  remaining  for  consideration  i? 
the  question  of  the  parties.  The  plaintiff  insists  that  Annie 
M.  Smith  be  made  a  party,  as  the  money  appeared  to  be  in 
her  and  the  right  to  recover  it  on  the  date  of  the  service  of 
the  garnishee  summons.  From  the  documentary  evidence  all 
her  right  has  now  passed  to  John  Black.  The  plaintiff  sug- 
gests that  something  is  wrong,  but  won't  say  what ;  gives  no 
affidavit  suggesting  any  wrongdoing  or  collusion  between 
John  Black  and  Annie  M.  Smith;  he  says  he  wishes  to  get 
discovery  from  Annie  M.  Smith,  and  asks  that  she  be  made 
a  party  as  well  as  John  Black.  1  do  not  see  that  this  can 
be  done.  Our  Rule  provides  that  "  a  Judge  may  order  that 
any  issue  or  question  necessary  for  determining  the  liability 
or  whether  the  debt  is  attachable,  be  tried  and  determined  in 
any  manner  in  which  any  issue  or  question  in  any  action  may 
be  tried  or  determined,  and  may  direct  who  shall  be  parties 
to  such  issue  or  question."  The  issue,  of  course,  will  lie  be- 
tween the  party  claiming  the  money  and  the  judgment  credi- 
tor. I  cannot  §ee  what  right  the  judgment  creditor  (or 
plaintiff)  has  to  make  AAnie  M.  Smith  a  party  to  this  action 
now\  He  seeks  no  recovery  or  judgment,  and  can  obtain 
no  recovery  or  judgment,  against  her.  It  is  the  fund  in  the 
hands  of  the  garnishee  that  he  is  attaching,  and  the  question 
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to  be  tried,  and  the  only  question  to  be  tried,  is  as  to  who  has 
the  right  to  the  fund  or  whether  the  money  still  remains  the 
property  of  the  judgment  debtodr.  Certainly  he  cannot  add 
Annie  M.  Smith  for  the  purpose  of  discovery:  see  Wilson  v. 
Church,  9  Ch.  D.  552.  Annie  M.  Smith  now  asserts  no 
claim  to  the  money.  She  is  only  one  link  in  the  cjiam  of 
title  passing  the  money  to  the  present  claimant  John  Black. 

The  issue  then  will  be  between  the  judgment  creditor  and 
John  Black,  the  judgment  creditor  being  the  plaintiff  in  the 
issue,  to  try  the  property  in  the  sum  of  money  remaining  in 
the  hands  of  Joseph  F.  Burke  or  Thomas  McGowan  as  his 
agent. 

The  costs  of  this  motion  will  be  determined  on  the  trial 
of  the  issue. 
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Craig,  J.  June  22nd,  1908. 

CHAMBERS. 

BARNABD  v.  FREEMAN. 

Attachment  of  Debts — Gold  Dust  Delivered  to  Garwishee  in 
Parcel  to  he  Handed  to  Judgment  Debtor — Whether  Gar- 
nishable  under  Rule  of  Court. 

Stated  case  arising  upon  a  garnishee  summons. 
F.  G.  Crisp,  for  plaintiff  (judgment  creditor). 
M.  B.  O'Dell,  for  Daniel  Kearney,  the  garnishee. 

Craig,  J. :— This  matter  is  submitted  to  me  on  a  stated 
case,  by  consent,  upon  the  affidavit  of  the  judgment  creditor 
and  the  examination  of  the  garnishee. 

The  plaintiff  has  a  judgment  against  the  defendant,  and 
on  12th  May,  1908,  issued  a  garnishee  summons  against  the 
garnishee,  upon  an  affidavit  stating  that  he  was  informed 
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and  believed  that  a  certain  poke  containing  gold  dust  had 
been  shipped  to  him  for  the  defendant.  No  evidence  as  to 
the  amount  contained  in  the  gold  sack  is  given  in  the  affi- 
davdt  of.  'the  plaintiff.  The  garnishee,  •.  being  examined, 
swears  that  he  did  receive  a  package  said  to  contain  gold 
dust  to^be  handed  over  to  the  defendant.  He  did  not  know 
what  it  contained,  made  no  examination^  and  was  not  able 
to  ascertain  from  the  feel  of  it  that  it  did  contain  gold  dust, 
but  accompanying  the  sack  was  a  way-bill  reading  as  follows: 
**  One  sealed  poke  said  to  contain  II14  ounces  gold  dust 
from  Sampson,  from  72  B.  L.  Dominion;  charges  50  cents." 
The  defendant  had  not  made  any  claim  for  the  sack  or 
parcel  before  the  service  of  the  garnishee  summons,  so  far 
as  appears  by  the  evidence,  and  only  after  the  sen-ice  of 
the  garnishee  summons  did  he  call  and  was  told  that  a  parcel 
was  there  for  him;  he  did  not  take  it  aw^ay  at  that  time, 
being  informed  of  the  garnishee  summons;  nothing  was  said 
by  the  parties  at  all  as  to  the  retaining  of  it  or  anything 
else;  the  man  simply  came  there,  learnt  that  a  parcel  was 
there  for  him,  w^ent  away,  and  came  back  again  and  was 
lianded  the  parcel,  and  gave  a  receipt  for  it  in  the  following 
words :  "  Received  from  D.  Keatney  one  sack  said  to  contain 
11^4  ounces  gold  dust  received  by  him  from  72  below  I^wer 
Discovery;''  signed  by  the  defendant. 

Our  garnishee  Rule  provides  that  "  the  service  of  a  sum- 
mons on  the  ga«rnishe'e  shall  bind  any  debt  due  or  accruing 
due  from  the  garnishee  to  the  defendant  or  the  judgment 
debtor,  whether  such  debt  is  payable  in  monej'  or  otherwise." 
The  Rule  was  amended  by  adding  the  words  "  or  otherwise/' 
and  it  is  argued  that  it  does  not  matter  whether  the  debt 
is  payable  in  money  or  in  any  other  material,  it  is  equally 
garnishable.  There  is  no  doubt  the  Ordinance  wae.  so 
amended  to  meet  the  practice  prevailing  in  this  country  of 
paying  the  wa^es  of  miners  in  gold  dust,  the  usual  provision 
in  these  cases  being  that  miners  were  paid  so  much  per  da; 
in  gold  dust,  valued  at  so  much  per  ounce,  or  in  gold  dust 
coming  out  of  the  claim  on  which  they  were  working;  but 
there  was  always  a  fixed  sum  of  money  owing  which  was 
payable  in  this  specific  way.  However  that  may  be,  I  would 
hold  that  if  there  were  a  debt  arising  ex  contractu,  this 
gold  dust  would  be  garnishable  if  there  was  privity  and 
debt  existing  between  the  garnishee  and  the  defendant. 

It  is  argued  that  if  this  parcel  containing  gold  dust  had 
contained  currency  it  would  be  garnishable,  and  therefore 
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it  should  not  be  exempt  simply  because  it  is  gold  dust.     I 
doubt  whether  that  would  hold  if  a  parcel  said  to  contain  so 
much  money  vras  delivered  to  the  garnishee  as  a  gratuitous 
Imilee  of  it  to  deliver  it  on  the  payment  of  carriage  charges; 
but  I  need   not  decide  that  question  now.     Xo   doubt,  if 
money  is  at  law  received  for  the  use  of  another,  it  then 
becomes  a  debt  and  by  implied  contract  is  payable  from  the 
receiver  to  the  one  for  whom  he  is  trustee.     But  can  it  be 
said  that  specific  chattels  come  under  that  ruling?     The 
garnishee  in  this  case  was  a  gratuitous  bailee  of  a  parcel 
of  goods.     Xo  pre-existing  debt  existed  between  him  and 
the  judgment   debtor.     If   there   had   been,   it   would   not 
matter  whether  it  was  payable  in  money  or  otherwise  as  the 
Ordinance  provides.     In  this  case  the  otherwise  would  be  in 
gold  dust.     But  it  seems  to  me'  that  there  must  have  been 
some  debt  pre-existing  or  existing  by  reason  of  money. had 
and  received,  between  the  garnishee  and  the  debtor.     Could 
it  be  said  that  a  railway  agent  receiving  a  box  said  to  con- 
tain so  much  goods  of  any  kind  would  be  garnishable,  or 
any  other  bailee  or  receiver  of  goods  not  called  for,  liable 
to  be  stopped  in  transitu  or  recalled  by  the  sender,  would 
be  garnishable?     I   do  not  think  the   Act  goes  that  far. 
There  must  be  a  debt,  and  the  best  test  is  whether  it  would 
be  the  subject  of  set-off  or  not.     In  any  event  this  parcel 
might  have  been  recalled  by  the  sender  at  any  time  before 
the  garnishee  had  notified  the  defendant  that  he  held  it  for 
him.    The  remedy  is  a  purely  statutory  one,  and  I  do  not 
think  it  should  be  extended  beyond  the  language  of  the 
statute  and  its  intent.     On  this  question  see  the  caseB  of 
Caisse  v.  Tharp,  5  P.  R.  265,  and  Webb  v.  Stenton,  11  Q. 
B.  D.  518,  and  particularly  at  p.  528,  the  judgments  of 
Lindley,  L.J.,  and  Fry,  L.J.     Very  much  was  made  in  the 
argument  of  the  words  "or  otherwise;"  but  I  think  the 
learned  counsel  wrongly  applied  these  words  in  this  case. 
The  meaning  of  the  words,  T  take  it,  is  this,  that  a  debt 
which  is  created  to  be  payable  in  money  or  otherwise,  may 
l>e  garnished,  but  there  must  first  be  a  debt  created.     Then 
it  does  not  matter  how  it  is  payable,  if  the  contract  is  that 
it  is  payable  in  money  or  in  some  specific  thing  the  value 
of  which  can  be  ascertained  or  whch  is  to  be  delivered  in 
kind  in  payment  of  the  debt.     It  may  be  hard  to  work  out 
that  Rule  in  practice;  but  I  do  not  think  it  goes  so  far  as 
to  extend  to  this  case  and  to  make  goods  in  transitu  of 
unascertained  value,  so  far  as  the  garnishee  is  concerned, 
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cf  unascertained  or  unknown  value,  in  fact  (really  unknown 
in  kind  so  far  as  he  is  concerned  except  from  hearsay, 
garnishable  under  this  Rule.  The  judgment  will  be  that 
there  is  no  debt  garnishable. 

The  plaintiff  will  pay  the  costs  of  the  motion. 
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MABITOBA. 

Cameron,  J.  July  4th,  1908. 

GILLESPIE  V.  GILLESPIE. 

Will — Legacy — Acceptance  of — LiahiUh/  of  Legatee  to  Fulfil 
Conditians  Imposed  hy  Will — Parent  and  Child — Wages — 
Acquiescence. 

Action  by  Ann  Gillespie,  mother,  against  James  Gillespie, 
her  son,  to  recover  amounts  alleged  to  be  due  under  the 
will  of  the  plaintiff's  late  husband,  Archibald  Gillespie,  and 
for  wages. 

J.  B.  Coyne,  for  plaintiff. 

W.  M.  Crichton   and  K.  W.  McClure,  for  defendant. 

Cameron,  J.: — I  should  have  preferred  that  an  action 
of  this  unusual  character  should  have  been  disposed  of  by 
some  amicable  settlement,  but  so  far  that  appears  to  be 
impossible. 

The  defendant  took  possession  of  the  personal  property 
of  the  tefetatoT  as  legatee  under  the  will  of  his  father,  and 
duly  carried  out  the  provisions  of  the  same.  The  per- 
i?onal  property  in  question  w^as  of  no  great  value,  but  it 
pcems  beyond  question  that  the  defendant  assumed  the  obli- 
gations set  out  in  the  will,  one  of  which  is  the  payment  by 
him  to  his  mother  of  $50  a  year  while  she  is  living  with 
him  and  $80  a  year  "  if  the  said  Ann  Gillespie  does  not  see 
fit  or  cannot  live  peaceably  with  the  said  Jamen  Gillespie :'' 
Reese  v.  Engelbach,  L.  R.  12  Eq.  225;  Gregg  v.  Coates,  23 
Beav.  33;  In  re  Williames,  Andrew  v.  Williames,  52  L.  T. 
X.  S.  41;  Attorney-General  v.  Christ's  Hospital,  1  R.  & 
M.  626;  In  re  Skingley,  3  Macn.  &  G.  229;  Messenger  v. 
Andrews,  4  Russ.  478.  As  stated  by  Vice-Chancellor  Bacon 
in  the  first  mentioned  case  at  p.  237 :  "  Upon  the  authority 
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of  the  case  of  Messenger  v.  Andrews,  and,  even  without  the 
authority  of  that  case,  upon  very  plain  principles  of  justice 
and  law,  the  defendant,  who  admits  that  he  has  enjoyed 
the  benefits  given  to  him  by  a  will  upon  the  conditions  ex- 
pressed in  it,  is  under  a  personal  liability,  which  can  be 
enforced  in  this  Court,  of  fulfilling  those  conditions.*'  I 
cannot  accept  the  theory  of  the  defence  that  the  position  of 
the  defendant  was  merely  that  of  an  executor  de  son  toit. 

I  must  disallow  the  claim  for  wages.  And  1  have  no 
doubt  the  non-payment  of  the  allowance  prior  to  the  time 
the  plaintiff  ceased  to  live  with  the  defendant  was  with  her 
acquiescence.  It  is  not  an  easy  matter  to  arrive  at  a  satis- 
factory decision,  because  I  must  bear  in  mind  that  the  de- 
fendant is  a  fa'imer  in  circumstances  that  cannot  be  con- 
sidered opulent  by  any  means.  After  much  consideration  I 
have  arrived  at  the  following  as  a  determination  of  this 
unfortunate  case:  the  defendant  is  to  pay  the  plaintiff 
$500  on  or  before  1st  November  this  year,  and  $250  in  each 
yea'r  thereafter  on  or  before  that  date  during  the  lifetime 
of  the  plaintiff.  As  this  is  substantially  the  offer  made 
by  the  defendant  at  the  trial,  I  will  not  give  costs.  I  still 
express  the  hope  that  the  parties  may  come  to  an  arrange- 
ment and  resume  the  relations  of  affection  which  ought 
to  exist,  and  that  there  will  be  no  necessity  for  enforcinir 
this  judgment.  ■ 

KANITOBA. 
Cameron,  J.  July  4th,  1908. 

TRIAL. 

ALLOWAY  V.  RURAL  MITNICIPALITY  OF  MORRIS. 

Assessment  and  Taxes — Tax  Sale — Sale  of  Unpatented  Laruh 
as  Patented  —  Action  by  Purchaser  to  Recover  Pvrchasf 
Money  and  Amounts  Paid  for  Subsequent  Tares— Voluti- 
tary  Payments — Dominion  Lands^ — Interest  in — Porers  of 
Provincial  Legislaiure — Failure  of  Con^dtration— Treas- 
urer of  Rural  Municipality — Pouters  of — Statutory  Ofp- 
err  —  Agent  of  Municipality — Advertisement — Warrant fj 
that  Lands  Offered  for  SaU  Patented — Presumption-- 
Caveat  Emptor  —  Misrepresentation  —  Damages—hiterest 
— Costs. 

Action  to  'recover  moneys  paid  for  lands  at  a  tax  sale. 
A.  B.  Hudson  and  E.  W.  Marlatt,  for  plaintiff. 
W.  L.  McLaws,  for  defendants. 
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Cameron,  J.: — The  defendant  municipality  on  12th 
April,  1902,  offered  to  sell  to  the  plaintiff  the  lands  in 
question,  for  arrears  of  taxes  charged  against  the  same, 
and  the  plaintiff  offered  to  purchase  them  for  $166.16.  The 
plaintiff's  offer  l^eing  the  highest  bid,  he  became  the  purchaser 
and  paid  the  defendants  the  $166.16.  The  lands  had  been 
previously  advertised  for  sale  in  the  Manitoba  Gazette.  The 
advertisement  in  the  Gazette,  signed  "  H.  R.  Whitworth, 
Secretary-Treasurer  Rural  Municipality  of  Morris/^  under 
the  heading  "  Patented  or  Unpatented,"  had  the  lands  in 
xjuestion  listed  as  "  Pat'd."  The  plaintiff  paid  the  defend- 
ants fo>r  subsequent  taxes  for  the  year  1902,  $111.25,  and 
for  the  year  1903,  $136.98.  It  is  admitted  that  at  the  time 
of  the  sale  the  lands  were  unpatented.  The  plaintiff  sues 
to  recover  the  purchase  price,  subsequent  taxes,  and  interest 
at  10  per  centum  per  annum  compounded.  It  is  admitted 
that  the  treasurer  of  the  defendants  was  authorized  by  the 
municipality,  under  sec.  159,  R.  S.  M.  ch.  117,  to  sell  the 
lands,  and  that  he  published  in  the  Gazette  the  adver- 
tisement to  which   reie'rence  has  been  made. 

The  plaintiff  made  an  application  under  the  Act  to 
the  District  Registrar  to  obtain  title  to  the  lands,  but  neces- 
j«arily  failed  in  his  application,  and  asks  for  his  costs  of  such 
application. 

Is  the  plaintiff  entitled  to  recover  the  amount  paid 
by  him  at  the  sale  and  the  amounts  paid  for  subsequetit 
taxes?  The  defendants  contend  that  these  payments  were 
made  voluntarily,  and  that  they  are  not  recoverable.  The 
defendants  rely  upon  the  case  of  Austin  v.  County  of  Sim- 
eoe,  22  U.  C.  R.  73.  There  it  was  held  that  where  lands 
not  assessable,  no  patent  having  issued  therefor,  were  sold 
for  taxes,  the  purchaser  could  not  recover  back  the  money 
in  an  action  against  the  corporation  of  tlie  county  of 
Simeoe;  that  there  was  no  contract  between  the  plaintiff 
and  the  county  corporation,  who  had  nothing  to  do  with 
the  sale  and  could  not  control  it:  that  the  purchaser  was 
acting  on  his  own  judgment  and  at  his  own  risk;  that  the 
payment  was  voluntary:  that  the  doctrine  of  caveat  emptor 
prevailed;  and  that  the  municipality  were  not  responsible. 
Under  the  law  prevailing  where  and  when  Austin  v.  County 
of  Simeoe  was  decided,  it  was  the  duty  of  the  treasurer  of 
the  county  to  collect  the  taxes  shewn  to  be  in  arrears  by 
the  collectors'  rolls  leceived  by  him  from  the  treasurers  of 
the   various   townships.     The   treasurer   knew   nothing   of 
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the  details  except  from  the  vouchers  returned  to  him  by 
the  township  treasurers,  and  was  thereupon  bound  to  is?^^ 
his  warrant  to  the  sheriff.  The  sheriff  then  advertised  the 
Iand»  for  sale  (distinguishing  patented  from  unpatented 
lands)  and  offered  them  for  sale  at  the  time  appointed.  It 
was  held  that  moneys  paid  voluntarily  to  the  sheriff,  a 
public  and  independent  officer  on  whom  the  duty  is  thrown 
l)y  law,  could  not  he  recovered  from  the  municipality.  In 
the  first  place,  it  is  to  be  noted  that  the  statutor}'  procedure 
set  forth  and  discussed  in  Austin  v.  County  of  Simcoe  is 
so  different  from  that  prevailing  in  this  province,  that  de- 
cisions under  it  form  no  safe  guide.  In  the  second  place, 
it  was  not,  and  could  not  have  been,  argued  or  held  thai 
any  representation  a8  to  title  had  been  there  made  by  the 
nmnicipality.  All  that  the  purchaser  had  reason  to  believe 
he  was  purchasing  was  "  the  interest ''  of  the  owner  as  ai 
an  ordinary  sheriff's  sale,  and  the  only  warranty  was  an  im- 
plied promise  on  the  part  of  the  sheriff  that  he  did  not  know 
that  he  was  destitute  of  title.  See  judgment  of  Hagarty, 
J.,  at  pp.  77,  78,  79. 

On  the  other  hand,  the  plaintiff  contends  that  these 
moneys  are  recoverable.  Plaintiff's  counsel  refers  to  Black- 
well  on  Tax  Titles,  p.  1007 :  "  If  land  is  sold  on  which  no 
taxes  are  due,  the  purchaser  or  his  grantee  may  recover 
the  amount  of  his  bid  .  .  .  and  6  per  cent,  interest." 
Also  to  Chapman  v.  Brooklyn,  40  X.  Y.  379,  380,  wheie  it 
was  held  that  "it  is  equally  unjust  and  inequitable  for 
them  (municipal  corporations)  to  retain  money  they  have 
acquired  without  consideration,  as  it  is  for  a  private  peKoii 
to  do  so."  ''  It  has  been  repeatedly  held,''  in  the  Courts  of 
different  states  of  the  Union,  ''  that  taxes  illegally  impa?e<i 
and  collected  might  be  recovered  back  from  the  municipal- 
ity.'' Money  paid  under  a  mistake  of  fact  can  be  recov- 
ered as  money  had  and  received:  Newsome  v.  Graham,  10  B. 
&  C.  284.  So  also  where  the  consideration  has  failed :  e.g.. 
money  paid  as  deposit  on  a  contract  of  sale  which  has  been 
rescinded:  Blackburn  v.  Smith,  2  Ex.  783;  or  which  a 
vendor  could  not  complete:  Gorbell  v.  Archer,  2  A.  &  E- 
e^OO ;  Bullen  &  Leake,  3rd  ed.,  p.  48.  It  seems  to  me  that 
there  would  be  no  great  difficulty  in  holding  the  plaintiff 
entitled  to  recover  money  paid  at  a  tax  sale  under  the?-:* 
circumstances  were  it  not  for  sec.  166  of  the  Assessment 
Act :  **  V/hen  the  title  to  any  land  sold  for  arrears  of  taxes 
is  vested    in   the   Crown,  the   deed   or   tax  sale  certificate 
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therefor,  in  whatever  form  given,  shall  be  held  to  convey 
or  include  only  such  interest  as  the  Crown  may  have  given 
or  parted  with  or  may  be  willing  to  recognize."  In  South 
Xorfolk  V.  Warren,  8  Man.  L.  R.  481,  it  was  held  that  there 
might  be  taxable  interests  in  lands  not  alienated  by  the 
Crown.  In  Whelan  v.  Ryan,  20  S.  C.  R.,  Gwynne,  J.,  said 
(p.  73) :  "  Upon  a  true  construction  of  the  British  Xorth 
America  Act  .  .  .  lands  in  the  province  of  Manitoba  do 
not,  in  my  opinion,  become  subject  to  municipal  taxation 
until  the  issue  of  letters  patent  therefor."  In  Ruddell 
V.  Geofrgeson,  9  Man.  L.  R.  at  p.  414,  Mr.  Justice  Bain 
held,  notwithstanding  this  decision  of  Gwynne,  J.,  that  "  this 
Court  is  committed  to  the  view  that  when  once  rights  a;re 
given  or  interests  in  these  landt'  have  been  parted  with  by 
the  Crown,  such  rights  and  interests  become  property  and 
rights  subject  to  provincial  laws,  and  may  be  made  liable  to 
municipal  taxation."  So  far  as  appears  by  the  evidence, 
there  is  nothing  to  shew  that  these  land?;  had  ever  been 
under  occupation.  Assuming  that  the  lands  in  question  had 
been  and  were  occupied  by  persons -who,  in  course  of  time, 
and  on  performance  of  certain  conditions,  would  be  entitled 
to  patents  from  the  Crown,  we  must  hold  it  established 
that  those  interests,  whatever  they  were,  were  taxable.  But 
what  were  those  interests?  Did  they  not  consist  at  the 
most  in  mere  licenses  of  occupation?  What  intere^nt  was 
there  in  reality  that  could  be  sold  by  the  municipality? 
There  could  have  been  and  was  nothing  that  the  Crown 
was  bound  to  recognize.  To  say  that  a  purchaser  acquired 
or  could  acquire  an  interest  under  sec.  166  seems  to  me 
to  be  making  an  illusory  statement.  It  is  not  known,  so  far 
as  I  am  aware,  that  the  Crown  has  ever  recognized  the 
lights  of  a  tax  purchaser,  and  there  is  no  probability,  in 
my  judgment,  that  it  will  ever  do  so.  The  provisions  of 
-ec.  166  must  be  considered  in  connection  with  the  con- 
stitutional restriction  contained  in  sec.  125  of  the  British 
Xorth  America  Act.  While  we  are  bound  to  hold  that  the 
interest  of  a  locatee  or  homesteader  of  Dominion  lands  is 
taxable,  and  the  taxes  constitute  a  debt  from  the  party  as- 
.sf»ssed  therefor  to  the  municipality,  we  must,  I  think,  also 
rt^ognize  that  the  provisions  of  sec.  166  are  wholly  ineffec- 
tive so  far  as  they  attempt  to  confer  upon  a  municipality 
jiower  to  convey  title  in  lands  vested  in  the  Crown  to  a  pur- 
chaser. The  provincial  legislature  is  absolutely  incom- 
petent to  confer  such  powe^r  upon  the  municipality,  and 
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the  Parliament  of  Canada  could  do  so  only  by  statutory  en- 
actment, of  which  there  is  no  sign.  The  consideration  be- 
ing, therefore,  nugatory,  there  being  nothing  wliatever  that 
passes  or  can  pass  to  the  purchaser,  it  would  seem  to  me 
that  on  this  ground  the  munici])ality  are  bound  by  everj' 
consideration  of  equity  to  refund  the  money  paid  to  them 
at  the  sale. 

It  was  argued  at  the  trial  that  the  secretary-treasuter  wfc» 
a  statutory  officer,  independent  of  the  mulnicipality,  and  per- 
forming duties  impoi«ed  upon  him  by  statute,  and  that  there- 
fo'ie  the  municipality  were  relieved  from  any  liabihty  for  his 
actions.    Section  1G2  of  the  Act  prescribes  that  the  trea.<urer 
shall  in  the  list  of  lands  to  be  advertised  distinguish  them 
a'^  patented  and  unpatented.     But  is  not  ♦he  treasure%  in 
fio  doing,   acting  as   the  agent   of  the    municipality,  even 
if  his  duties  are  set  fotth  in  the  statute?     Reterenc-^  was 
made  to  Seymour  v.  Township  of  Maidstone,  24  A.  E.  :»V», 
where   the   question    was   as   to   the    responsibility  y*i  the 
township  for  the  acts  of  an  engineer  under  the  Ditches  and 
Watercourses  Act.    In  Forsyth  v.  Canniff,  20  0.  R.  4T^^  the 
nmnicipality  were  also  held  not  liable,  the  officer  in  qnev 
tion  being  the  medical  health  officer  appointed  under  the 
Public  Health  Act.    In  Hesketh  v.  City  of  Toronto,  25  A.  R- 
449,   on   the   other   hand,   the   city   corporation  were  held 
liable  for  injuries  caused  by  the  negligence  of  the  serTant> 
employed  in  connection  with  a  fire  department  which  they 
were  not  bound  to  establish  and  maintain.     The  foUowini: 
apj)ears  to  be  a  clear  statement  of  the  law  on  this  point: 
*'  A  municipal  corporation  is  not  responsible  for  the  unlav- 
ful  or  negligent  act  of  an  officer  appointed  in  obedience  to  an 
Act  of  the  legislature  to  perform  public  services  in  which 
the  corporation  has  no  ])articular  interest  and  from  which  it 
derives   no   s])ecial   benefit   or   advantage   in    its  corporate 
capacity:''  per  Bigelow,  C.J.,  in  Hafford  v.  New  Bedford. 
16  Grav  207,  cited  by  Ritchie,  C.J.,  in  McSorley  v.  Mayor, 
etc.,  of  City  of  St.  John,  6  S.  C.  R.  at  p.  544.' 

But  it  is  clear  in  the  case  of  this  secretary-treasurer  that 
the  municipality  appoint  hhn,  can  control  him  in  the 
discharge  of  his  duties,  can  continue  or  remove  him.  Gin 
hold  him  responsible  for  the  proper  performance  of  hi> 
duties,  and  that  his  duties  relate  to  the  municipality  and 
are  of  benefit  to  the  municipality.  He  is  an  officer  of  tlu' 
government  or  of  the  ^Municipal  Commissioner  only  when  it 
is  so  expressly  provided,  as  in  sec.  187  and  following?  sections 
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Section  315  of  ch.  11  of  the  statutes  of  1884  was  mater- 
ially amended  by  sec.  136,  eh.  53,  53  Vict.,  re-enacted  as 
<ec,  170  of  ch.  101,  R.  S.  M.  181)2,  and  now  sec.  181  of 
th.  117,  R.  S.  M.  1902.  McLellan  v.  Assiniboia,  5  Man. 
L  R.  265,  and  similar  cast^,  holding  that  the  treasurer  is 
an  independent  statutory  official,  are  therefore  no  longer 
applicable.  It  appears  to  me  that  the  position  of  the 
treasurer,  as  an  agent  of  the  municipality,  is  now  clearly 
•lefined.  The  case  of  McSorley  v.  Mayor,  etc.,  of  City  of 
St.  John,  6  S.  C.  R.  531,  is  decisive  on  this  point.  See 
the  judgment  of  Strong,  J.,  pp.  558-561.  The  treasurer  of 
the  defendant  was  an  officer  appointed  and  paid  by  the 
municipality,  and  performed  the  acts  in  question  in  the 
discharge  of  duties  imposed  by  law  for  the  peculiar  benefit 
of  the  corporation,  and  the  money  was  received  by  him  for 
their  benefit.  The  municipality  cannot,  therefore,  escape  lia- 
bility by  an  attempt  to  shift  the  responsibility  upon  their 
own  officer. 

It  is  argued  that  the  c*oncise  wording  of  the  advertise- 
ment constitutes,  in  connection  with  the  other  circum- 
>tances,  a  warranty  on  the  part  of  the  corporation  that  the 
lands  in  question  were  patented  lands,  and,  after  con- 
sideration, I  am  disposed  to  accept  that  view.  A  warranty 
may  be  found  in  statements  made  in  advertisements  if  re- 
lied upon  by  the  buyer:  Paisons  on  Contracts,  sec.  576,  note; 
Morris  v.  Bradley  Fertilizer  Co.,  64  Fed.  R.  55.  The  decisive 
te>!t  whether  language  is  used  as  a  mere  expression  of  opin- 
ion or  a  warranty  is,  whether  it  purported  to  state  a  fact 
upon  which  it  may  fairly  be  presumed  that  the  seller  ex- 
jected  the  buyer  to  rely,  and  upon  which  the  buyer  would 
ordinarily  rely:  30  Am.  &  Eng.  Encyc.  of  Law,  p.  142. 
Mo'i cover,  it  is  not  always  necessary  that  the  buyer  shew  an 
intention  on  the  part  of  the  seller  to  warrant;  if  the  latter 
makes  a  positive  affirmation  as  to  a  material  fact,  and 
the  fotmer,  relying  upon  the  truth  of  it,  makes  a  purchase 
^vhich  he.  otherwise,  probably  would  not  have  made,  a  war- 
ranty will  be  presumed,  even  in  opposition  to  affirmative 
]iroof  of  the  absence  of  an  intention  to  warrant,  upon  the 
ground  that  the  seller  cannot  be  allowed  to  induce  a 
purchaser  by  such  conduct  and  escape  the  responsibility  by 
averring  the  absence  of  an  intention  to  warrant:  ib.,  p.  140, 
and  the  cases  there  referred  to.  No  particular  words  or 
form  of  words  are  needed  to  create  a  contract  of  warranty: 
Smith's  Ixjading  Cases,  vol.  2,  p.  56.     "  Any  affirmation  at 
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the  time  of  a  sale  is  a  warranty,  piovided  it  appears  on 
evidence  to  have  been  so  intended:"  Cave  v.  Coleman,  3 
Man.  &  Ry.  2.    It  is  a  question  of  fact  in  each  case,  upon 
the  construction  of  the  words  used  and  of  the  circumstanee?, 
whether   such  an  intention   is  expressed:  Leake  on  Con- 
tracts, p.  263.    It  seems  to  me  a  legitimate  conclugion  to  be 
drawn  from  the  evidence  that  the  assertion  in  the  adver- 
tisement that  the  particular  lands  in  question  were  patented 
was  intended  a^  a  statement  of  fact  ulpon  which  intending 
purchasers  could  rely.     That  it  has  such  effect  upon  the 
purchai^er  is  clear,  as  Mr.  Alloway  stated  on  cross-exam- 
ination that  he  would  not  have  otherwise  purchased.    In 
De  Lassalle  v.  Guildford,  |1901]  2  K.  B.  215,  A.  L.  Smith, 
Master  of  the  Rolls,  says:  '*  To  create  a  warranty,  no 8])ecial 
form  of  words  is  necessary.     It  must  be  a  collateral  under- 
taking forming  part  of  the  contract  by  agreement  of  the 
parties  express  or  implied,  and  must  be  given  during  the 
course  of  the  dealing  which  leads  to  the  batgain,  and  should 
then  enter  into  the  bargain  as  part  of  it    ...    In  de- 
termining whether  it  was  so  intended  (as  a  warranty),  a 
decisive   test   is   whether   the   vendor  assumes  to  asseit  a 
fact  of  which  the  buyer  is  ignorant,  or  merely  state?  an 
opinion  or  judgment  upon  a  matter  of  which  the  reudor 
has  no  special  knowledge,  and  on  which  the  buyer  may  he 
expected  also  to  have  an  opinion  and  to  exeicise  his  judsr- 
ment.    In  the  former  case  it  is  a  warranty,  in  the  latter  it  i? 
not.     .     .     .     That  the  above  constitutes  a  warranty  upon 
the  sale  of  a  chattel  cannot  be  doubted,  and  why  not  ujwn 
the  sale  of  real  property  ?"     In  this  case  now  Mcne  me. 
I  paraphrase  the  paraphrase  (by  the  Master  of  the  Roll?)  <'f 
the  evidence  in  De  Lassalle  v.  Guildford  at  p.  2*n:  "You need 
not  examine  the  records  in  the  department  at  Ottawa  or  in 
the  ollice  of  the  district  registrar;  it  is  quite  unnecessary 
There  is  a  patent,  and  it  issued  before  the  taxes  accrued 
for  default  in  the  ])ayment  of  which  the  lands  are  to  bo  sold. 
The  municipality  give  you  an  assurance  u])(>n  the  subjoit 
upon   which  you  can  rely.     Will  that   satisfy  you?    K  m^ 
hand  over  your  money.''   Is  thi«  not,  on  the  evidence,  the 
basis  of  the  contractual  lelation  between  the  parties?    1* 
#^ems  so,  because  we  have  Mr.   Alloway 's  stittement  that, 
without  the  assurance  contained  in  the  advertisement  that 
the  lands  were  patented,  there  would  have  been  by  him  n<> 
offer  to  purchase  at  all. 
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In  Pearson  v.  Dublin,  [1907]  A.  C.  351,  it  was  hold 
that  a  municipal  corporation  are  liable  for  misrepresentations 
as  to  a  matter  of  fact  made  on  behalf  of  the  corporation 
bv  their  engineer's  whereby  the  plaintiffs  were  induced  to 
enter  into  a  contract.  The  principal  and  the  agent  cannot 
so  divide  the  responsibility  that  the  princiy)al  can  escape: 
Lord  Halsbury,  at  p.  357.  The  provision  of  sec.  1G2  of  the 
Asessment  Act,  requiring  the  lands  to  be  distinguished  as 
patented  or  unpatented,  has  an  object  in  view,  and  that  is  to 
afford  information  to  intending  purchasers  so  that  they 
may  regulate  their  bidding  or  refrain  altogether  therefrom, 
as  might  seem  prudent.  The  provision  is  obviously  import- 
ant and  intended  for  the  ]>rotection  of  the  purchaser.  The 
municipality  cannot  avoid,  but  must  acce])t,  full  respon- 
sibility for  the  acts  of  the  treasurer  in  this  respect. 

I  have  not  lost  sight  of  the  contention  piTsented  by 
defendants'  counsel  that  "  the  rule  of  caveat  emptor  applies 
to  prevent  a  tax  purchaser  from  recovering  his  purchase 
money/'  as  stated  in  Blackwell,  p.  100(5.  "  At  common  law, 
the  purchaser  at  a  tax  sale  comes  strictly  and  rigidly  within 
the  rule  of  caveat  emptor.  The  proceedings  are  of  record, 
and  he  is  chargeable  with  notice  of  every  defect  and  irre- 
gularity appearing  in  them.  Besides,  the  power  of  the 
officer  to  sell  is  a  naked  power,  statutory,  and  not  coupled 
with  an  interest.  The  bidder,  therefore,  cannot  be  con- 
>idered  a  bona  fide  purchaser,  in  the  customary  sense  of 
the  term.  And  if  his  tax  title  prove  to  be  worthless,  he 
cannot  recover  the  amount  he  has  paid  in  an  action  for 
damages  against  the  officer,  the  owner,  or  the  municipality." 
Such  is  the  law  prevailing  under  various  enactments,  relat- 
ing to  municipal  taxation,  thtough  the  TTnited  States,  ex- 
cept where  several  States  have  by  statue  provided  that  the 
purchaser  may  recover,  and  in  the  light  of  which  Chapman  v. 
Brooklyn  must  be  read:  Black  on  Tax  Titles,  p.  463.  Such 
was  also  the  decision  in  Austin  v.  County  of  Simcoe  to 
which  T  have  referred.  But  in  that  case  McLean,  C.J. 
(p.  75)  held  that  the  sheriff  who  made  the  sale  and  adver- 
tised the  lands  as  an  independent  statutory  officer  might 
])erhaps  be  held  personally  responsible,  had  he  given  an 
assurance  that  the  title  to  the  lands  in  question  was  good. 
But  the  sheriff  in  that  case  was  held  to  be  selling  the 
'interest^'  only  for  the  owner  as  at  a  sale  of  goods  under 
execution,  and  it  appears  that  a  conveyance  of  the  lands 
mav   have   been  executed.     Xone   of   the   decisions  in   the 
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United  States,  so  far  as  1  can  ascertain,  deals  with  the 
case  where  the  lands  of  the  United  States,  constitutionally 
exempt  from  taxation,  have  been  sold  for  taxes  as  patentee! 
lands  by  a  local  authority,  and  a  claim  has  been  made  for 
recovery  of  the  putchase  money.    But  the  doctrine  of  caveat 
emptor  does  not  apply  where  the  vendor  takes  upon  him- 
self  to   inform    the   purchaser,   and   the   purcliasor  ajriees 
to  trust  to  him  with  regard  to  particulars  which  he  could 
ascertain  himself  by  inspection:  Kerr  on  Frauds,  p.  69,   An 
action  will  lie  against  the  seller  of  any  interest  in  an  e?tate 
for  atrirming  the  rents  to  be  more   than  they  are.  while 
he  is  in  treaty  about  the  sale,  if  the  party  to  whom  the 
affirmation  is  made  relies  upon  it,  and  buys  the  intore.-t 
thereon :  Lysney  v.  Selby,  2  Ld.  Raym.  1118.    Under  the  cir- 
cumstances of  this  case  now  before  me,  I  have  come  to  the 
conclusion,  not  without  some  hesitation,  that  the  action  of 
the  defendant  municipality  through  the  treasurer  in  lifting 
the  lands  in  question  as  patented,  when  in  fact  no  patent 
had  been  issued  therefor,  was  such  a  misrepresentation  a> 
excludes  the  oi)eration  of  the  rule  of  caveat  emptor. 

By  the  weight  of  authority,  where  a  positive  representa- 
tion is  made  by  a  vendor  as  to  the  title,  with  a  view  that 
it  shall  be  lelied  upon,  ordinary  diligence  does  not  require' 
that  the  other  party  shall  examine  the  records  to  ter^t 
the  t'ltith  of  the  representation,  if  no  fact  or  circumstance 
is  disclosed  which  is  calculated  to  suggest  a  douht  as  to 
the  truth  of  the  lepresentation  and  thu?  to  put  him  on 
inquiry:  Barr  v.  Doan,  45  U.  C.  R.  491;  14  Am.  &'  Kn?- 
Kncyc.  of  Law,  ]>.  132:  and  cases  tliere  referred  to.  It 
is  here  for  this  Uourt,  sitting  as  a  jury,  to  dec-idc  whether 
the  words  of  the  advertisement  are  to  be  interpreted  merely 
as  an  expression  of  opinion  or  as  a  statement  of  fact:  Smith 
v.  (^ladwick,  J)  App.  C'as.  1S7;  14  Am.  &  Eng.  Encyc.  of 
Law,  p.  20(5.  I  hold  that  the  statement  in  question  wa^  a 
positive  statement  of  fact  made  with  the  intention  that  it 
should  be  relied  upon. 

It  was  contended  by  defendants'  counsel  that  sec.  '22*.^  nf 
the  Assessment  Act  constitutes  a  bar  to  the  plainttTi^ 
rlaim  for  the  taxes  subse(juently  paid  by  him.  But  I  ht»l<i 
that  there  has  been  established  on  the  evidence  a  contract 
of  warranty  on  the  part  of  the  defendant,  in  consequence  of 
which  these  payments  were  made,  and  for  breach  of  which 
contract  the  ])laintifr  is  entitled  to  damages.  As  damaL'e? 
resulting  from  the*  breax'h  1  fix  the  amount  so  paid  a?  j^tihx- 
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quent  (axe6,  together  with  the  amount  paid  at  the  sale, 
with  interest  on  those  anioiints  from  the  date  of  their 
respective  payments  at  5  per  centum  ])er  annum.  I  see  no 
principle  on  which  I  can  allow  compound  interest  or  the 
amount  claimed  for  costs.  The  plaintiff  is  entitled  to  the 
costs  of  this  action. 


HAHITOBA. 

July  Gth,  1908. 

COURT   OF  APPEAL. 

ANCHOK  ELEVATOE  CO.  v.  IIEXEY. 

Serrire  out  of  Jurisdiction—  Statement  of  Claim — liuU  201 
(e) — "Action  Founded  on  any  Tmi  Commilt^'d  within 
Man itoha  '' — Preference — ( liattel  Morff/af/e — .  1  ssign men ts 
Act-^Statute  of  Elizabeth, 

The  statement  of  claim  shewed  that  the  plaintiffs  le- 
covered  a  judgment  against  the  debtors  on  12th  Novem- 
ber, 11)07,  for  $408.60;  that  on  15th  November  the  debtors 
executed  a  chattel  mortgage  on  "  all  and  singular  the  goods 
and  chattels,  stock  in  trade  and  effects,  of  them,  the  said 
debtors,  to  the  defendants  as  security  for  the  payment  of 
an  alleged  antecedent  indebtedness  of  the  said  debtors  to 
the  defendants.  The  said  goo<ls  and  chattels,  stock  in  trade 
and  effects,  were  exigible  for  execution."  Then  followed 
such  allegations  as  would  be  sufficient  to  make  the  chattel 
mortgage  a  preference  within  the  Assignments  Act,  and 
thus,  in  the  language  of  the  statute,  utterly  void. 

The  defendants  were  apparently  a  joint  stock  c()m]>any, 
and  had  their  head  office  and  place  of  business  in  Mont- 
real, and  that  was  also  their  place  of  business  when  the 
chattel  mortgage  was  made. 

The  statement  of  claim  was  served  in  Mcmtreal,  and  a 
mation  was  made  on  behalf  of  the  defendants  to  set  aside 
the  service.  As  a  result  of  tliat  motion  an  ordei  was 
niad(»  by  the  Keferee  in  Chaml)ers  re(iuiring  the  plaintiffs  to 
prove  at  the  trial  of  the  action  a  tort  committed  within 
the  province  of  Manitoba,  within  the  ])rovisions  of  Kule 
201  (e)  of  the  King's  Bench  Act,  R.  S.  M.  1902  ch.  40,  or  a 
transfer  or  conveyance  by  way  of  chattel  mortgage  made 


73G  THE  WESTERN  LAW  REPORTER. 

within  said  province  fraudulent  at  common  law,  or  under 
any  statute,  and  in  default  of  proving  such  facts  that  there 
should  he  a  nonsuit,  and  allowing  the  service  to  stand. 
Against  the  order  an  appeal  was  taken  before  Macdonald, 
J.,  who  dismissed  the  appeal  with  costs,  and  from  that  d^ 
cision  the  defendants  appealed  to  the  Court  of  Appeal. 

fl.  B.  Coyne,  for  defendants. 
1{.  W.  McClure,  for  plaintiffs. 

The  jud.'rment  of  the  Couit  (Howell,  C.J. A.,  Kichards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 

Howell,  C.J. A.: — The  power  of  the  Court  to  act  where 
a  defendant  is  out  of  the  jurisdiction  w^as  recently  discussed 
in  this  Court  in  the  case  of  Emperor  of  Eussia  v.  Proskour- 
iakoff,  ante  461,  and  the  principles  there  discussed  bv  rae 
in  that  case  need  not  be  here  repeated.  It  is  sufficient,  I 
think,  to  state  that  the  onus  is  upon  the  plaintiff  to  shew 
that  this  Court  has  jurisdiction. 

The  order  was  made  and  is  sought  to  be  sup])orted  under 
Pule  201  (e),  which  ])rovides  for  service  out  of  the  juris- 
diction whenever  "the  action  is  founded  on  any  tort  cora- 
mitted  within  Manitoba."  As  an  authority  in  sup}>ort  of 
the  order  the  case  of  Cla'rkson  v.  Dupr6,  16  P.  R,  521,  vas 
cited  and  relied  upon,  and  it  was  apparently  upon  the  auth- 
ority of  this  case  that  the  learned  Referee  made  the  order, 
because  tlie  form  of  it  is  practically  that  made  in  that  case. 
That  case  was  an  action  begun  against  the  defendant  wherein 
it  was  alleged  in  the  pleading  and  proved  by  affidavit  that 
an  actual  transfer  of  cliattels  had  taken  place  in  Ontario 
wliereby  creditors  were  defrauded,  and  tlie  defendant  had. 
after  actually  receiving  the  chattels,  sold  a  portion  of  them 
and  transferred  the  'remainder  of  them  out  of  the  jurisdic- 
tion of  the  Court,  and  the  remedy  asked  was  that  the  de- 
fendant account  for  the  proceeds  of  those  sold  and  re-deliver 
tliose  not  sold  so  that  they  could  be  exigible  in  execution. 
The  order  made  in  that  case  was  that  at  the  trial  the  de- 
fendant must  prove  that  there  was  a  transfer  within  the 
province,  that  is,  an  actual  transfer  of  the  corpus. 

In  this  case  it  is  alleged  simply  that  there  was  a  paper 
title  to  the  goods  delivered  to  the  defendants,  but  no  pre- 
tence that  the  defendants  had  ever  in  any  way  got  the 
possession  of  the  goods  and  no  pretence  that  there  was  any 
physical  difficulty  in  the  plaintiffs  seizing  the  goods  coTor«*d 
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by  the  chattel  mortgage.  The  prayer  is  that  the  Court 
should  declare  that  this  paper  title  to  the  goods  is  utterly 
void  as  against  the  plaintiffs. 

Under  the  Statute  of  Elizabeth  a  creuitor  was  always 
])ennitted  to  pTefer,  and  it  surely  could  never  have  been 
ground  for  a  common  law  action  for  a  debtor  to  simply  pre- 
fer one  creditor  at  the  expense  of  otheis.  The  defendants 
had  a  perfect  right  to  take  this  chattel  mortgage,  -and  their 
title  to  the  goods  is  absolute  against  the  whole  world,  save 
only  the  plaintiffs'  claim  to  have  the  goods  applied  to- 
wards satisfying  their  claims.  If  the  defendants  chose,  they 
would  have  a  perfect  right  to  stand. in  the  position  of  the 
debtor  and  pay  the  plaintiffs'  claims  and  hold  the  goods  for 
themselves,  and  perhaps  that  is  the  position  they  wish  now 
to  take.  They  are  the  owners  of  the  goods,  subject  only  to 
the  plaintiffs'  claim  to  be  paid  the  debts  due  them  from  the 
debtor.  Can  it  be  that  merely  taking  a  paper  title  to  goods 
under  those  circumstances  is  a  tort?  Unless  the  ])laintiffs 
can  make  out  their  case  within  the  statute,  the  order  must 
be  set  aside. 

Addison  in  his  definition  of  torts  says:  "To  constitutf^ 
a  tort  two  things  must  concur — a  wrongful  act  committed 
by  the  defendant  and  damage  to  the  plaintiff.'' 

Salmond  on  Torts  lays  down  the  law  thus :  "  No  civil 
injury  can  be  classed  as  a  tort  unless  the  appropriate  remedy 
for  it  is  an  action  for  damages  .  .  In  an  action  for  a 
private  nuisance  an  injunction  may  be  obtained  in  addition 
to  damages.  .  .  Rut  in  all  such  cases  it  is  solely  by  virtue 
of  the  right  to  damages  that  the  wrong  complained  of  is 
to  be  classed  as  a  tort.'^ 

It  seems  to  me  that  the  plaintiffs  had  a  perfect  right  to 
say:  "We  will  take  a  chattel  mortgage  on  those  goods, 
but  we  know  that  as  against  the  creditors  of  the  debtor 
this  mortgage  will  be  utterly  void."  They  knew  the  effect 
of  the  document  they  were  taking,  and  took  it,  and,  it  seems 
to  me,  lawfully  took  it.  They  took  it  knowing  that  as 
against  creditors  they  had  no  title,  but  they  had  a  title 
against  the  whole  world,  including  the  del)tor,  except  only 
the  creditors.  They  have  not  in  any  way  interfered  with  the 
right  to  seize  these  goods.  I  cannot  think  there  is  an  action 
of  tort. 

It  might  be  that  an'  action  to  declare  rights  and  titles 
under  certain  circumstances  might  be  entertained  in  this 
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Court,  but  such  an  action,  it  seems  to  me,  cannot  be  classed 
as  an  action  founded  on  tort. 

The  appeal  should  be  allowed  and  the  order  of  the  Re- 
feree reversed  and  an  order  made  setting  aside  tlie  service. 

The  defendants  to  have  the  costs  of  this  appeal,  the 
appeal  before  Mr.  Justice  Macdonald,  and  the  motion  before 
the  Iteferee,  in  any  event  of  the  cause. 

Appeal  allowed. 


MANITOBA. 

July  Gth,  1908. 

COURT  OF  APPEAL. 

CANADIAN  RAILWAY  ACCIDENT  INSUKANCE  CO. 
r.  ivELLY. 

Evidence — Foreign  Commission — Examination  abrmd  ofOfi- 
cers  of  Plaintiff  Company — Production  of  Booh  of  Com- 
pany before  Comm issioner  —  ( 'on ren ience — ( *ase  madt  on 
Affidavits. 

The  plaintiffs  we'ie  an  insurance  company  and  had  their 
head  othce  and  books  at  Ottawa,  and  the  defendant  was  their 
local  agent,  canvassing  for  insurance  in  Manitoba,  with  his 
place  of  business  at  Winnipeg,  and  was  in  the  employ  of 
the  company  for  a  considerable  period  of  time,  which  em- 
ployment ended  in  October,  1905. 

This  action  was  instituted  to  compel  the  defendant  to 
account  for  certain  moneys  received  by  him  and  to  charge 
him  with  the  premiums  on  certain  policies  of  insurance, 
or,  perhaps  more  correctly,  to  refuse  credit  to  him  for  o^r- 
tain  commissions,  and  the  defendant  in  the  same  action  haa 
a  counterclaim. 

During  the  progress  of  the  action  discovery  and  produc- 
tion were  demanded  by  the  defendant  in  due  con^^c,  and 
the  plaintiffs  discovered  all  papers  and  documents,  but  they 
were  relieved  from  the  production  of  certain  l)Ooks  vhich 
they  contended  must  necessarily  remain  in  their  head  offie^^ 
because  of  the  requiiements  of  their  business,  the  defend- 
ant, however,  being  permitted  to  examine  these  Iwoks  and 
to  take  copies. 
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Subsequently  the  defendant  was  examined  in  the  suit 
at  great  length.  The  plaintiffs  applied  for  a  commission 
to  take  evidence  in  Ottawa,  and  the  evidence  they  proposed 
was  the  examination  of  the  officers  and  employees  of  the 
company  at  Ottawa,  the  names  of  whom  other  than  John 
Enio,  the  general  managei,  were  not  given,  and  the  produc- 
tion and  examination  of  the  books  there  with  witnesses  to 
explain  entries  therein. 

The  a])pIication  was  made  before  the  Referee,  supported 
trolely  by  the  affidavit  of  Mr.  FuUerton,  one  of  the  plaintiffs' 
i^olicitois.  Briefly,  his  affidavit  set  forth  that  he  was  desir- 
ous of  obtaining  a  commission  to  examine  John  Emo,  the 
/reneral  manager,  and  other  officers  of  the  company.  Fur- 
ther that  it  would  be  absolutely  necessary  for  the  plaintiff 
company  to  give  evidence  of  the  amounts  received  by  the 
(ompany  for  premiums  on  policies  written  by  the  defendant 
for  the  plaintiffs,  "  and  the  amount  due  by  the  said  defend- 
ant to  the  plaintiff  company  for  premiums  unaccounted  for 
by  said  defendant  to  said  plaintiff  company,  to  give  evidenc(» 
of  advances  made  by  them  to  the  defendant  for  travelling 
expenses;  and  further  that  the  pioposed  witnesses  are  neces- 
sary and  material  and  that  there  are  other  witnesses  they 
desire  to  call  whose  names  are  unknown/ 

Paragraph  11  of  that  affidavit  was  as  follows:  "That  1 
am  informed  and  verily  believe  that  it  would  be  utterly  im- 
possible from  a  business  point  of  view  for  the  officers  of  the 
plaintiff  company  who  will  be  called  to  give  evidence  in  this 
ease,  to  leave  their  duties  at  the  same  time,  and  I  say  that 
it  would  be  a  saving  of  expense  and  convenience  both  to 
have  the  evidence  of  the  said  witnesses  taken  at  Ottawa,  in 
the  said  province  of  Ontario,  and  I  believe  the  said  exam- 
ination abroad  will  be  effectual." 

The  Keferee  granted  the  commission  requested,  which 
virtually  meant  that  Emo  and  the  other  officers  of  the  plain- 
tiff company  would  be  examined  as  witnesses  in  Ottawa, 
where  the  Iwoks  were,  and  that  the  books  would  only  be 
produced  there  and  would  not  be  before  the  trial  Judge 
at  \Vinnipeg — practically  changing  the  venue  to  Ottawa. 
The  defendant  appealed  to  Dubuc,  C.J.M.,  who  affirmed  the 
order  of  the  Keferee;  and  the  defendant  further  appealed 
to  the  Court  of  Appeal. 

J.  E.  O'Connor  and  H.  P.  Blackwood,  for  defendant. 
J.  P.  Foley,  for  plaintiffs. 
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The  judgment  of  the  Court  (Howell,  C.J.A.,  Richahds 
and  Perdue,  JJ.A.),  was  delivered  by 

HowELj-,  C.J.A. : — On  the  opening  of  the  case  the  plain- 
tiffs' counsel  realized  that  the  affidavit  before  the  Referee 
was  probably  insuflScient,  and  asked  to  read  first,  as  or  right, 
further  material.  This  right  was  of  course  not  conceded,  but 
he  finally  obtained  the  leave  of  the  Court  to  put  in  further 
material,  and  he  put  in  his  offin  affidavit,  which  was  sworn  to 
on  19th  June,  and  an  affidavit  of  Mr.  Pearson,  the  secretar}- 
treasurer  of  the  plaintiff  company,  sworn  to  on  2nd  Novem- 
ber, VM)7y  and  the  depositions  of  the  defendant. 

Mr.  Foley's  affidavit  states  that  the  books  of  the  com- 
pany which  have  not  been  produced  are  necessar}*  on  the 
plaintiflFs'  behalf  to  establish  their  own  claim  and  also  to 
meet  the  defendant's  counterclaim.  The  affidavit  further 
states  that  one  Dixon  was  once  the  secretai^'  of  the  plain- 
tiff company,  that  he  resides  in  Ottawa,  that  he  is  not  now 
an  officer  of  the  company,  and  that  his  evidence  is  Ten* 
material  not  only  on  the  part  of  the  plaintiffs'  claim,  but 
also  as  to  the  defendant's  counterclaim,  and  I  assume  there- 
fore that  he  was  an  officer  of  the  company  while  the  de- 
fendant was  their  agent  here.  The  affidavit  does  not  state 
that  Mr.  Dixon  will  not  attend  here  for  the  purpose  of  giv- 
ing evidence,  nor  that  there  is  any  difficulty  in  getting  him 
to  come  here.  The  affidavit  further  states  that  a  Mr. 
Kenning,  who  is  now  in  the  plaintiffs'  employ  at  Winnipeg, 
informed  him,  the  deponent,  that  the  books  were  in  daily 
use  at  Ottawa  in  the  head  office  of  the  company,  without 
Ktating  what  particular  books  they  were. 

The  affidavit  of  Pearson,  the  present  secretary-treasurer 
of  the  comj)any,  states  that  the  books,  being  cash  book, 
journal,  agency  ledger,  and  policy  register,  are  books  in 
daily  use  at  the  office,  and  that  it  would  be  inconvenient 
and  next  to  impossible  to  carry  on  their  business  without 
these  books  being  there  and  in  the  plaintiffs'  office,  "as  it  is 
necessary  to  refer  to  them  every  day  in  the  course  of  the 
plaintiffs'  business."  It  appears  amongst  the  papers  that 
some  of  these  books  at  all  events  have  been  in  the  office  lor 
T)  years.  This  affidavit  was  sworn  to  in  November.  I  cannot 
think  that  these  }x)oks  will  be  forever  necessary  in  the 
plaintiffs'  ofiice,  and  I  should  want  greater  detail  of  why 
they  must  all  be  used  every  day  before  I  could  believe  that 
some  of  them  at  least,  as  well  as  the  applications  for  in- 
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surance,  could  not  be  sent  here.  I  think  the  oMer  for  com- 
niission  should  not  have  been  granted  on  the  material  before 
the  Keferee. 

A  great  number  of  eases  on  the  subject  were  cited  before 
us.  and  authority  could  be  found  in  random  expressions  of 
Judges  to  support  both  sides  of  this  case. 

In  Eobins  v.  Empire  Printing  and  Publishing  Co.,  14 
P.  K.  488,  Meredith,  J.,  in  1892,  held  that  in  a  libel  suit 
where  the  plaintiff  lesided  in  England  and  commenced  his 
suit  in  libel  in  Toronto  against  the  publishers  of  a  news- 
paper there,  his  evidence  should  be  taken  on  commission 
totjether  with  the  evidence  of  other  witnesses  on  an  affidavit 
r'Worn  to  by  himself,  thereby  reversing  the  order  of  the 
Referee  in  Chambers.  The  exact  converse  of  that  was  held 
in  the  following  year  in  England  in  the  case  of  Keeley  v. 
Wateley,  9  Times  L.  R.  571,  whefre  an  order  for  a  commis- 
sion was  set  aside.  In  that  case  a  Chicago  doctor  was  not 
allowed  a  commission  to  take  his  evidence  in  Chicago  to  be 
used  in  a  libel  suit  against  the  Lancet  in  London.  A  couple 
of  other  cases  are  reported  where  a  commission  has  been 
issued  to  examine  a  plaintiff,  but  in  both  cases  they  are 
upon  terms  that  the  plaintiff  shall,  if  tequired  by  the  de- 
fendant, appear  and  be  crot^s-examined  at  the  trial. 

It  does  strike  me  as  strange  that  where  a  plaintiff  is 
compelled  to  sue,  or  chooses  to  sue,  in  a  foreign  fdram, 
he  should  ordinarily  be  excused  from  appearing  there  and 
giving  his  evidence. 

Since  the  decision  of  the  various  cases  that  were  cited  in 
the  argument,  I  find  the  question  came  up  for  discussion 
in  Ross  V.  Woodford,  [1894]  1  Ch.  42,  where  most  of  the 
previous  cases  were  reviewed.  In  that  case  the  following 
language  is  used:  "Xo  doubt  it  is  a  matter  of  great  im- 
portance to  see  the  demeanour  of  witnesses  in  open  coutt. 
There  are  many  cases  where  the  Court  has  been  very  reluct- 
ant to  accede  to  applications  by  a  plaintiff  to  take  evidence 
abroad,  because  the  tribunal  has  been  chosen  by  the  plaintiff 
himself;  so  too  with  regard  to  the  case  of  a  plaintiff  asking 
for  a  commission  to  examine  himself,  the  Court  has  full 
discretion,  but  it  exercises  that  discretion  strictly,  and  does 
not  grant  the  application  unless  a  ver\'  strong  case  is  made 
out.*'  This  language  commends  itself  to  me  as  the  rational 
law  on  the  subject.  The  chief  witnesses,  and,  so  far  as  we 
can  gather  from  the  affidavits,  practically  the  only  A^itnesses, 
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whom  the  plaintiffs  wish  to  examine,  are  the  plaintiff's  offi- 
cers  and  an  ex-officer;  and  the  books  of  the  plaintiff  com- 
pany they  desire  to  put  in  evidence.  It  seems  to  me  I 
should  treat  this  evidence  in  the  same  way  as  I  would  the 
personal  evidence  of  an  individual  plaintiff. 

I  have  read  the  examination  of  the  defendant  taken  at 
great  length,  and  it  seems  to  me  that  counsel  to  cross- 
examine  those  witnesses  as  to  those  books  and  as  to  the 
ap])lications  for  insurance  made  here  b\  the  defendant, 
and  as  to  the  reasons  for  the  defendant  not  having  le- 
ceived  or  accounted  for  premiums,  would  require  constantly 
the  defendant  at  his  elbow,  and  that  it  would  be  impossible 
to  instruct  counsel  on  this  subject.  If  I  am  right  in  this, 
then  this  is  a  case  where  the  plaintiffs  would,  if  the  com- 
mission issues,  compel  the  defendant  to  go  to  Ottawa  to  be 
present  at  a  greater  part  of  the  trial  there. 

It  would  not  cause  great  delay  iot  some  of  the  officers  to 
come  from  Ottawa  here  to  be  at  the  trial,  with  the  direct 
railway  communication  that  now  exists.  It  is  not  a  qnfis- 
tion  of  crossing  oceans  and  of  great  delay  and  efxpense. 

I  do  not  believe  that  all  these  books  must  be  kept  at  the 
head  office  of  the  company  all  the  time.  I  think  fuller 
and  more  complete  descriptions  of  what  the  books  are  and 
actual  dates  and  frequency  of  entries  in  them  must  be  given 
before  it  is  apparent  that  it  would  be  very  injurious  to  take 
(he  books  from  Ottawa  here  for  the  few  days  that  they 
would  necessarily  be  absent  for  the  trial;  knowing  as  I  do 
that  the  Judges  fix  dates  for  trials  of  this  kind,  and  there 
is  no  delay,  and  knowing  that  the  practice  commonly  is  that 
books  of  that  nature  are  produced  before  the  courts  and  then 
iiopies  of  the  entries  are  left  behind  and  the  originals  are 
allowed  to  be  taken  away  at  once,  I  cannot  think  either  that 
all  the  officers  of  this  company  must  stay  in  Ottawa  all  the 
time.  At  all  events  stricter  proof  of  the  necessity  of  it 
must  be  given  than  what  is  before  the  Court. 

It  seems  to  me  that  a  proper  case  might  be  made  out  for 
the  examination  of  some  of  the  officers  of  the  company  on 
8ome  of  the  facts  which  the  plaintiff  wished  to  prove  in 
Ottawa,  and  that  the  books,  or  at  all  events  all  those  that 
are  not  absolutely  required  all  the  time,  might  be  brought 
here  with  the  other  officers  to  verify  them,  so  that  the 
Court  here  might  see  those  original  books  and  form  some 
opinion  of  their  value  as  evidence,  rathdr  than  copies  of  por- 
tions of  them  certified  to  at  Ottawa. 


HAFFNER   v,   VORDINQLEY.  743 

I  quite  agree  that  a  case  might  be  made  out  where  a 
plaintiff  could  be  examined  on  commission,  but  I  think 
the  proof  should  be  of  the  clearest  kind  and  should  depend 
upon  evidence  not  of  information  and  belief,  but  of  the 
l)est  nature  that  could  be  got,  and  it  seems  to  me  the  prac- 
tice should  be  decidedly  the  exception  and  should  only  be 
resorted  to  when  the  inconvenience  or  expense  would  other- 
wise pretty  nearly  thwart  the  ends  of  justice. 

The  appeals  must  be  allowed  with  costs  to  the  defendants 
in  any  event  of  the  cause,  of  the  appeal  to  this  Court,  the 
appeal  to  the  Chief  Justice  of  Manitoba,  and  of  the  motion 
befo^re  the  Keferee. 


XAKTOBA. 

July  6th,  1908. 
court  of  appeal. 

HAFFNER  v.  CORDINGLEY. 

Printipal  and  Agent — Agent's  Cowmission  on  S^y  of  Land — 
Contract  to  Pay  Commission — Construetion — ^**  Oomph' 
tion  of  the  said  Sale  '* — Execution  of  Binding  Agreement — 
Sale  not  Carried  out. 

Appeal  bv  defendants  from  judgment  of  Mathers,  J., 
T  W.  L,  B.  764. 

Action  by  plaintiffs,  real  estate  agents,  for  commission 
on  sale  of  property. 

The  amount  claimed  by  the  plaintiffs  as  payable  was 
§5,000.  The  defendants  denied  that  the  plaintiffs  we^e 
entitled  to  anything,  but  finally  a  compromise  was  arrived 
at  by  which  the  amount  to  be  paid  was  fixed  at  $2',000. 
The  following  document  was  then  drawn  up  and  signed: 

"Winnipeg,  :Man.,  11th  February,  1907. 
'  John  Haffner  &  Son, 

"Gentlemen: — In  connection  with  the  sale  of  parish 
lots  57,  58,  and  59  of  the  parish  of  St.  Boniface  outer  two 
miles,  from  Mrs.  Cordingley  and  myself  to  John  A.  Lock 
ft  aL,  I  hereby  agree  that  on  the  completion  of  said  sale  I 
^11  pay  your  firm  a  commission  of  $2,000.  This  amount  to 
^'0  paid  whether  I  retain  an  interest  in  the  said  land  myself, 
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or  nat.  This  amount  to  be  paid  on  completion  of  the  deal. 
1  am  acting  in  this  matter  for  Mrs.  Cordingley  and  myself. 
Yours  truly, 

'"  C.  H.  Cordingley/' 

When  this  document  was  t^igned,  the  purchaser  had 
made  a  deposit  of  $2,000,  but  no  agreement  had  lH?tn 
executed,  nor  had  the  tetms  of  the  purchase  been  settled 
beyond  the  provision  that  $35,000  was  to  be  paid  in  cash 
when  the  agreement  was  executed,  and  the  balance  in  •) 
annual  payments.  A  few  days  afterwards  the  formal 
agreement  to  purchase  was  executed  by  all  parties,  con- 
taining the  usual  covenant  for  payment.  By  it  the  pay- 
ment to  be  made  upon  execution  of  the  agreement  was 
fixed  at  $10,000,  and  a  further  sum  of  $25,000  wa.*  to 
be  paid  on  1st  March  following,  without  interest 

The  cash  payment  of  $10,000  was  made  at  the  time  of 
the  execution  of  the  agreement,  but  the  purchaser 
defaulted  in  the  payment  of  the  $25,000  on  Ist  March.  On 
that  day  he  paid,  however,  $5,000,  and  obtained  an  extension 
of  time  to  1st  July  for  the  balance.  Subsequently  a  futther 
sum  of  $500  was  paid,  but  nothing  more,  and  on  10th 
October  the  defendants  took  back  the  land  and  released  the 
purchaser  from  all  obligation  under  the  agreement  The 
contention  of  tlie  plaintiffs  was  that  their  commission  be- 
came payable  on  the  execution  of  agreement  of  sale.  The 
defendants,  on  the  other  hand,  contended  that  it  was  not  t«> 
become  payable  until  the  sale  was  carried  out,  and,  as  the 
sale  had  not  been  and  never  could  be  carried  out,  without 
any  default  on  their  part,  the  plaintiffs  had  no  claim. 

The  case  was  tried  before  Mathers,  J.,  who  gave  judg- 
ment for  plaintiffs  for  $2,000  and  interest. 
Defendants  appealed. 

The  appeal  was  heard  by  Howell,  C.J.A.,  Richarp?. 
Perdue,  and  Piuppen,  JJ.A. 

A.  J.  Andrews  and  M.  G.  Macneill,  for  defendants. 
J.  H.  :Munson,  K.C,  and  E.  F.  Haffner,  for  plaintiffj'. 

Phtppen,  J. a.: — The  expressions  "completion  of  the 
sale "  and  "  completion  of  the  deal  ^*  in  the  commi5^i(»n 
agreement  (exhibit  1)  are  ambiguous  in  that  they  ref^^ 
to  a  particular  deal  the  terms  of  which  ate  not  stated,  hut 
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which  must  be  ascertained  in  order  to  determine  if  the 
time  of  payment  has  arrived. 

Shortly  p^rior  to  11th  February,  1907,  the  defendants 
gave  a  verbal  option  on  propel  ty  which  they  had  previously 
intrusted  to  the  plaintiffs  for  sale.  The  intending  pur- 
chaser, to  secure  the  option,  paid  $2,000,  to  be  applied 
on  account  of  the  pu'rchase  money  should  the  purchase  be 
completed.  The  plaintiffs  on  learning  of  the  option  con- 
tended that  on  completion  of  the  feale  they  would  be 
entitled  to  commission  at  6  per  cent,  on  the  purchase 
money,  amounting  approximately  to  $5,000.  This  the 
defendants  disputed,  and  after  some  negotiation  the  agree- 
ment embodied  in  exhibit  1  was  arrived  at. 

On  or  about  14th  February  tlie  defendants  entered 
into  a  written  agreement  with  the  nominee  of  the  option 
holder  whereby  the  defendants  agreed  to  sell  and  Albert 
S.  Lock  agreed  to  purchase  the  land  deferred  to  in  exhibit 
1,  for  the  sum  of  $101,000;  payable,  $10,000  cash; 
$25,000  on  Ist  March  following;  and  the  balance  in  3 
equal  annual  payments.  The  cash  payment  was  made  by 
appropriating  the  $2,000  option  payment  and  by  the  further 
payment  of  $8,000,  paid  by  cheque  dated  14th  February, 
and,  according  to  the  evidence,  handed  to  the  defendants 
immediately  before  the  preparation  and  execution  of  the 
formal  agreement. 

The  purchaser  defaulted  in  the  payment  of  $25,000 
which  matured  on  Ist  March.  Thereupon  the  defend- 
ants granted  an  extension  of  time,  accepting  a  payment  of 
$5,000  on  account,  and  at  a  later  date  gave  a  further 
extension,  on  receipt  of  an  additional  payment  of  $500. 
The  purchaser  was  unable  to  carry  out  his  contract,  which 
finally  was  cancelled  by  forfeiture  of  the  payments  and  a 
surrender  of  the  purchaser's  interest  under  the  agreement, 
the  defendants  releasing  the  pivrchaser  from  further  liability 
on  his  covenant. 

The  plaintiffs  contend  that  the  execution  and  delivery  of 
the  contract  is  a  completion  of  the  sale  or  deal  within  the 
meaning  of  exhibit  1,  and  that  they  are  therefore  entitled 
to  payment  of  the  agreed  amount.  The  defendants  con- 
tend that  the  sale  or  deal  which  was  in  .contemplation 
when  the  agreement  sued  upon  was  made  was  one  the  cash 
consideration  of  which  was  to  be  $35,000,  and  that  the 
sale  which  they  say  was  forced  upon  them,  being  made 
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H^ainst  a  payment  of  $10,000  only,  and  the  purchaser  having 
defaulted,  they  are  not  liable  for  the  $2,000  claimed. 

What  sale  or  deal  was  in  the  minds  of  the  contracting 
parties  at  the  time  of  the  execution  of  exhibit  1  is  en- 
titely  a  question  of  fact.  The  learned  trial  Judge,  who 
had  the  advantage  of  hearing  at  first  hand  the  somewhat 
voluminous  evidence,  finds  that  "what  the  paHiies  meant 
by  tlie  words  *  completion  •  of  the  sale'  and  *  completion  of 
the  deal '  in  the  above  quoted  document  was  the  execution 
of  a  binding  agreement  of  sale."  If  this  finding  of  fact 
is  correct,  the  appeal  must  be  dismissed. 

Besides  having  the  advantage  of  a  full  argument  of 
this  appeal,  I  have  gone  somewhat  carefully  through  the 
trial  evidence,  and  am  satisfied  that  there  is  ample  justifi- 
cation for  the  learned  trial  Judge's  finding. 

A  final  agreement  of  sale  having  been  entered  into, 
which,  so  far  as  one  can  judge  from  the  reading  of  exhibit 
1,  complies  with  its  terms,  the  onus  was  upon  the  defend- 
ants to  shew  that  this  was  not  the  agreement  in  the  con- 
templation of  the  parties  when  exhibit  1  was  executed. 
The  evidence  of  the  defendant  Cordingley,  who  acted 
throughout  for  his  co-defendant  as  well  as  himself,  is  not 
at  all  satisfactory  on  this  point.  He  does  not  state  that  the 
sale  which  he  originally  contemplated  wak  based  on  a 
$35,000  cash  payment.  He  asserts  that  the  present  agree- 
ment was  made  because  the  absence  from  the  city  of  one  of 
the  intending  purchasers  interfered  with  their  financial  ar- 
rangements. He  does  not,  however,  attempt  to  state  with 
any  clearness  when  the  transition  took  place.  The  cai^h 
payment  having  been  completed  within  3  days  after  the 
execution  of  exhibit  1,  it  may  well  be  that  when  exhibit  1 
was  signed  the  sale  contemplated  was  on  the  terms  finally 
agreed  to. 

Again,  both  of  the  plaintiffs  stated  povsitively  that,  on 
several  occasions  after  the  sale  agreement  had  Wen  exe- 
cuted, the  defendant  Cordingley  recognized  his  respon- 
sibility for  the  conmiission  by  asking  for  time  for  payment 
and  by  producing  certain  documents  shewing  his  ability 
to  meet  his  obligations  if  leniently  treated  by  the  plain- 
tiffs. If  the  learned  trial  Judge  believed  this  testimony, 
it  strongly  recognized  the  plaintiffs'  contention  that  all 
things  had  happened  upon  which  the  payment  of  the  com- 
mission was  conditioned. 


TRADERS  BANK  v.  WRIGHT,  747 

In  the  view  I  take  of  the  evidence,  I  do  not  think  this 
Court  should  interfere  with  the  learned  trial  Judge's 
findings. 

I  would  dismiss  the  appeal  with  costs. 

Howell,  C.J. A.: — I  have  soon  the  judgment  of  my 
brother  Phippen  and  I  agree  with  it. 

The  commission  by  the  special  agreement  was  to  be 
paid  on  "  the  completion  of  the  sale  "  or  "  on  completion  of 
the  deal "  then  pending  or  in  contemplation  with  "  John 
A.  T.ock  et  al."  Parol  evidence  was  admitted,  and  I  think 
properly  so,  to  shew  the  proposed  terms  of  the  sale  and 
what  was  intended  "by  the  parties  in  using  the  terms  above 
quoted. 

That  evidence,  in  the  light  of  the  facts  existing  when 
the  special  agreement  for  commission  was  made,  supports 
the  findings  of  the  leained  trial  Judge. 

I  think  the  sale  was  completed  within  the  meaning  of 
the   contract  of   11th  February   by   the   execution   of  the 
contract  of  sale  by  the  defendants  and  Lock. 
The  appeal  must  be  dismissed  with  costs. 

Richards  and  Perdue,  JJ.A.,  concurred. 


XAKTOBA. 

July  6th,  1908. 
court  of  appeal. 

TRADERS  BAXK  v.  WRIGHT. 

(^osfs — Quantum  of — Sfaivte   Limifinfj — ConMnirtion — Tnter- 
hrtifory  Applicnfion  and  Appeal — ^^  Arftan  or  Proceeding.'* 

By  the  judgment  of  this  Court  pronounced  on  12th 
May,  1908,  8  W.  L.  R.  2f08,  the  injunction  granted  by 
Macdonald,  J.,  ante  105,  until  the  trial  of  the  action,  was 
dissolved,  and  the  plaintiffs  wore  ordered  to  pay  defendants' 
costs  of  the  motion  in  the  Court  below  and  of  the  appeal 
forthwith.  No  ptovision  was  made  for  any  special  increase 
of  costs. 
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The  defendants'  bills  of  these  costs  when  taxed  under 
the  tariff  ajnounted,  exclusive  of  disbursements,  to  con- 
siderably more  than  $300.  The  question  then  arose,  to  what 
costs  were  the  defendants  entitled  under  8  Edw.  MI,  ch. 
12,  set>.  1  and  2? 

W.  R.  Mulock,  K.C.,  for  defendants. 
G.  1).  Minty,  for  plaintiffs. 

The  judgment  of  the  Court  (Howell,  C.J.A.,  Richards, 
Perdue,  and  Phippen,  JJ.A.),  was  delivered  by 

Perdue,  J.A.  : — Mr.  Mulock,  for  defendants,  contended 
that  sec.  2  of  the  Act  8  Edw.  VII.  ch.  12  did  not  cover  the 
present  case,  that  the  granting  of  an  injunction  was  not  a 
mere  interlocutory  motion  such  as  is  contemplated  by  sec  1, 
and  that  the  Act  did  not  apply  to  it.  He  contended  thai 
the  defendants  we're  therefore  entitled  to  tax  a  full  bill  of 
the  costs  in  the  Court  of  Appeal  as  if  the  Act  had  not  been 
passed. 

Section  1  of  the  above  Act  declares  that  ''notwith- 
standing anything  in  the  King's  Bench  Act  or  Rules  .  . 
or  in  the  tariff  of  fees  in  force  thereunder,  the  amount  of 
costs,  exclusive  of  disbursements,  but  including  all  inter- 
locutory motions  and  applications  and  any  appeal  or  appeals 
therefrom  to  the  Court  of  Appeal,  which  may  be  taxed 
and  allowed  to  the  successful  party  in  any  action  or  proceed- 
ing of  any  natute  or  kind  whatsoever  as  against  any  other 
party  thereto  up  to  and  inclusive  of  the  trial  or  final  dis- 
position of  any  such  action  or  proceeding  in  the  said  Court 
of  King's  Bench,  shall    .    .    be  limited  to  the  sum  of  $300/ 

Section  2  of  the  same  Act  provides  that  "no  greater 
sum  than  $100,  exclusive  of  disbutsements,  shall  be  taxed 
and  allowed  for  costs  of  appeal  from  the  final  disposition 
of  an  action  or  proceeding  in  the  Court  of  Kings  Bench, 
to  the  successful  party  in  any  appeal  to  the  Court  of  Appe*L 
as  against  the  other  party  thereto." 

The  Act  empowers  the  trial  Judge  to  increase  the  allow- 
ance for  costs  in  cases  of  special  importance  or  difficulty, 
and  the  Court  of  Appeal  may  also  in  its  discretion  onier 
the  allowance  of  a  greater  amount  than  the  sum  fixed  for 
costs  in  that  Court,  if  the  case  is  one  of  special  importance 
or  difficulty. 

The  meaning  of  sec.  1  clearly  is  that  the  total  coe^t? 
of  an  ordinarv  acfion,    down    to    and    including  the  trial 
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recoverable  against  the  unauecessful  party,  shall  be  limited 
to  the  sum  of  $300  and  disbursements.  The  costs 
of  all  interlocutory  motions  and  applications  and  of 
appeals  therefrom  to  the  Court  of  A])peal  are  included 
in  this  limited  allowance  of  $300  and  disbursemont.s. 
The  same  rule  is  to  apply  in  the  case  of  a  proceeding  of  an 
independent  character  not  being  an  action.  Such  a  pro- 
ceeding must  be  one  in  the  nature  of  an  action,  "  a  proceed- 
ing in  which  a  lis  is  initiated:'^  Hoods  Barrs  v.  Cathcart, 
[1894]  3  Ch.  376.  It  does  not  mean  a  motion  or  step  in  a 
cause  which  has  already  been  commenced.  An  application 
for  a  prohibition  or  to  set  aside  an  award  under  the  former 
practice  by  leave  under  Rule  774,  might  be  given  as  examples 
of  what  is  meant  by  the  word  "proceeding"  in  sec.  1. 

The  costs  in  question  were  incurred  on  a  motion  for  an 
injunction  until  the  trial  of  the  action  and  on  an  appeal 
from  the  order  granting  it.  "  Injunctions  are  either  in- 
terlocutory or  perpetual.  Interlocutor}^  injunctions  are 
such  as  are  to  continue  until  the  hearing  of  the  cause. 
Perpetual  injunctions  are  such  as  form  part  of  the  decree 
made  upon  the  hearing  upon  the  merits:"  Kerr  on 
Injunctions,  4th  ed.,  p.  1.  See  also  King's  Bench  Act,  sec. 
;il>  (0);  Eule  893.  The  motion  for  injunction  in  this 
suit  was  therefore  an  interlocutory  motion,  and  the  costs 
of  that  motion  and  of  the  appeal  from  it  come  under 
the  provisions  of  sec.  1  of  8  Edw.  VII.  ch.  12,  unless 
sec.  2  can  be  applied  so  as  to  make  the  costs  of  the 
appeal  additional  to  the  $300  and  disbursements  allowed 
by  Bee.  L 

I  think  the  words  ^*  action  or  proceeding "  in  sec.  2 
have  exactly  the  same  meaning  as  they  have  in  sec.  1 ; 
that  is  to  say,  they  mean  an  action  or  something  in  the 
nature  of  an  action.  "  Proceeding  '*  in  sec.  2,  as  in 
i^ec.  1,  does  not  include  a  step  in  a  cause  or  an  inter- 
locutor}'  motion.  The  words  "final  disposition  of  an 
action  or  proceeding  in  the  Court  of  King's  Bench,"  shew 
that  the  appeal  that  is  referred  to  in  this  section  is  one 
from  a  judgment  in  the  Court  of  King's  Bench,  which 
deals  finally  with  the  action  or  subject  of  litigation.  It 
cannot  therefore  include  an  appeal  from  the  order  made 
upon  an  interlocutor}^  motion  or  application.  The  costs 
of  such  appeal  must  be  included  in  the  $300  mentioned  in 
?ec.  1. 
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The  costs  of  the  defendants  in  the  CouTt  of  King's 
Bench  and  in  the  Court  of  Appeal,  collectively,  must  there- 
fore he   limited   to  the  sum   of  $300  and  disbursements. 


KAHITOBA. 

^Mathers,  J.  July  ?th,  1908. 

TRIAL. 

NICHOLSON  V.  PETERSON. 

Fraud  and  Mvirepresenfaiioth — Sa^e  of  Land — Action  in  >Vf 
a^^de — Untrue  Representations  of  Purchaser — Immain- 
ialiiy  —  Damage  not  Directly  Resulting  —  Dvtmimi^  of 
Action  —  Costs — Depriving  Successful  Parties  of. 

Action  to  set  aside  a  sale  and  transfer  of  land  under 
the  Real  Property  Act,  from  the  plaintiff  to  the  defendant 
Roger  and  by  him  to  the  defendants  Peterson  Bros.,  on  the 
^^round  of  fraud. 

A.  J.  Andrews  and  H.  A.  Burbidge,  for  plaintiff. 
I.  Pitblado,  for  defendants  the  Petersons. 
E.  Anderson,  for  defendant  Roger. 

Mathers,  J.: — The  plaintiff  was  the  owner  of  237  feet 
of  land  extending  from  the  bank  of  the  Red  river  along 
the  North  side  of  Alfred  street,  east  of  Main  street,  in  the 
city  of  Winnipeg.  That  street  was  paved  with  asphalt,  had 
granolithic  sidewalks,  gas,  water,  and  sewer,  and  there  were 
no  manufacturing  establishments  upon  this  part  of  the 
street.  It  was  pretty  well  occupied  with  small  dwelling- 
houses  and  cottages,  but  there  were  still  .some  vacant  spaces. 
About  1902  the  defendants  acquired  land  on  Aberdeen  street 
extending  from  the  Red  river  for  28T)  feet  along  the  south 
Fide  of  the  street,  and  abutting  on  the  plaintiff's  land,  and 
erected  a  metal  and  brass  foundry  and  repair  shop  npon 
it,  which  they  have  operated  ever  since. 

Aberdeen  street  is  not  paved,  and  the  defendants  de- 
sired to  secure  an  outlet  to  Alfred  street,  and,  for  that 
purpose,  to  secure  the  whole  or  at  least  a  part  of  the  pl^i^^' 
tiff's    land.     The    defendant    Roger   wa.s    a   friend  of  the 
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Petersons,  and  he  knew,  from  conversations,  with  them, 
their  desire  to  secure  this  outlet.  Until  the  spring  of  1906 
the  plaintiff  did  not  want  to  sell  the  whole  or  any  portion 
of  his  property,  as  he  wished  to  build  dwelling-houses  upon  it. 
On  two  ditferent  occasions  he  had  refused  to  sell  to  Peter- 
son Bros.,  but  I  think  his  reason  for  so  refusing  was  that 
he  wanted  to  hold  the  property,  and  not  because  of  any 
objection  to  selling  to  Peterson  Bros.,  their  offer  being  to 
buy  all  his  land.  About  Ma'rch  or  April  of  1906,  however, 
the  plaintiff  decided  to  build  a  double  house  on  the  portion 
of  the  land  immediately  abutting  the  foundry,  and  he  at 
the  same  time  decided 'to  sell  a  part  of  the  land  west  of 
the  proposed  building  in  order  to  raise  money  for  that 
purpose. 

William  Peterson,  having  heard  of  the  plaintiff^s  desire 
to  sell,  informed  Roger  that  Nicholson  wa«  willing  to  sell 
the  whole  or  part  of  his  land.  With  this  information, 
Koger  then  approached  Nicholson  and  opened  negotiations 
for  the  purchase  of  paTt  of  the  land.  I  think  in  the  first 
instance  he  did  so  on  his  own  account,  and  without  any 
instructions  from  the  Petersons.  He  knew  that  if  he  suc- 
ceeded in  buying,  he  could  at  once  resell  to  the  Pete'r^ons, 
})ogsibly  at  an  advance,  but  he  never  had  any  other  object 
in  buying  than  for  the  purposes  of  a  resale  to  the  Petersons. 

Koger  had,  in  all,  3  interviews  with  the  plaintiff  before 
an  agreement  was  arrived  at  and  a  memorandum  of  agree- 
ment signed.  At  the  first  interview  he  ascertained  that  the 
plaintiff  was  willing  to  sell  50  feet  of  his  land  for  $1,500 
cash.  Roger  communicated  this  information  to  James 
Peterson,  and  received  instructions  to  buy  it  in  his  own 
name  for  Peterson  Bros.  Roger  afterwards  had  two  inter- 
views with  the  plaintiff,  at  the  last  of  which  an  agreement 
for  sale  of  50  feet  of  land  and  a  right  of  way  over  a  10  foot 
lane  adjoining,  for  $1,500  cash,  was  arrived  at.  Roger,  at 
this  interview,  paid  the  plaintiff  $50,  which  he  had  'received 
from  James  Peterson,  as  a  deposit,  and  procu'red  his  sig- 
nature to  a  memorandum  of  agreement  which  had  previously 
been  prepared  by  the  same  person. 

The  transaction  was  carried  out  by  the  solicitors  of  the 
plaintiff  and  of  Peterson  Bros,  on  4th  June.  On  that  day 
the.  plaintiff  executed  a  transfer  to  the  defendant  Roger,  and 
received  the  balance  of  the  purchase  money.  On  the  same 
(?ay  Roger  executed  a  transfer  to  the  defendants  Peterson 
Bros. 
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1  find  that  the  plaintiff  would  not  have  sold  the  land  ia 
(question  to  the  Petersons  because  of  the  probability  of 
their  using  it  in  connection  with  their  foundry.  I  find 
that  both  the  Petersons  and  Roger  knew  that  the  plaintiff 
would  not  so  sell.  I  find  that  Roger  represented  to  the 
plaintiff  that  he  was  buying  the  land  for  himself  for  the 
purpose  of  building  a  dwelling-house  or  houses  upon  it, 
and  that  he  was  not  buying  it  for  the  Petersons,  and  that 
he  would  prefer  that  the  foundry  was  not  there. 

1  find  that  from  the  first  Roger's  object  in  buying  was 
to  resell  to  Peterson  Bros.,  and  that  he  never  intended  to 
build  a  double  or  any  other  kind  of  a  house  upon  the  land. 
1  find  that  at  the  time  of  the  first  interview  with  the  plain- 
tiff, Roger  was  not  in  the  employ  of  the  Petersons,  but  I 
find  that  he  repeated  the  representations  after  he  was  em- 
ployed by  them. 

I  find  that  the  Petersons  understood  that  Roger  was  to 
attempt  to  buy  the  land  in  his  own  name,  and  conceal  from 
the  plaintiff  the  fact  that  he  was  buying  for  them,  and  that 
they  sanctioned  his  so  doing.  I  find  that  the  pUiintiff  was 
induced  to  sell  to  Roger  by  Roger's  representation  that  he 
was  going  to  build.  I  find  that  the  plaintiff,  during  the 
negotiations,  proposed  restricting  Roger  from  reselling  to 
the  Petersons  or  from  permitting  them  the  use  of  the  lane, 
but  that  Roger  refused  to  buy  subject  to  any  restrictions. 
1  find  that  the  plaintiff  believed  that  Roger  was  buying  the 
land  for  the  purpose  of  building  upon  it,  and  that  he  was 
not  buying  for  Peterson  Bros.,  and  that  he  was  induced  to 
so  believe  by  false  repliesentations  to  that  effect  made  by 
Roger.  It  is  said  that  the  statement  made  by  Roger  was 
a  mere  expression  of  intention.  The  condition  of  his  mind 
was  a  fact,  and  a  misrepresentation  as  to  the  condition  of 
his  mind  was  therefore  a  misstatement  of  fact:  Edgington 
v.  Fitzmaurice,  29  Ch.  D.  459. 

I  find,  however,  that  the  plaintiff  sold  without  restric- 
tions of  any  kind,  and  knowing  that  Roger  was  at  liberty 
to  deal  with  the  propetty  as  he  saw  fit. 

It  is  not  sufficient  that  the  contract  was  induced  by  a 
false  representation.  It  must  have  been  as  to  a  material 
fact,  and  damage  must  have  resulted  as  the  immediate  and 
direct,  and  not  as  a  remote,  consequence  of  such  "rtpresen- 
tation :  Bell  v.  Macklin,  15  S.  C.  R.  576. 

Was  the  representation  here  material,  and  did  injun' 
result  to  the  plaintiff  as  the  immediate  consequence  of  it? 
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Could  the  same  result  have  followed  if  the  statements 
made  by  Kogcr  had  been  absolutely  true?  The  plaintiff 
was  willing  to  sell  to  any  person,  other  than  the  Petersons, 
who  was  willing  to  pay  his  price.  He  was  wiling  to  do  so 
without  restrictions  of  any  kind.  The  plaintiff  suspected 
that  Koger  might  be  an  emissary  of  the  Petersons,  and  he 
therefore  proposed  to  impose  conditions  against  a  'resale 
to  them.  I  think  Koger  was  telling  the  truth  when  he  says 
the  plaintiff  did  propose  to  so  restrict  him,  and  that  he 
refused  to  buy  if  any  restrictions  were  imposed.  It  is  quite 
clear  that,  if  the  statements  made  by  Koger  had  been  true, 
he  would  have  been  perfectly  free  to  change  his  mind  im- 
mediately after  the  sale  and  resell  to  the  Petersons.  I  agfee 
with  Mr.  Pitblado  that  the  plaintiff's  right  cannot  be  higher 
than  it  would  have  been  had  Roger's  statements  been  true. 
I  cannot  find,  therefore,  that  the  representations  were 
material  or  that  damage  has  resulted  as  the  immediate  and 
direct  cause. 

The  plaintiff's  action,  in  my  opinion,  fails  and  must  be 
diitinissed. 

As  to  costs  it  appears  that  Roger's  defence  was  assumed 
hy  Peterson  Bros.,  and  that  he  has  incurred  no  costs  for 
his  defence.  I  refuse  him  costs  both  on  that  ground  and 
on  the  ground  of  the  false  representation  which  he  made  to 
induce  the  contract.  During  his  examination  for  discovery 
James  Peterson  swore  that  they  had  paid  Roger  nothing  for 
his  services,  whereas  as  a  fact  he  had  paid  him  by  cheque 
•$100.  I  am  not  satisfied  with  his  explanation  that  he  had 
forgotten  the  circumstance.  I  think  the  statement  he  made 
was  deliberately  untrue.  For  this  reason  I  deprive  the 
Pet(?»i'sons  of  the  costs  to  which  they  might  otherwise  be 
entitled. 


MANITOBA. 

Macdonald,  J.  July  13th,  1908. 

TRIAL. 

BLOOMSTEIX  V.  J.  D.  McARTllUR  CO. 

Bill  of  Sale — Invalidity  —  Security — Mala  Fides — Contract 
— Comtruction — Sale 'of  Goods — Property  not  Passing — 
Scope  of  Contract — Prioriti-es. 

Action  to  recover  possession  of  machinery,  horses,  and 
railway  plant. 
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F,  Heap  and  R.  D.  Stratton,  for  plaintiff. 
C.  P.  Wilson  and  J.  F.  Fisher,  for  defendants. 

Macdonald,  J.: — On  31st  August,  1906,  B.  P.  fet 
and  J.  Rosenstein  eniered  into  a  contract  with  J.  D,  Mc- 
Arthur,  who  subsequently  assigned  his  interests  to  the  de- 
fendant company,  for  the  exeicution  of  part  of  the  works  on 
the  construction  of  the  road-bed  of  the  National  Tnns- 
tontinental  Railway.  Rosenstein  subsequently  assigned 
all  his  interest  in  the  contract  to  Kert,  who  entered  upon 
and  completed  the  work  in  accordance  with  the  contract. 

The  defendant  company  advanced  Kert  groce^ries,  provi- 
sions, and  other  supplies  required  by  him  in  the  execution 
of  his  contract,  and  he  became  largely  indebted  to  them, 
and  on  22nd  September,  1906,  an  agreement  (exhibit  4) 
•was  entered  into,  by  the  terms  of  which  the  sub-contractor 
was  to  have  possession  of  such  goods  and  chattels  as  the 
defendant  company  might  supply  during  the  will  of  the 
t^aid  company,  and  reserving  the  property  in  such  chattels  in 
the  said  company  until  fully  paid  for.  There  is  no  reference 
in  this  ag'r'eement  to  the  goods  and  chattels  brought  upon 
the  works,  the  property  of  Kert,  being  the  chattels  which 
are  the  subject  matter  of  this  action. 

After  the  completion  of  the  contract  by  Kert,  and  after 
final  estimates  were  made  for  the  work  performed  by  him 
under  his  contract,  it  was  found  that  he  was  largely  indebted 
to  the  defendant  company.  The  company  took  possession 
of  the  horses,  plant,  and  other  materials,  and  had  a  valuation 
made,  and  gave  Kert  credit  for  the  value  so  placed  upon 
his  plant  on  his  indebtedness  to  them.  They  claim  this 
right  under  the  terms  of  their  contract  with  Kert  (exhibit 
2),  which  contract  may  hereafter  be  described  as  the  sub- 
contract. 

This  sub-contract  recites  the  contract  into  which  the 
defendant  company  entered  with  the  Commissioners  of 
the  Transcontinental  ^Railway  Company,  which  contract 
ir  described  as  the  principal  contract,  and  under  the  terms 
of  the  sub-contract  the  contractor  therein  is  bound  to  carr}' 
out  and  perform  all  the  obligations  of  the  employer  con- 
tained in  the  principal  contract,  so  far  as  the  same  relate 
to  the  wotks  covered  by  the  sub-contract;  and  all  the 
powers  conferred  by  the  principal  contract  upon  the  Com- 
missioners and  all  the  powers  therein  are  confefr*ed  upon 
the  defendant  company  by  the  sub-contract. 
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The  defendant  company  allege  that  by  a  verbal  agree- 
ment with  the  plaintiff,  both  during  the  progi^ss  and  after 
the  completion  of  the  work  under  the  sub-contract,  the 
entire  plant  and  horses  of  the  plaintiff  were  to  be  security 
to  the  defendant  company  for  any  indebtedness  found  due 
on  the  completion  of  the  works.  And  this  position  is  en- 
deavoured to  be  established  by  the  evidence  of  George  H. 
Webster  and  J.  D.  McArthur, 

The  witness  Webster  secured  the  execution  by  the  sub- 
contractor of  the  agreement  (exhibit  4),  and  at  the  time 
he  says  that  it  wavS  understood  that  all  the  goods  and  effects 
of  the  sub-contractor  were  to  be  security  to  the  principal 
contractor  for  the  carrying  out  of  the  contract.  I  cannot 
lind  that  on  this  occasion  any  agreement  wa.*^  entered  into 
other  than  as  contained  in  the  writing  exhibit  4. 

The  witness  J.  D.  McArthur  says  that  after  the  work 
was  practically  finished,  ,and  as  the  sub-contractor  was 
breaking  camp,  he  suggested  to  him  that  he  bring  in  his 
camp  effects,  and  that  he  would  be  allowed  credit  for  them 
on  his  indebtedness  to  the  company,  and  that  this  was 
agreed  to. 

This,  however,  is  denied;  the  sub-contractor  says  that 
he  never  agreed  to  or  intended  thus  parting  with  his  plant 
and  effects  other  than  the  portion  thereof  purchased  from 
the  defendant  company  and  covered  by  the  agreement  exhibit 
4,  and  I  must  find  that  this  conversation  was  intended  bv 
Kert  to  apply  only  to  the  latter. 

There  was  no  agreement  entered  into  by  which  the 
goods,  the  subject  matter  of  this  action,  were  pledged  or 
otherwise  given  as  a  security  to  the  defendant  company 
for  the  indebtedness  mentioned  other  than  that  contained 
in  exhibit  2. 

On  2nd  July,  1907,  Kert  executed  a  bill  of  sale  of  the 
goods  in  question  to  the  plaintiff,  not  as  an  absolute  trans- 
fer, but  as  security  for  an  indebtedness  which  he  alleges 
he  owed  the  plaintiff.  This  bill  of  sale  was,  for  some  pur- 
pose undisclosed,  ante-dated;  prior  to  the  date  of  its  execu- 
tion the  goods  in  question  had  been  taken  possession  of 
by  the  defendant  company. 

There  are  several  suspicious  circumstances  connected  with 
the  conduct  of  Kert  in  this  transaction.  The  giving  of 
the  bill  of  sale  itself,  which  he  now  admits  was  a  security 
only,  ante-dating  it  for  the  purpose,  I  have  but  little  doubt, 
of  making  it  appear  that  it  was  made  prior  to  the  defend- 
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ants'  possession  of  the  goods,  and  the  evidence  of  Kert 
when  he  says,  "  I  knew  there  might  be  a  law-suit,  and  I 
thought  my  position  stronger  if  a  bill  of  sale  made,''  and 
the  non-attendance  of  the  plaintiff  at  the  trial,  are  circum- 
stances which  cause  me  to  doubt  the  bona  fides  of  the  bill 
of  sale,  and  to  strongly  suspect  that  tlie  giving  of  it  was 
simply  a  scheme  to  enable  the  plaintiff  to  succeed  in  this 
action  for  the  benefit  of  Kert,  without  enabling  the  defend- 
ant company  to  set  off  their  claim  against  him.  The  de- 
fendant company  do  -not,  however,  attack  the  plaintiff's 
position  otherwise  than  by  claiming  a  prior  right  under 
their  agreement   (exhibit   2)   with   Kert. 

Clause  3  of  this  agreement,  in  part,  reads  as  follows: 
*'  3.  All  the  powers  conferred  by  the  principal  contract  upon 
the  CommissioneTB  are  hereby  conferred  upon  the  employer 
in  respect  of  the  works  included  in  this  agreement,  and 
all  the  provisions  in  the  said  i>rincipal  contract  for  the 
benefit  or  protection  of  the  commissioners,  ale  to  enure 
to  the  benefit  of  the  employer,  as  though  specially  pro- 
vided herein  in  apt  words.  Without  restricting  the  gener- 
ality of  this  provision,  it  is  hereby  declared  that  it  specially 
covers  the  matters  referred  to  in  paragraphs  o  to  32,  inclu- 
sive, in  said  principal  contract.^' 

Under  clause  19  of  the  p'rincipal  contract  (exhibit  7), 
'-  All   machinery    and    other   plant,    materials,   and  things 
whatsoever,  provided  by  the  contractor  for  the  works  heieby 
contracted  for,  and  not  rejected  under  the  provisions  of 
the   last  preceding  clause,   shall,   from   the   time  of  their 
being  so  provided,  become  and  until  the  final  completion  of 
the  said  work  shall  be  the  prope^rty  of  the  Commissioners 
for  the  purpose  of  the  said  works,  and  the  same  shall  on 
no  account  be  taken  away  or  used  or  disposed  of  except  for 
the  purposes  of  the  said  works,  without  the  consent  in  writ- 
ing of  the  engineer,  and  the  Commissioners  shall  not  l)e 
answerable  for  any  loss  or  damage  whatsoever  which  mav 
happen  to  such   machinery   or  other  plant,   materials,  or 
things,  provided  always  that  upon  the  completion  of  the 
works   and  upon  payment   by   the  contractor  of  all  ^uch 
moneys,  if  any,  as  shall  be  due  from  him  to  the  Commij^- 
si oners,  such  of  the  said  machinery  and  othe^  plant,  mater- 
ials, and  things  as  shall  not  have  been  used  and  converted 
in  the  works  and  shall  remain  undisposed  of,  shall  ^1^" 
demand,  be  delivered  up  to  the  contractor.^' 


CHRH^TIE  V.  SHh'OKDKK.  757 

The  above  two  clauses  read  together  form  a  part  of  the 
flgreeinent  entered  into  between  Kert  and  the  defendant 
company,  and  under  it  the  defendant  company  are  entitled 
to  hold  all  machinery  and  other  plant,  materials,  and  things 
whatsoever  provided  by  Kert  for  the  works,  and  the  com- 
pany having  taken  possession  under  this  agreement,  prior 
to  the  execution  of  the  bill  of  sale  to  the  plaintiff,  are  en- 
titled to  priority  and  to  succeed  as  to  such  goods. 

The  horses  brought  by  Kert  u})on  the  works  are  not 
included  in  the  words  "  all  machinery  and  other  plant, 
materials,  and  things  whatsoever,"  in  clause  19  of  the 
j>rincipal  contract.  This  would  seem  apparent  from  the 
wording  of  clause  20  of  the  same  contract,  which  reads, 
'  And  all  materials  and  things  whatsoever  and  all  horses, 
machiner}',  and  other  plant,"  &c.,  shewing  that  horses  were 
regarded  as  distinctive  from  plant,  machinery,  materials^ 
nnd  things  whatsoever.  I  find,  therefore,  that  the  4  houses 
i>rought  upon  th§.  works  by  Kert  are  not  within  clause  19 
referred  to,  and  that  the  defendant  company  were  not  within 
their  rights  in  converting  them  to  their  use.  The  plaintiff 
i-  entitled  to  succeed  as  to  the  horses,  and  there  will  be 
a  reference  to  the  Master  to  ascertain  their  value. 

I  reserve  the  question  of  costs  and  further  directions. 


MANITOBA. 

Macdoxald,  J.  July  13th,  1908. 

TBIAL. 

CPIRISTIE  V.  SHKOEDER. 

Tmndulent  Conveyance — Action  by  Judgment  Creditor  of 
Grantor,  to  Set  aside — Security  for  Debt — Intent  to  De- 
feat other  (Creditors — Fra  ud — Preference  —  A  ssign  men  is 
Act — Consideration. 

Action  to  set  aside  a  deed. 

A,  B.  Hudson  and  D.  Forrester,  for  plaintiff. 

I.  Pitblado,  for  defendant  Elliott. 

Xo  one  for  defendant  Shroeder. 

VOL.  VIII.  W.L  B.  NO.  9—50 
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Macdonald,  J.: — The  defendant  Shroeder  entered  inK 
an  agreement  with  the  plaintiff  for  the  purchase  from  him 
of  80  acres  of  land  in  township  1,  range  3,  east  of  the 
principal  meridian,  in  Manitoba,  for  $2,500,  and  Shroeder, 
having  made  default  in  carrying  out  the  conditions  of 
the  said  agreement,  was  sued  by  the  plaintiff,  when  Shroeder 
engaged  the  defendant  Elliott  as  his  solicitor  and  counsel 
to  defend  the  action  for  him,  and  in  connection  with  this 
defence  became  indebted  to  the  defendant  Elliott. 

A  few  days  prior  to  the  trial  the  defendant  Elliott  re- 
commended to  Shroeder  a  settlement  of  the  action,  I  it. 
failing  in  bringing  about  such  settlement,  he,  Elliott,  in- 
sisted upon  Shroeder  securing  him  the  costs  incurred  and 
to  be  incurred  in  connection  with  the  defence,  when  the 
defendant  Shroeder  executed,  by  way  of  security  only,  a 
deed  to  the  defendant  Elliott  of  the  north-west  quarter  of 
section  14  in  township  1,  range  3,  east  of  the  principal 
medidian,  in  Manitoba,  and  it  is  this  deed  that  is  sought 
to  be  set  aside. 

At  the  trial  of  the  action  in  which  *'  e  above  refer  mi 
to  costs  were  incurred,  the  plaintiff  recovered  a  judgment 
against  Shroeder,  but  for  an  amount  much  less  than  the 
amount  claimed,  and,  as  such  judgment  creditor,  he  seeb  to 
set  aside  the  deed  from  Shroeder  to  the  defendant  Elliott, 
on  the  grounds  that  the  defendants  conceived  the  fraudulent 
design  of  transferring  the  said  lands  of  the  defendant 
Shroeder  to  the  defendant  Elliott  and  thereby  preventing 
the  plaintiff  from  recovering  the  amount  of  his  ^aid  judg- 
ment, and  that  the  defendant  Shroeder  was  in  insokent 
circumstances  and  unable  to  pay  his  debts  in  full,  and  that 
the  said  conveyance  was  made  with  the  intent  to  give  the 
defendant  Elliott  a  preference  over  the  other  creditor 
of  the  defendant  Shroeder,  and  on  other  grounds  of  i 
similar  character. 

The  evidence  makes  it  amply  clear  that  the  defendant 
Elliott  never  sought  or  attempted  to  hold  the  conveyance 
otherwise  than  as  a  security,  and  this  the  plaintiff  well  knev 
long  before  he  brought  this  action.  The  defendant  Elliott 
offered  to  transfer  the  property  back  to  Shroeder  or  to  any 
one  whom  he  might  name  upon  payment  of  Shroeders  in- 
debtedness to  him. 

Shroeder,  who  now  favours  the  plaintiff,  says  that  mm^ 
diately  after  the  law  suit  and  before  judgment  he  signed 
R  paper  in  Elliott  &  Macneil's  office,  in  the  Mclntyre  hlock. 
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and  that  this  was  the  first  document  he  signed^  and  that  he 
did  not  know  what  it  was  he  had  signed  until  the  following 
July,  when,  he  says,  he  discovered  that  he  had  given  a  deed 
of  his  land.  ShroedeT^s  evidence  and  conduct  does  not 
impress  me  favourably.  He  would  have  defeated  the  plain- 
tiff out  of  his  rights  could  he  have  managed  it,  and  failing 
in  that  and  also  failing  in  enlisting  the  sympathy  and  asaist- 
Hnee  of  his  co-defendant  Elliott  in  so  doing,  turns  upon  the 
latter  and  enlists  upon  the  side  of  Christie  to  defeat  his 
co-defendant  Elliott. 

He  says  the  document  he  signed  in  Elliott  &  Macneil's 
office  in  the  Mclntyre  block,  after  the  trial  of  the  action, 
was  the  deed  in  question.  In  this  he  is,  to  say  the  least, 
mistaken.  The  witness  Magnussen  prepared  one  duplicate  of 
the  conveyance,  not  at  the  office  of  Elliott  &  Macneil  at 
the  Mclntyre  block,  but  at  their  north  end  branch,  which 
was  at  the  time  in  charge  of  this  witness.  It  was  executed 
there  a  few  days  before  the  trial  and  witnessed  by  Marie 
Streich,  a  stenographer  in  that  office. 

At  the  time  of  discussing  the  giving  of  the  security 
there  were  two  mortgages  against  the  property,  and  there 
were  artears  on  these  mortgages.  The  defendant  Shroeder 
wa.s  at  the  time  unable  to  meet  these  arrears,  and  it  was 
agreed  that  his  co-defendant  Elliott  should  look  after  these 
arrears  and  hold  the  deed  of  the  property  in  question  as 
5Jecurity  for  any  moneys  thus  paid  by  him,  and  he  paid 
these  arrears.  The  plaintiff  furthermore  offered  the  defend- 
ant Elliott  $250  for  a  transfer  to  him  of  the  property,  and 
wa.'S  told  by  the  latter  that  he  could  not  accept  that  amount, 
and  could  not  in  any  case  execute  a  transfer  without 
Shroeder's  consent,  as  he  was  only  a  mortgagee  of  the 
property. 

I  cannot  see  any  trace  of  fraud  in  the  conduct  of  the 
defendant  Elliott.  The  giving  of  the  deed  instead  of  a 
mortgage,  it  is  urged,  is  a  mark  of  fraud.  At  the  time 
of  the  making  of  the  deed  the  amount  of  Shroeder^s  in- 
debtedness was  not  ascertained,  and  the  deed  was  to  be  a 
security  for  the  amount  of  such  indebtedness,  when  ascer- 
tained, and  there  never  was  any  attempt  to  claim  the 
property  otherwise  than  as  a  security. 

The  defendant  Elliott  is  entitled  to  hold  the  property 
as  security  for  Shroeder's  indebtedness  to  him.  He  insisted 
upon  security  being  given  before  he  would  continue  the 
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this  land.  Plaintiff,  by  his  great  delay,  I  think,  lost  tkt 
right.  Fry  on  Specific  Performance,  p.  475,  lays  it  dawn 
as  clearly  established  that  the  delay  of  either  party  in  not 
performing  its  terms  on  his  part  may  constitnie  such  laches 
as  will  disentitle  him  to  the  aid  of  the  Court,  and  so  amount 
to  an  abandonment,  on  his  part,  of  the  contract. 

The  application  to  purchase  was  made  on  6th  October. 
1902,  and  nothing  more  was  done  until  2Tth  September, 
1905,  when  plaintiff  asked  how  much  was  due.  He  does  not 
even  then  do  anything,  and  it  is  not  until  October,  19o6, 
that  he  offers  to  make  another  payment.  If  this  long  delay 
is  not  of  itself  an  abandonment,  on  his  part,  of  the  contract, 
I  think  that  when  defendant  com])any  wrote  him  the 
letter  of  29th  September,  1905,  giving  him  until  20th 
October'  of  that  year  to  complete  his  contract,  the 
fact  that  he  did  not  accept  that  offer  but  delayed  again 
for  over  a  year  is  evidence  that  he  abandoned  his  part  of 
the  contract,  and  if  it  liad  not  been  for  the  fact  that 
land  increased  very  considerably  in  value,  he  would  never 
have  sought  to  have  the  contract  carried  out.  I  think,  thtre- 
f  ore,  that  the  plaintiff  is  not  entitled  to  the  relief  a^ked  for, 
and  that  theic  must  be  judgment  for  defendants  with  c<>^ts 


SASKATCHEWAN. 

Phendergast,  J.  JrLY  8tii.  1^<^?. 

TRIAL. 

SWANSOX  V.  GETSMA]S1. 

Fraud  and  Mii^rr presentation — Tra^isfer  of  Land  Proair'd 
by  Fraud — Resale  and  Tran.^fer  by  Fraudulent  Oranh*"— 
Action  to  Set  aside  Transfers — Proof  of  Bona  Fide  F"r- 
chase  for  Value  without  Notice — Badges  of  Fraud— Ef^- 
toppel — Registration  of  Transfers — Parties  to  Acfw'f— 
Trustee  for  Grantor — Injunction — Cancellation  of  Trnn-^- 
•  fers. 

Action  to  cancel  a  transfer  of  land. 

J.  A.  Allan,  Eegina,  for  the  plaintiffs. 

W.  S.  Ball,  Eegina,  for  the  defendant  Getsman. 

J.  F,  Frame,  Eegina,  for  the  defendant  IfcDouald. 
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Prendergast,  J.: — ^This  action  was  instituted  by  Mal- 
colm Mclnnis,  then  a  farmer  residing  at  Craik,  in  this 
province,  to  cancel  a  transfer  of  land  from  him  to  defendant 
Getsman — said  defendant  Getsman  having  subsequently 
transferred  the  same  land  to  one  Albert  Shaw,  who  in  turn 
iransf erred  it  to  the  other  defendant,  John  L.  McDonald. 

The  action  was  duly  brought  to  trial,  and,  after  argu- 
ment, judgment  was  reserved. 

Malcolm  Mclnnis  having  died  in  the  meantime,  Wil- 
liam Swanson,  of  Pense,  and  Benjamin  J.  Bott,  of  Craik, 
in  their  capacity  of  executors  of  his  will,  were  then  made 
parties  to  the  suit  as  plaintiffs,  and  the  style  of  cause  was 
amended  accordingly. 

No  defence  was  put  in  by  Isabella  Getsman. 

The  defence  of  John  L.  McDonald  is  to  the  effect  that 
he  has  no  knowledge  of  the  circumstances  under  which  the 
transfer  from  Mclnnis  to  Getsman  was  made,  and  that  the 
then  plaintiff  ought  not  to  be  allowed  as  against  him  (Mc- 
Donald) to  allege  fraud  on  Getsman's  part,  at;  by  executing 
the  said  transfer  he  (Mclnnis)  thereby  enabled  Getsman 
10  appear  as  the  owner  of  the  said  lands. 

I  may  say  at  once  that  Malcolm  Mclnnis  would  be  about 
2G  years  old,  and  as  his  solicitor  emphatically  did  so  in 
open  Court,  I  would  make  the  more  free  to  describe  him 
as  decidedly  simple-minded.  His  speech,  in  giving  evidence, 
was  inartieulato  to  the  extent  of  being  understood  only 
with  difficulty,  and  although  tall  and  possibly  muscular,  he 
gave  the  impression  of  one  born  constitutionally  weak  and 
whose  development  has  not  been  normal.  I  judged  him 
at  all  events,  from  appearance  alone,  one  easily  led  and 
imposed  upon. 

It  appears  that  in  the  summer  of  1906  Malcolm  Mclnnis 
went  to  Minneapolis  for  medical  treatment.  After  leaving 
the  hospital  where  he  had  been  two  weeks,  he  met  the 
defendant  Isabella  Getsman  in  the  street  near  the  place 
where  she  lived,  and  she  invited  him  in. 

Isabella  Getsman  is  a  married  woman,  and  was  living 
at  the  time  in  an  annex  to  a  stable  or  "house  market,^' 
as  it  was  called,  apparently  owned  by  her  husband.  Be- 
sides her  husband,  some  stablemen  were  also  living  there, 
and  possibly  also  one  or  two  others. 

Upon  the  occasion  of  their  first  meeting,  Mclnnis  and 
Isabella  Getsman  had  illicit  intercourse,  for  which  Mclnnis 
says  he  paid  her.     It  appears,  however,  that  this  was  the 
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only  time  they  h^d  improper  relations  with  each  other. 
Whether  that  same  day  or  shortly  after,  Isabella  Getsman 
told  Mclnnis  that  her  name  was  Margaret  Elvers,  and  he 
assumed  that  she  was  not  married.  She  said  she  was  just 
boarding  at  that  place.  Mclnnis  paid  her  daily  visits  for 
about  two  weeks,  in  the  course  of  which  assurances  of 
endea'rment  were  generally  exchanged,  without,  however, 
any  reference  to  marriage. 

Mclnnis  then  went  back  to  liis  homestead  at  Craik,  from 
where  he  wrote  her  his  first  letter  probably  about  4th  Sep- 
tember, and  this  was  followed  by  an  exchange  of  correspond- 
ence which  extended  over  the  balance  of  that  year.  Isabella 
Getsman's  letters,  signed  "  Maggie  Rivers,"  were  produced 
have  a  new  mayor;  she  laments  the  fact  of  being  without 
at  the  trial.  Besidas  the  protestations  of  love  which  run 
all  through  them,  she  informs  him  (whatever  that  may  refer 
to)  that  the  police  have  closed  her  up,  that  she  cannot  make 
any  money,  and  that  she  cannot  open  up  again  until  they 
help  and  protection;  she  says  how  much  she  would  like  to 
go  to  him  on  the  faJrtn,  where  she  would  prove  so  true  and 
devoted,  and  on  two  or  three  occasions  asks  for  assistance 
in  money.  In  the  last  lettdr  she  expresses  her  joy  at  hear- 
ing from  him  that  he  would  shortly  go  to  see  her.  There 
is  also  one  letter,  signed  "  Mrs.  Getsman,"  apparently  writ- 
ten after  a  period  of  silence  on  Mclnnis\.  part,  in  which 
she  infoTHis  him  that  "Maggie  Rivers'^  is  verj'-  sick,  longs 
for  him,  and  requires  monetary  help.  It  appears  that  in 
the  course  of  that  correspondence,  Mclnnis  sent  to  the 
so-c*alled  Margaret  Rivers  3  small  sums  of  money,  not  ex- 
ceeding probably  $15  in  all. 

As   he   had  announced  to  her,  Mclnnis  went  back  to 
Minneapolis  about  20th  Januarj-,  1907.     He  says  in  evid- 
ence that  he  had  put  up  a  house  on  the  homestead  for  the 
purpose,   and    that   he   went   down    with   the   intention  of 
bringing  her  back  as  his  wife.     Upon  this  second  visit,  the 
so-called    Margaret    Rivers     fo^i*    the    first    time    spoke  to 
Mclnnis  of  Mrs.  Getsman;  she  said  at  first  that  she  was  a 
friend  boarding  with  her,  and  later  that  she  had  loft  the 
place  and  was  boarding  elsewhere.     At  all  events,  on  the 
second  day  after  Mclnnis's  a'lrival,  they  agreed  to  l>e  mar- 
ried, in  Minneapolis  at  first,  and  then  she  suggested  it  should 
be  at  Craik.     On  12th  Fel)ruary   she  told  him  that,  as  they 
w^ere  to  marry  at  Craik,  he  should  give  her  a  transfer  of 
the  farm  as  a  guarantee  of  good  faith  before  she  left.   This 
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he  consented  to  do.  The  next  day,  accordingly,  she  called  by 
telephone  a  notary  public,  who  came  and  prepared  a  trans- 
fer, which  she  executed.  Having,  however,  found  out  that 
the  transfer  was  not  in  such  form  that  it  could  be  regis- 
tered here,  they  met  again  the  following  day,  the  14th, 
when  another  transfer  was  prepared.  This  time  she  told 
Mclnnis  that  she  did  not  want  to  tell  her  folks  that  she 
was  going  away  to  get  married,  and  in  order  that  they 
should  not  know,  she.  asked  him  that  the  transfer  should 
be  made  to  "  her  friend "  Isabella  Getsman,  which  was 
done.  Mclnnis  executed  the  transfer  in  that  form  and  left 
it  with  her.  The  following  day  she  suggested  that  it  would 
look  better  if  he  went  away  first  and  she  followed  him 
later,  and  the  day  after  (15th  Februar})  he  left  for  Craik. 

Of  course  she  did  not  follow  him.  But  on  10th  March, 
phe  curtly  writes  to  him  that,  having  waited  patiently  for  a 
letter  and  the  same  not  having  come,  she  is  leaving  at  the 
very  moment  to  go  to  her  mother  in  Scotland,  where  she 
intends  to  stay.  To  this  letter  Mclnnis,  who  had  since 
taken  advice  from  friends,  made  no  reply. 

In  the  meantime,  however,  Isabella  Getsman  found  out 
that  a  transfer  could  not  be  registered  here  without  produc- 
tion of  the  duplicate  certificate  of  title,  which  in  this  case 
^2is  with  a  loan  company  to  whom  Mclnnis  had  previously 
given  a  mortgage  on  the  land ;  so  that,  reverting  to  the  old 
expressions  of  endearment,  she  writes  to  him,  always  under 
the  name  of  Maggie  Rivers,  a  letter  dated  29th  April,  en- 
closing a  fdrm  of  order  on  the  company  for  the  certificate  of 
title  which  she  asks  him  to  sign,  telling  him  that  she  has 
J*old  the  farm,  that  she  is  threatened  with  imprisonment 
on  account  of  not  being  able  to  give  a  good  title,  and  prom- 
ising to  go  back  to  him  with  the  proceeds  of  the  sale  as 
Foon  as  she  gets  the  order.  This  letter  was  followed  by  two 
others  to  the  same  effect,  dated  respectively  Gth  May  and 
10th  June,  to  none  of  which  Mclnnis  replied. 

On  2()th  June  we  find  Isabella  Getsman  at  C'raik  station, 
where  she  meets  by  chance  E.  K.  Catherwood,  manager 
of  the  Canadian  Elevator  Company,  and  the  Reverend  Mr. 
Bott,  wh9  for  some  time  past  had  been  trying  to  assist 
Mclnnis  in  his  troubles.  She  has  not  come  to  marry,  how- 
ever— '*  did  they  think  she  would  marry  a  thing  like  Mc- 
lnnis?'' She  has  come  to  get  an  order  for  the  duplicate 
certificate,  and  she  ha**i  a  loaded  revolver,  too,  and  it  is  to 
bring  Mclnnis  to  time.     She  tells  them  she  is  ^fargaret 
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Rivers,  and  she  tells  them  she  is  Isabella  Get^man  as  well, 
that  her  husband  is  John  Getsman  of  Minneapolis,  and  that 
he  is  just  the  man  "  who  will  look  that  matter  up."  This 
incident  came  to  a  termination  by  her  being  put  in  charge 
of  the  police,  after  which  she  was  brought  before  a  magis- 
trate on  the  charge  of  carrying  a  revolver,  found  guilty, 
fined  $20,  and  given  24  hours  to  lea,ve  the  place,  which  she 
did  the  next  day. 

All  the  above,  except  the  last  occurrence  at  Craik  station, 
is  on  the  evidence  of  Malcolm  McTnni^ 

The  following  documents,  all  relating  to  the  land  in 
question,  were  produced  by  a  clerk  in  the  land  title?  office 
and  put  in  by  the  plaintiff:  first,  certificate  of  title  in  the 
name  of  Malcolm  Mclnnis  dated  7th  March,  1906;  second, 
transfer  Malcolm  Mclnnis  to  Isabella  Getsman.  consider- 
ation $1,  dated  14th  February,  1907,  first  received  11th 
March,  1907,  returned  for  completion,  received  second  time 
10th  July,  1907,  at  11.38  a.m.;  third,  transfer  Isabella  Gei^- 
man  to  Arthur  Shaw,  consideration  $1,500,  dated  15th  Febru- 
ary, 1907,  received  11th  March,  1907,  returned,  received  sec- 
end  time  10th  July,  1907,  at  11.40  a.m.;  fourth,  transfer 
Arthur  l^'diaw  to  John  Leo  McDonald,  consideration '^$10  and 
ether  valuable  consideration,"  dated  loth  Febitiar}\  1907,  re- 
reived  10th  July,  1907,  at  11.42  a.m.  None  of  the  three 
transfers  was  'legistered.  The  three  transfers  and  the 
duplicate  certificate  of  title  in  the  name  of  Malcolm  Mclnnis 
were  in  fact  received  together  by  the  registrar  from  the 
same  firm  of  solicito'r^  acting  for  the  defendant  McDonaW 
in  this  action. 

The  same  land  titles  offico  official  produced  a  transfer 
from  Malcolm  Mclnnis  to  Aris  P.  Humphry,  dated  2m 
April,  1907,  received  13th  July,  1907,  not  regist^ie^- 

Also,  fnst,  caveat  by  McDonald,  dated  Tth  May,  l^^'- 
filed  2()th  May,  1907;  second,  notice  to  caveator  under  ?eo. 
141  of  the  Laud  Titles  Act,  applied  for  12th  Jul}',  ^r" 
and  sent  19th  July,  1907;  third,  order  of  my  brother  >e^- 
lands  dated  11th  July,  1907,  restraining  the  registrar  frotn 
registering  the  transfer  from  Mclnnis  to  Getsman  ub 
2Gth  July,  1907,  and  *'  until  the  motion  therein  to  be  ^"^^^.^ 
to  continue  the  injunction  shall  be  heard  and  ^^^^^^^"!"f^*ii 
fourth,  reference  to  the  Judge  by  the  registra/r,  dated  «- 
July,  1907,  with  respect  to  all  documents^  ^^'^'*'^^^\^"ther 
matter  up  to  that  date;  fifth,  another  order  from  luy  ^^  ^^^ 
Xewlands  dated  ;30th  Sei)tember,  1907,  and  regist^^^^ 
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same  day,  continuing  the  above  caveat  until  the  hearing 
and  determination  of  the  action. 

Malcolm  Mclnnis  also  produced  with  reference  to  the 
i^aid  transfer  from  himself  to  Humphry  a  declaration  by 
the  said  Humphry,  dated  29th  April,  1907,  that  he  holds 
the  said  land  in  trust  for  the  convenience,  use,  benefit, 
and  advantage  of  him,  the  said  Malcolm  Mclnnis. 

It  also  appears  that  the  parties  agreed  at  a  certain  time 
that  they  should  stand  in  statu  quo  as  to  the  effects  of 
registration  until  the  determination  of  the  action;  I  am  not 
quite  sure,  however,  of  the  date  of  such  agreement,  although 
it  appears  to  have  been  30th  September,  1907. 

The  above  is  the  plaintiff's  case.    Now  for  the  defence. 

One  of  the  witnesses  called  for  the  defence,  Ivleinraan, 
testified  as  to  the  two  meetings  of  13th  and  14th  February, 
when  the  two  transfers  from  Mclnnis  to  Getsman  were 
made,  and  another  witness,  Conry,  testified  as  to  the  last  of 
those  meetings. 

Kleinman  is  the  notary  public  who  prepared  the  trans- 
fers. He  says  that  on  13th  February,  after  being  called 
by  telephone,  he  went  down  and  found  only  Isabella  Getsman 
and  Malcolm  Mclnnis  in  the  house,  that  when  going  in  he  ad- 
dressed Isabella  Getsman  as  '*  Mrs.  (ietsman,"  and  there- 
after always  addressed  her  and  referred  to  her  in  the  same 
way  in  Mclnnis^^  hearing,  Conry  says  Isabella  Getsman 
was  introduced  to  him  as  '*  Mrs.  Getsman '  on  the  14th,  in 
Mclnnis's  presence,  but  adds,  **  I  guess ''  and  "  as  best  I  re- 
collect.'' 

On  that  evidence  it  was  contended  for  defendant  Mc- 
Donald that  the  transfer  f'lom  Mclnnis  to  Getsman  was 
not  given  in  consideration  of  marriage,  as  he  must  have 
known  that  she  was  married.  Perha])s  it  would  not  be  a 
sufficient  answer*  to  that  to  say  that  Mclnnis,  in  his  simple 
mind,  may  have  believed  that  on  the  part  of  "Maggie 
Sivers'^  the  passing  herself  as  Mrs.  (ietsman  was  only 
part  of  their  scheme  that  the  transfer  should  be  made  to 
Mrs.  Getsman  in  order  to  delude  her  ("  Maggie  Rivers's '') 
folks.  But  there  is  also  this  faci,  that  all  Isabella  Gets- 
man's  letters  to  Mclnnis,  not  only  before  but  after  the 
transfeir  from  Mclnnis  was  made,  are  signed  '"  Maggie 
Kivers."  And,  which  is  absolutely  conclusive  to  my  mind, 
in  her  letter  of  6th  May  (which  is  long  after  the  making 
of  the  transfers  and  even  after  she  had  broken  off  and  said 
she  was  going  to  Scotland)  she  says,  "  Send  it ''  (the  dup- 
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licate  cortilicato  of  title)  "at  once,  s^o  I  can  come  and 
irot  married  to  my  dear  Malcolm."  It  is  not  so,  then,  that 
McTnnis  intended  to  receive  her  on  his  homestead  merely 
as  his  paramou'r,  and  I  must  hold  that  marriage  was  the 
consideration  for  the  transfer. 

Kleinman  also  says  that  after  McTnnis  had  executed 
tlie  last  transfer,  the  latter  followed  him  to  the  door  of 
Mrs.  (ietsman's  house,  and  that  he  (Kleinman)  then  a-sked 
him  why  he  was  selling  his  land  to  M'is.  Getsman,  to  which 
^fclnnis  replied  that  "  she  wa;?  hetter  acquainted,  a  better 
talker,  and  could  sell  it  better  than  he  could."  Whatever 
niiorht  he  the  exact  meaning  of  those  w'orda,  Kleinman  say* 
that  he  did  not  understand  by  that  that  ]^lclnnis  had  placed 
the  title  of  the  land  in  question  in  Mrs.  Getsman  merely 
for  the  purpose  that  she  should  act  for  him  in  finding  a  pur- 
chaser. 

The  rest  of  the  defence  is  with  respect  to  the  transfer 
from  Mclnnis  to  Shaw  and  Shaw  to  McDonald.  It  appears 
that  both  transfers  were  brought  about  by  the  agency  of 
Kleinman.  Charles  P.  Kleinman,  aged  2J>,  says  he  is  a 
member  of  the  Bar  of  Xorthern  Minnesota,  a  notary  pub- 
lic, and  a  real  estate  agent.  He  had  no  ofttce  at  the  time, 
but  was  using  that  of  his  brother,  Avho  occupies  room  No. 
•  117  in  the  Phoenix  block.  1  gather  that  whatever  little 
work  he  did,  was  confined  to  conveyancing  and  real  estate. 
He  said  he  had  known  Isabella  Getsman  at  the  time  for  6 
or  7  months,  having  acted  as  attorney  for  her  husband.  He 
had  known  defendant  McDonald  for  3  years,  and  Shaw  for 
less  than  a  month. 

Defendant  McDonald  says  he  is  a  notary  public,  real 
estate  agent,  secretary-treasurer  of  the  American  Railway 
Appliance  Company,  and  has  his  offices  in  room  filO,  Phoenix 
)>lock,  adjoining  those  of  Charles  P.  Kleinman's  brother. 
He  has  lived  6  years  in  ^Minneapolis.  At  the  trial  he  said 
that  he  has  never  met  Isabella  Getsman.  He  became  ae- 
ouainted  with  Shaw  only  on  the  day  he  took  the  transfer 
from  him,  and  has  not  seen  him  since  about  10  days  after 
ihat  occurrence. 

ArthuT  E.  Shaw  is  described  by  Kleinman  as  a  real 
estate  agent.  He  had  no  office  in  Minneapolis?.  Xone  of  the 
witnesses  seem  to  have  known  w^here  his  residence  vjis, 
and  nobody  knows  where  he  is  now.  He  was  in  and  out 
the  office  of  Charles  P.  Kleinman's  brother  for  about  a 
month  before  the  loth,  and  left  the  citv  a  few  davs  after. 
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The  evidence  of  Kleinnian  and  McDonald  is  to  the 
following  efTect.  In  the  afternoon  of  14th  Februarv,  after 
the  second  transfer  from  Melnnis  to  Isabella  Getsnian  waj? 
executed  (and,  I  assume,  after  Mclnnis  had  left),  Isabella 
(ietsman  told  Kleinnian  she  wanted  to  sell  the  land  in 
question  for  $3,500  and  described  the  improvements  to 
him,  whereupon  Kleinman  replied  that  he  might  be  able 
to  dispose  of  the  land  for  her.  Upon  going  back  to  hi^ 
brother's  office  in  the  Phoenix  building,  where  he  appar- 
ently generally  attended  to  such  notarial  and  real  estate 
^vo^k  a^  came  to  him,  Kleinman  met  Arthur  E.  Shaw,  who, 
as  already  stated,  was  in  and  out  the  office  a  good  deal. 
Kleinman  sj)oke  of  the  Craik  land  to  Shaw,  Shaw  spoke  of 
having  80  acres  in  Ottertail  county,  Minnesota,  which  he 
wanted  to  dispose  of,  and  for  which  he  was  ai^king  $1,200. 
Shaw  wanted  it  artanged  in  such  a  way  that  he  could  .get 
money  instead  of  land  in  exchange,  and  agreed  to  pay  Klein- 
man $100  if  he  could  so  arrange  it.  Kleinman  proposed 
that  in  the  meantime  the  terms  between  Oetsman  and 
Shaw  might  be  considered  to  be  on  the  following  basis: 
total,  $2,300;  $400  ca.sh,  (ietsman  to  take  80  acres  at 
$1,100  and  Shaw  to  assume  the  mortgage  on  the  Craik 
land  of  $800.  This  being  agreed  to  as  a  preliminary  basis, 
Shaw  went,  on  the  same  afternoon  (the  14th),  to  defendant 
McDonald's .  office,  which  was  in  the  adjoining  room,  and 
spoke  to  him  of  the  Craik  land,  describing  the  improve- 
ments, saying  that  he  knew  himself  of  the  land  as  being 
fjood,  and  stating  the  price  as  $2,400,  of  which  $1,600  was 
to  be  cash,  and  the  mortgage  of  $800  to  be  assumed  by 
the  purchaser.  Kleinman  did  not  mention  Shaw  to  McDon- 
ald in  the  matter.  McDonald  said  he  would  have  to  inquire 
the  next  morning  about  the  value  of  the  land  from  J.  E. 
Martin,  president  of  the  Luse  Land  Company  of  St.  Paul, 
and  secretary  of  the  Canadian  Land  Company  of  ^linnea- 
polis,  two  tirms  who  apparently  deal  extensively  in  Canadian 
lands,  and  had  field  notes  of  the  Craik  district. 

The  next  morning,  15th  February,  at  9.30,  McDonald 
went  to  see  J.  E.  Martin,  whose  office  is  also  in  the  same 
building,  but  he  was  not  there.  Half  an  hour  after  he  called 
again  and  saw  him.  Martin  turned  over'  the  field  notes,  and, 
after  getting  the  improvements  and  other  particulars  from 
McDonald,  told  him  that  land  was  worth  between  $12.50 
and  $15,  and  that  with  the  improvements  he  could  not 
lose  any  money  by  taking  it  at  $2,400.     I  may  here  state 
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that  J.  E.  Martin  was  called  as  a  witness,  and  corroborated 
the  foregoing  in  every  particular. 

At  11  o'clock  Kleinman  came  to  McDonald's  office  for 
an  answer,  and  the  latter  told  him  that  he  would  accept, 
upon  which  Kleinman  left.  Twenty  minutes  later  Kleinman 
came  back  with  Shaw,  whom  he  introduce  to  McBonakl 
and  asked  the  latter,  as  notary  public,  to  take  Shars  ac- 
knowledgment of  a  deed  of  the  80  acres  to  Isal)ella  Get^nian. 
which  he  did.  They  say  that,  even  at  that  time,  McDonald 
did  not  know  that  this  had  any  connection  with  the  purchase 
which  McDonald  was  going  to  make  of  the  Craik  land. 

Kleinman  and  Shaw  then  went  to  Mrs.  GetsmanX  where 
Shaw  gave  her  the  warranty  deed  of  the  80  acres  and  $400 
in  cash,  in  consideration  for  which  Mrs.  Getsman  executed 
the  transfer  of  the  Craik  land  to  Shaw  and  also  gave  him 
the  transfer  she  had  received  from  Mclnnis. 

Kleinman  and  Shaw  went  back  to  McDonald's  office  in 
the  aftcmoon,  handed  over  to  him  the  two  transfers  fr«>in 
Mclnnis  to  Getsman  and  Getsman  to  Shaw,  and  Shaw  al^ 
executed  a  transfer  to  McDonald.  McDonald  then  pai^ 
$1,600  in  bank  bills  to  Shaw.  McDonald  says  he  received 
$300  of  that  amount  from  the  bank  on  a  cheque  which  he 
produces,  and  that  he  had  for  some  time  in  his  ?afe  $1,''^'^'^ 
sent  to  him  fo^i'  investment  by  his  sister,  ^Irs.  E.  (lallaher, 
a  widow.  McDonald  put  the  3  transfers  in  his  ?afe,  Klein- 
man and  Shaw  went  away  together,  and  the  latter  paid 
Shaw  the  $100  which  had  been  agreed  upon  for  his  fee  or 
commission. 

As  far  as  the  oral  evidence  gO(»s,  I  think  that  all  the 
details  of  this  somewhat  complicated  transaction  are  ex- 
plained satisfactorily  enough.  What  Shaw  wanted  was  not 
an  exchange  of  land  but  money,  and  so  he  did  not  i»*ant 
to  go  into  the  deal  with  Getsman,  which  would  give  him 
no  money,  but,  on  the  contrary,  call  for  a  payment  of  $4^*^ 
on  his  part,  unless  Kleinman  arranged  another  deal  by 
which  he  could  got  rid  of  the  Craik  land  for  a  money  con- 
sideration. Kleinman  did  arrange  matters  in  tliij^  way.  ana 
that  he  secured  McDonald's  acceptance  before  divulgm? 
the  name  of  either  Getsman  or  Shaw,  is  only  the  course 
generally  followed  by  land  brokers  in  like  circumstanc*^'^. 
That  McDonald  first  made  independent  inquiry  about  the 
value  of  the  land  is  fully  corroborated  by  J.  E.  Martin,  who 
holds  important  positions  in  two  large  and  substantial  con- 
cerns.    Whatever  conclusions  on  other  parts  I  inay  come 
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to  later  on  in  other  matters,  I  feel  that  I  should  say  here 
that  I  could  see  nothing  at  all  in  McDonald's  demeanour 
and  manner  of  answering  questions  that  was  against  him. 

I  should  add  that  the  evidence  of  Kleinman  and  Martin 
was  taken  on  commission. 

There  are,  however,  a  numher  of  circumstances  con- 
Dccted  with  the  transaction  which  appear  to  me  to  be  very 
strange  and  are  still  unexplained.    Here  are  some  of  them: 

First,  it  is  not  strange,  perhaps,  that  Shaw  consummated 
his  transaction  with  Getsman  without  asking  evidence  of 
the  state  of  the  title,  because  he  apparently  had  Kleinman's 
assurance  that  the  whole  matter  would  pass  from  his  hands 
at  once.  But  I  consider  it  very  strange  that  McDonald 
should  have  paid  $1,600  without  asking  for  such  evidence. 
It  is  hue  that  he  says  that  he  first  asked  Martin,  who 
seem  to  have  been  familiar  with  such  matters,  how  the 
law  stood,  and  that  Martin  told  him:  "The  government 
backs  the  transfers  there.''  But  surely,  as  a  business  man 
and  a  notary  public,  he  could  not  understand  that  the  gov- 
oinment  would  accept  a  transfer  from  one  who  has  no 
interest  in  the  land,  and  he  had  no  evidence  at  all  that 
Melnnis  had  any  such  interest. 

Second,  the  same  applies  to  McDonald  accepting  Klein- 
man's  word  respecting  the  improvements,  the  amount  of 
the  mortgage  which  they  said  was  on  the  land,  and  the 
arrears  of  interest  which  might  be  due  thereon. 

Tliird,  the  consideration  in  a  certain  way  may  be 
considered  stated  correctly  enough  at  $1,500  in  the  transfer 
from  McInnis  to  Shaw.  But  why  should  the  consideration 
in  the  transfer  from  Shaw  to  McDonald  be  stated  as  "  $10 
and  otlier  valuable  consideration,"  when  the  fact  is  alleged 
to  be  that  McDonald  simply  paid  Shaw  $1,600  in  bank  bills? 

Fourth,  if  it  is  not  stoange,  it  is  at  all  events  unusual, 
for  a  person  having  a  bank  account,  as  McDonald  had,  to 
keep  $1,350  in  bank  bills  for  30  days  in  a  safe. 

Fifth,  McDonald  was  10  days  before  sending  any  of  the 
transfers  for  registration,  when  he  should  have  felt  that 
his  position  as  to  title  was,  to  say  the  least,  not  at  all  safe. 

Sixth,  after  10  days  only  2  transfers,  being  those  from 
McInnis  to  Getsman  and  Getsman  to  Shaw,  are  sent  for 
registration,  the  transfer  from  Shaw  to  McDonald  being 
left  in  the  safe  for  40  days  more.  McDonald,  however, 
offers  this  explanation,  that  this  was  due  to  an  oversight  on 
the  part  of  his  cle^'k. 
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Seventh,  when  Isabella  Cietsman  went  to  Craik,  vhat 
interest  moved  her  to  do  so?  Is  it  .so,  as  she  stated,  that 
i-he  had  received  no  consideration  at  all  from  Shaw?  Then 
Shaw  is  not  a  purchaser  for  value.  Or  is  it  rather  that 
having  received  consideration,  she  was,  as  she  also  says, 
being  threatened  with  criminal  proceedings  for  not  giving 
«  good  title?  If  such  tiireats  came  from  McDonald,  it  is 
strange  that  he  did  not  speak  of  them  at  all,  but,  on  the 
contrary,  professes  never  to  have  met  Getsman.  And  if  the 
tlireats  came  from  Shaw,  it  is  strange  that  he,  feeling  that 
he  was  robbed,  did  not  complain  to  Kleinman,  which  I 
assume  to  be  the  case  from  the  fact  that  Kleinman  did  not 
refer  to  such  threats  at  all  in  his  testimony. 

Eighth,  another  stiange  circumstance  to  which  counsel 
did  not  refer  is  that  on  *2()th  March  and  16th  April  Mrs.  E. 
(iallaher  writes  two  letters  to  a  real  estate  firm  at  Craik 
asking  them  to  find  a  tenant  for  the  land  in  question.  If 
she  was  really  the  owner,  why  was  not  the  transfer  from 
Shaw  made  to  ht^i  ?  If,  on  the  other  hand,  McDonald 
judged  proper  to  take  the  tranrfer  of  the  land  in  his  own 
name  to  manage  it  for  her,  how  is  it  that  she  steps  in  to 
find  a  tenant  herself,  and  discusses  shares,  wheat,  oats,  tiax, 
potatoes,  implements,  improvements,  etc.,  the  veiy  matters, 
if  at  all,  that  McDonald  should  attend  to  on  her  behalf? 
Would  no-,  the  writing  of  the  two  letters  signed  ''  Mrs.  K. 
Gallaher,"  and  the  withholding  from  the  registry  office  of 
the  transfer  from  Shaw  to  McDonald,  be  separate  evidence 
of  the  same  intention,  namely,  that  it  should  not  be  known 
then,  in  anticipation  of  some  trouble,  that  McDonald  was 
the  last  purchaser  and  the  actual  holder  of  the  land? 

Ninth,  without  attaching  too  much  importance  to  the 
fact,  I  would  also  say  that  it  is  at  all  events  a  strange  coin- 
cidence in  names  that  Isabella  Getsman,  on  her  trip  to 
(•raik,  should  have  given  to  the  Rev.  Mt.  Boti  the  name 
of  her  attorney  as  '*  McDonald." 

Tenth,  there  is,  moreover,  an  element  of  vagueness  and 
uncertainty  in  the  i)ersonality  oi  Shaw,  who  appears  to  be 
known  only  ftom  his  brief  stay  of  less  than  40  days  in 
Minneapolis.  Nobody  seems  to  know  where  he  came  from, 
and  nobody  seems  to  know  where  he  has  gone  to. 

In  this,  as  in  other  similar  conditions  of  human  affair?, 
I  am  free  to  say  that  I  could  not  point  to  any  particular  one 
of  the  circumstances  last  referred  to,  and  state  with  positive 
nssurance  that  it  cannot  be  in  any  wav  satisfactorily  ex- 
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plained.  But  there  are  too  many  of  such  events  for  that 
1  should  believe  that  chance  alone  grouped  them  together; 
thev  constitute  too  clear  a  departure  from  the  usual  sequence 
of  events  logically  connected ;  and  T  am  thus  driven  to  the 
conclusion  that,  taken  as  a  whole,  they  point  manifestly  to 
{Something  having  occurred,  to  the  knowledge  of  the  de- 
fence, which  the  defence  has  studiously  withheld;  and,  that 
leing  so,  I  must  hold  that  it  is  not  shewn  that  Shaw  and 
McDonald  are  bona  tide  purchasers  for  value. 

Of  course,  even  if  he  had  knowledge,  McDonald  could 
take  advantage  of  Shaw's  status;  but  the  above  remarks 
apply  equally  to  Shaw,  and  even  more  so. 

It  is  also  true  that  fraud  will  not  be  presumed;  but 
fraud  may  be  established  by  inferences  as  well  as  any  other 
fact. 

Reference  was  also  made  to  negligence  on  the  |)art  of 
defendant  McDonald:  Foster  v.  McKinnon,  L.  R.  4  C.  P.  7, 
11 ;  Baxendale  v.  Bennett,  3  Q.  B.  D.  525.  I  do  not  think  this 
plays  any  part  here,  because  ^fc Donald  is  not  in  the  position 
that  he  is  on  account  of  his  negligence.  The  us,ual  inquiries 
from  the  land  titles  office  or  his  insisting  on  the  production 
of  the  duplicate  certificate  of  title,  would  not  have  brought 
to  his  knowledge  anything  that  he  did  not  know  already. 
It  would  not  have  made  him  cognizant  of  Getsman^s  fraud. 
But,  on  the  other  hand,  his  negligence  or  indifference  is  of 
the  very  greatest  value  as  evidence,  and  I  greatly  rely  upon 
it  in  coming  to  the  conclusions  which  I  have  reached  above. 

It  is  not  necessary  to  distinguish  here  between  void  and 
voidable  contracts.  The  broad  principle  which  applies  to  this 
action  is. one  of  estoppel,  and  it  is  to  the  effect  that  if  any 
person  executes  an  instrument  with  a  mind  and  intention  to 
execute  it,  though  his  assent  might  have  been  obtained  by 
fraud,  he  is  esto])])ed  from  denying  its  validity  as  against 
I'tTsons  who,  relying  on  the  same,^  have  become  bona  fide 
purchasers  for  value:  Henderson  v.  Williams,  [1895]  1  Q.  B. 
•V<?1;  King^s  Norton  Metal  Clo.  v.  Edridge,  4  Times  L.  R. 
^♦Ik  Ewa*rt  on  p]stoppel,  pp.  104  and  434. 

The  two  following  cases  cited  for  the  defence.  Pease  v. 
Oloahec,  L.  R.  1  P.  C.  219,  and  (Joodwin  v.  Roberts,  1  App. 
Cas.  47(),  are  not  apjilicable  here,  the  judgment  having  gone 
on  the  principle  governing  negotiable  instruments. 

It  was  also  objected  for  the  defendant  that  the  registrar 
should  have  registered  the  three  transfers  received  10th 
July,. and  that  for  that  reason  McDonald  should  be  con- 
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8idered  in  the  same  position  to-day  as  if  certificate  of  title 
had  actually  issued  to  him.  But,  whatever  the  re^strar 
should  have  done  on  the  facts  that  he  had  before  him,  I 
hold  that  McDonald  was  not  entitled  to  have  the  said  trans- 
fers registered,  for  the  reason  that,  though  the  duplicate 
certificate  of  title  may  then  have  been  de  facto  produeeii 
to  the  registrar  on  his  behalf,  the  only  parties  then  having 
the  right  to  the  ])ossession  of  thcssaid  duplicate  ce^rtificate 
were  either  Mclnnis  or  the  loan  company  for  Mclnnis. 

With  respect  to  the  objection  that,  owing  to  the  transfer 
which  he  made  to  Humphry,  Mclnnis  had  no  standing  in 
this  Court,  I  hold  that,  as  Humphry  holds  the  land  in  tiiist 
for  Mclnnis,  the  latter  had  such  a  beneficial  interest  ss 
entitles  him  to  maintain  the  action,  which,  moreover,  does 
not  aim  at  disturbing,  but  on  the  contrary  tends  to  protect, 
Humphry's  title  such  as  it  is. 

It  was  also  stated  that  the  Judge  would  not  have 
granted  the  restraining  order  had  he  been  aware  of  the 
effect  of  the  transfer  from  Mclnnis  to  Humphry.  All  I 
have  to  say  as  to  this  is,  that  the  restraining  orders  were 
in  fact  granted,  and  I  do  not  know  what  conveyances,  if  any, 
were  thereby  prevented  from  being  registered.  I  can  only 
take  the  records  of  the  land  titles  office  as  I  find  them,  and 
deal  with  the  material  as  it  comes  before  me. 

There  will  be  an  order  for  the  delivery  of  the  transfer^ 
made  by  Mclnnis  to  Getsman,  by  Getsman  to  Shaw,  and  by 
Shaw  to  McDonald,  to  be  cancelled,  and  vacating  the  caveat 
filed  on  tehalf  of  defendant  McDonald,  with  costs  to  the 
plaintiffs. 


SASKATCHEWAN. 

Wetmore,  C.J.  July  9th,  1908. 

CHAMBERS. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  MANG. 

Land  Titles  Act — Sale  by  Order  of  Court  in  Action  for  Fore- 
closure— Reference  to  Sheriff  to  Sell  —  Order  of  Jtidge 
Confirming  Sale  Made — Inapplicability  of  sec.  1S2  of 
Act — Immediate  Operation  of  Order — Duty  of  Regis- 
trar of  Land  Titles— Issue  of  Certificate  of  Title  to  P^^ 
chaser. 

Reference  by  a  registrar  of  land  titles  under  the  Land 
Titles  Act. 

A.  L.  Gordon,  Regina,  for  the  purchaser. 
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Wetmore,  C.J. : — Foreclosure  proceedings  were  had,  and 
the  Judge  by  whom  the  order  was  made  ordered  a  sale  under 
the  direction  of  J.  M.  Duncan,  the  sheriff.  The  order  was 
in  the  usual  form,  and  directed  that,  upon  a  sale  being  made 
and  confirmed  by  a  Judge,  the  title  to  the  mortgaged 
premises  should  vest  in  the  purchaser.  A  sale  was  made, 
which  wa^s  duly  confirmed,  and  the  registrar  declined  to 
cancel  the  existing  certificate  of  ownership  and  grant  a  new 
one  to  the  purchaser  until  the  expiration  of  the  4  weeks 
mentioned  in  see.  132  of  the  Land  Titles  Act.  The  reason 
for  so  objecting  a])parently  was  that  this  was  a  sale  made  by 
a  sheriff,  and  therefore  came  under  the  provisions  of  that 
section. 

I  have  no  hesitation  in  holding  that  the  fact  of  Mr. 
Duncan  being  the  sheriff  was  not  of  any  consequence,  be- 
cause he  did  not  sell  by  viitue  of  his  office  as  sheriff — he 
was  merely  persona  designata.  Any  other  person  than  the 
{"heriff  might  bo,  and  frequently  is,  appointed  to  conduct 
.'^uch  sales,  and,  if  the  section  would  not  be  applicable  to  any 
other  person  than  a  sheriff  so  appointed,  it  would  not  be 
applicable  to  a  sheriff.  The  doubt  in  my  mind  was  whetheff 
the  section  would  not  apply  to  a  sale  of  this  character.  It 
ip,  in  my  opinion,  quite  clear  that  the  person,  whoever  he 
might  be,  whether  sheriff  or  not,  appointed  to  conduct  such 
sale,  is  an  officer  of  the  Court;  but  is  he  an  officer  of  the 
Court  intended  by  sec.  132?  I  was  disposed  for  some  time 
lo  be  of  the  o{)inion  that  he  was  and  that  that  section 
applied  to  him.  But,  on  carefully  reading  the  provisions 
of  the  Act,  I  have  come  to  a  different  conclusion.  Section 
129  provides  that  **  the  sheriff  or  other  duly  qualified 
officer  after  delivery  to  him  of  any  execution  or  other  writ 
then  in  force  affecting  land,'*  etc.,  shall  register'  a  copy  of 
the  execution.  Then  section  132  provides  that  "  no  sale 
by  a  sheriff  or  other  officer  as  aforesaid  under  process  of 
law,  of  any  land  for  which  a  certificate  of  title  has  been 
srranted,  shall  be  of  any  effect  until  the  same  has  been 
confirmed  by  the  Court  or  a  Judge."  Then  sub-sec.  2  of 
that  section  goes  on  to  provide  that  "  the  registrar,  upon 
the  production  to  him  of  the  transfer  .  .  .  with  proof 
of  the  due  execution  thereof,  and  with  an  order  for  the  con- 
firmation of  such  sale  indorsed  upon  the  transfer  or  attached 
thereto,  shall,  after  the  expiration  of  4  weeks  after  receiv- 
ing the  same,  unless  such  registration  is  in  the  meantime 
stayed  by  the  order  of  th^  Court  or  Judge,  register  the 
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transfer,  cancel  the  existing  certificate  of  title  .  .  .,  grant 
a  certificate  of  title  to  the  transferee,  and  issue  to  him  a 
duplicate  in  the  prescribed  form/'  It  will  be  noticed  that 
the  provision  is,  that  no  sale  by  a  sheriff  or  other  officer 
as  aforesaid  shall,  etc.  Xow  to  what  do  the  words  "a^ 
aforesaid  "  apply  ?  To  my  mind,  they  apply  to  an  officer 
specified  in  sec.  129,  namely,  one  exercising  the  functions 
of  a  sheriff,  and  a  sale  '^  under  process  of  law  "  means  a  sale 
under  and  by  vi'rtue  of  an  execution  or  other  writ  of  a 
similar  character;  it  does  not  apply  to  sale  by  virtue  of  a 
decree  of  the  Court.  The  dilTiculty  that  I  experienced  in 
reaching  this  conclusion  was  that  there  was  no  provision 
in  the  Act  for  the  confirmation  of  a  sale  under  a  decree  of 
the  Court,  unless  it  was  to  be  gathered  by  implication  from 
sec.  132.  Under  the  j)'iactice  I  was  accustomed  to  when  at 
the  Bar,  such  a  thing  as  the  confirmation  of  a  sale  was  not 
known.  A  decree  was  made  for  sale.  A  sale  was  made; 
and  if  the  preliminaries  provided  for  in  the  decree  were 
observed  the  transfer  would  be  valid,  but  it  would  be  upon 
the  party  setting  up  the  transfer  to  prove  that  these  pre- 
liminaries had  been  duly  taken.  If  they  were  not  duly 
.taken,  the  transfer  would  be  of  no  effect.  The  Court  left 
the  matter  of  the  question  of  the  validity  of  the  title  to 
proof — there  was  no  confiTmation.  The  Court,  however, 
has  yet  authority  beyond  all  question  to  make  decrees  of 
foreclosure,  and  to  make  decrees  for  the  sale  of  land  in 
any  case  where  it  is  desirable  there  should  be  a  sale,  and, 
in  view  of  the  provision  of  the  Land  Titles  Act,  whereby 
the  certificate  of  title  is  conclusive  evidence  of  ownership, 
the  Court  would  be  careful,  before  a  transfer  is  placed  on  the 
register  and  a  certificate  of  title  issued,  to  call  aU  persons 
interested  before  it  and  ascertain  whether  the  preliminaries 
to  the  sale  had  been  carried  out  properly  before  it  would 
authorize  the  old  certificate  of  title  to  be  cancelled  and  a 
new  one  issued.  That  is  a  procedu'rfe  which  would  naturally 
grow  out  of  the  state  of  things,  and  therefore  the  provision 
that  the  transfer  was  not  to  have  effect  until  it  was  confirmed 
would  be  properly  and  naturally  put  in  the  decree  under 
the  existing  state  of  affai'is.  That  being  done,  the  transfer 
io  made — ^not  by  the  sheriff  or  other  officer  under  a  process 
of  law — but  by  virtue  of  a  decree;  and  when  everythinjr 
has  been  properly  done  so  that  the  Cou'rt  is  satisfied  that 
the  title  ought  to  pass  to  the  purchaser,  it  is  at  liberty  to 
decree  that  it  shall  pass,  and  wllen  an  order  or  confirmation 
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ib  made  of  a  transfer  of  land  sold  under  the  decree  of  the 
Court  or  a  Judge,  in  my  opinion  it  operates  instanter. 

Another  question  has  been  raised :  that  the  registrar  has 
no  evidence  that  the  preliminaiiies  to  the  sale  have  been 
taken  by  the  officer  selling.  To  my  mind,  it  is  not  neces- 
sary that  he  should  have.  The  order  of  the  Court  or  Judge 
confirming  the  sale  is  quite  sufficient  to  satisfy  him  that  the 
preliminaries  have  been  properly  taken.  In  my  view  of  the 
case,  all  this  proof  of  the  preliminaries  having  been  properly 
taken  is  a  matter  for  the  Court — ^not  a  matte'r'  for  the 
registrar.  The  Judge  is  to  determine  whether  the  proper 
steps  have  been  taken,  not  the  'registrar,  and  when  the  Judge 
determines  that  they  have  been,  and  confirms  the  sale,  and 
the  oxder  confirming  is  filed  with  the  registrar,  that  is  all 
it  is  necessary  he  should  have.  The  proof  and  documents 
on  which  the  order  is  made  are  filed  with  the  local  registrar 
of  the  Court. 

I  am  of  opinion,  therefore,  that  the  registrar  should  at 
once  consider  the  title  vested  and  cancel  the  old  certificate 
of  title  and  issue  a  new  one  to  the  purchaser. 


BASKATCHEWAK. 

July  10th,  1908. 

FULL  COURT. 

GILROY  V.  PROE. 

Mortgage — Foreclosure — Defence  —  Extension  of  Time  for 
Payment  of  Instalment  —  Agreement  —  Consideration — 
Oral  Contract — Evidence, 

Appeal  by  defendant  from  order  of  Johnstone,  J.,  ante 
81,  in  favour  of  plaintiff  upon  an  application  by  way  of  ori- 
ginating summons  for  foreclosure  and  immediate  possession. 

C.  E.  D.  Wood,.  Regina,  for  defendant. 
James  Balfour,  Regina,  for  plaintiff. 

The  judgment  of  the.  Court  (Wetmore,  C.J.,  Prbnder- 
oast,  Newlands,  and  Lamont,  JJ.),  was  delivered  by 
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Newlands,  J.: — It  was  set  up  by  defendant  in  answer 
to  the  foreclosure  proceedings  that,  in  consideration  of  his 
having  given  the  plaintiff  a  bill  of  sale  of  all  his  chattels,  she 
agreed  to  extend  the  time  of  payment  and  allow  him  to  T^ 
main  on  the  farm  until  the  fall  of  1908.  This  was  denied 
by  both  plaintiff  and  Mr.  Balfour,  her  solicitor,  who  con- 
ducted most  of  the  negotiations.  It  was  held  by  the  learned 
trial  Judge  that  ^*  an  agreement  for  good  considei^ation  to 
extend  the  time  for  payment  of  an  instalment  of  principal 
and  interest  or  both  can  be  enforced :  Williams  v.  Stem,  5 
Q.  B.  D.  409  (in  appeal) ;  but  such  agreement  when  verbal 
must  be  supported  by  evidence  clear  and  convincing.  The 
evidence  adduced  here  on  behalf  of  the  defendant  in  support 
of  his  contention  is  not  clear  and  convincing.  It  is  clear 
that  there  was  no  express  agreement.  Even  from  the  point 
of  view  of  the  defendant's  case,  this  must  be  concedal.  Hi? 
contended  arrangement  is  a  matter  of  inference  drawn  from 
observations  made  by  Mr.  Balfour,  which  inference  I  find 
was  not  warranted  under  the  circumstances." 

Unless  the  agreement  was  to  extend  the  time  for  the  pay- 
ment in  arrear,  I  cannot  understand  what  Mr.  Balfour  meant 
when  he  said :  "A.  Well,  Miss  Gilroy  was  very  averse.  Sh 
didn't  wish  to  have  to  take  these  proceedings,  and  we  had  an 
interview  with  Proe.  I  cannot  recollect  the  date,  but  it 
would  be  in  December,  I  think,  some  time,  and  Proe  was 
very  anxious  to  continue  on  the  farm,  and  did  not  wish  us 
to  take  these  proceedings ;  and  I  told  Proe,  and  Miss  Gilroy 
herself  also  told  Proe,  that  the  only  ground  upon  which  we 
could  let  him  continue  on  that  land  was  for  him  to  return 
to  her  all  the  goods  and  chattels  which  had  been  sold  to  him 
with  the  farm,  and  for  which  he  had  really  paid  nothing  on 
account.  Q.  What  was  the  purpose  of  returning  these  goods 
and  chattels  to  hei  ?  A.  Because  if  Proe  were  allowed  to 
continue  on  the  land  and  continued  farming  in  the  same 
way  that  he  did,  and  conducting  himself  in  the  same  way 
that  he  had.  Miss  Gilroy  and  I  were  both  convinced  that  in 
the  fall  he  would  be  so  much  jnvolved  in  debt  that  the  cre<li- 
tors  would  step  in  and  take  all  these  goods  and  chattels  and 
shut  Miss  Gilroy  out.  Q.  It  was  not,  however,  the  intention 
that  she  should  take  actual  possession  of  these  chattels,  I 
presume?  A.  I  don't  understand  your  question.  Q.  W«^  i^ 
the  intention  that  she  should  take  actual  physical  possession 
of  those  chattels?    A.  Not  immediately,  no.    Q.  As  I  under- 
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stand  you,  the  proposition  was  that  the  chattels  should  be 
assigned  to  her,  so  that  in  the  fall  if  he  did  not  pay  her  on 
account  of  what  he  was  owing  her,  they  would  be  safe  from 
any  other  creditors?  A.  That  was  the  way  she  would  be 
protected.  Q.  So  that  in  the  fall  if  these  other  creditors  were 
pressing  him,  she  would  be  protected?  A.  The  idea  was  that 
for  all  time  to  come,  so  long  as  the  agreement  continued  be- 
tween Proe  and  Miss  Gilroy,  that  she  would  be  secured,  as  I 
had  urged  her  at  the  time  of  the  sale  to  take  a  chattel  mort- 
gage upon  all  this  stuff,  but  she  didn't  agree  to  do  that  be- 
cause she  did  not  wish  to  hamper  Proems  credit." 

Now  the  effect  of  this  agreement,  to  use  again  Mr.  Bal- 
four's language,  was :  "  It  was  contemplated  he  was  going 
to  work  that  place  until  the  expiration  of  that  mortgage,  so 
long  as  he  conducted  farming  operations  properly  and  con- 
ducted himself  properly,  because  he  had  promised  to  do  those* 
things  as  I  have  stated,  and  we  were  going  to  give  him  an- 
other chance  to  do  them.  I  might  just  say,  however,  the  fall 
of  1908  was  never  mentioned.  The  whole  point  was  whether 
or  not  we  would  allow  him  to  remain  on  the  farm  in  gen- 
eral.'^ 

Before  the  bill  of  sale  was  signed,  defendant  asked  for  a 
writing  signed  by  plaintiff  shewing  that  these  chattels  would 
be  returned  to  him  when  he  paid  the  full  amount  due  on  the 
mortgage.  This  Mr.  Balfour  promised  to  get  before  regis- 
tering the  bill  of  sale.  He  had  this  document  prepared,  but 
on  14th  January,  two  days  after  the  bill  of  sale  was  exe- 
cuted, plaintiff  refused  to  go  any  further  with  the  negotia- 
tions. As  to  this,  Mr.  Balfour  says:  "The  14th  of  Janu- 
ary, when  she  had  concluded  that  there  was  no  use  in  doing 
anything  else  but  take  proceedings  against  Mr.  Proe,  that 
from  what  she  heard  he  was  drinking  again.  Then  she  said 
it  was  no  use  trusting  him  any  further." 

Now  it  seems  to  me  from  Mr.  Balfour's  evidence,  that  the 
agreement  between  the  parties  was  that  if  defendant  would 
give  plaintiff  a  bill  of  sale  of  all  his  chattels,  she  would  al- 
low him  to  retain  possession  of  the  farm,  providing  he  con- 
ducted himself  and  his  farming  operations  properly. 

If,  therefore,  this  was  the  agreement,  could  plaintiff 
refuse  to  carry  it  out?  Only,  1  think,  if  the  condition  was 
not  fulfilled,  and  the  defendant  should,  after  it  was  entered 
into — which  would  be  12th  January,  the  day  the  bill  of  sale 
was  signed — not  conduct  himself  or  his  farming  operations 
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properly.  It  fixed  a  new  time  and  a  new  manner  in  which 
a  default  could  occur,  and  in  order  to  foreclose  after  that 
date^  and  before  another  payment  would  be  due,  plaintiff 
would  have  to  prove  tliat  the  condition  had  not  been  kept 
and  that  the  defendant  was  therefore  again  in  default.  The 
only  evidence  before  the  Court  that  this  default  had  occurred 
is  plaintiffs  statement^  two  days  after  the  agreement  was 
entered  into,  that  she  heard  defendant  was  drinking  again. 
As  this  is  not  evidence,  there  is  nothing  before  the  Court 
shewing  that  defendant  is  in  default  under  the  agreement 
of  12th  January,  and  therefore  plaintiff  has  not  proved  ber 
right  to  foreclose. 

One  other  version  of  this  agreement  suggests  itself,  and 
that  is,  that^it  was  only  to  be  effective  if  plaintiff  signdthf 
agreement.  This,  however,  could  not  be  the  case,  because, 
after  plaintiff  had  refused  to  sign  it,  the  defendant  asked 
Mr.  Balfour  to  return  him  his  bill  of  sale,  but  he  refused  to 
do  so,  shewing  that  plaintiff's  solicitor  considered  he  had 
the  right  to  retain  it,  even  although  the  agreement  was  not 
signed.  Defendant  also  swears  that  the  agreement  between 
them  was  complete  when  the  bill  of  sale  was  signed. 

I  think  the  judgment  of  the  learned  trial  Judge  should 
be  reversed,  the  proceeding  dismissed  with  costs,  the  defend- 
ant to  have  the  costs  of  this  appeal. 


SAIKATCHIWAI. 

July  10th,  1908. 

FULL  COURT. 

EXCELSIOR  LIFE  INSURANCE  CO.  v.  PRESTNIAK. 

Mortgage  —  Foreclosure  or  Sale  —  Originating  Summons-- 
Defendant  not  Appearing — Discretion  of  Judge— Rig^^ 
to  Order  Sale— Rule  k52. 

Appeal  by  plaintiffs  from  an  order  of  Lamont,  J.,  in 
Chambers,  upon  the  return  of  an  originating  gummons  ob- 
tained by  plaintiffs  as  mortgagees  of  land,  refusing  to  direct 
foreclosure  as  prayed  by  plaintiffs,  but  directing  a  sale  of  tho 
mortgaged  lands. 
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T.  S.  McMorran,  Eegina,  for  plaintiffs. 
No  one  for  defendant. 

The  judgment  of  the  Court  (Wetmore,  C.J.,  Prender- 
GAST,  Newlands,  and  Johnstone,  JJ.)>  was  delivered  by 

Johnstone,  J.: — On  22nd  January  last  the  plaintiffs 
obtained  an  originating  summons  under  Rule  452  of  the 
Judicature  Ordinance,  calling  upon  the  defendant  to  attend 
before  the  presiding  Judge  in  Chambers  on  21st  February, 
1908,  on  the  hearing  of  an  application  on  behalf  of  the  plain- 
tiffe,  because  of  default,  for  an  order  for  sale  of  the  lands 
contained  in  the  mortgage  in  question,  or  for  an  order  of 
foreclosure  of  the  equity  of  redemption  of  the  defendant  in 
such  lands. 

The  application  for  this  summons  was  supported,  with 
other  material,  by  the  affidavit  of  the  manager  of  the  plain- 
tiffs, who  deposed  to  default  and  to  the  value  of  the  lands. 
It  appears  from  this  affidavit  that  the  whole  amount  secured 
by  and  then  past  due  for  principal  and  interest  under  the 
mortgage  was  $616.55.  The  value  of  the  lands,  with  all 
improvements,  was  placed  at  $1,500. 

On  the  return  day  the  application  came  on  for  hearing 
before  my  brother  Lament,  who  directed  a  sale.  Tlie  order 
for  sale  on  its  face  sets  forth  the  non-appearance  of  the  de- 
fendant on  the  return,  although  duly  served,  and  that  on  the 
hearing  the  plaintiffs  had  requested  an  order  for  foreclosure 
and  not  an  order  for  sale.  From  this  order  the  plaintiffs 
appeal  on  the  following  grounds:  (1)  that  the  order  was 
against  law  and  evidence;  (2)  that  the  learned  Judge  erred 
in  directing  a  sale  of  the  lands  in  question,  instead  of  a  fore- 
closure. 

The  Rule  referred  to,  namely,  452,  is  as  follows:  "A 
mortgagee  or  mortgagor,  whether  legal  or  equitable,  or  any 
person  entitled  to  or  having  property  subject  to  a  legal  or 
equitable  charge,  or  any  person  having  tlie  right  to  fore- 
close or  redeem  any  mortgage,  whether  legal  or  equitable, 
may  obtain  an  originating  summons,  returnable  in  Cham- 
bers, for  such  relief  of  the  nature  or  kind  following  as  may 
by  the  summons  be  specified,  and  as  the  circumstances  of  the 
case  may  require,  that  is  to  say:  sale,  foreclosure,  delivery  of 
possession  by  the  mortgagor,  redemption,  reconveyance,  de- 
livery of  possession  by  the  mortgagee." 
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Tlie  (juestion  does  not  arise  whether  or  not  the  presiding 
Judge  would  iiave  any  discretion  to  order  a  sale  on  originat- 
ing summons  in  the  case  of  foreclosure  simply,  but  whether 
the  plaintiffs,  in  the  first  instance,  having  asked  for  an  or- 
der for  sale,  or  for  foreclosure  in  the  alternative,  could  on 
the  return  of  the  summons  ask  for  and  insist  upon  an  order 
for  foreclosure,  and  thereby  preclude  the  Judge  frum  ex- 
ercising any  discretion  under  Rules  449  and  453  as  to  which 
relief  should  be  granted,  should  the  circumstances  warrant 
and  point  to  the  making  of  an  order  f(^r  sale  in  preference 
to  that  of  foreclosure. 

I  cannot  agree  with  this  contention.  Were  the  proceed- 
ings to  realize  to  he  taken  by  way  of  suit  or  by  way  of  action 
for  foreclosure,  it  might  with  reason  be  urged  that  a  Judge, 
in  the  absence  of  a  request  from  some  person  interested  for 
an  order  for  sale  instead  of  forec]<)sure,  could  not  under  the 
circumstances  arising  in  this  case  direct  a  sale.  But  this 
question  does  not  arise  here,  and  I  think  it  was  open  to  the 
learned  Judge  on  the  application  to  exercise  his  discretion 
and  to  refuse  to  make  the  order  asked  for.  I  think  the 
plaintifTtJ,  because  of  the  form  of  their  application,  were  pre- 
cluded from  taking  the  position  they  did  in  insisting  on  fore- 
closure. The  provisions  of  the  p]nglish  Acts,  namely,  sec. 
48  of  14  &  15  Vict.  ch.  86,  and  sec.  25  of  the  Conveyancing 
Act  of  1881,  and  the  decisions  thereunder  cited  in  support 
of  the  appeal  by  counsel,  do  not  appear  to  me  to  have  anr 
apj)lication,  for  the  reason  stated.  In  my  opinion,  this  ap- 
peal should  be  dismissed.     No  costs. 


SASEATCHEWAir. 

July  10th,  l^OS. 

FULL  COURT. 

BEAVER  LUMBER  CO.  v.   XORTHERX  COXSTRFC' 
TIOX  CO. 


Appeal  by  plaintiffs  (judgment  creditors)  from  an  order 
of  Newlands,  J.,  in  Chambers,  upon  the  return  of  a  gar- 
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Dishing  summons,  directing  payment  out  to  the  Bank  of 
Hamilton,  claimants,  of  the  moneys  paid  into  Court  by  the 
garnishees,  the  Belbeck  Elevator  and  Trading  Company. 

C.  W.  Craig,  Moose  Jaw,  for  plaintiffs. 
X.  Mackenzie,  K.C.,  for  the  claimants. 

The  judgment  of  the  Court  (Wetmore,  C.J.,  Prender- 
GAST,  JoiiNSTOXE,  and  JjAMONT,  JJ.,)  was  delivered  by 

Prendergast,  J.: — The  defendants  are  a  foreign  com- 
pany,  who  have  not  registered  under  the  Foreign  Companies 
Ordinance. 

The  garnishees,  being  served  with  a  garnishee  summons, 
have  paid  the  amount  due  into  Court. 

The  Bank  of  Hamilton  claim  the  money  paid  into  Court 
by  virtue  of  an  assignment  from  the  defendants  previous  to 
the  attachment. 

On  these  facts  ray  learned  brother  Newlands  ordered  the 
money  to  be  paid  out  to  the  claimants,  and  from  this  order 
the  plaintiffs  appeal. 

The  grounds  of  appeal  are  "  that  the  contract  in  respect 
of  which  the  moneys  paid  into  Court  were  claimed  by  the 
respondents  was  made  in  whole  or  in  part  in  the  province  of 
Saskatchewan,  in  the  course  of  or  in  connection  with  busi- 
ness carried  on  without  registration,  contrary  to  the  provi- 
sions of  sec.  3  of  the  Foreign  Companies  Ordinance,'^  and 
that  "the  claimants  as  assignees  have  taKen  the  claim  sub- 
ject to  all  defences  which  might  have  been  pleaded  gainst 
the  assignors." 

The  answer  to  this  seems  to  be  that  whatever  defences 
could  be  made  to  the  defendants'  claim  against  the  garnishees 
could  only  be  so  made  by  the  garnishees  tliemselves.  The 
plaintiffs  have  no  warrant  or  authority  to  speak  for  the  gar- 
nishees in  this  respect,  no  more  than  the  claimants. 

The  garnishees,  however,  very  far  from  setting  up  any 
defence  at  all,  have  admitted  their  liability  and  paid  the 
money  into  Court. 

Then,  even  if  the  plaintiffs  could  set  up  defences  in  the 
name  of  the  garnishees  as  against  the  claimants,  the  claim- 
ants could  do  the  same  as  against  the  plaintiffs.  Wliatever 
defences  the  garnishees  could  avail  themselves  of  against  the 
claimants  as  assignees,  they  could  also,  broadly  speaking, 
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avail  theiiiBelves  of  against  the  plaintiffs  as  attaching  credi- 
tors, and  the  result  would  be  (if  the  defences  were  main- 
tained), that  there  would  be  no  debt  at  all  due  by  the  gar- 
nishees, and  that  both  the  garnishee  order  and  the  claimants' 
claim  would  be  vacated. 

The  whole  point  is,  that  the  objections  relied  upon  by  the 
appellants  lie  with  the  garnishees  only,  who  have  not  chosen 
to  avail  themselves  of  the  same. 

The  appeal  will  be  dismissed  with  costs. 


Western  Law  Reporter 
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Mathers,  J.  July  17th,  1908. 

TIUAL. 

MUXROE  V.  HENBACH. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Option 
and  Acceptance  —  Provision  for  Formal  Agreement  — 
No  Formal  Agreement  Executed — Action  hy  Vendor  for 
Instalment  of  Purchase  Money — Action  Maintainable  — 
Waiver  of  Right  to  Formal  Agreement — Interest — Delay 
— Default  in  Making  Title — Possession — Vacant  Lands — 
Costs. 

Action  to  recover  an  instalment  of  the  purchase  .price 
of  land.  The  instalment  sued  for  fell  due  on  1st  September, 
1907,  and  the  action  was  begun  on  22nd  November,  1907. 
Subsequent  to  the  commencement  of  the  action  the  principal 
was  paid;  and  the  only  matters  in  dispute  were  the  interest 
subsequent  to  the  due  date  of  the  instalment  and  the  costs 
cf  the  action.  The  defendant  contended  that  the  action 
was  prematurely  brought,  by  reason  of  a  formal  agreement 
of  sale  not  having  been  prepared  and  executed. 

A.  B.  Hudson  and  A.  V.  Hudson,  for  plaintiffs. 
A.  C.  Gait,  for  defendant.    . 

Mathers,  J.: — On  6th  December,  1905,  the  plaintiffs 
gave  the  defendant  a  written  option  to  purchase  a  large 
block  of  land,  then  believed  to  contain  about  800  acres,  in 
the  name  of  himself,  or  his  nominee.  The  option  was  to 
continue  until  1st  September  1906,  up  to  which  time  the 

▼OL.  VIII.  W.L.B.    NO.    10—52 


786         THE  WESTERN  LAW  REPORTER. 

defendant  was  to  have  the  right  to  purchase  the  lands  for 
the  price  of  $175  pe^  acre,  payable  $50,000  in  cash  upon 
the  acceptance  of  the  offer  and  the  balance  at  the  expiration 
of  one  and  two  years  from  the  date  of  the  acceptance  of  the 
offer,  with  interest  at  6  per  cent,  and  the  privilege  of 
paying  the  whole  unpaid  purchase  money  at  any  portion  at 
any  time  in  cash  with  interest  on  the  amount  so  paid  at  the 
rate  of  6  per  cent,  to  the  date  of  payment. 

The  option  agreement  further  provided  for  a  subdivision 
of  the  property  by  the  defendant,  if  he  desired  it ;  that  upon 
payment  of  the  purchase  price  he  should  be  entitled  to  a 
transfer  of  the  land  in  fee  simple  free  from  incumbrances; 
and  that,  should  the  defendant  sell  any  portion  of  the  lands 
covered  by  the  option,  the  plaintiffs  would  execute  a  transfer 
or  conveyance  of  the  lands  sold  to  the  defendant,  or  his 
nominee,  provided  that  the  amounts  at  which  the  portions 
of  the  land  were  sold  had  been  agreed  upon  between  the 
plaintiffs  and  defendant,  and  in  the  event  of  their  being 
unable  to  agree,  then  provided  the  selling  price  was  at  a 
fair  valuation  to  be  determined  by  named  arbitrators. 

On  1st  September,  1906,  the  defendant  accepted  the 
offer  contained  in  the  option  agreement  by  a  letter  written 
to  the  plaintiffs,  the  material  parts  of  which  are  as  fol- 
lows : — 

"  Winnipeg,  1st  Sept.,  1906. 
''  The  Munroe  Pure  Milk  Co.,  Ltd., 
and  David  Munroe,  Esq., 

c/o  Merchants  Bank  of  Canada, 
Winnipeg. 
"  Dear  Si'rs, — I  beg  to  advise  you  that  I  accept  the  option 
contained  in  agreement  dated  6th  December,  1905,  made 
between  the  Munroe  Pure  Milk  Co.,  Ltd.,  of  the  first  part, 
myself,  of  the  second  part,  Mr.  David  Munroe,  of  the  third 
part,  and  Messrs.  Wickson  &  McKenzie,  of  the  fourth 
part,  for  the  purchase,  and  I  agree  to  purchas^e  all  the  lands 
in  the  first  part  of  the  schedule  in  the  said  agteement  and 
that  part  of  the  lands  in  the  second  portion  of  the  agreement 
which  lies  to  the  north  of  the  lands  taken  for  the  right  of 
way  of  the  Northern  Pacific  and  Manitoba  Eailway,  at  and 
for  the  price  of  $175  per  acre,  payable  in  the  manner  set 
forth  in  the  said  agreement.  ...  I  shall  be  pleased  to 
have  you  arrange  for  the  preparation  of  the  formal  agree- 
ment of  sale  in  the  name  of  the  Warner  Land  Co.,  Ltd. 
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In  addition  to  the  provisions  already  stated,  the  option 
agreement  contained  the  following  clause:  "Upon  the 
exercise  of  the  said  option  a  formal  agreement  of  sale  shall 
be  entered  into  between  the  company  and  the  third  party  as 
vendors  and  the  second  party  as  purchaser,  containing  such 
terms  and  conditions  as  are  suitable  and  usually  contained 
in  the  fonn  of  agreement  of  sale  in  common  use  by  the  firm 
of  Tupper,  Phippen,  &  Co.,  and  the  company  and  the  third 
party  shall  cause  all  necessary  parties  to  join  therein  for 
tlie  purpose  of  effectuating  the  intention  of  the  parties 
thereto/'  It  was  this  formal  agreement  that  the  defendant 
referred  to  in  the  last  clause  of  his  letter  above  quoted. 

No  formal  agreement  was  ever  prepared  or  executed, 
and  the  defendant  contends  that  the  action  is  not,  therefore, 
maintainable.  The  determination  of  that  question  de- 
pends upon  whether  or  not  the  option  and  its  acceptance 
constituted  a  completed  agreement  between  the  parties. 
If  a  complete  and  binding  agreement  was  thereby 
created,  the  mere  fact  that  there  is  provision  fo(r  putting 
its  terms  into  more  formal  shape  does  not  prevent  its  en- 
forcement, although  the  formal  ag*reement  is  not  executed. 
The  law  on  this  subject  is  thus  stated  by  Lord  Westbury  in 
Chinnock  v.  Marchioness  of  Ely,  4  DeG.  J.  &  S.  638 :  "  I 
entirely  accept  the  doctrine  contended  for  by  plaintiff's  coun- 
sel, and  for  which  they  cited  the  cases  of  Fowle  v.  Freeman, 
9  Ves.  351,  Kennedy  v.  Lee,  3  Me^.  441,  and  Thomas  v. 
Bering,  1  Keene  729,  which  establish  that  if  there  had  been 
a  final  agreement  and  the  terms  of  it  were  evidenced  in  a 
manner  to  satisfy  the  Statute  of  Frauds,  the  agreement  shall 
be  binding,  although  the  parties  may  have  declared  that 
the  w»riting  is  to  serve  only  as  instructions  for  a  formal 
agreement,  or  although  it  may  be  an  express  term  that  a 
formal  agreement  shall  be  prepa»red  and  signed  by  the 
parties.  As  soon  as  the  fact  is  established  of  the  final 
mutual  assent  of  the  parties  to  certain  terms  .  .  .  there 
exist  all  the  materials  which  this  Court  requires  to  make 
a  legally  binding  contract.  But,  if  to  a  proposal  or  offer 
an  assent  be  given  subject  to  a  provision  as  to  a  cont?ract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the  assent, 
and  there  is  no  agreement  independent  of  that  stipulation." 

It  is  a  question  of  the  proper  construction  of  the  offer 
and  acceptance  as  to  "whether  the  parties  intended  that 
the  terms  agreed  on  should  merely  be  put  into  form  or 
whether  they  should  be  subject  to  a  new  agreement  the 
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terms  of  which  ate  not  expressed  in  detail :"  per  Jessd,  M. 
It,  in  Winn  v.  Bull,  7  Ch.  D.  at  p.  32. 

In  the  present  ease  all  the  terms  of  purchase  are 
expressed  in  the  option  agreement,  and  the  preparation  of 
another  agreement  could  only  serve  the  purpose  of  putting 
the  terms  agreed  upon  into  more  formal  shape.  The  chief 
argument  of  the  defendant's  counsel  was  that  the  option 
agTeemenH  did  not  fix  definite  amounts  upon  the  payment  of 
which  specified  portions  of  the  lands  would  be  conveyed, 
and  that  this  was  a  matter  left  to  be  settled  by  the  formal 
agreement.  The  answer  to  that  argument  is  that  the 
option  agreement  does  make  provision  for  the  conveyance  of 
parts  upon  payment  of  amount*  to  be  determined  in  the 
manner  therein  provided,  and  there  is  nothing  left  to  future 
negotiations.  In  my  opinion,  the  option  and  its  acceptance 
constituted  a  binding  and  enforceable  agreement  between  the 
parties. 

But,  even  if  it  be  otherwise,  the  defendant  has  waived 
his  right  to  have  a  formal  agreement  executed.  In  his 
letter  of  accept«nce  dated  1st  September,  1906,  the  defend- 
ant says :  "  I  shall  be  pleased  to  have  you  arrange  for  the 
preparation  of  a  formal  agreement  of  sale  in  the  name  of 
the  Warner  Land  Company,  Ltd."  There  is  conflicting 
evidence  as  to  whether  or  not  the  preparation  of  this  agree- 
ment was  or  was  not  suspended  at  the  defendant's  'request. 
I  think  the  question  can  be  decided  apart  from  the  oral 
evidence  of  the  parties.  In  July,  1907,  the  defendant 
entered  into  an  agreement  for  the  sale  of  a  considerable 
portion  of  the  property.  He  applied  for  and  obtained  a 
conveyance  of  such  portion  from  the  plaintiffs  upon  payment 
of  an  amount  agreed  upon  between  the  parties.  This  con- 
stituted, to  my  mind,  a  waiver  of  the  right  to  a  formal 
agreement.  By  the  terms  of  the  option  agreement  an  instal- 
ment of  purchase  money  fell  due  on  1st  September,  1907, 
and  the  action  was  brought  on  22nd  November,  1907.  I 
hold,  therefore,  that  the  action  was  not  premature. 

It  only  remains  to  decide  the  question  of  the  defendant's 
liability  to  pay  interest  subsequent  to  1st  September,  1907. 

It  would  appear  that  no  steps  were  taken  by  the  defend- 
ant to  have  the  title  searched  until  after  he  had  sold  a  por- 
tion of  the  lands  in  July,  1907.  Some  delay  then  took  place 
in  arranging  with  and  obtaining  discharges  from  mortga^^ 
for  the  portion  sold  and  in  removing  a  caveat  filed  against 
the  land.     The  defendant  was  Telying  upon  the  proceeds  of 
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his  sale  to  pay  the  plaintiffs'  instalment  which  fell  due  on 
1st  September,  and,  as  that  sale  had  not  been  completed,  the 
defendant  applied  for  and  obtained  a  two  weeks'  extension 
of  time  for  gayment.  Xeither  the  plaintiffs  nor  the  de- 
fendant had  taken  steps  until  after  1st  September,  1907,  to 
ascertain  the  exact  acreage.  The  plaintiffs  appa'rently  relied 
upon  the  defendant  to  have  this  done,  because  on  26th 
August  their  solicitor  wrote  the  defendant  to  inquire  if  the 
acreage  had  been  ascertained  by  a  surveyor.  About  the  end 
of  October  the  acreage  had  been  a^'^certained,  and  the  objec- 
tion to  title  removed. 

It  is  contended  by  the  defendant  that  he  is  not  liable 
to  pay  interest  for  the  period  subsequent  to  1st  September, 
en  the  ground  that  the  delay  in  payment  was  due  to  the 
plaintiffs'  default  in  making  title.  I  think  the  defendant 
was  in  possession  of  the  lands  as  far  as  a  person  can  be  said 
to  be  in  possession  of  vacant  lands.  He  had  entered  into 
a  contract  for  the  sale  of  a  portion  of  it,  thereby  exercising 
acts  of  ownership  over  it.  This  he  did,  I  think,  intending 
to  assume  the  ownership  of  the  land  and  to  deal  with  it  as 
his  own.  This  is  equivalent  to  possession  in  so  far  as  the 
question  of  interest  is  concerned:  Ballard  v.  Shutt,  15  Ch. 
I).  122.  The  defendant  did  not  set  apart  the  money  in  a 
separate  account  pending  the  completion  of  the  title,  and, 
unless  that  is  done,  he  is  liable  to  pay  interest,  even  if  the 
delay  were  due  to  the  default  of  the  plaintiffs.  As  stated 
by  the  Chief  Justice  of  the  Supreme  Court  in  Stevenson  v. 
Davis,  23  S.  G.  R.  at  p.  631:  "The  respondent  being  in  pos- 
i^ession  and  being  bound  by  the  contract  to  pay  interest 
(reciprocal  terms),  he  could  not,  acco^rding  to  the  established 
principles  of  courts  of  equity,  be  exonerated  from  his  liability 
for  inte»rest  so  long  as  he  retained  the  possession,  unless 
he  brought  himself  within  two  essential  conditions.  These 
conditions  require,  first,  that  the  vendors  should  be  in  wil- 
ful default,  a  somewhat  vague  and  not  very  appropriate 
expression  used  in  such  cases;  secondly,  that  the  purchaser 
should  deposit  the  purchase  money  in  a  bank  or  other 
proper  place  of  deposit,  not  to  his  general  current  account, 
but  to  a  separate  account,  so  that  he  might  be  in  a  position 
to  retort  when  his  objection  to  pay  interest  was  made  by  the 
fact  that  he  was  enjoying  the  possession  of  the  land,  that 
he  was  losing  the  use  of  the  purchase  money." 

I  understand  the  plaintiffs  only  claim  interest  on  the 
instalment  of  principal  sued  fo>r  from  1st  September,  1907, 
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until  the  date  of  payment.  There  will  be  judgment  for  the 
plaintiffs  for  such  interest  and  costs  of  and  subsequent  to 
trial  only. 

I  see  by  the  correspondence  put  in  that  the  plaintiffs  were 
willing  to  settle  before  trial  without  costs.  By  getting  the 
costs  of  the  trial,  they  will  be  in  the  position  with  respect 
to  costs  that  they  were  willing  voluntarily  to  assume. 


BBITISH  COLUMBIA. 

July  24th,  1908. 

FULL  COURT. 

BEX  V.  XARAIN. 

Con^iiutional  Law  —  British  Columbia  Immigration  Aci. 
190S— Ultra  Vires— B,  N,  A.  Act,  sec.  OS—Le^isyire 
Field  Occupied  by  Dominion  Legislation — Costs  against 

I      Crown, 

Appeal  by  the  Crown  from  orde*r  of  Morrison,  J-  '^ 
Chambers,  7  W.  L.  R.  781,  discharging  defendants  from 
custody  under  a  conviction  for  an  offence  against  the  British 
Columbia  Immigration  Act,  1908. 

The  appeal  was  heatd  at  Vancouver  on  29th  April,  1908, 
before  Hunter,  C.J.,  Irving  and  Clement,  JJ. 

A.  D.  Taylor,  K.C.,  for  the  Crown.    The  province  has 

power  to  pass  this  legislation,  and  such  legislation  is  in  force 

so  long  as  it  is  not  repugnant  to  Dominion  legislation.   It 

is  here  not  so  much  a  question  of  jurisdiction  as  repugnancy. 

[Hunter,  C.J. : — The  question  is,  whether  it  is  operative.] 

There  is  no  Dominion  legislation  imposing  an  educational 
test.     The  province  has  simply  debarred  illiterates. 

[Hunter,  C.J. :— By  sec.  13  of  the  Dominion  Immigration 
Act,  the  Governor  in  council  is  clothed  with  power  to  impose 
fu'rther  tests  at  any  time.  The  Dominion  having  dealt  with 
the  question,  how,  therefore,  can  any  legislature  deal 
with  it?] 

We  submit  that,  so  far,  there  is  no  Dominion  legislation 
dealing  with  it.     As  to  pari:  of  the  statute  bebg  valid  and 
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part  invalid,  see  Attorney-General  far  the  Dominion  of 
Canada  v.  Attorneys-General  for  the  province  of  Ontario, 
Quebec,  and  Xova  Scotia,  [1898]  A.  C.  700,  at  p.  709; 
Union  Cclliety  Co.  of  British  Columbia  v.  Bryden,  [1899] 
A.  C.  580.    Then  the  presumption  is  in  favour  of  the  Act. 

[Hunter,  C.J. : — The  effect  of  that  is,  that  the  govern- 
ment having  power  to  say  in  their  discretion  whether  certain 
classes  shall  not  be  admitted,  does  it  not  follow  that  until 
the  government  specifically  say  so,  those  classes  shall  be 
admitted  ?] 

Not  necessarily;  the  Dominion  Government  must  move 
in  the  matter,  and  until  they  do,  there  is  no  conflict. 

Brydone-Jack,  for  the  defendants,  not  called  upon. 

Per  Curiam: — By  sec.  30  of  the  Dominion  Immigration 
Act,  the  Dominion  Parliament  has  delegated  to  the  Gov- 
ernor in  council  the  whole  matter  of  immigration;  and  we 
have  a  complete  code  as  to  what  class  or  classes  of  immi- 
grants shall  be  admitted  or  excluded.  From  sees.  17  and  53 
it  must  be  reasonably  plain  that  the  field  has  been  occupied. 
The  provincial  Act  would  seem  to  be  inoperative  so  long  as 
Parliament  leaves  the  legislation  in  the  position  it  is.  The 
appeal  should  be  dismissed  with  costs. 

Taylor. — As  to  the  question  of  costs  against  the  Grown, 
see  Johnson  v.  The  King,   [1904]  A.  C.  817.  • 

The  judgment  of  the  Court  on  the  question  of  costs  was 
delivered  by 

Hunter,  C.J.: — In  this  case  the  Court  has  decided  to 
adhere  to  the  rule  of  practice  laid  down  10  years  ago  in 
the  case  of  Regina  v.  Little,  in  which  it  was  established  that 
the  Court  would  and  should  on  occasion  give  costs  either 
fo>r  or  against  the  Crown.  That  practice  as  then  established 
has  never  been  interfered  with  by  the  authorities,  although 
they  have  had  frequent  occasion  to  change  the  Rules;  and 
therefore  it  must  be  understood,  so  far  as  we  are  concerned, 
that  we  will  not  interfere  with  it,  especially  as,  in  our  opin- 
ion, the  practice  is  reasonable. 
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ALBEETA. 

Scott,  J.  July  23rd,  1908. 

THIAL. 

NIBLOCK  V.  ROSS. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land— Pay- 
ment of  Purchase  Money  by  Instalments — Action  for  In- 
stalment — Counterclaim  for  Rescission  of  Contract  — 
Mortgage  and  Transfer  by  Vendor  Subsequent  to  Con- 
tract — Transfer  i7i  Trust — Judgment  for  Payment  of  In- 
stalment into  Court. 

Plaintiff's  claim  in  this  action  was  under  an  agreement 
for  the  sale  of  certain  lands  in  Calgary,  dated  4th  April, 
1907,  whereby  defendant  agreed  to  purchase  the  lands  for 
$6,000,  payable  $1,500  upon  the  execution  of  the  agreement, 
and  the  remainder  in  3  equal  payments  of  $1,500  each, 
at  6,  12,  and  18  months  from  the  date  thereof,  with  interest 
at  the  rate  of  8  per  cent,  per  annum  fiom  the  date 
thereof.  Plaintiff  alleged  that  by  a  subsequent  ar- 
rangement between  him  and  the  defendant  the  time  for 
payment  of  the  balance  remaining  unpaid  upon  the  second 
payment,  which  fell  due  on.  4th  October,  1907,  was  post- 
poned. He  now  sued  for  the  third  payment,  which  fell  due 
on  4th  April,  1908,  and  the  inte»re8t  thereon,  less  the  sum 
of  $100,  which  he  admitted  having  received  from  defendant 
on  24th  December,  1907. 

C.  F.  Adams,  for  plaintiff. 
G.  H.  Boss,  for  defendant. 

Scott,  J. : — Defendant  in  his  defence  alleges  that  at  the 
time  of  payment  of  the  $100,  and  in  consideration  of  such 
payment,  the  plaintiff  agreed  to  extend  the  time  for  the 
payment  of  the  balance  of  the  third  payment  until  4th 
October',  1908;  but  the  defendant  has  failed  tx>  prove  to  my 
satisfaction  that  such  an  agreement  was  entered  into. 

It  was  shewn  that  on  25th  June,  1907,  plaintiff  mort- 
gaged the  property  to  one  Loder  for  $2,500  and  interest, 
which  mortgage  is  still  outstanding,  and  that  on  9th  Ja^^' 
ary,   1908,   the  plaintiff  transferred  the   property  to  his 
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wife,  who  at  the  time  of  the  commencement  of  the  action 
was  the  registered  owner  thereof.  On  13th  February,  1908, 
\  days  after  the  commencement  of  this  action,  the  defend- 
ant for  the  first  time  learned  that  plaintiff  had  mortgaged 
and  transferred  the  property,  and  he  on  that  day,  through 
his  solicitor,  gave  the  plaintiff's  solicitors  notice  that  he 
elected  to  treat  the  contract  for  sale  as  ended.  He  also  gave 
notice  that  he  intended  to  sue  for  the  return  of  the  portion 
of  the  purchase  money  paid  thereunder.  He  now  counter- 
claims for  the  retmrn  thereof  with  interest. 

Plaintiff  states  that  he  transferred  the  property  to  his 
wife  as  trustee  in  order  to  protect  the  defendant,  as  he 
(plaintiff)  expected  an  execution  against  him,  his  object 
being  that  when  defendant  paid  the  purchase  money  he 
could  get  his  title.  He  also  told  her  that  he  was  transfer- 
ring the  property  to  her  subject  to  his  agreement  with  the 
defendant.  Plaintiff's  wife  states  that  at  the  time  of  the 
transfer  plaintiff  told  her  that  some  one  was  doing  some- 
thing that  was  going  to  cause  ti'ouble,  and  that  he  was  trans- 
ferring the  property  to  her  in  order  that  it  would  be  secure 
for  the  defendant.  It  wai5  shewn  that  there  was  no  declara- 
tion of  the  trust  in  writing,  but  the  property  was  transferred 
hv  her  to  the  plaintiff,  who  became  the  'registered  owner 
thereof  subject  to  the  Loder  mortgage  on  16th  April,  1908. 

It  is  not  disputed  that  plaintiff  had  either  the  title  or 
the  right  to  acquire  the  title  at  the  time  the  agreement 
for  sale  was  entered  into,  but  it  was  concluded  on  the  part 
of  the  defendant  that  he  had  the  right  to  elect  to  treat 
the  contract  as  at  an  end,  first,  because  the  plaintiff  had 
subsequently  incumbered  the  property,  and  secondly,  because 
he  had  subsequently  transfeffred  it  under  circumstances 
which  deprived  him  of  the  right  to  again  obtain  title  from 
the  transferee. 

The  fact  that  plaintiff  has  incumbered  the  property  will 
not  entitle  the  defendant  to  rescind  the  contract :  see  Arm- 
^t^ong  V.  Auger,  21  0.  E.  98. 

The  grounds  upon  which  defendant  contends  that  plain- 
tiff was  not  in  a  position  to  enforce  a  reconveyance  from 
his  wife,  are,  first,  that  the  trust  upon  the  pairt  of  ^his 
wife  not  having  been  declared  in  writing,  is  void  under 
sec.  7  of  the  Statute  of  Frauds;  and  secondly,  that  the 
transfer  was  fraudulent,  having  been  made  fo^r'  the  pur- 
pose of  defeating  or  delaying  plaintiff's  creditors. 
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In  Davies  v.  Otty,  35  Beav.  208,  property  was  trans- 
ferred by  the  owner  to  another  in  anticipation  of  a  prosecu- 
tion and  conviction  for  bigamy,  and  in  order  to  prevent 
the  forfeiture  thereof  to  the  Crown.  After  discoveiing 
that  no  proceedings  w^ould  be  taken  against  him,  the  owner 
brought  the  action  to  recover  the  property,  and  it  was  held 
that  he  was  entitled  to  recover,  and  that  the  trust  on  the 
part  of  the  grantee  was  one  within  the  9th  section  of  the 
Statute  of  Frauds,  and  that  statute  could  not  be  set  up  asf 
a  bar  to  the  action. 

That  case  appeals  to  me  to  be  "  on  all  fours  '*  with  the 
present  case,  and  is  a  strong  authority  against  the  defend- 
ant as  to  both  of  the  grounds  relied  upon  by  him.  A  num- 
ber of  other  authorities  against  him  as  to  the  second  ground 
are    cited     in     Godefroi     on    Trusts,    3rd    ed.,    p.    l?-^- 

I  hold  that  the  defendant  was  not  entitled,  upon  any  of 
the  grounds  relied  upon  by  him,  to  rescind  his  agreement 
with  the  plaintiff. 

As  the  property  is  shewn  to  be  incumbered  for  a  sum 
greater  than  the  balance  of  the  purchase  money  due  by  the 
defendant,  the  plaintiff  is  not  entitled  to  judgment  f^^r 
the  payment  to  him  of  the  purchase  money  now  due.  For 
the  protection  of  the  defendant  I  think  I  should  follow 
the  practice  laid  down  in  Armstiong  v.  Auger,  and  direct 
its  payment  into  Court. 

I  find  that  the  amount  due  by  the  defendant  in  respect 
of  the  third  instalment  is  $1,549.26.  The  judgment  will 
direct  the  payment  by  defendant  of  that  amount  into  Court 
forthwith,  pending  a  reference  a?  \c  title,  and  that  he  pay 
plaintiff  his  costs  of  suit. 
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AL3EETA. 

Stuart,  J.  April  23rd,  1908. 

Full  Court.  July  24th,  1908. 

TRIAL. 

FULL  COURT. 

TOLL  V.  CAXAWaN  PACIFIC  E.  W.  CO. 

ComtitutionaJ  Law — Jury  Ordinance,  N,  W.  T,,  not  in  Force 
in  Alberta — Alberta  Act — Action  under  Fatal  Accidents 
Act — Status  of  Infant  Widow  as  Plaintiff — Grant  of  Let- 
ters of  Administration  to  Infant  Valid  until  Revoked — 
Infant  Suing  without  Next  Friend  —  Irregularity  — 
Waiver — Railway — Injury  to  and  Death  of  Engine-driver 
— Negligence — Post  too  Near  Track — Evidence  that  Post 
since  Removed — Admissibility —  Judge's  Charge  —  Evi- 
dence Establishing  Negligence — Duty  of  Trial  Judge  to 
Submit  Questions  to  Jury — Damages — Functions  of  Jury 
— Quantum  of  Damages — Pleading  —  "Not  Ouilty  by 
Statute/' 

Action  by  the  widow  and  administratrix  of  the  estate 
of  one  Toll,  deceased,  to  recover  $15,000  damap:e«  for  hiH 
death,  alleged  to  have  been  caused  by  his  head  having  conic 
into  contact  with  a  post  negligently  placed  too  near  the 
defendants^  railway  track,  while  the  deceased,  an  engine- 
driver,  had  in  the  course  of  his  employment  his  head  thrust 
ftom  the  cab  window  of  his  engine. 

The  defendants  pleaded  '*  not  guilty  by  statute  '*  and 
contributory  negligence  by  deceased,  and  specifically  denied 
all  allegations  except  that  plaintiff  wa*  adminiKtratrix  of 
the  deceased. 

The  case  wai?  tried  at  Medicine  Hat  l>efore  Stuart,  J., 
and  a  jury.    The  jury  found  for  the  plaintiff  for  $1,500, 

W.  L.  Wath,  K.C.,  and  D,  G.  White,  for  plaintiff,  moved 
for  judgment  on  the  findin^fi. 

B.  B.  Bennett,  K.C..  and  IL  A.  Alliron,  for  def^mdantJ*, 
contended  that  the  plaintiff  had  not  proved  that  »-he  wa*i  ad- 
ministratrix, and  being  an  infant  could  not  ^u^ceed  in  the 
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form  of  action  brought,  and  further  that  negligence  had  not 
been  proved  against  the  defendants. 

Stuart,  J.: — It  seems  to  me  that  the  exact  point  re- 
served was  to  some  extent  overlooked  on  the  argument.    It 
was  forgotten  that  there  was  a  trial  by  a  jury,  and  that  the 
issues  of  fact  to  be  tried  were  sent  to  the  jury  iot  a  ver- 
dict upon  them.     What  were  the  issues  upon  the  record? 
Certainly,  as  the  record  stood,  the  question  whether  or  not 
the  plaintiff  was  or  was  not  the  administratrix  of  the  de- 
ceased was  not  in  issue.     This  was  admitted  on  the  argu- 
ment of  the  motion  for  judgment,  though  it  was  questiooed 
by  defendants'  counsel  at  the  trial.    That  question  would, 
beyond  doubt,  be  an  issue  of  fact  upon  which  the  jury  ought 
to  return  a  verdict,  although,  of  course,  a  grave  matter 
of  law  was  also  involved,  upon  which  I  should  have  had  to 
give  the  jury  direction.    The  statement  of  defence  does  not 
deny  specifically  the  allegation  contained  in  paragraph  1 
of  the  claim,  viz.,  that  the  plaintiff  is  the  administratrix 
of  the  deceased.    It  is  true  that  the  plea  of  "  not  guilty  by 
statute "  is  on  the  record,  but  it  is  clear,  I  think,  from 
the  authorities,  that  this  does  not  operate  as  a  denial  of 
the  representative  cai)acity  of  the  plaintiff  alleged  in  the 
statement  of  claim.    For  instance,  in  an  action  far  seducing 
the  plaintiff^s  servant,  the  plea  "  not  guilty  *'  does  not  deny 
the  relationship  of  master  and  servant:  Torrence  v.  Gib- 
bons, 5  Q.  B.  297;  and  in  an  action  of  crim.  con.  the  plea 
does  not  put  in  issue  the  marriage:  Chantler  v.  lindsey, 
16  L.  J.  Ex.  16;  and  in  an  action  of  slander  of  the  plaintiff 
in  his  office  or  profession,  the  plea  does  not  put  in  issue  the 
fact  of  the  plaintiff  holding  the  office:  Chitty's  Precedents 
in  Pleading,  2nd  ed.  (1847),  pp.  639-653.     Besides,  English 
Marginal  Bule  238  is  in  force  here,  and  directly  provides 
that  the  representative  capacity  of  the  plaintiff  must  be 
f-pecifically  denied. 

Upon  the  record,  therefore,  as  the  case  went  to  the  jury, 
the  representative  capacity  of  the  plaintiff,  that  is,  the  fact 
that  she  was  the  administratrix  of  the  deceased,  was  ad- 
mitted. Upon  that  point  there  was  no  issue  for  the  juTV  to 
try.  The  defendants,  it  is  true,  moved  for  a  nonsuit  at  the 
close  of  the  plaintiff^s  case,  but  that  could  only  be  upon  the 
issues  as  they  went  to  the  jury  at  the  opening  of  the  trial, 
of  which  the  question  of  administration  was  not  one.  The 
plaintiff  did  not  need  to  adduce  any  evidence  as  to  her 


TOLL  V.  CANADIAN  PACIFIC  R.  W.  CO.  797 

position  as  administratrix,  and  I  do  not  think  the  fact  that 
the  letters  of  administration  were  tendered  and  admitted  in 
evidence  makes  any  difference.  Th^se  letters  of  administra^ 
tion  referred  only  to  something  which  was  not  in  issue  at  all, 
and  the  plaintiff  did  not  need  to  put  them  in.  All  this 
being  so,  how  can  I  now  deal  with  the  question  ?  No  motion 
to  amend  the  defence  was  made.  The  case  went  to  the  jury 
as  the  pleadings  stood,  and  they  were  not  asked  to  find  any 
verdict  as  to  the  administration.  The  record  still  stands 
in  that  position.  I  surely  cannot  now  allow  an  amendment 
and  myself  try  the  issue  which  would  be  raised  by  it.  This 
appears  to  me  to  be  of  itself  sufficient  to  shew  that  the 
mere  fact  that  the  plaintiff  in  her  own  evidence  stated  a 
ctfcumstance  which  would  raise  some  doubt  as  to  the  truth 
of  an  allegation  made  by  her  oji  the  record  and  admitted 
by  the  defendants,  cannot  now  be  taken  advantage  of  by 
the  defendants,  who  neither  got  nor  asked  for  leave  to 
atoend  their  defence  by  denying  that  allegation,  in  order 
to  raise  now  an  issue  which  the  julry  are  no  longer  here  to 
try. 

It  was  also  contended  that,  as  the  plaintiff  is  an  infant, 
phe  can  only  sue  by  her  next  friend.  But  the  statute,  in 
my  opinion,  settles  that  question.  Section  3  says  that  the 
action  "  shall  be  brought  by  and  in  the  name  of  the  executor 
or  administrator  of  the  person  deceased."  As  the  plaintiff 
is  admitted  on  the  'record  to  be  the  administratrix,  there 
was  no  other  way  to  bring  the  action  than  by  her  and  in 
her  name. 

The  deputy  clerk  at  Medicine  Hat  is  therefore  directed  to 
enter  judgment  for  the  plaintiff  for  the  sum  of  $4,500  and 
costs  as  of  the  date  of  the  rendering  of  the  verdict. 

The  defendants  appealed. 
The  same  counsel  appeared. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Scott, 
Harvey,  and  Beck,  JJ.),  was  delivered  by 

Beck,  J. : — This  is  an  action  by  an  administratrix  unde^ 
C.  0.  1898  ch.  48,  intituled  ^'An  Ordinance  respecting 
Compensation  to  the  Families  of  Persons  killed  by  Acci- 
dents.*^ It  was  tried  before  Stuart,  J.,  with  a  jury.  The 
jury  gave  a  verdict  far  the  plaintiff  with  $4,500  damages, 
and  judgment  was  directed  to  be  entered  accordingly.    The 
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case  is  now  before  us  on  a  motion  to  set  aside  the  verdict 
and  judgment  and  either  to  enter  a  judgment  for  the  de- 
fendants or  to  direct  a  new  trial. 

A  number  of  grounds  were  argued : — 

1.  At  the  opening  of  the  case  there  was  a  challenge  to  the 
array,  on  the  ground  that  C.  0.  1898  ch.  28,  intituled  "An 
Ordinance  respecting  Ju'ries,"  is  in  force,  and  the  jury 
were  not  summoned  in  accordance  therewith. 

It  might  be  sufficient,  I  suppose,  to  say  that  the  appeal 
book,  though  containing  the  formal  challenge  and  a  note  of 
the  learned  trial  Judge's  decision  disallowing  it,  contains 
no  notes  of  any  evidence  whatever  with  regard  to  the  matter, 
so  that  we  are  left  without  any  material  by  which  to  find 
the  ^'acts. 

In  my  opinion,  however,  the  Ordinance  in  question  is  not 
in  force  in  this  province. 

Section  20  p'lovides  that  the  Ordinance  shall  come  into 
force  and  take  effect  immediately  from  and  after  the  repeal 
of  sees.  71  and  88  of  the  North-West  Territories  Act.  The 
Alberta  Act  (4  &  5  Edw.  ^m.  ch.  3),  whereby  the  province 
of  Alberta  was  established,  came  into  force  by  virtue  of  a 
provision  contained  in  it,  on  1st  September,  1905. 

Section  16  of  that  Act  provides  that  "all  laws  .  .  • 
so  far  as  they  are  not  inconsistent  with  anything  contained 
in  this  Act  or  as  to  which  this  Act  contains  no  provigion 
intended  as  a  substitute  therefor  .  .  .  existing  immedi- 
ately before  the  coming  into  force  of  this  Act  in  the  tari- 
tory  hereby  established  as  the  province  of  Alberta  .  •  • 
Fhall  continue  in  the  said  province  as  if  this  Act  .  .  • 
had  not  been  passed ;  subject  nevertheless  (except,  &c.),  to 
be  repealed,  abolished,  or  altered  by  the  Pafrliament  of 
Canada  or  by  the  legislature  of  the  said  province  according 
to  the  authority  of  the  Parliament  or  of  the  said  legisla- 
ture. .  .  "  At  the  same  session  of  Pa'rliament  the 
North-West  Territories  Act,  1905  (4  &  5  Edw.  VII.  ch.  r,)^ 
was  passed.  It  took  effect  also  on  1st  September,  1905. 
It  did  not  expressly  purport  to  repeal  the  Xorth-West  Terri- 
tories Act,  but  excluded  from  the  North-West  Territories, 
and  consequently  from  the  operation  of  the  Act,  inter  alia. 
'•The  Province  of  Alberta.'' 

My  opinion  is  that,  quite  independently  of  the  latter 
Act,  the  effect  of  the  Alberta  Act  was  not  to  repeal  the 
North-West  Territories  Act,  but  to  cause  the  portion  of  the 
Territories  comprised  in  the  province  to  cease  to  be  suhject 
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to  the  provii^ions  of  the  North-West  Territories  Act,  proprio 
vigore,  and  to  continue  the  law  therein  contained  as  a  body 
of  law  which,  having  regard  to  the  subject  matter,  was 
subject  to  the  legislative  jurisdiction  of  the  Pariiament  of 
Canada  or  of  the  legislature  of  the  Province,  as  the  case 
might  be,  in  the  same  manner  as  the  common  law  and 
statutory  law  of  England  as  it  stood  on  loth  July,  1870,  was 
inhoduced  into  the  Territories. 

By  sec.  4  of  R.  S.  C.  1906  ch.  1,  it  is  provided  that  the 
K^veral  Acts  enumerated  in  schedule  A  are  and  have  been 
repealed  on  and  from  31st  January,  1907,  to  the  extent 
mentioned  in  the  schedule.  The  whole  of  the  North- West 
Territories  Act,  R.  S.  C.  1886  ch.  50,  is  listed  in  the  schedule. 

It  was  a'lgued  that  this  was  a  repeal  of  sees.  71  and  88 
^o  as  to  bring  into  operation  the  Jury  Ordinance.  There 
are  two  answers  to  this; — 

(1)  It  was,  by  virtue  of  the  Alberta  Act,  making  appli- 
cable to  the  province  as  it  did  with  some  exceptions,  the 
B.  N.  A.  Act,  beyond  the  powers  of  the  Dominion  Pa?rlia- 
ment  to  legislate  with  respect  to  procedure  in  civil  cases. 

(2)  The  North-West  Territories  Act,  1905,  had  already 
by  implication  amended  the  North-West  Territories  Act 
so  as  to  cause  it,  at  the  time  of  its  repeal,  to  have  no  ap- 
plication to  the  province  of  Alberta. 

By  6  &  7  Edw.  VII.  ch.  44,  the  Parliament  of  Canada 
purported  to  amend  the  above  mentioned  schedule  A  by 
providing  that  the  repeal  of  the  North-West  Territories  Act 
should  not  apply  to  the  province  of  Alberta,  and  that  this 
provision  should  be  deemed  to  have  been  in  force  on  and 
since  31st  January,  1907.  The  latter  Act,  of  course,  was 
of  equal  validity  or  invalidity  to  the  fo'rmer  Act,  so  that 
neither  can  affect  the  question  now  under  consideration. 

For  the  reasons  I  have  given,  I  am  of  opinion  that  the 
Jury  Ordinance  is  not  yet  in  force  in  this  province. 

2.  It  appeared  during  the  course  of  the  plaintiff's  examina- 
tion as  a  witness  at  the  trial  that  she  was  under  the  age  of 
21  years,  and  counsel  for  the  defendants  contended  that 
the  letters .  of  administration  granted  to  her  were  conse- 
quently void,  and  that  therefo're  she  could  not  maintain  the 
action.  It  is  undoubtedly  a  rule  of  practice  in  England  to 
refuse  administration  to  an  infant.  This  practice  is  based 
on  the  analogy  to  and  the  reason  which  led  to  the  passing  of 
j-ec.  6  of  38  Geo.  III.  ch.  87  (Imp.)  prohibiting  the  grant  of 
probate  to  infants  under  the  age  of  21  yea'rs. 
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In  my  opinion,  the  grant  of  letters  of  administration  to 
an  infant,  though  perhaps  inexpedient,  and  admittedly  con- 
trary to  the  practice  of  the  Court,  is  not  void;  they  are  at 
most  kregular  and  therefore  valid  until  set  aside.  I  doubt 
even  if  letters  probate  granted  to  an  infant  would  not  also 
be  merely  voidable.  Any  other  view  might  lead  to  great 
inconvenience  and  injury  to  innocent  parties. 

3.  It  was  contended  that,  even  though  the  grant  of 
letters  of  administration  was  valid,  still  the  plaintiff,  being 
an  infant,  cannot  maintain  an  action  without  a  next  friend. 
I  do  not  think  the  objection  is  one  which,  if  valid,  the 
Court  was  bound  to  give  effect  to.  In  Ex  p.  Brocklebank, 
6  Ch.  D.  359,  it  is  said :  "  In  the  Court  of  Chancer}'^  a  suit 
on  behalf  of  an  infant  was  brought  in  his  name  by  a  next 
friend  in  order  to  give  security  for  the  costs  of  the  de- 
fendant, but,  if  the  suit  had  been  commenced  without  the 
intervention  of  a  next  Mend,  and  the  defendant  chose  to 
oppear,  I  know  of  no  reason  why  it  should  not  have  been 
prosecuted  without  a  next  friend.  Probably,  if  in  the  present 
case  an  application  had  been  made  by  the  debtor  in  the  first 
instance,  that  some  adult  person  should  be  named  fcfr  the 
pu'r*pose  of  giving  security  for  the  costs  of  the  debtor's 
summons,  the  application  would  have  been  successful." 

"  The  object  of  having  a  next  friend  is  to  give  security 
for  costs  to  the  defendant.  .  .  .  The  irregularity  (of  an 
infant  plaintiff  suing  without  a  next  friend)  may  be  waived 
by  the  unconditional  appearance  of  the  defendant:"  Annual 
Practice,  1908,  p.  171,  citing  Ex  p.  Brocklebank. 

The  ground  stated  is  wholly  illusory,  because  the  next 
friend  is  not  bound  to  give  security  for  costs,  even  though 
he  be  admittedly  impecunious  and  a  stranger. 

No  doubt,  it  cannot  be  said  that  the  defendants  in  the 
present  case  knowingly  did  anything  to  waive  the  irregu- 
larity, if  it  was  an  irregularity.  English  0.  XVI.,  Bule  16, 
provides  that  infants  may  sue  as  plaintiffs  by  their  next 
friends  in  manner  heretofore  practised  in  the  Chancer}' 
Division.  I  find  no  corresponding  Rule  nnder  our  Judica- 
ture Ordinance ;  but  I  assume  the  above  Eule  is  in  force  here. 

Assuming  that  there  was  an  i'rregularity  and  that  the 
obligation  on  the  part  of  an  infant  to  sue  by  a  next  friend 
is  imposed  by  the  above  Rule,  then  it  was  under  Rule  538 
(English  0.  LXX.,  Rule  1)  entirely  within  the  discretion  of 
the  trial  Judge  as  to  what  effect  he  should  give  to  it.  If 
the  obligation  was  not  imposed  by  the  above  quoted  Rule. 
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but  only  by  the  practice  of  the  Court,  I  think  the  Judge's 
power  was  the  same.  Smith  v.  Baker,  2  H.  &  H.  498,  and 
Ferrand  v.  Mayor  of  Bradford,  8  DeG.  M.  &  G.  93,  are 
authorities  shewing  that  prior  to  the  Judicature  Act  and 
independently  of  any  similar  Bule  to  Bule  528,  the  Court 
has  power  to  condone  irregularities.  Thefre  must  in  every 
case  be  some  stage  at  which,  quite  independently  of  waiver, 
il  must  be  too  late  to  take  advantage  of,  or  to  give  effect  to, 
a  mere  irregularity:  see  Millson  v.  Smale,  25  0.  B.  144. 
The  leatned  trial  Judge  did  not  deal  with  it  as  an  irregu- 
larity. Had  he  thought  an  irregularity  existed,  I  think  he 
Diight,  under  the  circumstances,  have  declined  to  give 
effect  to  it  or  have  allowed  the  plaintiff  an  opportunity  to 
amend  by  adding  a  next  friend  (Flight  v.  Bolland,  4  Buss. 
298);  and  if  this  later  course  should  be  held  to  be  neces- 
sary in  order  to  save  the  action,  I  think  this  Court  has  power 
to  authorize  the  amendment  now  and  should  exercise  that 
power.  I  am,  however,  inclined  to  the  opinion  that  no 
irregularity  existed.  Having  held  that  the  plaintiff  was 
validly  appointed  administratrix,  I  think  it  must  follow 
that,  in  so  far  as  she  acts  in  that  capacity,  she  is  freed  from 
all  disabilities  arising  from  her  infancy,  and  this  notwith- 
st^mding  the  cases  of  Hindmarsh  v.  Southgate,  3  Buss.  324, 
and  Stott  v.  Meanock,  31  L.  J.  Ch.  746,  which,  if  they  are 
to  be  followed,  would  indicate  that  the^e  are  nevertheless 
some  limitations,  not  upon  the  rights  but  upon  the  liability 
of  an  infant  executor  or  administrator. 

4.  At  the  trial  objection  was  made  to  evidence  as  to 
what  the  defendants  had  subsequently  to  the  accident  done 
V  ith  respect  to  the  post  which  it  was  alleged  was  the  occasion 
of  the  accident.  The  objection  was  that  such  evidence  was 
not  admissible.  The  learned  tn-iaJ  Judge  admitted  the 
evidence.  The  only  English  authorities  appear  to  be  the 
following : — 

Bramwell,  B.,  in  Hart  v.  B.  Co.,  21  L.  T.  B.  263 :  "  People 
do  not  furnish  evidence  against  themselves  simply  by  adopt- 
ing a  new  plan  in  order  to  prevent  the  recurrence  of  an 
accident.  I  think  that  a  proposition  to  the  contrary  would 
he  barbarous.  It  would  be  (as  I  have  often  had  occasion 
to  tell  juries)  to  hold  that,  because  the  world  gets  wiser  as 
i'"'  gets  older,  thefrefore  it  was  foolish  before." 

Coleridge,  L.C.J.,  in  Beever  v.  Hanson,  25  L.  J.  Notes 
of  Cases  132:  "Now,  a  perfectly  humane  man  naturally 

▼OL.  rni.  w.T  H.  NO.  10—53 
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makes  it  physically  impossible  that  a  particular  accident 
which  has  once  happened  can  happen  again,  by  fencing  or 
covering,  or  at  any  'rate  making  safe  the  particular  thing 
from  which  it  arose.  That,  however,  is  no  evidence  of,  and 
I  protest  against  its  being  put  forward  as  evidence  of, 
negligence.  A  place  may  be  left  for  a  hundred  yeasts  un- 
fenced,  when  at  last  some  one  falls  down  it;  the  owner,  like 
a  sensible  and  humane  man,  then  puts  up  a  fence;  and  upon 
this  the  argument  is  that  he  has  been  guilty  of  negligence, 
and  shews  that  he  thought  the  fence  was  necessary  because 
be  put  it  up.  This  is  both  unfair  and  unjust.  It  is  making 
the  good  feeling  and  right  principle  of  a  man  evidence 
against  him.'^ 

Both  the  lea'rned  Judges  quoted  were  evidently  referring 
to  cases  in  which  the  evidence  was  in  fact  given  and  was 
consequently  actually  before  the  jury.  I  think  the  correct 
view  is  that  in  an  action  for  negligence,  evidence  of  repairs, 
improvements,  removal,  substitution,  or  the  like,  done  after 
th0  occurrence  of  an  injury,  is,  if  it  stand  entirely  alone,  no 
evidence  of  negligence,  but  that  such  evidence  is  admissible 
because  it  is  logically  relevant.  It  may  in  any  case,  and 
does  in  fact  in  most  cases,  become  the  logical  foundation 
for  evidence  of  other  admittedly  'relevant  facts  arising  out  of 
it,  such  as  declarations  made  at  the  time  or  the  consequent 
disclosure  of  the  more  or  less  latent  condition  of  the  object 
which  occasioned  the  accident.  In  most  cases  it  would  be 
almost  impossible  in  practice  to  exclude  evidence  of  the  fact 
I  think  that  though  standing  alone  such  evidence  would 
not  afford  evidence  in  which  a  jury  could  ^reasonably  find 
negligence,  yet  it  is  a  circumstance  which,  in  connection 
with  other  evidence,  they  have  a  Tight  to  consider.  If  there 
was  no  other  evidence  relevant  to  the  question  of  negligence, 
it  would  of  course  be  the  duty  of  the  trial  Judge  to  with- 
draw the  case  from  the  jury.  If  there  was  additional  eti- 
dence,  it  would  be  the  duty  of  the  trial  Judge  to  warn  the 
jury  that  evidence  of  subsequent  repairs,  imjiiovements. 
removal,  substitution,  or  the  like,  taken  by  itself,  is  no  evi- 
dence of  negligence.  I  think,  therefore,  the  evidence  ob- 
jected to  was  properly  admitted. 

In  his  charge  to  the  jtfry  the  learned  trial  Judge  said: 
"There  are  just  one  or  two  things,  possibly — observations 
that  I  might  make  in  regard,  for  instance,  to  the  bearing  of 
the  evidence  about  the  removal  of  the  post  afterwards. 
That  is  taken  by  the  plaintiff's  counsel  as  an  admission  on 
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the  part  of  the  defendants  that  the  existence  of  that  post, 
in  the  place  it  was,  was  a  source  of  danger,  and  that  it  was 
negligence  on  their  part  to  have  it  there,  and  that  it  was 
the  existence  of  that  post  in  the  place  in  which  it  was  that 
caused  TolFs  death.  Just  how  far  you  can  make  that  de- 
duction from  what  the  defendants  did  is  a  matter  of  very 
grave  question,  in  my  mind.  It  would  immediately  occur 
to  any  one  that  that  might  possibly  be  the  reason  of  his 
death,  and  I  do  not  know  that  you  are  entitled  to  draw  any 
stronger  inference  ftrom  this  than  that  the  defendants  re- 
moved it,  and  they  were  going  to  see  that,  if  it  had  caused 
that  man's  death,  it  should  not  cause  any  one  else's  death.'' 

It  seems  to  me  that  this  constituted  a  sufficient  warning 
to  the  jury. 

6.  It  was  submitted  by  counsel  for  the  defendants  that 
there  was  no  evidence  of  negligence.  In  my  opinion  there 
was. 

The  accident  occurred  at  a  siding  on  the  defendants' 
main  line  at  a  place  called  Bantry. 

The  deceased  left  Medicine  Hat  in  charge  as  engine- 
driver  of  engine  No.  1134,  drawing  a  train  consisting  of  a 
water  car,  3  box  cars,  30  flat  ca'rs,  and  a  caboose.  This  was 
an  extra  train  bound  westward  for  the  gravel  pit  at  Crowfoot, 
near  Bantry  siding,  which  lies  between  Medicine  Hat  and 
Oiowfoot.  The  fireman  McColl,  who  was  on  the  deck  of  the 
engine,  heard  the  door  on  the  right  side  of  the  cab  of  the 
engine  violently  slam  to  and  some  of  the  glass  in  it  breaking. 
Looking  in,  he  saw  the  deceased  lying  on  the  floor  of  the 
cab  with  his  head  and  shoulders  against  the  door.  McColl, 
being  unable  to  open  the  door  because  the  deceased's  body 
was  against  it,  crawled  through  the  opening  made  by  the 
broken  glass  in  the  top  of  it  and  stopped  the  enfs'ino.  He 
examined  the  deceased  and  found  him  unconscious  and 
bleeding  at  the  right  ear  and  matter  running  out  of  his  noHC. 
He  was  taken  on  to  BrodkB,  the  next  station,  and  from  there 
carried  back  to  Medicine  Hat,  where  he  died  the  next  day. 
The  post-mc'rtem  examination  disclosed  the  fact  that  there 
was  a  large  bruise  over  the  left  ear  and  an  operative  wound, 
that  there  were  some  pieces  of  bone  missing  alxive  the  left 
ear;  that  there  were  3  fractures  of  the  skull  and  a  lac^'ra^ 
tion  of  the  brain.  The  medical  witne'^H  who  made  the  ]>mU 
mortem  examination  gave  as  his  opinion  that  the  (hconntd'H 
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death  was  due  to  hiemorrhage  from  branches  of  the  middle 
cerebral  artery  caused  by  some  hard  object  coming  into 
contact  with  the  head,  or  the  head  coming  into  contact  with 
some  hard  object.  I  think  there  is  no  room  for  doubt  npon 
the  evidence  that  this  hard  object  was  a  ledgerwood  post 
planted  by  the  defendants  a  week  before  the  accident  be- 
tween the  main  line  of  the  railway  and  the  siding  at  Bantry, 
which  runs  for  about  2,500  feet  parallel  with  and  at  a 
distance  of  9  feet  north  of  the  main  line.  This  post  was  a 
foot  thick  and  from  14  to  16  feet  above  the  ground,  which 
made  it  higher  than  the  cab  of  a  locomotive.  On  the 
afternoon  of  11th  June,  the  day  following  the  accident, 
Cassidy,  a  conductor  in  the  defendants'  employ,  acting  under 
the  instructions  of  the  railway  superintendent  of  the  division, 
stopped  the  engine  of  his  train  opposite  this  post  and  made 
measurements  to  it  from  the  cab  window,  which  established 
the  fact  that  the  distance  between  the  window  and  this  post 
was  22y2  inches,  the  engine  being  of  the  same  type  as  No. 
1134. 

The  blow  that  the  deceased  received  was,  it  is  clear, 
dealt  to  him  between  the  mile  posts  placed  upon  the  main 
line  east  and  west  of  Bantry  siding.  At  the  east  mile  post 
he  was  uninju'red,  for  he  blew  the  whistle  of  his  engine 
there  and  the  train  was  stopped,  after  his  injuries  were 
sustained,  at  the  w^est  mile  post.  There  was  no  obstacle 
between  these  mile  posts  by  which  he  could  have  been  struck 
except  the  ledgerwood  poet.  There  was  nothing,  so  far  as 
one  can  judge,  in  the  inside  of  the  cab  that  would  have 
inflicted  these  injuries.  The  deceased  had  been  wearing 
a  cap,  but  it  was  not  found  on  his  head  or  in  the  cab  after 
he  was  hurt.  The  cab  projected  over  the  rail  for  over  two 
feet,  and  the  running  board  from  the  cab  to  the  pilot  pro- 
jected over  the  rail  two  feet  at  its  narrowest  point.  The 
deceased  had  been  leaning  out  of  the  window  shortly  before 
this,  and  the  evidence  shews  that  in  the  discharge  of  his 
duty  it  would  be  propeir  for  him  to  extend  his  body  a  con- 
siderable distance  out  of  the  window  to  inspect  the  injector 
under  the  cab,  which  it  was  shewn  was  not  working  properly, 
and  that  if  he  did  so  his  body  would  be  projected  out  of  the 
window  for  more  than  two  feet, 

I  think  Ihis  resume  of  the  facts  shews  that  it  would 
have  been  improper  for  the  trial  Judge  to  withdraw  the 
case  from  the  jury,  and  that  their  verdict  cannot  be  dis- 
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turbed  on  the  ground  of  there  being  no  evidence  to  support 
it. 

6.  Counsel  for  the  defendants  submitted  that  it  was  the 
duty  of  the  trial  Judge  to  have  acceded  to  his  (eounsers) 
request  that  questions  be  submitted  to  the  ju«ry.  He  cited 
Pritchard  v.  Lang,  5  Times  L.  R.  639;  Mader  v.  Halifax 
Electric  Tramways  Co.,  37  S.  C.  B.  98.  It  is  clear,  however, 
that  there  is  no  obligation  on  the  part  of  the  Judge  to  do  so; 
that  is  wholly  in  his  discretion;  but  that  some  eminent 
Judges  deem  it  expedient  to  do  so  in  an  action  of  negligence. 
It  is  clea'f,  too,  that  in  this  jurisdiction  a  jury  is  not  bound 
to  answer  questions;  the  submitting  to  them  of  questions 
is  in  effect  asking  them  to  give  a  special  verdict;  they  are 
undoubtedly  at  liberty  nevertheless  to  render  a  general 
verdict. 

7.  Counsel  for  the  defendants  further  contended  that 
the  damages  should  have  been  assessed  not  by  the  jury  but 
by  the  Judge,  inasmuch  as  the  Ordinance  in  question  says, , 
'*  The  Court  may  give  such  damages,*'  &c.  It  seems  to  me 
that  "  the  Court  '*  in  this  case  means  the  tribunal,  whether 
consisting  of  a  Judge  alone  or  a  Judge  and  a  jury,  before 
whom  the  action  is  tried.  At  all  events  tlie  Judge  did,  by 
his  judgment  founded  upon  the  jury's  verdict,  give  the 
damages  which  the  jury  estimated,  and  which,  it  may  be 
presumed,  were  in  agreement  with  his  own  opinion.  It  is 
true  that  as  a  further  ground  of  appeal  it  was  contended 
that  the  damages  were  excessive,  but,  though  this  g»round 
was  also  adverted  to  in  the  appellants'  factum,  it  was  not 
pressed  in  argument,  and  it  seems  to  me  the  contention 
could  not  be  seriously  made,  especially  in  view  of  the  decision 
of  this  Court  in  Hansom  v.  Canadian  Pacific  R.  W.  Co.  (not 
yet  reported  except  on  another  ground  in  40  S.  C.  R.  194), 
where,  against  the  objection  that  the  damages,  $6,500,  for 
the  loss  of  a  foot  by  a  man  in  much  the  same  station  in  life, 
were  excessive,  the  Court  sustained  the  verdict. 

In  my  opinion,  therefore,  the  appeal  should  be  dismissed 
with  costs. 
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ALBEETA. 

July  24th,  1908. 

FULL  OOURT. 

CANADIAN  PACIFIC  R.  W.  CO.  v.  MEADOWS. 

Vendor  and  Purchaser — Contract  far  Sale  of  Land—Purchm 
Money  Payable  by  Instalments — Default  by  Purchaser 
after  some  Payments  Made — Action  to  Recover  /?«bs«- 
quent  Instalments — Motion  for  Judgment — Remedy  on 
Default  of  Payment — Rescission  —  Forfeiture  —  Relief 
against — Judicature  Ordinance — Specific  Performances- 
Sale  of  Land — Possession — Form  of  Judgment 

Action  by  vendors  to  recover  instalments  of  purchase 
money  overdue  unde»r  a  contract  by  defendant  for  the  pur- 
chase of  land,  and  in  default  for  rescission,  forfeiture  of 
the  moneys  paid  by  the  purchaser,  and  other  relief. 

The  plaintiffs  moved  for  judgment  upon  the  statement 
of  claim,  in  default  of  appearance  and  defence,  and  the 
motion  was  "referred  by  Beck,  J.,  to  the  full  Court. 

The  motion  was  heard  by  Sifton,  C.J.,  Scott,  Harvey, 
Beck,  and  Stuart,  JJ. 

R.  B.  Bennett,  K.C.,  for  plaintiffs. 
J.  C.  F.  Bown,  K.C.,  for  defendant. 

Scott,  J. : — ^This  is  a  reference  by  my  brother  Beck  for 
the  opinion  of  the  Court  en  banc. 

This  is  a  vendors'  action  under  an  agreement  for  the 
saie  of  land.  Plaintiffs  allege  that  the  agreement  provides 
that  time  shall  be  of  the  essence  of  the  contract,  and  that, 
in  default  of  payment  of  the  purchase  money,  the  agreement 
may  be  cancelled  without  any  right  on  the  part  of  the  de- 
fendant to  any  reclamation  or  compensation  tcfr  moneys  paid 
thereunder,  and  that  default  has  been  made  in  payment  of 
certain  instalments  of  the  purchase  money.  The  relief 
sought  by  the  statement  of  claim  is  payment  of  the  overdne 
instalments  of  purchase  money  and  interest,  or,  in  default 
of  such  payment,  a  declaration  that  the  payments  already 
made  be  forfeited  and  the  agreement  "rescinded,  possession, 
directions,  and  costs. 
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The  plaintiffs  are  now  applying  for  judgment  by  default 
of  appearance,  and  claim  to  be  entitled  to  judgment  for  the 
overdue  instalments,  with  interest  up  to  3  months  from  the 
date  of  the  payment  and  costs  of  suit,  and  that,  in  default  of 
payment  thereof  within  that  period,  the  agreement  be  de- 
clared cancelled  and  the  payments  made  thereunder  for- 
feited, that  the  defendant  deliver  up  possession,  and  that 
the  estate  and  interest  of  defendant  in  the  lands  be  fore- 
closed. 

My  brother  Beck,  to  whom  the  application  was  made, 
refused,  for  reasons  stated  by  him,  to  order  rescission  of 
the  agreement,  but  offered  to  give  judgment  declaring 
plaintiffs  entitled  to  specific  performance  of  the  agreement, 
and  that,  in  default  of  payment  of  the  overdue  instalments 
and  interest  within  the  time  limited,  the  lands  should  be 
sold,  and  stated  that  if  plaintiffs  were  unwilling  to  accept  a 
judgment  to  that  effect,  he  would  refer  the  application  to 
the  Court  en  banc. 

It  is  now  contended  on  behalf  of  the  plaintiffs  that  they 
are  entitled  to  the  judgment  applied  for. 

It  appeOTB  to  be  open  to  doubt  whether  in  England  a 
vendor  is  entitled  to  institute  an  action  solely  for  the  can- 
cellation of  a  contract  for  sale,  on  the  ground  that  the 
purchaser  has  made  default  in  the  payment  of  the  purchase 
money.  I  cannot  find  any  English  authority  which  supports 
the  view  that  such  an  action  would  be  maintainable. 

It  has  been  held  in  Manitoba  that  it  would,  but  in 
Hudson's  Bay  Co.  v.  Macdonald,  4  Man.  L.  K.  237,  Killam, 
.1.,  bases  his  judgment  to  that  effect  upon  a  dictum  of 
Jessel,  M.R.,  in  his  judgment  in  Lysaght  v.  Edwards,  2  Ch. 
D.  506.  Upon  referring  to  that  judgment,  I  find  it  is  merely 
to  the  effect  that  a  vendor  is  entitled  to  that  relief  upon  a 
judgment  in  an  action  for  specific  performance,  which  is  the 
usual  form  of  an  action  by  a  vendor  seeking  equitable  relief. 
In  such  an  action,  if  the  vendor  is  found  entitled  to  have 
the  agreement  specifically  performed,  an  order  is  made  for 
the  payment  of  arrears  within  a  specified  time.  If  payment 
be  not  made  within  that  time,  the  vendojr  may  then  apply 
for,  and  he  appears  to  be  entitled  to  obtain,  an  order  for 
the  rescission  of  the  contract. 

The  question  whether  a  vendor  is  entitled  to  maintain 
an  action  merely  for  rescission  or  cancellation  on  the  gi'ound 
of  non-payment  of  the  purchase  money  does  not  appear  to 
me  to  be  material,  as  I  agree  with  my  brother  Beck  in  the 
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conclusion  that  he  has  atrived  at,  that  in  snch  a  form  of 
action  the  vendor  may  be  accorded  the  same  relief  as  if  hiB 
action  were  one  for  specific  performance,  and  that,  if  he  i» 
ultimately  entitled  to  rescission  in  case  of  default  in  payment 
vithin  the  time  limited  by  the  judgment,  I  see  no  reason 
why  the  judgment  should  not  in  the  first  instance  declasre 
that  he  is  entitled  to  that  relief  in  case  of  such  defanlt. 

I  have  shewn  that  in  England  a  vendor  appears  to  be 
entitled  as  of  right  to  an  order  for  rescission  in  case  of 
default  in  payment  within  the  time  limited  by  the  judg- 
ment. The  question  also  arises  whether  he  is  also  entitled 
to  it  here.  I  think  he  would  be  so  entitled  were  it  not  for 
the  provisions  of  sub-sec.  8  added  to  sec.  8  of  the  Judica- 
ture Ordinance  by  sec.  7  of  ch.  5  of  1907,  which  gives  to 
the  Court  here  power  to  relieve  against  all  penalties  and  for- 
feitures. Tlie  rescission  of  a  contract  of  sale  for  non- 
payment of  the  purchase  money  will  in  some  cases,  if  not  in 
all,  constitute  a  forfeiture  of  the  purchasers  interest  in 
the  land,  and  I  see  no  reason  why  the  Courts  here  shonld 
not,  under  the  sub-section  referred  to,  relieve  against  it  in 
cases  where  the  circumstances  justify  such  relief. 

It  was  contended  on  behalf  of  plaintifts  that,  as  the 
defendant  had  not  appeared,  the  Comi  should  not  be 
astute  to  discover  or  grant  him  any  relief  which  he  has  not 
claimed. 

In  my  view  the  effect  of  a  defendant  not  appearing  is 
that  he  leaves  it  to  the  Court  to  grant  to  the  plaintiff  only 
such  relief  as,  under  the  circumstances  of  the  case,  iie  is 
reasonably  entitled  to.  Upon  an  application  to  a  Judge  for 
judgment  in  default  of  appearance  in  an  action  such  as  this, 
he  may  not  consider  it  his  duty,  but  it  is  certainly  within 
his  province,  to  inquire  into  the  circumstances  relating 
to  the  subject  matter  of  the  action,  and  the  interests  of 
the  parties  therein,  and  to  take  those  matters  into  con- 
sideration in  determining  the  form  and  effect  of  the  jndg^ 
ment  to  which  the  plaintiff  is  entitled. 

In  cases  where  a  vendor  is  found  entitled  to  a  judgment 
for  rescission  of  the  contract,  and  elects  to  take  judgment 
therefor,  he  is  not  entitled  as  well  to  a  judgment  for  dam- 
ages for  breach  of  the  agreement:  Henty  v.  Schroder,  12 
Ch.  D.  666.  It  is  not  by  any  means  clear  that  he  is  entitled 
to  a  judgment  declaring  that  payments  made  by  him  either 
on  account  of  the  purchase  money  or  by  way  of  deposit  *re 
forfeited:  Griffiths  v.  Vesey,  [1906]  1  Ch.  706;  Hutchison 
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V.  Humphreys,  54  L.  J.  Ch.  650.  In  fact  it  appears  to  be 
open  to  question  whether,  upon  a  judgnient  for  rescission, 
the  purchaser  is  not  entitled  to  'recover  from  the  vendor 
any  moneys  paid  on  either  account:  see  Clark  v.  Wallis, 
35  Beav.  4G0;  Griffiths  v.  A'esey  (supra);  Barton  v.  Capewell 
Continental  Co.,  68  L.  T.  R.  857;  Jackson  v.  Delvadich,  48 
Sol.  J.  687;  Macreth  v.  Marlar,  29  Eng.  Rep.  1156. 

It  is  unnecessary  upon  this  'reference  to  consider  the 
effect  of  the  provision  in  the  agreement  which  authorizes  the 
plaintiffs  in  case  of  defendant's  default  to  cancel  the  agree- 
ment and  forfeit  the  moneys  paid  on  account  of  the  pur- 
chase money.  1  therefore  refrain  from  expressing  any 
opinion  upon  it. 

For  the  reasons  I  have  stated,  I  am  of  opinion  that  it 
was  within  the  discretion  of  my  brother  Beck  to  give  the 
judgment  he  prpposed  to  give  and  to  refuse  to  'rescind  the 
agreement. 

SiFTON,  C.J.,  Harvey  and  Beck,  JJ.,  concurred. 

Stuart,  J.  (dissenting): — I  think  it  is  quite  clear  that 
a  suit  by  a  vendor  upon  an  agreement  for  sale  to  recover 
intermediate  instalments  of  the  purchase  money  should  in 
general  be  treated  as  an  action  for  specific  performance. 
Where  a  difficulty  as  to  title  arises,  which  is  not  the  case 
here,  it  is  true  that  there  may  be  some  trouble  as  to  the 
proper  form  of  the  order,  but  we  are  not  concerned  with 
that  question  now.  Counsel  for  the  plaintiffs,  while  not 
distinctly  admitting  that  such  an  action  ought  in  every 
case  to  be  so  treated,  practically  acquiesced  in  such  a  course 
being  taken  in  the  present  instance,  and  consented  that 
a  day  should  be  named  upon  or  before  which  the  defend- 
ant must  pay  the  arrears  of  the  pujrchase  money.  It  wai 
with  respect  to  the  rights  which  would  accrue  to  the 
plaintiffs  in  case  the  defendant  should  fail  to  pay  by  the 
day  named  that  the  whole  argument  before  us  was  con- 
cerned. The  plaintiffs  contended  that  they  would  in  such 
event  have  an  absolute  right  to  a  declaration  that  the 
contract  be  rescinded,  and  that  there  would  be  no  discretion 
in  the  Court  to  deny  this  right  and  force  a  sale  in  lieu 
thereof. 

In  the  first  place  I  cannot  bring  my  mind  to  assent  to 
the  proposition  that  this  question  is  a  mere  question  of 
practice.     The  mere  statement  of  the  question  argued  is 
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8U«rely  in  itself  sufficient  to  shew  that  it  cannot  be  looked 
upon  as  a  question  of  practice.  The  question  whether  or 
not  a  party  to  an  agreement  has  in  a  certain  event  acquired 
a  right  to  declaration  by  the  Court  that  the  contract  is  te- 
scindedy  is  surely  a  question  of  his  substantive  rights,  a 
grave  question  of  the  general  law  of  contracts,  and  not  a 
mere  question  of  procedure  which  may  vary  in  different 
jurisdictions  and  according  to  the  discretion  of  different 
Courts. 

After  a  careful  examination  of  the  cases,  I  am  of  opinion 
that  under  the  law  of  England  a  vendor  hae  a  tight,  if  not 
in  the  first  instance,  at  any  rate  upon  failure  of  the  pur- 
chaser to  comply  with  an  order  for  payment  made  in  a  suit 
for  specific  performance,  to  ask  for  an  order  that  the  con- 
tract be  rescinded.  It  seems  to  me  that  no  other  conclusion 
can  be  drawn  from  the  numerous  cases  in  which  a  plaintiff 
vendor  asked  for  such  an  order  and  at  once  teceived  it  with- 
out question  except  as  to  terms,  than  the  conclusion  that 
he  was  clearly  entitled  to  it.  The  fact  that  this  right  was 
never,  so  far  as  I  can  find,  discussed  or  questioned,  shews 
conclusively,  I  think,  that  it  did,  and  in  England  at  least 
does,  still  exist. 

The  only  question,  therefore,  is  whether  anything  has 
been  enacted  here  in  this  province  which  has  changed  the 
law. 

It  is  said  that  because  the  legislature  of  Alberta  by 
statute  7  Edw.  VII.  ch.  5,  sec.  7,  sub-sec.  2  (8),  enacted 
that,  "  Subject  to  appeal  as  in  other  cases,  the  Court  shall 
have  power  to  relieve  against  all  penalties  and  forfeitures, 
and  in  granting  such  relief  to  impose  such  terms  as  to  costs, 
expenses,  damages,  compensation,  and  all  other  matters  as 
the  Court  sees  fit,"  therefore  this  Court  has  power  to  do 
something  in  this  case  which  the  Courts  of  England  never 
had  power  to  do.  I  am  sorry  to  say  that  I  find  myself  un- 
able to  assent  to  this  proposition.  It  is  true  that  no  such 
provision  is  contained  in  the  English  JudicatuTe  Acts,  and 
it  is  t  hero  fore  ])robably  also  true  that  this  Court  may  be 
able  to  relieve  against  a  forfeiture  in  cases  in  which  the 
Courts  of  Eno:land  have  never  yet  assumed  to  exercise 
that  ))owcM\  ])ut,  however  that  may  be,  I  am  of  opinion 
that  the  Covi'rts  of  equity  in  England,  long  before  the 
Judicature  Act,  did  exercise  the  power  of  relieving  against 
forfeitures  incurred  through  non-payment  of  money. 
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In  Reynolds  v.  Pitt,  19  Ves.  Jr.  134,  34  Eng.  Rep.  468, 
Lord  Eldon,  Lord  Chancellor,  said:  "The  origin  of  the 
doctrine  is  to  be  attributed  to  those  cases  in  which  relief 
was  given  originally  with  reference  to  non-payment  of 
money  at  the  specified  time;  this  Court  holding  that  by 
the  payment  of  interest  the  party  was  put  in  just  the  same 
i^tate  as  if  the  principal  had  been  paid  at  the  time  stipu- 
lated.'' 

Indeed  I  cannot  understand  what  else  the  Court  of  equity 
were  doing  when  they  granted  specific  performance  of 
an  open  contract  for  the  sale  of  land  at  the  suit  of  the  pur- 
chaser, who  was  a  few  days  late  in  payment  of  the  pur- 
chase money,  where  time  was  not  of  the  essence  of  the  con- 
tract, than  relieving  against  a  forfeitu're. 

At  law  the  money  had  to  be  paid  on  the  day  named,  but, 
as  long  as  the  purchaser  came  in  in  a  reasonable  time,  and 
was  not  guilty  of  laches,  he  could  get  specific  performance 
if  he  went  into  equity. 

In  granting  specific  performance  at  the  suit  of  the 
^endo^,  the  Courts  always  fixed  a  day  for  the  payment  of 
the  money,  necessarily  much  later  than  the  date  fixed  in 
the  agreement,  and  there  are  numerous  oases  where,  al- 
though the  purchaser  did  not  pay  on  that  day,  a  new'  day 
was  given.    Surely  this  is  relieving  against  a  forfeiture. 

Moreover,  such  a  course  is,  in  my  view,  the  only  thing 
that  can  in  strictness  be  called  relieving  against  a  forfeiture ; 
I  mean  the  course  of  preserving  by  postponement  after 
postponement  the  rights  of  the  purchaser  under  the  agree- 
ment. What,  it  must  be  asked,  is  the  right .  of  the  pur- 
chaser under  the  agreement  which  the  Court  will  en- 
deavour as  long  as  possible  to  preserve  from  destruction? 
The  right  is  simply  to  have  a  conveyance  of  the  land  upon 
payment  of  the  purchase  money.  The  Court,  I  grant,  will 
struggle  to  preserve  that  right  for  the  purchaser  as  long  as 
it  possibly  can,  and  does  so  by  naming  new  days  for  the 
payment.  But  if  the  purchaser  will  not  or  cannot  pay, 
there  comes  a  time  when  it  is  impossible  to  preserve  his 
rights,  simply  because  he  is,  in  the  last  resort,  the  only  one 
who  can  preseirve  them  and  that  only  by  exercising  them. 

The  purchaser  who  has  paid  some  money  under  an 
agreement  of  sale  has,  as  I  conceive  it,  two  interests:  first, 
an  interest  in  the  property  to  the  extent  of  the  money  paid ; 
second,  a  right  to  'receive  a  title  when  he  pays  the  balance. 
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I  agree  that  the  Court  may  and  ought,  with  certain 
limitations  presently  to  be  mentioned,  to  preserve  the  first 
from  forfeiture.  I  agree  also  that  it  will  as  long  as  possible 
preserve  the  second  right  by  postponements  of  the  day  for 
completion,  but  I  cannot  agree  that  when  the  Court  lays 
its  own  hands  upon  the  property  and  orders  a  sale,  calling 
in  a  new  purchaser  and  forcing  a  new  agreement,  it  is  there- 
by merely  preserving  from  destruction  the  purchasers 
rights  under  the  agreement,  which,  as  I  have  said,  are 
merely  that  he  may  pay  the  purchase  money  and  receive 
a  title.  This  latter  alone  can,  in  my  view,  be  called  a  relief 
from  forfeiture.  By  ordering  a  sale  the  Court  gives  the 
purchaser  something  vastly  different  from  his  rights  under 
the  agreement.  Instead  of  preserving  his  right  to  pay  the 
purchase  money  and  get  a  title,  it  allows  a  new  party  to 
pay,  not  the  pu'rchase  money,  but  other  purchase  money 
under  a  new  agreement,  and  to  get  a  title,  and  it  gives  the 
original  purchaser  not  his  rights  under  the  agreement  but 
the  proceeds  of  the  sale. 

By  ordering  a  sale  the  Comt  is  not  relieving  against  a 
forfeiture;  it  is  actually  enforcing  one.  Once  the  proper^ 
is  sold  under  a  decree,  the  purchaser's  'right  to  get  that 
property  upon  payment  of  money  is  forever  gone,  and,  in- 
stead, he  may  have  a  judgment  against  him  enforceable  by 
execution  if  there  happens  to  be  a  balance  still  due  after 
the  application  of  the  proceeds.  This  only  makes  it  clearer 
that  it  is  impossible  in  the  nature  of  things  to  avoid  a 
forfeiture  in  the  long  run  if  the  purchaser  will  not  or  can- 
not exercise  his  rights  by  payment.  In  my  view,  it  is  no 
answer  to  say  that  the  Court  gives  him  or  preserves  him  his 
rights  by  giving  him  the  benefit  of  the  proceeds  of  the 
sale.  The  purchaser  has,  as  I  have  said,  a  pecuniary  inter- 
est in  the  property  to  the  extent  of  payments  made.  He 
has  no  pecuniary  interest  beyond  that;  he  Yika  simply  a  right 
to  get  the  title  if  he  pays  the  balance.  That  is  a  different 
thing  altogether,  in  my  view,  from  a  pecuniary  interest  in 
the  property  over  and  above  the  amounts  paid,  and  it  is 
this  non-existent  pecuniary  interest  that  the  Cottrt  gives 
him  when  it  hands  over  to  him  or  to  his  benefit  the  proceeds 
of  the  sale  beyond  what  he  has  paid. 

It  may  be  said  that  this  is  really  irrelevant  as  being 
rather  a  reason  why  the  diseretion  should  not  be  exercised  in 
a  particular  way  than  as  a  proof  that  the  discretion  docs 
not  exist  at  all.    The  real  point  is,  however,  in  my  viev, 
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that  the  question  to  be  decided  is  shifted.  It  becomes  really 
a  question  whether,  when  a  forfeiture  must  be  enforced  in 
some  form,  the  Court  has  a  discretion  to  say  which  of  two 
possible  forms  it  will  take,  whether  that  of  rescission  or 
that  of  sale.  This  being  so,  the  power  of  the  Court,  what- 
ever powe^  it  has,  cannot  rest  upon  its  equitable  jurisdiction 
to  relieve  from  a  forfeiture,  because  the  circumstances  are 
such  that  it  cannot  do  that  in  any  case.  The  power  to 
order  rescission  is  pethaps  discretionary  as  being  an  ezer- 
cise  of  the  equitable  jurisdiction  of  the  Court.  If  rescis- 
sion is  refused,  in  my  view  the  vendor  is  driven  back  to 
his  rights  at  law.  I  cannot  bring  my  mind  to  assent  to 
the  proposition  that  when  an  owner  of  property  agrees  to 
part  with  it,  on  condition  of  being  paid  some  money  by  a 
particular  person,  if  that  person  cannot  or  will  not  perform 
the  condition,  the  Court  has  still  a  right  or  power  to  force 
the  vendor  to  part  with  it  anyway. 

It  is  true,  I  agree,  that  the  Court  will  relieve  against 
the  forfeiture  in  the  proper  sense  of  those  terms,  but,  in 
my  view,  there  comes  a  time  when  if  the  purchaser  after 
repeated  acts  of  grace  on  the  part  of  the  Court  in  granting 
futther  time  for  the  exercise  of  his  rights  cannot  or  will 
not,  I  think  ^t  makes  no  difference  which,  exercise  those 
rights,  then  the  vendor  has  a  right  to  say  that  no  more  grace 
shall  be  given,  and  has  a  right  to  ask  that  the  contract  be 
declared  at  an  end.  All  the  orde^rs  for  rescission  which  have 
been  made  in  England  in  suits  by  the  vendor  for  specific 
performance,  after  repeated  defaults  by  the  purchaser,  have, 
in  my  view,  been  made  when  the  Courts  had  just  as  la'rge 
powers  at  least  upon  this  question  to  relieve  against  for- 
feitures as  we  now  have;  and,  as  the  right  of  the  vendor 
to  ask  for  rescission  was  never  questioned,  I  think  it  is 
still  the  law  that  he  has  the  right  here  in  this  province, 
after  the  Court  has  given  the  purchaser  ample  time  for  pay- 
ment and  after  default  is  again  made,  to  ask  that  such  an 
order  be  then  made. 

For  reasons  I  have  given,  I  think  thefre  may  be  discre- 
tion to  refuse  rescission,  but  no  discretion  to  order  a  sale 
if  the  vendor  refuses.  If  rescission  is  refused,  the  vendor 
may  do  what  he  might  have  done  anyway  out  of  the  Court, 
declare  rescission,  and,  if  the  purchaser  is  in  possession, 
sue  for  ejectment.  The  purchaser  may  counterclaim 
for  specific  performance,  which  may  be  granted  or 
refused;  if  granted,  we  arrive  at  the  same  position  by  a 
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different  route ;  but,  I  think,  if  payment  is  not  made  by  the 
day  named,  there  must  then  be  either  rescission  or  at  least 
ejectment,  which  will  serve  the  vendor  as  well. 

A  good  deal  was  said  about  the  relationship  of  trustee 
and  cestui  que  trust  and  mortgagor  and  mortgagee.  It 
seems  to  me  that  those  expressions  have  in  reality  been  used 
in  speaking  of  vendors  and  purchasers  merely  in  an  illns- 
irative  sense.  The  purchaser,  it  is  said,  is  a  trustee  for 
the  vendor  for  the  balance  of  the  purchase  mouey.  Could 
he  be  proceeded  against  for  embezzling  it?  The  qnestioD 
contains  the  answer.  The  Court  of  Chancery  in  England  is, 
I  think,  as  keen  to  discover  the  relationship  of  trustee  and 
cestui  que  trust  as  any  Court  in  the  world,  and  I  have 
failed  to  discover  any  case  in  which  that  Court  has  applied 
the  principles  of  that  relationship  in  the  way  it  was  sng- 
gcsted  that  they  might  be  applied  here.  The  same  remarks 
apply  to  the  suggestion  about  the  relationship  of  mortgagor 
and  mortgagee. 

I  am,  however,  of  opinion  that  in  making  such  an  order 
the  principle  to  be  adopted  is  to  restore  the  parties  as 
far  as  possible  to  their  antecedent  position,  the  principle 
of  restitutio  in  integrum.  See  Cyc.  of  Procedure  and  Prac- 
tice, vol.  16,  p.  80;  Am.  &  Eng.  Encyc.  of  Law,  2nd  ed.,  toI. 
24,  p.  620;  Williams  on  Vendors  and  Purchasers,  p.  951. 

It  would  clearly  be  a  forfeiture  if  the  plaintifis  were 
allowed  to  retain  all  pajrments  made  by  the  defendant.  1 
think  the  proper  course  is  indicated  in  a  general  way  by 
Romilly,  M.R.,  in  Clark  v.  Wallis,  35  Beav.  460.  There 
should  be  a  reference  to  the  clerk  to  fix  the  amount  due 
to  the  plaintiff  for  principal,  interest,  and  costs,  and  to 
fix  a  day  for  payment  not  less  than  (say)  one  month  from 
the  date  of  the  certificate,  though  the  exact  time  should 
of  course  be  in  the  discretion  of  the  Judge  in  wch  case, 
and  upon  non-payment  I  think  the  plaintiffs  would  be  en- 
titled to  an  order  for  rescission,  but  such  order  should  be 
accompanied  by  a  reference  to  the  clerk  to  ascertain  the 
amounts  paid  to  the  plaintiffs  on  account  of  the  purchase 
money,  and  to  ascertain  the  rental  value  of  the  premises 
during  the  time  the  defendant  has  been  in  possession,  to 
add  this  amount  to  the  costs  of  the  plaintiffs,  and  deduct 
the  total  from  the  amounts  paid  to  the  plaintiffs  on  the 
purchase  money,  and,  upon  payment  of  the  balance,  if  any, 
into  Court,  the  plaintiffs  should  have  the  order  for  rescis- 
sion and  for  possession.     If  the  amount  of  the  costs  and 
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rental  value  exceed  the  amountB  paid  on  the  purchase 
money^  the  plaintiffs  should  have^  in  addition  to  the  order 
for  rescission  and  possession,  judgment  against  the  defend- 
ant for  the  balance.  I  think,  also,  the  Judge  making  the 
order  of  'reference  might,  in  his  discretion,  direct  the  clerk 
to  allow  the  defendant  interest  at  the  legal  rate  on  th** 
moneys  paid,  and  that  in  case  the  balance  is  in  favour  of 
the  defendant,  he  should  be  declared  to  have  a  lien  on  the 
land  to  secure  the  payment  of  this  balance  by  the  vendor. 

All  of  these  conditions  should  be  to  a  large  extent  in 
the  discretion  of  the  Judge  making  the  order  for  rescission. 


ALBEETA. 

July  24th,  1908. 

FULL  COURT. 

WINTERBUEN  FARM  CO.  v.   EDMONTON,  YUKON, 
AND  PACIFIC  R.  W.  CO. 

Railway — Duty  of  Railway  Company  to  Fence — Breach  of 
Statutory  Duty^Railway  Act,  190S,  sees.  199,  29^—Railr 
way  Act,  R.  S.  C,  1906  ch.  37,  sees.  25Jf,  W— Right  to 
Damages — Fence  Ordinance — Pleading — ^^  Not  Ouilty  by 
Statute/' 

Appeal  by  defendants  the  Edmonton,  Yukon,  and  Paci- 
fic R.  W.  Co.  from  the  judgment  of  Harvey,  J.,  upon  the 
findings  of  a  jury,  in  favour  of  plaintiffs  for  the  recovery 
of  $1,202.50  against  the  appellants  in  an  action  for  dam- 
ages for  breaking  down  plaintiffs'  fences,  failing  to  fence 
the  railway  of  the  appellants,  and  for  damage  done  by  cattle 
getting  from  the  railway  right  of  way  upon  the  plaintiffs' 
land. 

The  appeal  was  heard  by  Sifton,  C.J.,  Scott,  Bec:;, 
and  Stuart,  JJ. 

0.  M.  Biggar,  for  appellants. 
G.  B.  O'Connor,  for  plaintiffs. 

Beck,  J.: — Judgment  was  entered  on  the  trial  of  this 
action  by  Mr.  Justice  Harvey  upon  the  verdict  of  the  juty 
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for  $1,202.50  and  costs  against  the  defendants  the  Edmon-* 
ton,  Yukon,  and  Pacific  Railway  Company,  the  action  being 
dismissed  as  against  the  other  defendants.  The  action 
was  to  recover  damages  arising  by  reason  of  the  defendants, 
in  the  course  of  the  construction  of  the  railway,  breaking 
down  the  plaintiffs'  fences  and  omitting  to  fulfil  their 
statutory  duty  to  erect  fences  on  each  side  of  their  rail- 
way where  it  intersected  the  plaintiffs'  land,  in  conseqnence 
whereof  straying  cattle  passed  ftom  the  railway  right  of 
way  on  to  the  plaintiffs'  land.  The  case  went  to  the  jury 
and  was  considered  by  the  learned  trial  Judge,  evidently 
witliout  objection  on  either  side,  solely  as  grounded  upon 
the  defendants'  breach  of  their  statutory  duty.  The  dam- 
ages were  sustained  during  the  autumn  of  19U6  and  the 
fpring  of  1907.  The  question  of  the  liability  of  these  de- 
fendants depends  upon  the  meaning  of  sec.  199  of  the 
Railway  Act  of  1903  (3  Edw.  VII.  ch.  58),  which  in  the 
Railway  Act,  R.  S.  C.  1906  ch.  37,  which  came  into  effect 
on  31st  January,  1907,  has  become  sec.  254.  The  difference 
between  the  wording  of  the  two  sections  is  not  of  import- 
ance in  considering  the  present  case.  Section  199  of  the 
Act  of  1903  is  as  follows:  "The  company  shall  erect  and 
maintain  upon  the  railway  fences,  gates,  and  cattle-guards, 
as  follows: 

"(a)  Fences  of  a  minimum  height  of  4  feet  6  inches  on 
each  side  of  the  railway. 

"  (b)  Swing  gates  in  such  fences,  of  the  minimum  height 
aforesaid,  with  proper  hinges  and  fastenings,  at  farm  cross- 
ings; provided  that  sliding  or  hurdle  gates,  already  con- 
structed, may  be  maintained. 

"  (c)  Cattle-guards,  on  each  side  of  the  highway,  at 
every  highway  crossing  at  rail-level  by  the  railway.  The 
railway  fences  at  eveiy  such  crossing  shall  be  turned  into 
the  respective  cattle-guards  on  each  side  of  the  highway. 

"  2.  Such  fences,  gates,  and  cattle-guards  shall  be  suit- 
able and  suflicient  to  prevent  cattle  and  other  animals  from 
getting  on  the  railway. 

"  3.  Whenever  the  railway  passes  through  any  locality  in 
which  the  lands  on  either  side  of  the  railway  are  not  im- 
proved or  settled,  and  inclosed,  the  company  shall  not  be 
required  to  erect  and  maintain  such  fences,  gates,  and  cattle- 
guards,  unless  the  Board  otherwise  orders  or  directs.*' 

Section  294  of  the  Act  of  1903,  which  has  become  sec. 
427  of  the  R.  S.  C.  of  1906,  is  as  follows:  "The  company. 
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or  any  director  or  officer  thereof,  or  any  receiver,  trustee, 
lessee,  agent,  or  person,  acting  for  or  employed  by  the 
company,  doing,  causing,  or  permitting  to  be  done,  any 
matter,  act,  or  thing  contrary  to  the  provisions  of  this  or 
the  special  Act,  or  to  the  orders  or  directions  of  the  Gover- 
nor in  council,  or  of  the  Board  or  Minister  made  hereunder, 
or  omitting  to  do  any  matter,  act,  or  thing  required  to 
be  done  on  the  part  of  any  such  company,  or  person,  is 
liable  to  any  person  injured  thereby  for  the  full  amount  of 
damages  sustained  by  such  act  or  omission;  and  if  no  other 
penalty  is,  in  this  or  the  special  Act,  provided  for  any  such 
act  or  omission,  is  liable,  for  each  offence,  to  a  penalty  of 
not  less  than  $20^  and  not  more  than  $5,000,  in  the  discre- 
tion of  the  Court  before  which  the  same  is  recoverable/' 

I  think  the  law  is  that  where  a  statutory  duty  is  im- 
posed, the  neglect  by  the  party  upon  whom  the  duty  is 
imposed  to  fulfil  the  duty  gives  a  right  of  action  to  any 
patty  sustaining  damage  in  consequence  of  the  breach  of 
the  statutory  duty,  unless  the  terms  of  the  enactment  are 
such  as  clearly  indicate  that  the  statutory  duty  is  imposed 
only  for  the  benefit  of  a  class  of  persons  of  which  the 
plaintiff  is  not  one,  or  only  to  avoid  certain  consequences 
in  which  those  complained  of  are  not  included.  The  cases 
were  discussed  at  length  du'ring  the  course  of  the  argument, 
and  a  number  of  them  are  annotated  and  noted  in  19  R.  C. 
pp.  42  et  seq. 

It  was  contended  on  behalf  of  the  appellants  (the  Ed- 
monton, Yukon,  and  Pacific  Eailway  Company)  that  the 
enactment  now  under  consideration  does  disclose  that  its 
intention  was  that  the  fences,  the  duty  of  constructing 
v-hich  is  imposed  upon  the  railway  company,  are  for  the 
purpose  of  preventing  animals  getting  upon  the  'railway 
right  of  way  and  being  injured  thereon,  and  not  for  the 
purpose  of  preventing  them  passing  from  the  railway  right 
of  way  on  to  the  lands  of  adjoining  owners  and  doing  dam- 
age thereon.  This  contention  was  based  principally  upon 
the  history  of  the  legislation  with  reference  to  fences, 
commencing  with  the  C.  S.  C.  1859  ch.  66,  and  decisions 
upon  the  Acts  preceding  the  Act  of  1903. 

In  my  opinion,  the  differences  between  the  provisions 
with  regard  to  fences  as  they  stand  in  the  Act  of  1903  and 
the  earlier  provisions  with  regard  to  the  same  matter  are 
such  as  to  make  the  decisions  upon  the  earlier  provisions 
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inapplicable  to  the  present  provisions.  I  can  find  no  in- 
tention disclosed  in  sec.  199  that  the  fences  required  to  be 
erected  are  not  intended  for  all  purposes  which  they  nuj 
serve.  If,  therefore,  the  section  stood  alone,  I  should  so 
bold,  but  the  correctness  of  this  view  is,  it  seems  to  ine, 
put  beyond  question  by  the  provisions  of  sec.  294  of  the 
Act  of  1903  already  quoted*  Its  terms  are  quite  geut-nii- 
'*  The  company  .  .  omitting  to  do  any  matter,  act  or 
thing  required  to  be  done  on  the  part  of  any  such  com- 
pany ...  is  liable  to  any  person  injured  thereby  for 
the  full  amount  of  damages  sustained  by  such  .  .  • 
omission.'^ 

This  view  is  supported  by  Levesque  v.  New  Brunswick 
K.  W.  Co.,  29  X.  B.  R.  588,  and  Lizotte  v.  Temiscouata  B. 
W.  Co.,  3  X.  B.  B.  397. 

The  opinion  I  have  expressed  is  that  of  the  learned  trial 
Judge  merely  put  in  different  form.  I  think,  therefore, 
the  appeal  should  be  dismissed  with  costs. 

SiFTON,  C.J.,  and  Scott,  J.,  concurred. 

Stuart,  J. : — ^It  was  urged  on  behalf  of  the  respondents 
that  the  appellants  were  not  entitled  to  lely  in  any  way 
upon  the  provisions  of  the  Fence  Ordinance,  because  that 
Ordinance  had  not  been  specially  pleaded.  In  answer  to 
this  the  appellants  contended  that  having  pleaded  "not 
guilty  by  statute  '*  they  were  entitled  to  set  up  any  defence 
which  might  be  available  to  them  under  that  Ordinance. 
The  effect  of  this  plea  has  not,  so  far  as  I  have  been  aKe 
to  discover,  been  considered  either  by  this  Court  or  by  the 
previously  existing  Territorial  Court,  and  it  may  be  advis- 
able to  say  something,  not  in  the  hope  of  clearing  the 
whole  point  up,  which  would  be  very  difficult,  but  rather 
perhaps  to  shew  in  how  unsatisfactory  a  condition,  at  least 
in  my  view,  the  whole  matter  stands.  At  the  outset  I  am 
very  glad  to  have  this  opportunity  of  saying  that  on  a  closer 
examination  of  the  matter  it  has  become  fairly  clear  to  me 
that  I  perhaps  went  astray  in  the  decision  I  gave  in  the 
case  of  Toll  v.  Canadian  Pacific  E.  W.  Co.,  ante  795,  which 
has  been  re^'iewed  by  the  other  members  of  this  Court.  It  i? 
clear  that  at  common  law  a  defendant  by  pleading  the  gen- 
eral issue,  which,  in  an  action  on  the  case  for  a  tort,  took 
the  form  of  a  plea  of  "not  guilty,**  could  raise  by  hi? 
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evidence  almost  any  kind  of  a  defence,  including  even 
matter  which  ordinarily  would  have  to  be  pleaded  as  matter 
of  confession  and  avoidance.  After  a  more  careful  exam- 
ination of  such  authorities  as  are  available  here,  I  have 
been  unable  to  discover  the  exact  extent  of  the  limitation 
implied  in  the  word  "  almost,"  which  is  continually  used, 
as  I  have  just  used  it,  in  referring  to  the  character  of  the 
defences  allowable  under  the  plea  in  question. 

By  Kule  of  Court  of  Hilary  Term,  4  Wm.  IV.,  it  was 
ordered  that  in  actions  on  the  case  the  plea  of  "  not  guilty  " 
should  operate  only  as  a  denial  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defend- 
ant, and  not  of  the  facts  stated  in  the  indictment,  and  that 
no  other  defence  than  such  denial  should  be  admissible 
under  that  plea.  This  Eule  was  made,  however,  in  pur- 
suance of  the  Act  3  &  4  Wm.  IV.  ch.  42,  sec.  1,  which 
provided  that  no  such  Eule  or  Order  should  have  the  effect 
of  depriving  any  person  of  the  power  of  pleading  the  gen- 
eral issue  and  of  giving  the  special  matter  in  evidence  in 
any  case  wherein  he  then  was  or  thereafter  should  be  en- 
titled so  to  do  by  virtue  of  any  Act  of  Parliament  then  or 
thereafter  to  be  in  force:  see  Haine  v.  Davey,  10  L.  J. 
Q.  B.  167.  In  Williams  v.  Jones,  11  A.  &  T.  643,  quoted 
in  Mason  v.  Mossop,  29  U.  C.  R.  505,  Lord  Denman,  C.J., 
said:  "  I  thought  tha't  the  plea  put  in  issue  nothing  but  the 
defence  which  the  statute  gave,  and  had  not  the  effect  of 
an  ordinary  plea  of  *not  guilty.'  But  that  construction 
has  since  been  held  erroneous.'' 

In  Maund  v.  Monmouthshire  Canal  Co.,  1  Car.  &  M. 
at  p.  33,  Cresswell,  J.,  said :  *^  My  brother  Patteson  informs 
me  that  14  Judges  had  a  meeting  to  settle  the  question  as 
to  what  could  be  given  in  evidence  under  the  plea  of  '  not 
guilty  by  statute,'  and  he  tells  me  that  the  majority  of  the 
Judges  were,  of  opinion  that  every  defence  that  could  be 
specially  pleaded,  whether  founded  entirely  on  the  statute 
or  partly  on  the  statute  and  partly  not,  or  if  it  was  a 
defence  wholly  independent  of  the  statute,  may  be  given 
in  evidence  under  the  plea  of  'not  guilty  by  statute.'" 

These  decisions  apparently  settled  the  practice,  and  in 
Toll  V.  Canadian  Pacific  E.  W.  Co.  I  was  possibly  led  astray 
by  a  chapter  in  Chitty  on  Pleading  published  in  1847, 
before  the  Common  Law  Procedure  Act,  which  on  the  face 
of  it  appears  to  be  dealing  with  the  old  common  law  plea 
of  "not  guilty,"  which  was  originally  as  wide  as  the  later 
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plea  of  "  not  guilty  by  statute  "  continiied  to  be,  and  makt^ 
no  reference  to  the  limitation  of  the  common  law  plea  by 
the  Rules  of  1834. 

It  was  in  1836  that  a  Rule  was  passed  proTiding  that 
where  a  defendant  shall  plead  the  general  issue,  intending 
to  give  the  special  matter  in  evidence  by  virtue  of  an  Act 
of  Parliament,  he  shall  insert  the  words  "  by  statute  "  in  the 
margin  of  such  plea.  And  again  in  1853  this  Bule  was 
enlarged  so  as  to  provide  that  the  pairticular  Act  and  sec- 
tion thereof,  and  whether  the  Act  was  public  or  otherwise, 
should  also  be  inserted  in  the  margin.  At  the  same  time, 
I  would  gather,  for  the  Rule  appears  in  Upper  Canada  in 
1856,  that  a  Rule  was  made  that  "  nothing  in  these  Kules 
shall  affect  the  right  of  any  defendant  to  plead  '  not  guilty 
by  statute,^  and  every  such  defence  of  'not  guilty  by 
statute  ^  shall  have  the  same  effect  as  a  plea  of  '  not  giulty 
by  statute  ^'  has  heretofore  had,  but,  if  the  defendant  so 
plead,  he  shall  not  plead  any  other  defence  without  the  leave 
of  the  Court  or  a  Judge."  These  Rules  now  appear  as 
Order  19,  Rule  12,  and  Order  21,  Rule  19,  of  the  English 
Rules  of  1883,  and  the  former  appears  as  our  Rule  113, 
while  the  latter  is  in  force  here  of  course  by  virtue  of  sec- 
21  of  the  Judicature  Ordinance. 

Now,  it  is  at  first  sight  difficult  to  understand  why  it 
was  thought  necessary  to  provide  that  a  defendant  wha 
pleads  "  not  guilty  by  statute  "  should  not  plead  any  other 
plea  except  by  leave,  for  it  was  plain  that  if  the  plea  had 
the  effect  of  the  old  common  law  plea  of  the  general  issue, 
there  never  would,  at  least  in  any  case  which  can  at  this 
date  be  imagined,  be  any  need  of  pleading  specially.  It 
will  appear,  however,  from  an  examination  of  such  cases^ 
as  Ross  V.  Clifton,  11  A.  &  E.  631,  Legge  v.  Lloyd,  10 
L.  J.  C.  P.  19,  Heale  v.  McKenzie,  3  L.  J.  Ex.  228,  that 
defendants  were  attempting  to  plead  *^  not  guilty,"  by  virtue 
of  the  liberty  given  by  some  statute  so  to  do,  and  to  add 
special  pleas  also,  and  that  the  Courts  found  it  necessary 
to  discourage  the  practice,  and  it  was,  no  doubt,  as  a  further 
discouragement  that  the  direct  Rule  was  made  in  1853. 
Speaking  for  myself  I  am  bound  to  say  that  I  shall  hereafter 
incline  very  strongly  towards  the  views  adopted  by  the 
Courts  in  the  cases  I  have  cited,  and  to  'refuse  such  leate 
when  it  is  applied  for,  because,  while  it  may  be  said  that 
a  defendant  is  only  desiring  to  put  the  plaintiff  on  his 
guard   by  pleading  specially,   it  really  may  work  out  in 
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practice  just  in  the  opposite  direction  by  '^drawing  a  red 
herring  across  the  plaintiff *s  track/'  to  use  a  popular  ex- 
pression, and  inducing  him  to  believe  that  the  special  plea' 
i?  that  upon  which  the  plaintiff  really  intends  to  rely, 
whereas  something  altogether  different  may  be  put  forward 
at  the  trial  under  the  general  issue,  as  was  in  fact  done  in 
this  case  with  which  I  am  now  dealing. 

Assuming,  however,  that  the  defendants  here  were  per- 
mitted under  the  plea  of  "  not  guilty  by  statute  "  to  'raise 
this  defence  under  the  Fence  Ordinance,  it  is  not  quite  clear 
that  they  were  entitled  in  any  case  to  plead  "not  guilty 
by  statute."  In  most  of  the  old  statutes  which  gave  liberty 
to  plead  this  remarkable  plea,  it  will  be  noticed  that  the 
words  are  generally  to  this  effect:  "In  any  action  brought 
for  anything  done  in  pursuance  of  this  Act  the  company 
may  plead  the  general  issue  and  give  the  special  matter 
in  evidence,"  etc.,  etc.  There  are  authorities  such  as  March 
V.  Part  Dover  and  Otterville  Eoad  Co.,  15  U.  C.  B.  138, 
which  shew  that  where  the  statute  allowing  the  plea  ^r 
couched  in  these  words,  the  action  must  be  for  something 
done,  and  not  for  an  omission,  for  a  misfeasance  and  not 
for  a  nonfeasance,  before  the  plea  of  "  not  guilty  by  statute  '* 
is  allowable  at  all.  The  section  of  our  Eailway  Act,  ch. 
37  of  the  Revised  Statutes,  allowing  the  plea,  is  drawn  in 
much  more  general  terms. 

Section  306,  sub-sec.  1,  says :  "  All  actions  or  suits  for 
indemnity  for  any  damages  or  injury  sustained  by  reason 
of  the  construction  or  operation  of  the  railway  shall  be  com- 
menced within  one  year,*^  &c.;  and  sub-sec.  2  says:  "In 
any  such  action  or  suit,  the  defendant  may  plead  the  gen- 
eral issue/'  &c. 

Now,  if  the  damages  had  been  alleged  by  the  plaintiff 
to  have  been  suffered  solely  by  reason  of  the  failure  of  the 
defendants  to  put  up  the  line  fence,  it  could  not  possibly 
have  been  said  that  the  damages  alleged  were  suffered  by 
reason  either  of  the  construction  or  of  the  operation  of  the 
railway.  It  would  be  a  mere  nonfeasance,  and,  under  the 
authorities  I  have  referred  to,  the  right  to  plead  "not 
guilty  by  statute  "  would  apparently  not  arise  at  all.  On 
the  other  hand,  it  is  to  be  observed  that  the  plaintiffs  allege 
both  an  actual  breaking  of  the  plaintiffs^  fences  and  an 
omission  to  build  the  line  fence,  and  in  paragraph  6  the 
damage  is  alleged  to  have  arisen  "  by  leason  of  the  breaking 
down  of  the  fences  aforesaid  and  the  omission  aforesaid 
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to  erect  fences,"  &c.  It  is  clear  that  in  answer  to  the  charge 
of  breaking  down  the  fences  the  defendants  would  be  tn- 
titled  to  plead  ^^  not  guilty  by  statute/*  and  whether  the 
pleas  of  "not  guilty  by  statute"  and  any  other  defence 
made  available  by  this  plea  should  not  be  confined  stiictly 
to  the  charge  of  breaking  down  the  fences,  might  be  a  grave 
question  to  decide.  If  the  plea  and  the  consequently  avail- 
able defence  were  so  confined,  there  might  be  a  further 
grave  question  to  decide  as  to  whether,  in  view  of  the 
turn  the  case  took  at  the  trial,  the  defendants  should  now 
be  given  any  rights  under  that  plea.  There  is  a  further 
lesser  question  as  to  the  form  of  the  plea  itself.  The  Rule 
is  clear  that  the  Act  relied  upon  must  be  noted  in  the  mar- 
gin. So  far  as  the  Railway  Act  is  concerned,  it  will  be 
observed  that,  instead  of  noting  this  in  the  margin,  the 
defendants  have  referred  to  it  in  a  separate  paragraph  of 
the  defence.  It  seems  to  be  the  rule  that  the  statute  al- 
lowing the  plea  as  well  as  the  special  Act  relied  upon  as 
permitting  the  act  complained  of,  must  both  be  noted  in 
the  margin:  see  Van  Natter  v.  Buffalo  and  Lake  Huron 
B.  W.  Co.,  27  U.  C.  R.  587.  But  it  is  also  decided  that,  even 
after  verdict,  on  motion  for  judgment  or  a  new  trial,  the 
Court  will  permit  the  defendant  to  add  the  necessary  note 
in  the  margin :  see  Edwards  v.  Hodges,  15  C.  B.  at  p.  491, 

I  have  said  this  much  about  the  plea  of  "  not  guilty  by 
statute "  in  order  to  shew  how  much  difficulty  is  likely  to 
arise  from  the  continuance  of  this  antiquated  plea  as  part 
of  OUT  practice  and  as  a  reason  for  expressing  my  own 
personal  hope  that  it  may  soon  disappear. 

I  prefer  not  to  express  any  final  opinion  as  to  whether 
or  not  the  defence  arising  in  this  case  from  the  terms  of 
the  Fence  Ordinance  is  open  to  the  defendants  under  the 
plea  of  ''not  guilty  by  statute,^'  chiefly  because,  as  I  have 
said,  it  is  difficult  to  discover  at  this  late  date  the  exact 
limitation  attached  several  hundred  years  ago  to  the  old 
common  law  plea  which  certain  statutes  have  preserved 
apparently  for  a  very  limited  class  of  defendants. 

Upon  the  merits  of  the  appeal,  even  admitting  the 
right  of  the  defendants  to  raise  this  defence,  I  have 
come  to  the  conclusion,  though  with  some  hesitation,  that 
the  appellants  must  fail.  If  the  Railway  Act  as  it  now 
stands  were  a  new  piece  of  legislation,  and  we  were  asked 
to  gather  the  purpose  of  sec.  254  without  reference  to  pre- 
vious legislation,  it  seems  to  me  that  it  would  have  been 
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perfectly  clea'r  that  the  object  which  Parliament  had  in 
view  in  passing  the  section  would  have  been  merely  to  pre- 
vent damages  resulting  from  animals  getting  upon  the  rail- 
way, and  that  the  plaintiffs  in  this  case  could  not  have  re- 
covered. But,  in  construing  an  Act  whose  meaning  is 
doubtful,  it  is,  of  course,  proper  to  look  at  the  previous 
state  of  the  law,  previous  statutes  on  the  same  subject,  as 
well  as  previous  decisions  upon  them.  Adopting  this  course, 
I  agree  with  the  learned  trial  Judge  that  the  only  possible 
inference  to  be  drawn  from  the  action  of  Parliament  in  1903, 
in  omitting  the  provisions  of  sec.  124,  sub-sec.  3,  of  the 
Act  of  1888,  which  declares  that  "the  company  shall  be 
liable  for  all  damages  done  by  its  trains  and  engines  to 
cattle,  horses,  and  other  animal?  not  wrongfully  on  the 
railway  and  having  got  there  in  consequence  of  the  omis- 
sion to  make  complete  and  maintain  such  fences  and  cattle- 
guards  as  aforesaid,^*  and  in  leaving  in  force  merely  sec. 
289  of  the  Act  of  1888,  providing  for  liability  generally  for 
the  full  amount  of  the  damages  caused  by  the  omission  on 
the  part  of  the  company  to  do  any  act  or  -thing  'required  by 
the  Act  to  be  done  by  them — is  this,  that  the  company  are 
liable  for  all  damages,  of  whatever  kind,  'resulting  from  the 
emission  to  fence. 

With  regard  to  the  contention  that  there  was  in  any 
case  no  obligation  to  put  the  fence  upon  the  boundary 
line,  I  do  not  think  it  can  be  sustained.  Much  was  said 
as  to  the  proper  interpretation  of  the  word  "railway^'  as 
used  in  sub-sec.  1  (a)  of  sec.  254.  What,  it  is  asked,  does 
the  expression  "  on  each  side  of  the  railway ''  here  mean  ? 
My  view  is  that  whatever  the  word  "  railway  "  means  at 
that  point  in  the  section,  it  ought  to  mean  elsewhere  in  the 
section  as  well.  Now  sub-sec.  4  says,  "  Whenever  the  railway 
passes  through  any  locality  in  which  the  lands  on  either  side 
of  the  railway  are  not  inclosed  and  either  settled  or  im- 
proved, the  company  shall  be  required  to  erect  and  maintain 
such  fences,'^  &c.  What  sense  can  be  made  out  of  this 
sub-section  unless  we  read  the  ward  "  railway "  as  meaning 
''the  right  of  way''  of  the  railway?  It  is  obviously  absurd 
if  we  give  it  any  other  meaning,  and  I  think  the  same 
meaning  must  be  given  in  sub-sec.  1  (a). 

It  is  true  that  Sedgewick,  J.,  in  the  case  of  Grand 
Trunk  K.  W.  Co.  v.  James,  31  S.  C.  R.  at  p.  432,  adopted 
a  different  view,  but  I  do  not  gather  from  the  report  that 
his  view  on  that  point  formed  the  ratio  decidendi  of  the 
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case,  but  that  the  decision  turned  really  upon  the  Court's 
view  of  the  then  purpose  and  object  of  the  Act,  which,  as 
I  have  said,  must  be  held  to  have  been  altered  owing  to  the 
amendments  which  have  been  made.    The  Supreme  Court 
there  proceeded  entirely  upon  the  theory,  no  doubt  quite 
correct  as  the  statute  then  stood,  that  the  sole  object  of 
the  legislation  was  to  prevent  animals  getting  upon  the 
track,  and  it  is  quite  easy  to  see  that  Mr.  Justice  Sedgewick 
was  there  much  influenced  by  this  consideration  in  his  dis- 
cussion of  the  interpretation  to  be  put  upon  the  words 
^*  each  side  of  the  railway .''    Here,  however,  we  have  to  con- 
strue those  words  in  an  Act  whose  object,  as  I  hold,  is  much 
wider  and  is  not  confined  to  the  mere  question  of  animals 
trespassing  upon  the  railway  line.     It  is,  of  course,  in  one 
sense  a  question  which  point  you  should  take  as  first  de- 
cided, that  is,  whether  you  should  first  interpret  the  words 
*'  on  each  side  of  the  railway,"  and  then  make  your  infer- 
ence as  to  the  object  of  the  Act,  or  whether,  having  first 
decided  as  to  the  object  and  general  purpose  of  the  Act, 
you  should  then  proceed  to  interpret  the  particulao:  wordB 
]n  question.     For  myself,  I  think  the  latter  is  the  proper 
course,  and  that,  having  decided  that  that  object  and  pur- 
pose is  a  much  wider  one  than  merely  to  prevent  animals 
getting  upon  the  track,  we  are  now  free  to  distinguish  the 
case  in  the  Supreme  Court  as  having  been  decided  upon  a 
different  statute,  with  a  different  object,  and  that  we  are, 
therefore,  not  in  the  present  case  bound  to  adopt  the  inter- 
pretation put  upon  the  words  in  question   by  Sedgewick,  J. 
This  being  so,  the  result  is,  that  the  appellants  were,  in  my 
opinion,  bound  in  law  to  erect  a  boundary  fence  on  each 
side  of  their  right  of  way  through  the  plaintiffs^  land. 

There  remains,  therefore,  only  the  question  whether 
the  fact  that  the  plaintiffs'  own  fence  did  not  comply  with 
the  terms  of  the  Fence  Ordinance  furnishes  any  defence 
to  the  action.  Upon  this  point  also  I  agree  with  the  result 
arrived  at  by  the  learned  trial  Judge.  In  my  opinion,  the 
Fence  Ordinance  has  no  application  to  a  case  where  it  is 
the  duty  of  the  person  charged  with  damage  t^  maintain 
that  portion  of  the  fence  through  which  the  animals  doing 
the  damage  have  entered.  The  evidence  here  shews  clearly 
that  the  animals  doing  the  damage  entered  on  the  plaintiffs 
land  owing  to  the  non-existence  of  the  boundary  fence,  and 
it  would  be  a  very  strange  result  if  the  appellants  could 
take  advantage  of  their  own  omission  to  build  a  portion  of 
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the  fence  and  turn  around  and  say,  because  on  the  other 
3  sides  the  fence  was  not  a  lawful  fence,  and  although 
it  was  not  there  that  the  animals  entered  at  all,  that  there- 
fore they  should  be  relieved.  I  do  not  think  that  any  such 
absurd  result  was  ever  intended  by  the  Ordinance. 

J  therefore  think  the  appeal  should  be  dismisRed  with 
costs. 


ALBEBTA. 

July  24th,  1908. 
Fu.u.  CO  car. 

REX  V.   CANADIAN  PACIFIC  R.  W.  CO. 

Justice  of  the  Peace — Jurisdiction  —  Information — Convic- 
tion— Territorial  Jurudiction — Presumption — Evidence. 

Application  by  the  defendants,  the  Canadian  Pacific 
Railway  Company,  who  were  convicted  by  a  magistrate  on 
15th  December,  1907,  for  an  offence  under  sec.  6  of  the 
Lord's  Day  Act,  for  an  o^der  for  a  writ  of  certiorari  to 
bring  up  the  conviction  and  for  an  order  quasliing  the  con- 
viction. 

The  summons  was  issued  by  Stuart.  J.,  and  was  return- 
able at  Macleod,  but  was  there  referred  by  the  Chief  Jus- 
tice, by  arrangement  between  the  parties,  to  the  Court  en 
banc. 

R.  B.  Bennett,  K.C.,  for  the  applicants. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Scott,  Har- 
vey, Stuart,  and  Beck,  JJ.),  was  delivered  by 

Stuart,  J. : — Several  grounds  are  set  forth  in  the  sum- 
mons, but  the  only  ground  relied  upon  is  that,  although 
the  conviction  shews  upon  its  face  that  the  offence  charged 
was  committed  "at  Pincher  Creek  in  the  said  province" 
which  expression  is  referable  to  the  caption  of  the  convic- 
tion in  which  the  province  of  Alberta  is  mentioned,  and 
although  the  information  upon  which  the  defendant  was 
tried  alleges  that  the  offence  was  committed  "at  Pincher 
Creek  in  the  said  province,"  in  the  same  way  and  with  the 
same  reference  to   the   caption,   yet,  inasmuch   as,  upon 
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looking  at  the  evidence,  it  appears  that  there  is  nothing 
to  shew  that  Pincher  Creek  is  in  the  province  of  Alberta, 
that  is,  within  the  jurisdiction  of  the  magistrate,  the  Court 
cannot  take  judicial  notice  of  such  a  fact  of  local  topo- 
graphy, and  that,  therefore,  the  conviction  cannot  be  sus- 
tained. 

I  think  the  point  in  the  case  is  fairly  covered  by  the  de- 
cision of  the  Ontario  Common  Pleas  Division  (Meriedith, 
C  J.,  and  Rose.  J.),  in  Regina  v.  McGregor,  26  0.  K.  115.  In 
that  case  the  conviction  did  not  even  shew  upon  its  face 
that  the  oflEence  was  committed  within  the  jurisdiction 
of  the  convicting  magistrate  and  there  did  not  appear  to  he 
anything  in  the  depositions  shewing  where  it  was  committi»d. 
The  warrant  of  apprehension,  however,  upon  which  the 
accused  was  arrested  and  which  was  returned  with  the  de- 
positions, stated  that  the  offence  alleged  was  committed  "  at 
the  township  of  Dunnet/'  and  the  heading  of  the  deposi- 
tions read  '*  Sept.  6,  Magistrate's  Court  at  North  Bay  3 
this  p.m.  Mtb.  McGregor  appeared  charged  with  unlaw- 
fully selling  liquor  at  her  house  in  the  township  75t  Dnnnet 
on  the  10th  August,  1904.  The  charge  having  been  read 
over  to  her,  she  pleaded  not  guilty.''  This  was  all  there 
was  to  shew  where  the  offence  was  committed,  and  the  Court 
held  thaf  there  was  sufficient  to  shew  that  the  offence  was 
committed  within  the  jurisdiction  of  the  magist^rate,  taking 
judicial  notice  that  the  township  of  Dunnet  was  in  the  dis- 
trict of  Nipissing. 

In  the  present  case,  the  conviction  on  its  face  shews 
jurisdiction,  and,  while  I  am  strongly  inclined  to  the  opinion 
that  the  Court  will  not  go  behind  the  conviction  in  such 
a  case  in  order  to  discover  something  in  the  depositions 
which  will  invalidate  it,  yet  it  is  clear,  upon  the  principle 
of  the  case  cited,  that,  even  if  jurisdiction  were  not  shewn 
on  the  face  of  the  conviction,  we  have  enough  hefore  ns  to 
justify  us  in  amending  the  conviction,  even  if  that  had  been 
necessary.  The  information  shews  that  the  offence  was  al- 
leged to  have  been  committed  withip  the  province  of  Alberta, 
and  we  must  presume  that  it  was  for  such  an  offence  that 
the  defendant  was  tried  and  convicted.  I  do  not  think 
therefore  the  Court  ought,  particularly  when  jurisdiction 
appears  on  the  face  of  the  conviction,  to  scrutinize  the 
depositions  in  order  to  discover  an  absence  of  exact  evi- 
dence to  establish  local  jurisdiction. 

The  application  should  be  dismissed. 
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ALBEBTA. 

Scott,  J.  July  24th,  1908. 

TBIAL. 

NORTH-WEST  THRESHER  CO.  v.  ANDREWS. 

Sale  of  Goods — Action  for  Price — Express  Warranty — Implied 
Condition  as  to  Fitness — Breach— Evidence — Findings  of 
Jury — Counderclaim. 

Action  for  $4,153.20,  being  the  principal  and  interest 
due  upon  6  promissory  notes  given  by  the  defendants  in  part 
payment  for  a  steam  traction  engine  and  steam  plough  out- 
fit purchased  by  them  from  plaintiffs.  Counterclaim  for 
part  of  purchase  money  paid  and  for  freight,  etc. 

C.  B.  Reilly,  for  plaintiffs. 
G.  H.  Ross,  for  defendants. 

Scott,  J.: — On  3rd  May,  1906,  the  defendants  in  writ- 
ing ordered  from  the  plaintiffs  "one  N.  W.  Cross  com- 
pound traction  engine,**  with  certain  appliances,  at  the 
price,  including  freight  thereon,  of  $4,081,  and  also  "  one 
Lowell  steam  plough  outfit "  complete,  with  certain  specific 
attachments  therefor,  at  the  price  of  $375.  The  orders  for 
these  machines  contained  certain  stipulations,  one  of  which 
was  that  the  machinery  was  sold  subject  to  the  express 
warranty  and  none  other,  made  to  apply  separately  to  each 
machine  or  atta<;hment  so  ordered,  that  the  same  was  well 
built,  and  with  proper  use  and  management  capable  of  doing 
well  the  work  for  which  it  was  intended,  and  that  the  engine 
was  capable  of  developing  its  rated  horse-power,  conditioned 
however  that  the  purchasers  should  set  up,  start,  and  oper- 
ate the  same  in  a  proper  and  skilful  manner  and  without 
changing  the  original  construction  of  any  part  of  it,  that 
the  pul^chasers  should  have  3  days  after  it  was  first  started 
to  ascertain  whether  such  machinery  was  or  was  not  as  war- 
ranted and  represented,  and  that,  if  they  deemed  it  was  not, 
they  should  at  once  discontinue  the  use  of  it  and  state 
full  particulars  wherein  it  failed  by  r^stered  letter  mailed 
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at  once  to  the  plaintiffs  at  Stillwater^  Minnesota,  and  await 
p  reasonable  time  until  the  plaintiffs  should  send  a  man 
to  put  it  in  order. 

The  engine  and  steam  plough  outfit  were  deliTered  to 
the  defendants  at  Airdrie  station  by  the  agent  of  the  plain- 
tiffs, one  Kent,  who,  before  the  delivery  thereof,  and  before 
the  defendants  were  permitted  to  test  the  working  thereof, 
required  them  to  pay  the  freight  and  the  down-payment 
provided  for,  and  give  the  promissory  notes  for  the  l»lance 
of  the  purchase  money,  and  sign  a  receipt  stating  that  the 
machinery  was  accepted  in  and  in  fulfilment  of  the  written 
orders  therefor,  and  subject  only  to  the  conditions  and  war- 
ranty therein  contained. 

Immediately  after  the  notes  and  receipt  were  giren, 
Kent  and  one  Littlefield,  an  engineer  who  was  there  at 
Kent's  request,  took  the  machinery  to  a  field  about  5  miles 
from  Airdrie  which  defendants  had  a  contract  for  ploughing, 
and  they  there  on  several  days  attempted  to  make  it  work, 
but  without  any  reasonable  success.  They  then  left  and 
did  not  return.  One  of  the  defendants  states,  and  it  is 
not  contradicted,  that  when  Kent  was  leaving  he  stated  that 
be  would  wire  for  an  expert  to  come  up.  After  waiting  for 
some  days  for  the  arrival  of  the  expert,  the  defendants  went 
to  Calgairy  to  see  Kent,  but,  failing  to  find  him,  they  re- 
turned and  tried  to  make  the  machinery  work,  without  snc- 
cess.  They  then  attempted  to  take  it  back  to  Airdrie,  but, 
oyfiing  to  the  state  of  the  roads,  they  were  unable  to  de- 
liver it  there  and  left  it  about  two  miles  from  Airdrie.  A 
few  days  afterwards  they  instructed  their  solicitor  to  notify 
the  plaintiffs. 

The  action  was  tried  before  me  with  a  jury.  I  submit- 
ted certain  questions  to  them,  and  their  answers  thereto, 
so  far  as  they  appear  to  me  to  be  material,  were  to  the 
effect  that  the  acceptance  of  the  machinery  by  the  defend- 
ants was  subject  to  the  condition  that  it  would  work  satis- 
factorily, that  it  was  not  well  built  or  capable  of  doing  well 
the  work  for  which  it  was  used  by  the  defendants,  that 
while  it  was  used  by  the  defendants  it  was  under  proper 
care  and  management,  that  Kent  promised  to  send  an 
expert  to  run  it,  that  the  defendants  were  reasonably  justi- 
fied in  relying  upon  his  promise  and  awaiting  the  arrival 
of  the  expert,  and  that  the  machinery  as  a  steam  plough  was 
worthless. 
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The  contract  between  the  parties  appears  to  be  similar 
to  that  referred  to  in  Beeves  v.  Chase,  8  W.  L.  R.  313.  I 
agree  with  the  conclusion  reached  by  my  brother  Beck  in 
that  case  that  the  implied  condition  that  the  article  sold 
should  be  reasonably  fit  for  the  purpose  for  which  it  is  in- 
tended is  not  displaced  by  an  express  warranty  such  as  that 
given  by  the  plaintiffs  in  this  case.  Frost  and  Wood  Co. 
V.  Eberts,  3  W.  L.  B.  59,  does  not  appear  to  me  to  be  applic- 
able to  the  circumstances  of  the  present  case,  as  it  does  not 
appear  from  the  description  of  the  machinery  in  the  orders 
referred  to,  nor  does  it  otherwise  appear,  that  it  was  sold 
under  a  patent  or  trade  name. 

It  is  beyond  doubt  that  the  intention  of  the  parties 
was  that  the  whole  of  the  machinery  was  to  be  used  to- 
gether as  a  ploughing  machine,  and  I  therefore  think 
that,  notwithstanding  the  provision  in  the  agreement  that 
the  warranty  should  apply  separately  to  the  several  parts 
thereof,  the  condition  that  it  should  be  reasonably  fit  for 
the  purpose  for  which  it  was  intended,  is  applicable  to  it  as 
one  machine. 

I  therefore  give  judgment  for  the  defendants  with  costs. 

The  defendants  counterclaim  for,  among  other  things, 
the  down  payment  made  by  them  and  for  freight  paid  by 
them.  The  jury  found  that  if  they  were  entitled  to  re- 
cover on  their  counterclaim,  they  were  entitled  to  $780.58 
made  up  as  follows: — 

Paid  on  account  of  purchase  money $500  00 

Freight 214  40 

€}  per  cent,  interest  for  25  V^  months 91  18 

805  58 
Less  fees  for  ploughing  25  00 


$  780  58 
As  the  defendants  were  entitled  to  recover  interest  only 

at  the  rate  of  5  per  cent,  upon  the  moneys  paid  by  them, 

this  amount  should  be  reduced  by  $16.58. 

I  therefore  give  judgment  for  the  defendants  upon  their 

counterclaim  for  $764  and  costs. 
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SASKATCHEWAH. 

July  10th,  1908. 

FULL  COUmX. 

BUBKE  V.  NOLIN. 

Dismissal  of  Action — Failure  of  Plaintiff  to  Procted  at  Trial 
— Refusal  of  Application  to  Postpone — Plaintiff  Appe4inng 
by  Counsel-— Rule  255 — Appeal  to  Court  en  Banc—Big^ 
of  Appeal — Applicafion  to  Trial  Judge  to  Reopen  Cas^— 
Enlargement  of  Tim^  for — Rule  5^8 — Legal  Holiday 
Delay. 

Appeal  by  plaintiff  from  judgment  of  Johnstone,  J.,  at 
a  sittings  for  the  trial  of  actions,  dismissing  the  action,  the 
plaintiff  not  being  ready  to  proceed. 

W.  M.  Martin,  Regina,  for  the  plaintiff. 
J.  A.  Allan,  Regina,  for  the  defendant. 

The  judgment  of  the  Court  (Wetmore,  C.J.,  Prender- 
GAST,  Newlands,  and  Lamont,  JJ.),  was  delivered  by 

Wetmore,  C.J. : — ^This  action  was  set  down  for  trial  at 
the  sittings  of  the  Supreme  Court  at  Battleford  on  14th 
April  last.  The  cause  was  reached  in  due  course,  and  coun- 
sel for  the  plaintiff  applied  to  postpone  the  trial,  on  the 
ground  of  the  absence  of  a  material  witness.  He  had  no 
material,  however,  upon  which  his  application  was  based, 
other  than  his  statement,  and  my  brother  Johnstone,  who 
wafj  the  presiding  Judge,  refused  to  grant  the  application 
without  the  production  of  an  affidavit  setting  forth  facts 
sufficient  to  warrant  him  in  doing  so,  and  he  gave  counsel 
two  days  to  prepare  such  affidavit  and  renew  his  application. 
The  case  was  again  reached  on  17th  April,  and  called,  and, 
counsel  for  the  plaintiff  being  present,  he  again  urged  that 
the  trial  be  postponed,  but  he  did  not  produce  any  affidavit, 
and  the  learned  trial  Judge  dismissed  the  action  under  Bule 
255  of  the  Judicature  Ordinance.  The  plaintiff  thereupon 
gave  notice  of  appeal  to  this  Court,  for  an  order  to  set  aside 
the  judgment  and  assess  the  damages,  and  enter  judgment 
for  the  plaintiff,  or  for  a  new  trial,  or  for  such  other  order 
as  to  the  Court  might  seem  just. 
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One  ground  of  appeal  set  forth  is  that  the  action  was 
dismissed  without  trial  on  its  merits  by  way  of  punishment 
for  the  plaintiff  not  being  prepared  to  go  on  with  his  action. 
I  just  stop  here  to  state  that  this  ground  of  appeal  is  so 
utterly  absurd  that  it  is  not  worth  while  taking  time  to 
notice  it  further. 

The  other  grounds  of  appeal  are:  that  the  plaintiff*s 
reason  for  not  being  prepared  to  go  on  with  the  action 
was  a  justifiable  one^  being  the  absence  of  a  necessary  and 
material  witness;  that  the  reason  of  the  absence  of  the 
said  witness  was  the  failure  of  the  plaintiff  to  have  him 
examined  before  the  trial;  also  failure  to  appear  at  the  trial 
by  reason  of  the  plaintiff's  reliance  upon  an  arrangement 
made  between  counsel,  or  believed  by  the  plaintiff  to  be 
made  between  counsel,  to  admit  such  witness's  evidence  to 
be  taken  by  commission  subsequent  to  the  trial;  that  the 
plaintiff  had  a  good  cause  of  action,  and  was  entitled  to  a 
trial  on  the  merits;  and  that  the  judgment  was  given  on  a 
legal  holiday. 

Leaving  out  the  last  ground  of  appeal  for  the  present, 
and  also  the  firsty  which  I  have  disposed  of,  the  others 
might  have  been  good  grounds  for  postponing  the  trial,  if 
they  had  been  properly  established  by  sworn  testimony,  but, 
in  the  absence  of  any  such  material,  there  is  no  question  in 
my  mind  but  that  the  learned  Judge  was  justified  in  dealing 
with  the  case.  The  fact  that  the  learned  Judge  directed 
the  application  to  be  supported  by  an  affidavit  seems  to  be 
disputed  by  the  affidavit  of  Mr.  Panton,  the  plaintiff's  solici- 
tor. I  have  consulted  the  learned  trial  Judge,  however,  and 
he  states  that  the  facts  as  I  have  set  them  forth  in  this 
judgment  are  correct. 

The  defendant  gave  notice  of  a  motion  oreturnable 
lefore  this  Court  to  dismiss  this  appeal,  on  the  ground  that 
no  appeal  lay,  and  on  the  hearing  of  that  motion  it  was  urged 
that,  inasmuch  as  the  plaintiff  had  appeared  by  counsel, 
Rule  255  was  not  applicable.  Apparently  that  was  the  first 
time  that  this  ground  was  raised.  It  was  also  contended 
that,  that  Eule  not  being  applicable,  there  could  not  be  an 
appUcation  made  to  the  Judge  under  Rule  256.  And  by 
way  of  further  complication  it  was  stated  by  counsel  for  the 
plaintiff  that  he  did  not  set  up  that  the  learned  trial  Judge 
was  wrong  in  what  he  did.  I  must  say  that,  that  being  so, 
I  cannot  see  what  the  plaintiff  is  appealing  from,  unless 
it  be  that  the  15  days  prescribed  by  Eule  256  have  expired. 
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If  the  learned  trial  Judge  was  in  error  in  dismissing  the 
action  under  Rule  255,  he  ought  to  have  given  judgment  for 
the  defendant.  In  that  ease  possibly  the  plaintiff  would 
have  found  it  diflBcult  to  have  the  case  opened  under  any 
circumstances;  but  I  may  state  that  I  am  of  opinion  that 
the  learned  Judge  was  correct  in  dismissing  the  action 
under  Rule  255.  I  can  find  no  case  where  that  question  has 
been  decided,  and  I  can  only  find  one  case  where  it  clearly 
appears  that  the  plaintiff  appeared  by  counsel,  and  that  is 
Robinson  v.  Chadwick,  7  Ch.  D.  878,  where  Fry,  J.,  dis- 
missed the  action  under  the  corresponding  Rvde  in  the 
English  Rules,  although  the  plaintiff  appeared  by  counsel. 
1  am  of  opinion  that  the  spirit  of  this  Rule  is  intended  to 
apply  where  a  plaintiff  does  not  appear  either  by  himself 
or  his  counsel  for  the  purpose  of  going  on  with  the  trial. 
If  counsel  appears,  but  the  plaintiff  does  not,  and  counsel 
is  not  prepared  to  go  on  to  trial  without  him,  I  am  of 
opinion  that  this  Rule,  according  to  its  fair  spirit,  is  ap- 
plicable. It  should  be  so  held  in  mercy  to  the  plaintiff,  be- 
cause, if  his  action  is  dismissed  under  that  Rule,  it  would 
seem  that  the  judgment  might  be  in  the  nature  of  a 
judgment  of  nonsuit,  and  he  might  be  able  to  bring  another 
action.  If  that  Rule  cannot  be  adopted,  and  the  ordinary 
judgment  is  entered  against  the  plaintiff,  it  is  very  doubtful, 
to  my  mind,  whether  it  would  be  open  to  him  to  bring  an- 
other action. 

It  was  urged  that  there  is  no  appeal  from  an  order  made 
under  Rule  255.  I  am  inclined  to  think  that  the  contention 
is  correct,  unless  under  peculiar  circumstances,  as,  for  in- 
stance, in  Armour  v.  Bate,  [1891]  2  Q.  B.  233.  An  appeal 
was  taken  in  that  case,  but  the  trial  Judge  did  not  make  the 
order  that  he  ought  to  have  made.  He  ordered  judgment 
to  be  entered  for  the  defendant,  whereas  he  ought  to  have 
made  an  order  dismissing  the  action;  and  this  case  will 
serve  to  shew  the  distinction  between  the  two  judgments. 
The  Court  held  in  that  case  that  the  plaintiff  failed  in  his 
appeal,  but  they  altered  the  judgment  from  a  judgment 
against  the  plaintiff  to  a  judgment  dismissing  the  action. 
In  Amison  v.  Smith,  41  Ch.  D.  348,  also,  it  might  appear 
that  an  appeal  would  lie,  but^  that  case  was  peculiar  in  its 
character  because  some  of  the  plaintiffs  appeared  and  others 
of  them  were  absent;  and  Kekewich,  J.,  who  tried  the  ease, 
gave  judgment  against  those  of  the  plaintiffs  who  did  not 
appear  that  they  should  pay  the  costs  occasioned  by  their 
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being  joined  as  plaintiffs.  This  order  was  varied  so  as  to 
make  the  order  without  prejudice  to  those  plaintiffs  bring- 
ing a  fresh  action.  In  Vint  v.  Hudspith,  29  Ch.  D.  322, 
Cotton,  L. J.,  laid  down  the  following  rule :  "  The  plaintiff's 
proper  course  was  to  apply  to  the  Judge  to  restore  the  cause, 
on  the  ground  that  the  plaintiff  was  absent  per  incuriam. 
I  am  far  from  saying  that  this  Court  cannot  entertain  an 
appeal  from  a  judgment  made  by  default,  but  in  a  case  like 
the  present  it  is  important  to  prevent  the  Court  of  Appeal 
from  being  flooded  by  having  to  hear  cases  in  the  first 
instance.  It  is  therefore  right  that  the  plaintiff  should 
first  apply  to  the  Judge  who  gave  the  judgment  to  restore 
the  action.'^  And  then  he  went  on  to  state :  "  The  appeal 
must  stand  over  for  a  fortnight  to  give  time  to  the  plaintiff 
to  make  such  application  to  the  Judge  as  he  may  be  advised.*' 
Bowen,  L.J.,  practically  agreed  with  all  this. 

The  reason  given  for  appealing  to  this  Court — ^because 
the  15  days  have  elapsed  without  an  application  being  made 
to  a  Judge — does  not  appear  to  me  to  warrant  the  appeal. 
In  Mitchell  v.  Wilson,  25  W.  R.  380,  where  a  defendant  had 
to  make  application  within  a  specified  time,  the  Court 
granted  an  extension  of  time  to  enable  him  to  set  aside  the 
judgment.  In  Bradshaw  v.  Warlaw,  32  Ch.  D.  403,  which 
came  up  under  a  Rule  of  the  Palatine  Court  prescribing 
time  for  applying,  the  Court  held  that  it  was  not  necessary 
to  make  a  substantive  application  for  an  extension  of  time, 
and  Lindley,  L.J.,  at  p.  407,  stated:  "I  also  entertain  a 
clear  opinion  that  the  Judge  had  power  to  enlarge  the  tima" 
Walter  v.  James,  34  W.  R.  29,  came  up  under  the  Rule  cor- 
responding to  Rule  255  of  the  Judicature  Ordinance;  and 
Xorth,  J.,  held  that  the  application  should  be  made  within 
the  6  days,  and  that  he  had  no  power  to  extend  the  time. 
I  am  of  opinion  that  the  first  two  cases  I  have  cited  upon 
the  subject,  however,  are  decisive,  especially  as  the  holdings 
were  by  the  Court  of  Appeal.  I  cannot  help  but  feel  also 
that  under  Rule  548  of  the  Judicature  Ordinance  the  Judge 
Has  power  to  enlarge  the  time  prescribed  in  Rule  255  for 
making  the  application.  That  Rule  is:  "The  Court  or  a 
Judge  shall  have  power  to  enlarge  or  abridge  the  time 
appointed  by  this  Ordinance  or  the  Rules  of  Court,  or  fixed 
by  any  order  enlarging  time,  for  doing  any  act  or  talcing 
any  proceeding,  upon  such  terms,  if  any,  as  the  justice  of 
the  case  may  require,  and  any  such  enlargement  may  be 
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ordered  although  the  application  for  the  same  is  not  made 
until  after  the  expiration  of  the  time  appointed  or  allowed.'' 

I  am  of  opinion  that  there  is  nothing  in  the  ground  that 
the  order  was  made  on  a  legal  holiday.  The  Court  was 
sitting,  the  parties  were  in  Court,  no  objection  was  raised, 
and,  as  a  matter  of  fact,  I  understand  that  the  Court  had 
been  sitting  all  day  before  this  matter  was  reached. 

As  to  dismissing  this  appeal  on  this  application:  I  am 
free  to  confess  I  have  had  some  difficulty  in  coming  to  the 
conclusion  that  this  appeal  should  be  dismissed  until  it  was 
reached,  if  it  was  entered,  or  by  leason  of  it  not  being 
entered  in  due  course,  and  an  application  was  made  to  dis- 
miss it  on  that  ground.  All  the  questions  raised  by  the 
ap])cal  were  discussed  on  this  application,  and  if  this  ap- 
plication is  refused  and  the  plaintiff  proceeds,  it  is  clear 
that  his  appeal  must  be  dismissed,  and  with  costs.  TTndet 
such  circumstances,  I  am  of  opinion  that  in  mercy  to  him 
this  appeal  should  be  struck  out,  and  with  costs  of  the 
motion  to  the  defendant,  and  that  the  plaintiff  be  at  liberty 
to  make  such  application  to  Mr.  Justice  Johnstone  as  he 
may  be  advised.  I  have  to  point  out  that  it  seems  to  me 
that  the  plaintiff  has  been  unreasonably  dilatory  in  this 
matter.  He  was  not  ready  for  trial  when  it  was  called  on, 
and  he  felt  called  upon  to  come  to  this  Court  after  nearly 
?  months  for  time  to  perfect  a  simple  appeal  of  this  char- 
acter, which  I  think  could  have  been  prepared  by  any 
diligent  man  in  two  days — certainly  in  three. 
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SAWYER-MASSEY  CO.  v.  BOYCE. 

Sale  of  Goods — Conditional  Sale — Property  not  Passing  to 
Vendee  —  Possession  Given  to  Vendee  —  Seizure  undfr 
Execution  against  Vender — Claim  by  Unpaid  Vendcr»^ 
Interpleader — Evidence — Order  for  Goods — Proof  of  Sig- 
nature by  Vendee  —  Proof  of  Delivery  of  Goods  —  Goods 
Transferred  from  Manitoba  to  Saskatchewan — Identity  of 
Goods  Seized  with  those  Purchased — Order  for  Sak  not 
Registered  in  Saskatchewan — Sale  Made  in  Manitcba— 
Manitoba  Law, 

Appeal  by  plaintiffs,  execution  creditors,  from  judgment 
of  Xevvlands,  -J.,  in  favour  of  the  American-Abell  Engine 
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and  Thresher  Co.,  claimants,  upon  the  summary  trial  of  an 
interpleader  issue. 

C.  P.  FuUerton,  Winnipeg,  for  the  plaintiffs,  appellants. 
A.  B.  Hudson,  Winnipeg,  and  H.  Y.  MacDonald,  AIooso- 
inin,  for  the  elaimajits. 

The  judgment  of  the  Court  (Wetmore,  C.J.,  Prender- 
GAST,  Johnstone,  and  Lamont,  JJ.,  was  delivered  by 

Wetmore,  C.J.: — ^The  sheriff  of  the  judicial  district  of 
Moosomin  seized  under  an  execution  against  the  defendant 
at  the  suit  of  the  plaintiffs  a  threshing  engine,  separator, 
truck,  and  tank.  The  claimants,  the  Anierican-Abell  Engine 
and  Thresher  Co.,  Ltd.,  claimed  this  property,  the  sheriC 
interpleaded,  and  the  plaintiffs  contested  the  claimants' 
(laim.  This  property  was  seized  at  Esterhazy,  in  the  judi- 
cial district  above  mentioned.  The  claimants  contend  that 
this  machinery  was  ordered  from  them  by  the  defendatii 
in  Manitoba  on  2nd  September,  1903,  to  be  delivered  to  the 
defendant  at  Miniota  in  the  said  province.  It  was  provided 
in  the  order  that  the  purchaser  should  be  entitled  to  imme- 
diate possession  of  the  machiner}%  but  that  the  property 
in  the  same  was  not  to  pai?6  to  him  until  the  purchase  money 
and  the  notes  given  therefor  and  any  renewals  thereof 
had  been  fully  paid;  that  the  machinery  was  delivered  at 
Miniota  in  pursuance  of  such  order,  and  the  defendant  had 
remained  in  possession  thereof  ever  since,  until  it  was 
seized  by  the  sheriff;  that  between  the  time  of  such  deliv- 
ery and  the  seizure  by  the  sheriff  the  defendant  moved  the 
property  without  the  knowledge  or  consent  of  the  claim- 
ants into  the  province  of  Saskatchewan;  that  the  ma- 
chinery at  the  time  of  such  delivery  to  the  defendant  had 
plainly  marked  upon  it  the  name  and  address  of  the  manu- 
facturer of  such  machinery;  and  that  the  defendant  has 
not  paid  for  this  machinery,  and  there  is  due  in  res])ect  of  it 
$3,381.13  and  upwards.  The  facts  under  which  the  claim- 
ants so  claim  were  practically  established  by  evidence  or 
conceded. 

It  is  contended  in  the  first  place  that  there  is  no  evid- 
ence that  this  order  for  sale  was  ever  signed  by  the  de- 
^'endant.  The  affidavit  upon  which  the  claimants  set  up 
their  claim  was  made  by  one  Lawrence  Hartshorne,  their 
manager  in  the  province  of  Manitoba,  and  he  stated  in  such 
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affidavit  that  he  had  a  personal  knowledge  of  the  facts 
therein  referred  to.  This  was  practically  the  whole  of  the 
contents  of  the  Ist  paragraph  of  his  affidavit,  and  he  swore 
in  the  following  paragraph,  that  "  on  the  2nd  day  of 
September,  A.D.  1903,  the  above  named  claimants  (meaning 
the  claimants  herein)  entered  into  an  agreement  with  the 
above  named  defendant  (meaning  the  defendant  herein)  to 
sell  and  deliver  to  the  said  defendant  certain  threshing 
machinery,  to  wit,"  etc.  Then  he  goes  on  to  specify  the 
machinery,  some  of  which  answers  to  the  machinen*  in 
question,  and  he  then  goes  on  to  state  that  '*  the  terms 
upon  which  the  said  machinery  and  all  of  it  was  sold  and 
delivered  to  the  said  defendant  by  the  said  claimants  are 
truly  set  out  in  the  paper  writing  hereunto  annexed  and 
marked  as  exhibit  A,  and  which  said  exhibit  A  is  the 
original  order  for  the  said  machinery  given  by  the  above 
named  defendant  and  accepted  by  the  above  named  chum- 
ants,  upon  the  terms  and  conditions  therein  set  forth  and 
contained/'  Exhibit  A  is  the  order  to  which  I  have  before 
referred.  It  will  be  marked  that  Hartshorne,  with  a 
personal  knowledge  of  the  fact,  states  that  this  exhibit  A  is 
the  original  order  given  by  the  defendant.  TTncontradicted. 
that  is  sufficient  to  establish  the  making  of  the  order  by 
the  defendant.  Hartshome  was  not  a  subscribing  witness, 
but  it  was  not  necessary  that  an  affidavit  of  the  subscribinsr 
witness  should  be  produced — any  person  who  was  prepared 
w4th  knowledge  of  the  facts  to  prove  it  was  competent  to  da 
so,  and,  as  1  have  already  stated,  Hartshome  has  sworn 
that  he  had  knowledge. 

It  was  also  urged  by  the  plaintiffs  that  there  was  no 
evidence  of  the  delivery  of  the  machinery  to  the  defendant: 
but  Hartshome  swore  in  the  3rd  paragraph  of  his  affidavit 
that  "  in  pursuance  of  the  agreement  the  said  claimani> 
duly  delivered  to  the  said  defendant  the  said  threshin;! 
machinery  and  all  of  it,  and  the  said  machinery  at  the  time 
of  delivery  as  aforesaid  had  plainly  marked  upon  it  the 
name  and  address  of  the  manufacturer  of  the  said  ma- 
chinery.'^ The  contention  by  the  plaintiffs  was  that  Hart- 
shome was  only  swearing  to  information  and  belief  in  this 
icspect.  The  difficulty  is  that  in  his  affidavit,  as  I  have 
before  stated,  he  states  that  he  swore  to  this  fact  from 
personal  knowledge  of  the  fact.  There  are  some  statement? 
in  his  affidavit  as  to  which  he  distinctly  states  that  he  make? 
them   from    information    and   belief,   and    sets  forth  the 
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grounds  of  his  information  and  belief.  I  am  of  opinion, 
therefore,  that  this  appeal  cannot  succeed  on  either  of 
the  two  grounds  that  I  have  mentioned. 

It  was  further  urged  that  there  was  no  evidence  that 
the  machinery  in  question  had  been  brought  into  Saskatche- 
wan from  Manitoba  by  the  defendant,  or  that  it  was  the 
property  sold  and  deUvered  by  the  claimants  to  the  de- 
fendant in  Manitoba.  I  have  very  great  doubts,  looking 
at  the  affidavit  of  Hartshorne,  whether  there  was  evidence 
to  establish  that  fact.  The  evidence  of  that  fact  was  con- 
tained in  Hartshorne's  aflSdavit,  and  was  professedly  derived 
from  information  and  belief.  It  would  have  been,  I  think, 
quite  sufficient  if  this  had  been  an  interlocutory  proceeding; 
for  instance,  if  it  was  merely  for  the  purpose  of  setting 
forth  the  nature  of  the  claim,  and,  if  the  claim  was  dis- 
puted, to  have  an  issue  ordered  or  to  have  the  question  of 
the  right  of  property  tried  out  in  a  summary  way,  I  think 
such  an  affidavit  would  be  sufficient;  but,  if  it  was  dealt 
with  as  evidence  for  the  purpose  of  deciding  the  right  of 
property,  that  would  have  been  with  a  view  to  the  final  dis- 
position of  the  property,  and  it  would  occur  to  me  that 
the  proceeding  would  not  then  be  interlocutory,  and  it 
would  require  better  evidence  than  that  founded  on  in- 
formation and  belief  to  enable  the  Court  to  dispose  of  the 
rights  of  property.  But  I  have  interviewed  the  learned 
Judge  who  heard  this  application  in  the  first  instance,  and 
he  informs  me  that  no  question  was  raised  before  him  as 
to  whether  the  property  brought  into  Saskatchewan  was 
the  property  sold  and  delivered  in  Manitoba,  He  states, 
en  the  contrary,  that  it  was  tacitly  admitted  to  be  the 
same  machinery,  and  that  the  only  question  raised  with 
respect  to  the  transfer  from  one  province  to  the  other  was 
that  there  was  no  evidence  establishing  when  it  was  brought 
into  Saskatchewan.  Under  such  circumstances,  I  am  of 
the  opinion  that  it  is  not  open  to  the  appellants  to  raise 
the  question  I  am  discussing,  and,  as  to  the  time  when  it 
was  brought,  that  is  immaterial  so  long  as  it  was  after  the 
claimants'  sale  to  the  defendant. 

It  was  also  set  up  that  there  was  no  evidence  that  the 
machinery  seized  by  the  sheriff  was  part  of  the  machinery 
sold  in  Manitoba.  It  is  only  necessary  to  make  the  same 
observations  with  respect  to  this  objection  that  I  made  as 
to  the  last.     The  learned  Judge  informs  me  that  no  such 
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objection  was  raised  before  him,  that  it  was  conceded  all 
through  that  the  machinery  was  the  same. 

This  brings  me  down  to  the  real  question  which  is  at 
issue  between  these  parties.  The  order  for  sale  before  re- 
ferred to  was  not  registered  with  the  registration  clerk 
for  the  registration  'district  of  Moosomin,  and  it  was  urged 
therefore  that  it  was  void  against  the  plaintiff  under  ch.  44 
of  the  Consolidated  Ordinances.  It  will  be  observed,  how- 
ever, that  the  sale  took  place  in  the  province  of  Manitoba. 
Section  2  of  ch.  99  of  R.  S.  M.  1902,  being  an  Act  respect- 
ing lien  notes,  was  proved,  and  that  provides  as  follovi^: 
"  On,  from,  and  after  the  27th  day  of  July,  in  the  year 
1886,  receipt  notes,  hire  receipts,  and  orders  for  chattel* 
given  by  bailees  of  chattels,  where  the  condition  of  the 
bailment  is  such  that  the  possession  of  the  chattels  should 
pass  without  any  ownership  therein  being  acquired  by  the 
bailee,  were  and  shall  be  only  valid  in  the  case  of  manu- 
factured goods  which,  at  the  time  the  bailment  is  entered 
into,  have  the  manufacturer's  name  or  some  other  dis- 
tinguishing name  painted,  printed,  or  stamped  thereon  or 
otherwise  plainly  attached  thereto;  and  no  such  bailment 
shall  be  valid  unless  it  be  evidenced  in  writing,  signed  by 
the  person  thus  taking  possession  of  the  chattels."  It  will 
be  seen,  therefore,  that  the  order  in  question  complied  with 
the  provisions  of  the  law  of  Manitoba.  It  appears  by  that 
Act  that  registration  was  not  necessary;  in  fact  it  was 
prohibited.  That  being  so,  here  we  have  a  sale  of  property 
good  as  between  the  vendor  and  the  vendee  in  Manitoba, 
where  it  was  made,  and  also  good  on  the  part  of  the  vendor 
as  against  the  creditors  of  the  vendee;  that  property  is 
brought  into  Saskatchewan,  and  I  entirely  agree  with  the 
learned  trial  Judge  in  that  I  am  unable  to  distinguish  this 
case  from  the  decision  in  Bonin  v.  Robertson,  2  Terr.  L. 
R.  21.  The  instrument  in  that  case  was  a  mortgage,  and 
it  was  urged  in  the  first  place  that  it  was  decided  under 
Ord.  Xo.  18  of  1889,  and  that  sec.  3  of  that  Ordinance  only 
applied  to  mortgages  or  conveyances  of  goods  and  chattels 
^'  made  in  the  Territories."  That  is  quite  true,  and  Mc- 
Guire,  J.,  in  delivering  the  judgment  of  the  Court  in  that 
case,  referred  to  it  at  p.  25,  but  the  judgment  did  not  turn 
upon  that  provision.  Upon  reading  it,  it  will  be  found 
that  [it  was  held  that  the  question  of  the  passing  of  the 
property  depended  upon  the  lex  rei  sitae,  and  that  the  right 
of  property  of  the  mortgagee,  being  good  by  the  laws  of 
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Minnesota,  was  not  affected  by  the  property  having  been 
brought  from  there  into  the  North-West  Territories,  and 
that  the  mortgage  made  in  Minnesota,  although  not  re- 
gistered in  the  Territories,  was  good  as  against  a  pur- 
chaser from  the  mortgagor  who  was  in  possession  of  the 
property.  At  p.  28  McGuire,  J.,  lays  it  down  as  follows: 
**  That  the  laws  in  force  where  the  property  is  situate  and 
where  the  contracting  parties  reside  must  govern  as  to  the 
passing  of  the  property,  is  clearly  laid  down  by  Crompton, 
J.,  in  Cammell  v.  Sewell.  He  quotes  with  approval  the 
opinion  expressed  in  the  Court  below  by  the  Chief  Baron. 
'If  personal  property  is  disposed  of  in  a  manner  binding 
according  to  the  laws  of  the  country  where  it  is,  that  dis- 
position is  binding  everywhere/'^  This  principle  will  be 
found  to  run  through  the  whole  of  that  judgment.  I  may 
add  that,  in  my  judgment,  the  amendment  of  the  Ordinance 
of  1889  (made  by  Ord.  No.  13  of  1893),  by  striking  out  the 
words  "  made  in  the  Territories  '^  from  sec.  3,  does  not 
affect  the  question. 

It  was  further  urged,  however,  that  the  question  in  this 
case  arises  under  ch.  44  of  the  Consolidated  Ordinances, 
commonly  known  as  the  Lien  Note  Ordinance,  and  not 
under  the  Bills  of  Sale  Ordinance.  I  cannot  see  that  that 
makes  any  difference.  The  principle  that  was  laid  down  in 
Bonin  v.  Robertson,  as  to  the  lex  rei  sitae  governing  it, 
applies  as  well  to  the  Lien  Note  Ordinance  as  to  the  Bills 
of  Sale  Ordinance.  Moreover,  sec.  2  of  ch.  44  provides  for 
the  registration,  and  is  as  follows :  "  Such  writing  or  a  true 
copy  thereof  shall  be  r^stered  in  the  office  of  the  regis- 
tration clerk  for  chattel  mortgages  in  the  registration  dis- 
trict within  which  the  buyer  or  bailee  resides,  within  30 
days  of  such  sale  or  bailment,  and  also  in  the  registration 
district  in  which  the  goods  are  delivered  or  to  which  they 
may  be  removed  within  30  days  of  such  delivery  or  removal.*' 
Now,  how  in  the  case  of  an  order  for  chattels  executed 
without  the  province  is  that  provision  to  be  complied  with  ? 
It  will  be  noticed  that  it  is  to  be  registered  in  the  regis- 
tration district  within  which  the  buyer  or  bailee  resides, 
within  30  days  of  the  sale,  and  also  in  the  registration  dis- 
trict to  which  the  goods  may  be  removed  within  30  days 
after  the  removal.  Take  an  order,  then,  executed  in  the 
province  of  Manitoba;  it  cannot  be  registered  there  to  com- 
ply with  the  provisions  of  our  Ordinance,  because  we  can- 
not control  the  registry  oflBces  of  Manitoba  or  control  people 
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residing  in  Manitoba  as  to  what  they  shall  or  shall  not  do  in 
80  far  as  their  civil  rights  are  concerned,  unless  they  hap- 
pen to  be  in  this  province.  And  I  have  drawn  attention  to 
the  fact  that  under  the  Manitoba  laws  instruments  of  this 
sort  cannot  be  registered  at  all^  and  consequently  it  wonld 
be  no  compliance  with  the  law  to  register  the  hen  note  in 
the  district  to  which  the  goods  may  be  removed,  because 
the  law  requires  that  the  instrument  should  be  registered 
in  both  places — it  makes  no  exception. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the 
learned  trial  Judge  was  rights  and  that  this  appeal  should 
be  dismissed  with  costs,  and  the  judgment  of  the  trial  Judge 
affirmed. 


8ASKAT0HEWAV. 

July  10th,  1908. 
full  court. 
MEARS  V.  ARCOLA  WOOD  WORKING  CO. 

Interpleader — AppHcafion  hy  Oamishees — Remedy  under  Ruk 
fi92 — Attachment  Proceedings  before  Judgment — Raits  of 
Court — Discretion — Practice. 

Appeal  by  the  Royal  Insurance  Co.  of  Liverpool,  gar- 
nishees, from  order  of  Wetmore,  C.J.,  6  W.  L.  R.  547,  dis- 
charfjing  an  interpleader  summons. 

The  appeal  was  heard  by  Prendergast,  Xewlands, 
Johnstone,  and  Lamont,  JJ. 

E.  L.  El  wood,  Moosomin,  for  the  appellants. 
J.  A.  Allan,  Regina,  for  the  defendants  and  the  Iivlo- 
pendent  Lumber  Co.,  c'aimants. 

Prenderc.ast,  J.: — The  plaintiff  sued  the  defendants 
for  $310.56  debt,  and  served  a  garnishee  summons  on  the 
garnishees  for  that  amount  and  costs.  The  Royal  Insurance 
Company  of  Liverpool,  garnishees,  admit  an  indebtedness 
of  $2,000  for  losses  under  an  insurance  policy  wherein  the 
defendants  are  the  assured  and  the  Merchants  Bank  of 
Canada  the  beneficiaries,  to  the  extent  that  their  interest 
may  appear. 
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The  Merchants  Bank  claim  $1,440  as  such  beneficiaries; 
the  Independent  Lumber  Company  claim  the  whole  $2,000 
by  virtue  of  an  assignment  from  the  defendants  of  their  in- 
terest in  the  said  policy;  and  there  are  also  other  claims 
for  lesser  amounts. 

The  Eoyal  Insurance  Company  having  taken  out  an 
interpleader  summons  to  have  their  liability  determined  by 
the  Court,  the  learned  Chief  Justice,  upon  its  return,  dis- 
missed the  application  for  an  issue,  and  his  decision  is 
now  appealed  from. 

The  garnishee  summons  herein  is,  as  stated,  for  $310.56 
Dnd  costs. 

Of  the  garnishees'  indebtedness  to  the  defendants,  that 
i?  all  that  the  plaintiff  is  interested  in,  all  that  was  ever 
attached,  all  that  is  supposed  to  be  brought  into  Court, 
and  all  that  is  subject  to  the  future  order  of  the  Court 
under  the  garnishee  proceedings. 

As  to  this  amount  of  $310.56  and  costs,  the  garnishees 
and  the  claimants  have,  under  Rule  392  of  the  Judicature 
Ordinance,  the  full  remedy  that  they  require.  They  have  all 
the  latitude  under  it  to  bring  the  interested  parties  into 
Court,  and  to  shew  either  that  the  defendants  were  never 
entitled  to  the  amount,  or  that,  although  once  entitled, 
their  claim  has  since  passed  to  one  of  them  by  assignment 
or   otherwise. 

Inasmuch  as  the  remedy  provided  by  this  Eule  is  less 
expensive  and  more  expeditious  and  simple,  and  as  it,  more- 
over, affords,  to  the  extent  of  the  amount  attached,  all 
the  relief  that  an  interpleader  could  give,  I  am  of  opinion 
that  it  is  intended  to  be  the  only,  remedy  properly  applic- 
able to  such  cases. 

In  the  present  case,  however,  the  garnishees,  being  in- 
debted in  an  amount  in  excess  of  that  which  was  attached, 
seek  by  interpleader  to  have  the  Court  determine  the  ques- 
tion of  their  total  liability. 

It  seems  to  me  that,  owing  to  the  excess  involved  over 
and  above  the  amount  attached,  the  plaintiff's  objection  to 
such  an  issue  being  grafted  on  his  action  is  well  founded, 
on  the  ground  that  he  never  claimed  such  excess,  that  it 
is  not  attached,  that  it  appears  nowhere  in  the  action,  and 
that  he  never  was  in  any  way  whatnoever  concerned  in 
the  matter.  The  position  taken  by  him — and  rightly  so  in 
my  opinion — ^would  seem  to  l>e,  that  having  never  had  to  do 
with  the  other  parties'  differenr-es  in  this  rr*«pect,  and  har- 
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ing  no  interest  therein,  he  objects  to  their  being  fought 
out  on  his  ground. 

With  regard  to  the  excess  over  the  amount  it  called  for, 
the  garnishee  summons  did  not  alter  in  the  least  the  status 
of  defendants,  garnishees,  or  claimants ;  so  that,  not  being 
interfered  with,  they  are  simply  left,  as  to  that  excess,  in 
the  same  position  and  with  the  same  relief  as  if  no  gar- 
nishee summons  had  issued. 

In  this  view,  the  objection  to  the  interpleader  is  not 
founds  on  the  nature  of  the  proceeding,  but  on  the  fact 
that  part  at  least  of  its  subject-matter  is  involved  neither 
in  the  action  generally  nor  in  the  garnishee  proceedings. 

It  is  quite  possible  that  the  garnishee  might  be  entitled 
to  an  interpleader  at  least  with  respect  to  part  of  his  lia- 
bility, but  then,  only  a.s  an  independent  proceeding,  and  not 
as  an  incident  of,  and  in,  this  action. 

The  principle  that  regard  should  be  had  to  avoiding 
multiplicity  of  suits,  was  never  made  a  reason  why  inter- 
locutory proceedings  of  any  kind  should  thus  be  grafted  on 
an  action,  when  the  subject-matter  was  not  the  same  and 
the  plaintiff  in  the  action  could  in  no  way  be  affected  by 
such  proceedings. 

In  short,  if  the  issue  is  with  respect  to  the  amount  at- 
tached by  the  garnishee  summons,  the  proper  relief  is  under 
Rule  392;  if  not,  the  garnishees  and  claimants  have  no 
standing  in  the  action. 

The  appeal  should  be  dismissed  with  costs. 

Nevvlands  and  Lamont,  JJ.,  concurred. 

Johnstone,  J.: — Tn  this  case  an  application  was  made 
on  behalf  of  the  garnishees,  the  Royal  Insurance  Company 
of  Liverpool,  for  relief  by  way  of  summons  under  Rule  431 
of  the  Judicature  Ordinance.  The  application  was  supported 
by  the  affidavit  of  John  Hogan,  the  Winnipeg  manager 
of  the  applicants,  proving,  among  other  things,  service  on 
the  applicants  of  the  garnishee  summons  issued  in  the  action 
of  the  present  plaintiff  against  the  present  defendants  be- 
fore judgment  on  2f5th  April,  1907;  that  under  a  certain 
policy  of  insurance  the  company  named  had  insured  the 
defendants'  property  in  the  sum  of  $2,000,  the  loss,  if  any. 
to  be  payable  to  the  Merchants  Bank  of  Canada  as  their 
interest  should  appear;  that  on  18th  April,  1907,  the  pro- 
perty insured  was  destroyed  by  fire  wid  on  the  29th  of 
the   same  month  an  appraisement  of  the  loss  had  been 


MEAR8  V,  ARVOLA  WOOD  WORKING  CO.  843 

effected,  and  that  the  applicants  were  ready  and  willing 
to  pay  the  loss,  to  the  extent  of  $2f,000,  into  Court  to  abide 
the  result  of  the  interpleader  proceedings.  This  affidavit 
further  stated  that  these  moneys  were  claimed  by  the  plain- 
tiff and  also  by  the  Merchants  Bank  of  Canada  on  account 
of  certain  advances  made  by  the  bank  to  the  defendants  and 
hy  the  Independent  Lumber  Company  under  an  assignment 
from  the  defendants  of  20th  April,  1907,  and  the  usual 
allegations  denying  interest  in  the  subject-matter  and  col- 
lusion were  also  set  out  in  this  affidavit.  It  also  appeared 
from  the  application  for  interpleader  that  an  appearance 
had  been  entered  by  the  garnishees  disputing  liability  of 
the  applicants  to  the  defendants  under  Eule  390  of  our 
Ordinance.  Upon  return  of  the  summons  cause  was  shewn 
and  an  order  made  discharging  the  summons  with  costs, 
and  from  this  order  the  applicants  appeal. 

With  the  question  of  the  right  to  claim  relief  under 
Rule  431,  because  of  the  position  in  which  the  applicants 
placed  themselves  through  their  having  disputed  liability 
to  the  defendants,  removed,  I  quite  agree  with  the  decision 
of  the  learned  Chief  Justice  and  the  reasons  given  by  him 
for  his  judgment.  The  defendants  in  the  garnishee  action 
had  disputed  their  liability  to  the  plaintiff,  and  this  ques- 
tion of  liability  had  yet  to  be  determined  by  a  trial  of  the 
issues  joined  between  the  parties.  The  service  of  the  sum- 
mons on  the  garnishees  would  create  no  liability;  it  did 
nothing  more  than  bind  the  debt  owing  from  the  garnishees 
to  the  defendants.  Judgment  obtained  in  the  action  by  the 
plaintiff  against  the  debtors  would  not  create  the  rela- 
tionship of  debtor  and  creditor  between  the  plaintiff  and 
the  garnishee.  Fry,  L.J.,  in  his  judgment  in  In  re  Com- 
bined Weighing  and  Advertising  Machine  Co.,  43  Ch.  D.  99, 
at  p.  105,  so  held,  and  in  speaking  of  the  effect  of  the 
order  made  under  the  English  Rule  2,  Order  45 — a  Rule 
similar  to  our  Rule  385 — ^asked  the  question:  "What  is 
the  meaning  of  the  words,  'bind  the  debt  in  his  hands'? 
What  the  order  does  is  this,  it  gives  the  garnishor  certain 
statutory  rights;  it  enables  the  garnishor  to  say  to  the 
garnishee,  'You  shall  not  pay  to  your  creditor  the  money 
which  you  owe  him.'  There  is  no  transfer  of  the  debt,  and 
he  is  not  created  a  creditor."  And  here  the  word  "  trans- 
fer "  is  used  to  mean  transfer  by  way  of  assignment,  secur- 
ity, or  otherwise,  and  the  remedies  referred  to  are  subject 
to  be  controlled  by  the  discretionary  powers  of  a  Court 
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or  Judge,  as  will  be  seen  hereafter.     See  also  Norton  t. 
Yates,  [1906]  1  K.  B.  112.    In  England  an  attaching  order 
nisi  is  only  made  after  judgment  has  been  obtained  against 
the  defendant  in  the  action;  the  service  of  the  garnishee 
i^ummons  under  our  practice  has  the  same  binding  effect 
as  that  of  an  order  nisi  in  England.     The  word  "liable'* 
means  "under  an  obligation:''  B«  HiU,  [1896]  1  Ch.  962; 
and  "  liability,"  as  used  in  Kules  390,  391,  and  431  of  our 
Judicature  Ordinance,  imports  obligation — an  obligatory  re- 
lationship under  Rules  390  and  391  between  the  garnishee 
and  the  debtor  sued,  and  under  Rule  431  between  the  claiin- 
ant  and  the  applicant  for  relief.     Norton  v.  Yates,  and 
Roberts  v.  Death,  8  Q.  B.  D.  319,  are  authorities  in  favour 
of  the  applicants'  right  to  relief  in  the  garnishee  action. 
In  the  latter  case  it  appears  that  one  Michael  Death  re- 
covered a  judgment  for  £40  against  one  Castle,  whereupon 
one  John  Roberts,  who  was  a  judgment  creditor  of  Death, 
obtained  an  order  nisi  attaching  all  debts  due  from  Castle 
to   Death  to   answer  the  Roberts  judgment.     Before  the 
leturn    date   the    Death   solicitors   wrote    to   the  solicitor 
for  Roberts  informing  him  that  Death  was  trustee  for  the 
claimant  Mrs.  Wells,  and  that  the  money  for  which  Death 
had  recovered  judgment  against  Castle  belonged  solely  to 
Mrs.  Wells.    On  3l8t  May  the  order  nisi  was  made  absolute, 
and   Castle   thereupon   paid   over   the   money  to  Robert«. 
Subsequently  a  summons  was  taken  out  by  Mr.  and  Mrs. 
Wells  and  Death  to  shew  cause  why  the  order  of  31st  Mar 
should  not  be  rescinded  or  varied  by  directing  the  payment 
into  Court  of  the  £40,  to  abide  the  event  of  an  issue  between 
the  judgment  creditor  and  the  judgment  debtor  and  the 
claimants,  Mr.  and  Mrs.  Wells,  or  some  of  them.    This  sum- 
mons wa-s  on  its  return  dismissed  by  the  Master.    The  dis- 
missal on  appeal  was  affirmed  first  by  Mathew,  J.,  at  Cham- 
bers, and  subsequently  by  the  Queen's  Bench  Division,  from 
which  latter  judgment  the  judgment  debtor  and  the  claim- 
ants appealed,  and  the  appeal  was  heard  by  Brett,  Cotton, 
and  Lindley,  L.JJ.,  and  allowed.     Brett,  L.J.,  delivering 
judgment  (at  p.  322),  referring  to  the  fact  of  the  omission 
of  the  garnishee  to  suggest  that  the  money  belonged  to 
Death  as  trustee,  said :  "  It  is  said  that  because  the  garnishee 
did  not  suggest  that  that  was  the  fact,  the  cestui  que  trust 
was  estopped  from  shewing  it;  and  further,  it  is  said  that 
such  an  injustice  can  be  perpetrated  by  the  order  of  the 
Court.     I  cannot  believe  in  this.     The  Rules  6  and  T  of 
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Order  XLY.,  on  which  reliance  is  placed  as  governing 
this  matter,  were  copied  from  sees.  29  and  30  of  the  Com- 
mon Law  Procedure  Act,  1860  (23  &  24  Vict.  ch.  126),  which 
was  passed  at  the  time  when  the  common  law  Courts  could 
not  have  given  relief;  whereas  the  equity  Court  certainly 
could  have  done  so.  The  garnishee  order  absolute  would 
now  be  made  by  a  Master  acting  for  a  Judge  who,  under  the 
Judicature  Acts,  would  have  an  equitable  jurisdiction.  The 
equity  Court,  as  it  seems  to  me,  would  never  have  allowed 
the  money  of  a  cestui  que  trust  to  be  applied  to  pay  the 
debt  of  a  trustee,  and  I  can  see  nothing  which  should  pre- 
vent a  Judge  from  saying,  when  the  matter  is  called  to  his 
attention,  that  a  garnishee  order  shall  not  under  those  cir- 
cumstances be  made  absolute.  Although  it  is  true  the 
suggestion  to  that  effect  cannot  be  made  by  the  cestui 
que  trust  under  either  Eule  6  or  7 — our  Eule  292  makes 
provision  for  such  a  suggestion — still  it  seems  to  me  that  a 
Court  of  equity  would  listen  to  such  a  statement  on  the 
proceedings  for  a  garnishee  order,  and  would  either,  if  there 
was  no  dispute  as  to  the  fact,  then  make  an  order  that  the 
money  should  be  paid  over  to  the  cestui  que  trust,  or  de- 
cline to  make  the  garnishee  order  absolute,  or  if  there  was 
a  dispute  as  to  whether  the  money  was  trust  money,  would 
consider  it  reasonable  to  order  the  money  to  be  paid  into 
Court  to  abide  the  event  of  an  inquiry.^*  At  p.  323  Cotton, 
L.J.,  stated :  "  Here  the  money  due  to  the  execution  debtor 
Death  is  alleged  to  be  trust  money,  and  it  is  clear  that  a 
Court  of  equity  always  interfered  to  prevent  goods  which 
were  being  held  in  trust  from  being  taken. in  execution  to 
satisfy  the  debt  of  the  trustee.  It  is  said  that  the  Judge 
could  not  refuse  to  make  the  order,  because  the  case  is  not 
within  the  Rules  of  Order  XLV.  I  think  it  is  not  within 
Eule  6,  because  that  applied  only  where  the  garnishee  for 
his  own  protection  suggests  that  the  debt  belongs  to  a 
third  person;  but  I  am  not  satisfied  that  it  is  not  within 
Eule  7,  for  that  says  not  merely  on  hearing  the  allegation 
of  such  third  person,  but  ^of  any  other  person  whom  by 
the  same  or  any  subsequent  order  the  Court  or  Judge  may 
order  to  appear,'  and  that  seems  to  me  to  give  power  to 
the  Court  or  Judge  to  cite  any  one  else,  and  to  inquire  as 
to  the  nature  of  his  claim.'^  At  p.  324  Lindley,  J.,  says: 
"  What  was  done  here  was  this :  before  the  garnishee  order 
was  made  absolute,  notice  was  given  to  Eoberts  and  his 
solicitor  that  the  judgment  was  recovered  by  Death  as  trus- 
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tee  for  Mrs.  Wells,  and  that,  therefore,  Boberts  had  no 
business  to  take  it,  and  when  the  parties  were  before  the 
Master  the  latter  was  informed  that  it  was  not  Death's 
money.  Then  there  was  a  difficulty  as  to  what  the  order 
should  be,  and,  because  the  case  did  not  come  within  Rules 
G  and  7,  the  Master  made  the  order  absolute.  I  think  he 
put  a  too  narrow  construction  on  those  Rules  in  refusing 
to  hear  a  suggestion  from  any  one  but  the  garnishee.  In 
my  opinion,  this  appeal  should  be  allowed,  and  Roberts, 
having  got  the  money  with  notice  that  it  was  not  Death's, 
should  be  ordered  to  pay  on  it  into  Court  to  abide  the  e?ent 
of  an  inquiry  whether  it  is  trust-money  or  not." 

In  my  opinion  this  appeal  should  be  dismissed  with  costs. 


SASKATCHEWAN. 

July  IOth,  1908, 

full  court. 

MUNROE  V.  BEISCHEL. 

Principal  and  Agent — Agent's  Commission  n  Sale  of  Lani— 
PurcJuiser  not  Fovnd  by  Agent — Contract  for  Payment  nf 
Commission — Sale  Effected  at -Lower  Pries — Assistance  in 
Closing  Sale — Remuneration — Quantum    Meruit. 

Appeal  by  defendant  from  judgment  of  Newlands,  J., 
ante  63,  in  favour  of  the  plaintiff  for  the  recovery  of  $320 
in  an  action  for  commission  or  compensation  for  the  sale 
by  the  plaintiff  for  the  defendant  of  a  section  of  land. 

The  appeal  was  heard  by  Wetmore,  C.J.,  Prendergast, 
Johnstone,  and  Lamont,  JJ. 

F.  W.  G.  Haultain,  K.C.,  for  defendant 

N".  Mackenzie,  K.C.,  for  plaintiff. 

Wetmore,  C.J. : — ^The  defendant  wrote  the  plaintiff  a 
letter  dated  7th  December,  1906,  which  was  as  follows: 
"  I  enclose  you  herewith  description  of  my  home  fann. 
which  I  am  offering  for  sale.  I  will  take  $28  per  acre  net 
to  me.  This  gives  you  $2  per  acre  to  work  on,  which  would 
make  you  a  commission  of  $1,280.  Should  have  prospective 
buyer  for  same,  bring  him  over,  and  I  will  make  a  few  extra 
inducements   to   close   deal.'^ 
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With  this  letter  he  encloiJed  a  dtxnnuont,  whioh  1  m\u 
pose  would  be  in  the  nature  of  an  advert iseinout*  in  whioh 
he  stated  the  terms  of  the  sale,  that  the  price  wan  ${U)  j>or 
acre,  and  that  he  would  leave  some  hay,  oats,  and  wlioat 
to  seed  the  farm. 

The  pBaintdff  asserted  that  he  obtained  one  Jlonry 
Crocket  as  the  purchaser  of  this  seition,  and  that  he  wan, 
therefore,  entitled  to  commission  or  compensation.  The 
case  was  tried  before  my  brother  Newlands,  and  ho  found 
that  the  plaintiff  did  not  establish  that  he  olitained  (rocket 
as  such  purchaser.  That  finding,  to  my  mind,  dispoKCM  of  the 
plaintiff's  right  of  action  as  set  forth  in  his  Htatcinenl  of 
claim  or  in  any  proposed  amendment  of  it.  His  whrijn  claim 
i{?  based  on  the  alleged  fact  that  he  procun'd  a  purchaner 
of  the  land  or  effected  the  sale  of  it;  he  did  not  <lo  one  or 
the  other.  He  also  found  that  Crocket  was  in  corn»Mpond- 
once  with  the  defendant  about  thi^  land  before  the  plain- 
tiff  had  anything  to  do  with  him,  and  that  he  ((/rocket) 
sent  his  son  down  where  the  property  wan  lo<:ttt(rd  to  Iwik 
8t  it,  and  afterwards  went  down  for  the  name  pnrpri^e  him- 
self. This  finding  is  fully  warranted  by  the  evidence.  The 
learned  trial  Judge  also  found  that  tlie  plaintiff  did  M/irne- 
thing  towards  selling  the  land,  tliat  he  «h''wcd  it  to  \}ftiU 
Crocket  and  his  s^on,  and  in  tliat  way  a--i»ted  at  th^?  naje, 
and  that  the  defendant  n^rognizid  thi-  in  a-kin^^  the  plains 
tiff  to  bring  him  over  to  Wevhorn  to  corrif;Ict>?  th#r  ^\ii. 
The  property  a.-?  a  matter  of  fa/t  wa>  *olf\  to  ('r>^  k*'f.,  «ri/l 
it  is  quite  clear  that  wh^m  U/th  (.r/fK^-t  ar.d  hj*  *ou  v^r»t  t// 
Fillmore,  near  to  »f.>:h  p:;i/^e  tn'-  lar#<J  i*  *.*<iH^*'A,  fh^ 
plaintiff  drove   t>*rrri   o .i  to   **'*r   t;.^-    »^r.'I,     T;./'   p!;k»r/,ff 
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secretary  of  that  company,  the  defendant  being  a  member  of 
it.  I  am  of  opinion  that  the  defendant  recognized  the  right 
of  the  secretary  to  send  this  telegram  by  his  letter  of  17th 
June,  in  answer  to  the  plaintiff's  letter  claiming  payment 
for  his  services,  and  in  which  the  defendant  gives  as  an 
excuse  that  he  could  not  get  the  plaintiff  to  bring  Crocket 
over  **  as  per  my  request/'  That  must  have  reference  to  the 
telegram  in  question,  but  it  also  is  in  accord  with  the  agree- 
ment of  7th  December,  by  which  it  was  arranged  that  if  a 
prospective  buyer  was  obtained  the  plaintiff  was  to  '*  bring 
him  over,"  that  is,  to  Weyburn.  The  telegram,  therefore, 
does  not  carry  the  agreement  one  step  further;  it  only  re- 
quested the  plaintiff  to  do  what  he  had  agreed  to  do  under 
his  original  agreement,  and  I  am  at  a  loss  to  see  how  it  can 
be  construed  into  an  implied  promise  on  the  part  of  the 
defendant  to  pay  for  services  that  were  entirely  outside  of 
the  agreement.  After  Crocket  arrived  at  Weyburn  the  de- 
fendant sold  him  the  property  for  $17,000,  and  threw  in  a 
quantity  of  grain  and  some  few  agricultural  implements, 
besides,  worth  a  little  over  $5>00.  Figuring  on  the  acreage, 
therefore,  he  sold  the  ])roperty,  including  the  grain,  at 
about  $26.25  an  acre.  I  cannot  find  any  evidence  that  the 
plaintiff  did  anything  whatever  at  the  defendant's  request, 
implied  or  otherwise,  towards  bringing  the  sale  about;  he 
did  not  introduce  the  purchaser  to  the  defendant  or  bring 
them  together.  Crocket  was  in  negotiation  with  the  de- 
fendant before  ever  the  plaintiff  saw  him,  as  I  have  already 
stated.  As  a  matter  of  fact,  even  before  young  Crocket 
had  gone  down,  his  father  had  corresponded  with  Beischel 
with  respect  to  this  property,  and  in  consequence  of  a 
letter  received  from  him  had  sent  his  son  down  to  inspect 
it.  So  the  whole  question  narrows  down  to  this,  in  so  far 
as  Munroe's  services  in  connection  with  the  actual  sale  that 
took  place  are  concerned;  that  when  these  Crockets  arrived 
at  Fillmore  he  drove  them  out  to  see  the  farm,  and,  in  so 
far  as  the  elder  Crocket  was  concerned,  he  drove  him  out 
to  see  another  farm  first.  I  do  not  mention  this  latter  fact 
as  having  any  particular  bearing  on  the  case,  beyond  this. 
1o  point  to  the  fact  that  the  elder  Crocket  was  not  driven 
by  the  plaintiff  expressly  with  the  view  of  looking  at  the 
defendant's  property:  he  was  driven  out  in  the  course  of  the 
general  business  that  the  plaintiff  was  carrying  on,  and  what 
he  did  would  be  quite  in  keeping  with  an  endeaTOor  to 
carry  out  the  contract  which  was   entered   into  between 
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him  and  the  defendant  by  the  letter  of  7th  December;  and 
during  all  this  time  the  plaintiff  was  endeavouring  to  effect 
a  sale  at  $29  per  acre,  clearly  for  the  purpose  of  realizing 
the  dollar  an  acre  over  and  above  the  $28  mentioned  in  the 
letter  last  referred  to.  I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  anything  in  this  action;  first,  be- 
cause he  was  not  instrumental  in  bringing  the  parties  to- 
gether or  in  bringing  about  the  sale,  aa  I  have  before  stated; 
secondly,  his  employment  was  by  virtue  of  a  special  contract, 
and  was  of  a  character  which  prevented  his  recovering  any- 
thing at  all,  either  by  way  of  commission  or  compensation 
or  on  a  quantum  meruit,  unless  he  obtained  a  purchaser 
on  the  terms  specified  in  that  letter.  It  is  clear  he  did  not 
do  that.  He  did  not  secure  a  purchaser  for  an  amount 
exceeding  $28  an  acre,  and  by  that  letter  he  was  only  to 
be  paid  for  his  services  what  he  could  sell  the  land  for  over 
and  above  that  price;  at  any  rate  unless  some  new  contract 
was  made,  either  expressly  or  by  implication,  which  would 
entitle  him  to  sell  at  a  lower  figure,  and  that  was  not  the 
case  here. 

These  questions  with  respect  to  commission  have  been 
very  lengthily  discussed  in  a  great  number  of  decisions;  I 
do  not  purjjose  in  this  case  to  go  througK  them  to  any  great 
extent,  but  in  very  many  of  them  what  was  laid  down  by 
Lord  Watson  iA  Toulmin  v.  Miller,  58  L.  T.  96,  has  been 
referred  to  as  correctly  statihg  the  principles  upon  which 
commission  or  compensation  can  be  recovered.  He  states  - 
as  follows:  "When  a  proprietor,  with  the  view  of  selling 
his  estate,  goes  to  an  agent  and  requests  him  to  find  a  pur- 
chaser, naming  at  the  same  time  the  sum  which  he  is  willing 
to  accept,  that  will  constitute  a  general  employment;  and 
should  the  estate  be  eventually  sold  to  a  purchaser  intro- 
duced by  the. agent,  the  latter  will  be  entitled  to  his  com- 
mission, although  the  price  paid  should  be  less  than  the 
sum  named  at  the  time  the  employment  was  given.  The 
mention  of  a  specific  sum  prevents  the  agent  from  selling 
for  a  lower  price  without  the  tonsent  of  his  employer;  but 
it  is  given  merely  as  the  basis  of  future  negotiations,  leaving 
the  actual  price  to  be  settled  in  the  course  of  these  nego- 
tiations.^' In  that  case  it  would  seem  that,  the  agent  hav- 
ing done  his  work,  and  the  principal  having  accepted  the 
benefit  of  that  work,  the  agent  is  entitled  to  be  paid;  and, 
in  my  opinion,  a  great  many  of  the  cases  cited  on  behalf  of 
the  plaintiff  were  cases  of  that  character.  Lord  Watson 
goes  on  in  the  same  case:  "On  the  other  hand,  suppose 
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a  proprietor  goes  to  an  agent  for  the  purpose  of  letting, 
and  instructs  him  to  let.  The  agent  then  says,  *I 
think  I  can  find  yon  a  purchaser;  will  you  not  sell?' 
To  which  he  replies,  *I  will  sell  for  £10,000,  not  a 
sixpence  less;  if  you  can  get  that  sum,  sell;  if  not 
let  the  property/  I  am  not  prepared  to  hold  that 
an  arrangement  expressed  in  these  or  in  equivalent 
terms  would  confer  a  general  employment  to  sell  upon 
the  agent.  In  my  opinion,  it  would  merely  give  him  a 
limited  mandate  to  sell  for  the  price  specified,  instead  of 
letting/'  Here  the  defendant  writes  the  plaintiff  that  he 
will  take  $2f8  an  acre  for  his  land,  that  that  would  give  the 
plaintiff  $2  per  acre  to  work  on,  and  on  which  he  could 
make  a  commission  of  $1,280.  I  am  of  opinion  that  he 
practically  states  in  a  letter  of  that  sort,  "  I  will  not  pay 
any  commission  unless  I  can  get  my  property  sold  to  net 
me  $28  an  acre.''  I  am  quite  aware  that  that  is  at  variance 
with  what  was  laid  down  in  Aikens  v.  Allen,  14  Man.  L 
R.  549.  I  am  free  to  confess,  however,  with  all  due  defer- 
ence to  the  opinion  of  the  learned  Judges  who  decided  that 
case,  that  I  concur  in  the  view  expressed  by  Perdue,  J. 
I  may  just  add  that  I  do  not  feel  it  necessary  to  discuse 
this  question  any  further,  because  I  am  of  opinion  that 
so  far  as  this  case  is  concerned,  the  matter  is  disposed  of  hy 
the  first  ground  upon  which  I  put  my  judgment. 

In  my  opinion,  the  judgment  of  the  learned  trial  Judge 
should  be  reverpod,  and  judgment  entered  for  the  defendant 
with  costs. 

Prendkrgast  and  Johnstone,  JJ.,  concurred. 

Lamont,  J.: — In  his  judgment  in  the  Court  below  the 
learned  trial  Judge  found  as  a  fact  that  the  plaintiff  did 
not  procure  the  purchaser  for  the  defendant's  land,  but 
that  the  defendant  and  the  purchaser  had  been  in  communi- 
cation before  the  plaintiff  came  into  contact  with  the  pur- 
chaser. This  fact,  to  my  mind,  prevents  the  plaintiff  from 
recovering  commission  under  his  written  agreement  with 
the  defendant.  The  learned  trial  Judge,  however,  also 
found  as  a  fact  that  the  plaintiff,  by  shewing  the  land  to 
the  purchaser's  son  and  subsequently  to  the  purchaser  him- 
self, assisted  in  the  sale,  and  that  the  defendant  recog- 
nized these  services.  This  finding  is,  in  my  opinion,  amply 
borne  out  by  the  evidence.  It  is  admitted  that  the  plaintiff 
shewed  the  purchaser  and  his  son  over  the  land  and  tried 
to  get  them  to  purchase;  as  soon  as  he  returned  from  shew- 
ing Crocket  the  land  he  telegraphed  to  the  defendant  that 
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he  had  Crocket  there^  and  to  come  over  and  help  close  the 
deal.  The  defendant  being  away  at  the  time,  his  book- 
keeper telegraphed  as  follows :  "  Weyburn,  Sask.,  29,  1907. 
Wm.  Monroe,  George  not  home,  coming  to-night.  Have 
Mr.  Crocket  to  Weybnm  to  close  deal.  Answer.  The 
Weyburn  Implement  Co." 

The  plaintiff  did  not  take  Crocket  to  Weybnm,  but  he 
again  wired  the  defendant  to  come  to  Fillmore,  to  which 
the  defendant  replied  that  he  was  sending  word  by  Alois. 
Alois,  who  was  the  defendant's  brother,  came  over,  and 
without  any  word  of  their  intention  to  the  plaintiff,  Alois 
and  Crocket  hired  a  team  and  drove  to  Weyburn  and  closed 
the  deal. 

If  the  bookkeeper  was  acting  with  authority  in  sending 
his  telegram  of  the  29th,  that,  in  my  opinion,  is  a  recognition 
by  the  defendant  of  the  services  of  the  plaintiff.  That  he 
had  authority  to  send  that  telegram,  or  that  his  act  in  send- 
ing it  was  subsequently  ratified  by  the  defendafat,  is  to  ray 
mind  established  by  the  defendant's  letter  of  17th  June, 
which  is  as  follows: — 

'•  Mr.  William  Munroe,         "  Weyburn,  Sask.,  June  17,  '07. 
"Fillmore,  Sask. 

"  Dear  Sir, — In  reply  to  yours  of  recent  date  re  the  eale 
of  19-10-11,  will  say  that  I  do  not  think  you  are  entitled 
to  a  commission  on  that  sale,  as  it  was  me  that  got  him  here 
in  the  first  place,  and  from  what  I  have  learned  you  tried 
very  hard  to  sell  him  some  other  land,  and  in  fact  could  not 
get  you  to  bring  him  over  as  per  my  request. 

"Yours  truly,  Geo.  Beischel." 

Here  the  defendant  says  that  because  the  plaintiff  did 
not  bring  the  purchaser  over  to  Weyburn,  as  requested  by 
him,  he  is  not  entitled  to  commission.  The  only  request 
made  vras  the  telegram  of  the  bookkeeper,  which  the 
defendant  in  this  letter  refers  to  as  his  own.  There  is, 
however,  direct  evidence  not  only  that  the  defendant  recog- 
nized that  the  plaintiff  had  rendered  pervices  and  had  in- 
curred expense  on  his  account,  but  also  an  explicit  state- 
ment that  he  would  pay  for  them.  In  Mr.  Crocket's  evid- 
ence, where  he  was  asked  as  to  what  took  place  at  his  inter- 
view with  the  defendant  at  Weyburn,  the  following  ap- 
pears : — 

"  Q.  Just  state  the  conversation  that  took  place  between 
Beischel  and  yon. 

"  A.  We  talked  over  the  price  of  the  farm,  and  defend- 
ant offered  it  to  me  then  for  $28  an  acre.     I  didn't  buy 
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that  night.     I  think  it  was  the  next  morning  I  bought  it 
for  $17,000. 

"  Q.  Was  Munroe  mentioned  in  the  matter  ? 

"  A.  I  said  I  had  been  ont  with  him,  and  there  was  a 
few  telegrams  there,  and  I  didn't  know  w^ho  ought  to  pay  it 
He  said,  ^  I  will  pay  them  myself.'"  I  thought  he  was  entitled 
to  pay  it  because  I  thought  I  ought  to  telegraph." 

Here  Crocket  pointed  out  to  the  defendant  that  he  had 
been  out  to  the  land  with  the  plaintiff,  and  there  were  some 
telegrams  which  the  evidence  shews  the  plaintiff  had  paid, 
and  raised  ttie  question  as  to  who  should  pay  for  them,  and 
Ihe  defendant  said  he  would  pay  them  himself.  Pay  whom? 
There  was  no  one  to  pay  but  the  plaintiff.  The  services 
here  that  are  expressly  recognized  are  the  taking  of  Crocket 
out  to  inspect  the  land  and  the  sending  of  the  telegrams. 
There  is,  therefore,  evidence,  in  my  opinion,  to  justify  the 
learned  trial  Judge  in  finding  that  the  plaintiff  assisted  in 
the  sale,  and  that  the  defendant  recognized  these  services 
and  should  pay  for  them. 

One  of  the  grounds  of  appeal  taken  by  the  defendant,  al- 
though not  mentioned  in  the  factum  or  urged  at  the  hearing, 
was  that  if  the  plaintiff  was  entitled  to  any  remuneration 
for  his  services,  the  amount  allowed  by  the  learned  trial 
Judge  was  excessive.  On  this  point  I  agree  with  the  defend- 
ant. The  chief  service  rendered  by  an  agent  in  selling  land 
on  commission  is  the  procuring  of  a  purchaser,  the  ser- 
vice rendered  in  shewing  him  over  the  land  being  of  minor 
importance.  Here  the  plaintiff  did  not  find  the  purchaser, 
and  his  remuneration  should  be  limited  to  the  amount  the 
actual  services  he  rendered  would  be  worth.  In  my  opinion, 
$75  would  be  a  sufficient  remuneration  for  his  services  and 
expenses,  and  I  would  reduce  the  judgment  to  that  amount 
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Craig,  J.  July  4th,  1908. 
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Landlord  and  Tenant — Action  for  Rent — Surrender  of  Pre- 
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Action  by  landlords  against  tenant  for  rent. 
Frank  J.  McDougal,  for  plaintiffs. 
F.  T.  Congdon,  K.C.,  for  defendant. 
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Craio,  J.: — The  defendant  was  the  tenant  of  the  plain- 
tiffs under  a  lease  providing  for  a  two  years'  term  commenc- 
ing on  the  2l8t  March,  1907,  rent  payable  monthly  on  the 
Ist  of  each  month.  Prior  to  16th  March,  1908,  the  defend- 
ant sued  the  plaintiffs  for  disturbance  of  his  quiet  enjoy- 
ment. Part  of  that  cause  of  action  was  interference  with  a 
kitchen  range.  The  action  was  settled  by  agreement  of 
that  date,  and  the  plaintiffs  released  the  defendant  from  the 
payment  of  rent  for  the  months  of  November,  December. 
1907,  and  January,  February,  March,  and  April,  1908,  the 
consideration  for  the  release  being  the  surrender  to  the  plain- 
tiffs of  certin  plate  glass  windows  and  double  doors  and  the 
discharge  of  the  action  for  damages,  the  defendant  agreeing 
to  continue  as  tenant  under  the  lease.  The  defendant  in  his 
evidence  on  the  trial  of  this  cause  says  that  in  the  negotia- 
tions leading  up  to  the  settlement,  the  damages  were  esti- 
mated at  $150,  which  would  be  the  amount  of  the  rent  for 
April.  But  it  is  not  clear  whether  that  was  in  lieu  of  rent  or 
how.  However,  they  started  at  that  date  with  all  the  rent . 
released  by  the  agreement,  and  the  defendant  discharged  the 
plaintiffs  from  the  action  for  damages,  agreeing  at  his  own 
cost  and  expense  to  repair  the  damage  for  which  the  action 
was  brought.  After  that  and  on  22nd  April  the  defendant 
handed  to  Jenneret,  the  agent  of  the  plaintiffs,  the  key  of  the 
premises,  saying  he  was  going  out  and  could  not  afford  any 
longer  to  continue  the  business.  Nothing  was  said  about  a 
surrender,  no  release  asked  for  or  given.  A  week  before  Ist 
May  the  agent  of  the  plaintiffs  handed  the  key  to  a  prospec- 
tive tenant  to  go  in  and  view  the  premises,  he  (Jenneret)  leav- 
ing for  a  trip  and  not  returning  until  1st  June,  at  which  time 
he  re-let  the  premises,  the  prospective  tenant  having  the  key 
in  his  possession  all  this  time. 

It  is  contended  by  the  defendant's  counsel  that  there  can 
be  no  recover}'  for  April,  the  rent  therefor  being  surrendered 
by  actual  agreement,  and  there  being  nothing  in  the  agree- 
ment in  the  nature  of  a  covenant  by  the  defendant  to  pay 
that  rent  or  any  sum  in  lieu  of  it,  or  in  substitution  for  the 
damages.  I  think  the  defendant's  contention  must  prevail 
for  this  month.  All  that  the  agreement  amounts  to  is  a  sur- 
render by  the  defendant  of  his  action  for  damages  and  a 
cross-surrender  by  the  plaintiffs  of  their  claim  for  rent  in 
lieu  of  the  surrender  or  as  a  consideration  for  the  surrender 
or  discharge  of  the  action  for  damages.  The  plaintiffs'  con- 
tention that  because  the  defendant  was  to  repair  at  his  own 
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cost,  and  has  not  done  so,  he  is  therefore  rendered  liable  for 
the  rent,  I  think  cannot  stand.  It  was  the  defendant's  own 
property ;  the  range  which  was  disturbed  he  could  or  could 
not,  as  he  saw  fit,  repair.  He  could  remove  it  and  did  re- 
move it  before  tendering  the  key ;  the  company  have  sastained 
no  loss  by  his  non-repairing,  because  any  repairs  which  he 
might  have  made  would  not  inure  to  their  benefit,  but  to  hig, 
and  only  so  long  as  he  was  a  tenant  of  the  premises.  There 
is  nothing  in  the  agreement  by  which  he  covenants  to  repair 
for  the  benefit  of  the  plaintiffs,  the  landlords,  or  to  maintain 
the  premises  in  good  repair  for  their  benefit,  in  comiection 
with  the  range  or  anything  else.  Therefore,  I  think  the 
company  cannot  recover  for  that  month. 

Then,  as  to  the  month  of  May,  the  rent  for  which  was 
due  on  Ist  May,  and  was  demanded  on  that  date  by  the  agent 
for  the  company,  as  is  admitted  by  both  parties,  the  defend- 
ant in  answer  to  the  demand  for  rent  saying  he  owed  nothing 
and  would  not  pay.  It  is  argued  that  the  delivery  of  the  key 
and  the  subsequent  renting  of  the  premises  creates  a  gurren- 
der  by  operation  of  law.  I  cannot  infer  any  intention  on 
the  part  of  the  plaintiff  company  to  acce^^t  a  surrender,  and 
I  see  no  act  of  theirs  inconsistent  with  their  still  claiming 
the  rent  from  the  defendant.  Their  allowing  a  prospective 
tenant  to  go  in  is  not  such  an  acceptance  of  the  premises  as 
amounts  to  acceptance  of  a  surrender  and  does  not  create  a 
surrender,  to  my  mind.  The  case  of  Oastler  v.  Henderson,  2Q. 
B.  D.  575, 1  think,  is  conclusive  upon  the  matter,  and  that  case 
reviews  most  of  the  cases  relied  upon  by  counsel  for  the  defen- 
dant in  support  of  his  contention  for  the  surrender,  namely. 
Grimman  v.  Legge,  8  B.  &  C,  324,  32  R.  R.  398;  Whitehead  v. 
Clifford,  5  Taunt.  618,  15  R.  R.  679;  Dodd  v.  Acklom,  6 
Man.  &  6.  672,  64  R.  R.  839 ;  and  Mollett  v.  Brayne,  2 
Camp.  103,  11  R.  R.  677.  And  there  are  also  the  cases  of 
Carpenter  v.  Hall,  16  C.  P.  (Ontario)  90,  where  it  was  held 
that  neither  the  giving  up  of  the  key  nor  the  abandoning?  of 
the  possession  would  of  itself  have  been  a  surrender  in  la^« 
and  Ontario  Industrial  Loan  and  Investment  Co.  v.  O'Dea. 
22  A.  R.  349,  where  it  was  held  that  acts  relied  on  as  shewing 
the  acceptance  by  the  landlord  of  the  surrender  or  the  releaw 
and  as  effecting  the  surrender  by  operation  of  law  must  be 
such  as  are  not  consistent  with  the  continuance  of  the  term, 
and  using  the  key  left  by  the  tenants  at  the  landlord's  office, 
putting  up  a  notice  that  the  premises  are  to  let,  making  some 
trifling  repairs,  and  cleaning  the  premises,  are  ambignous 
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acts  which  are  not  sufficient  for  his  purpose.  Language  very 
similar  in  effect  is  used  by  the  Judges  in  the  case  of  Oastler 
V.  Bienderson,  where  Cockbum,  C.J.,  and  Bramwell  and 
Brett,  JJ.,  concur  in  holding  that  the  delivery  of  the  keys 
to  the  agent  and  the  attempt  by  the  landlord  to  obtain  an- 
other tenant,  and  the  entry  even  by  the  landlord  for  a  short 
time  to  put  up  bills  and  advertising  the  premises,  are  not 
such  acts  as  create  a  surrender  by  operation  of  law. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for 
$150^  and  costs  on  that  scale. 


TTTKOH  TERRITOBY. 

July  14th,  1908. 
full  court. 

IBWIN  V.  KELLY. 

Contract  —  Purchase  of  Interest  in  Mining  Property  —  Pay- 
ment of  Money  —  Failure  to  Convey  —  Action  to  Recover 
Money  Paid — Defence — Novation — Substitution  of  Debtor 
— Release — Absence  of  Writing — Statute  of  Frauds — Evi- 
dence, 

Appeal  by  defendant  from  the  judgment  of  Craig,  J., 
ante  95. 

The  appeal  was  heard  by  Dugas  and  Macaulay,  JJ. 
F.  T.  Congdon,  K.C.,  for  defendant. 
Frank  J.  McDougal,  for  plaintiff. 

Macaulay,  J. : — ^This  is  an  appeal  from  the  judgment  of 
Craig,  J.,  dated  the  10th  day  of  April,  1908,  who  found  in 
favour  of  the  plaintiff. 

There  were  really  only  two  points  on  appeal  before  us. 
The  first  contention  raised  by  the  appellant  was  that  there 
was  a  novation  between  the  parties,  and  that  the  plaintiff 
had  released  the  defendant  and  accepted  one  Heydon  in  his 
place  as  her  debtor. 

The  evidence  in  this  case  was  very  conflicting,  and  the 
learned  trial  Judge  expressed  himself  as  not  giving  credence 
to  the  testimony  of  any  of  the  parties.  The  novation 
agreement  that  the  appellant  endeavours  to  set  up  is  an 
oral  one,  and  is  stoutly  denied  by  the  respondent.  There 
is  no  writing  evidencing  any  agreement  between  the  parties, 
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and  under  those  circnmstanees  it  would  be  impossible  for 
me  to  come  to  the  conclusion  that  any  novation  agreement 
had  been  entered  into  between  them. 

I  have  read  the  evidence  carefully,  and,  had  not  the  trial 
Judge  expressed  himself  so  strongly  in  regard  to  it,  I  would 
have  still  remained  of  the  same  opinion  in  regard  to  the 
novation  that  I  now  entertain,  because  I  would  have  been 
inclined  to  have  believed  the  evidence  of  the  plaintiff,  especi- 
ally as  against  the  evidence  of  Heydon,  who  was,  apparently, 
an  educated  man,  and  who  produced  written  statements  of 
his  own  dealings  with  the  plaintiff  which  did  not  bear  out 
the  construction  he  contended  should  be  placed  upon  them; 
and  it  seems  to  me  that  the  plaintiff,  who  was  an  illiterate 
woman,  had  been  taken  advantage  of  by  both  the  defendant 
and  Heydon. 

The  other  point  that  was  raised  in  the  case  was  the  con- 
tention by  the  appellant  that  the  plaintiff  could  not  succeed 
in  the  action  in  its  present  form,  and  in  support  of  such 
contention  the  case  of  Hunt  v.  Silk,  5  East  449,  was  cited. 

The  plaintiff  never  was  in  possession  of  the  claim  in 
question  in  this  action,  and  consequently  does  not  come 
within  the  authority  of  Hunt  v.  Silk,  in  my  opinion,  but 
rather  comes -within  the  authority  of  soniQ  of  the  cases 
cited  in  that  judgment. 

Not  having  been  in  possession  of  the  property,  I  am  of 
the  opinion  that  she  is  entitled  to  succeed  in  this  action 
in  its  present  form,  and  consequently  that  this  appeal  should 
be  dismissed  with  costs. 

DuGAS,  J.: — ^I  agree  that  this  appeal  should  be  dis- 
missed. With  the  conflict  of  evidence,  I  cannot  see  how  wp 
could  find  any  legal  proof  of  a  novation  which  would  have 
the  effect  of  dischargin.s:  the  defendant  (appellant)  of  hi^ 
obligation  towards  the  plaintiff  (respondent),  and  of  making 
Heydon  her  sole  obligor  in  his  stead. 

As  to  the  nature  of  the  action,  I  think  it  was  properly 
taken,  in  view  of  the  fact  that  there  was  no  consideration 
whatsoever  for  the  money  paid  to  the  appellant  by  the 
respondent.  The  appellant  had  no  title  to  the  claim.  He 
did  not,  and  could  not,  pass  any  right  whatsoever  in  ii  He 
never  put  himself  in  a  position  to  do  so,  either  before  or 
after  demand,  and  even  lost,  by  lapse  of  time,  his  right  to 
acquire  from  McDonald. 

I  am,  therefore,  in  favour  of  having  this  appeal  dis- 
missed with  costs. 
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BRITISH  COLUMBIA. 

June  24th,  1908. 
full  court. 

REX  V.  WALKEM. 

Criminal  Law — Tndictment  for  CounjieUing  or  Prociuring  the 
Commission  of  an  Indictable  Offence  —  Evidence  that 
Offence  to  he  Committed  in  a  Foreign  Couniry — Mistrial 
— New  Trial  —  Admissibility  of  Evidence  —  Sufficiency 
— Corroboration, 

The  indictment  against  the  accused  upon  which  he  was 
tried  before  Cane,  Co.C.J.,  contained  two  counts: — 

1.  That  (icorge  A.  Walkem  in  or  about  the  month  of 
February,  1907,  at  the  city  of  Vancouver,  in  the  province 
of  British  Columbia,  did  counsel  or  procure  one  Blanche 
Bond,  of  the  city  of  Vancouver,  aforesaid,  a  single  woman,  to 
commit  an  indictable  offence,  to  wit,  the  said  Blanche  Bond 
then  being  in  child  by  the  said  George  A.  Walkem,  to  un- 
lawfully permit  to  be  used  on  her  a  certain  instrument  or 
other  means  with  intent  to  procure  the  miscarriage  of  the 
iaid  Blanche  Bond. 

2.  That  the  said  George  A.  Walkem,  at  the  city  of 
Vancouver,  in  the  month  of  February,  1907,  did  unlawfully 
supply  one  Blanche  Bond,  a  single  woman,  then  being  with 
child  by  the  said  George  A.  Walkem,  with  a  certain  drug, 
to  wit,  "ergot,"  knowing  that  the  same  was  intended  to  be 
unlawfully  used  by  the  said  Blanche  Bond  with  intent  to 
procure  a  miscarriage. 

Upon  this  indictment  the  accused  was  tried,  and  con- 
victed upon  both  counts. 

▼OL.  VIII.  W.L.R.   NO.    11 — ^67 


858  'I' BE   WESTERy  LAW  REPORTER 

The  Judge  reserved  the  three  questions  following  for 
the  opinion  of  this  Court,  pursuant  to  sec.  1014  of  the 
Criminal  Code,  1907,  viz.: — 

1.  Is  counselling  a  person  in  Canada,  as  charged  herein 
against  the  accused,  to  submit  in  the  Unit^Ml  State>  to  an 
abortion,  by  an  instrument  or  other  means,  an  offentn* 
against  the  criminal  law  of  Canada,  the  person  counsellin»r 
and  the  person  counselled  being  in  Canada  when  said  eoun?cl 
v;as  given? 

2.  Is  there  any  corroboration  whatever  of  the  evidence 
given  in  this  case  by  the  woman  to  whom  the  drug  ergot  is 
alleged  to  have  been  supplied,  and  upon  whom  the  abtirtion 
is  alleged  to  have  been  performed,  she  being  a  consenting 
party  to  the  taking  of  said  diug  and  the  performance  of 
said  abortion? 

3.  Was  sufficient  evidence  given  that  any  drug  or  noxi- 
ous thing  was  supplied  to  said  woman  by  the  accused  with 
intent  to  procure  her  miscarriage  ? 

At  the  same  time  leave  was  given  to  the  accused  to  apply 
to  the  full  Court  for  a  new  trial,  pursuant  to  sec.  1021  of 
the  (\)de,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

The  case  was  heard  by  Hunter,  C.J.,  Morrison  and 
Clement,  JJ. 

Martin,  K.C.,  for  the  accused. 
Maclean,  K.C.,  for  the  Crown. 

Clement,  J.: — ^This  case  comes  before  us  upon  a  re- 
served case  stated  by  Judge  Cane,  'in  these  words  (settin*? 
out  as  above.) 

His  Honour  also  gave  leave  to  the  accused  to  apply  to 
this  Court  under  sec.  1021  of  the  Criminal  Code  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence;  but,  for  reasons  which  will  apy>ear  later,  it  i'^ 
unnecessary  to  deal  with  that  aspect  of  the  case,  or  to 
express  any  opinion  upon  the  question  whether  or  not  it  i? 
within  our  power  to  entertain  such  an  application  upon  the 
ground  of  discovery  of  fresh  evidence. 

So  far  as  concerns  the  reseiTed  case,  the  matter  i?  p"t 
before  us  in  a  somewhat  unsatisfactory  shape.  There  wa< 
evidence  before  the  learned  trial  Judge  to  the  effect  that 
the  accused  counselled  the  young  woman  to  submit  to  an 
operation  for  abortion  at  Nanaimo,  but  it  would  appear  from 
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the  first  question  reserved  (and  indeed  the  learned  Crown 
( ounsel  did  not  contend  otherwise)  that  the  verdict  was  not 
based  upon  this  evidence.  But  it  was  strongly  urged  that, 
no  matter  what  our  view  might  be  upon  the  second  question, 
the  verdict  should  stand  because  the  trial  Judge  really  con- 
victed, as  he  might,  upon  the  evidence  of  the  young  woman, 
apart  from  any  corroborative  testimony.  It  seems  to  me 
that,  as  the  power  and  duty  imposed  upon  a  trial  Judge  is 
to  reserve  a  question  of  law  '*  arising  "  upon  the  trial,  we 
must  assume  that  a  decision  one  way  or  the  other  upon  such 
(juestion  was  material  to  the  determination  of  the  larger 
question  of  the  guilt  or  innocence  of  the  accused.  We 
cannot,  in  my  opinion,  listen  to  the  suggestion  that  the 
question  is  one  of  academic  interest  merely.  In  view  of 
the  result  at  which  I  have  arrived,  it  is  unnecessary  to  pur- 
sue the  matter  further  than  to  say  that  a  trial  Judge  should 
not  grant  a  reserved  case  upon  a  question  the  determination 
of  which  either  way  would  not  and  did  not  affect  his  conclu- 
sions. 

The  first  question  must,  in  my  opinion,  be  answered  in 
the  negative.  The  learned  counsel  for  the  Crown  cited 
Rex  v.  Higgins,  2  East  5,  and  Rex  v.  Cole,  5  Can.  Crim.  Cas. 
3B(),  to  which  I  may  add  Rex  v.  G^regory,  36  L.  J.  M.  C.  60, 
as  authority  for  the  proposition  that  it  is  a  misdemeanour  at 
common  law  to  counsel  or  incite  to  the  commission  of  a 
crime,  without  regard  to  whether  the  crime  counselled  was 
or  was  not  actually  committed;  arguing  therefrom  that  the 
fact  that,  as  here,  the  act  alleged  to  constitute  the  counselled 
crime  was  committed  abroad,  and  wa**  not,  therefore,  a 
crime  of  which  our  Courts  could  take  cognizance,  went  no 
further  to  relieve  the  accused  than  if  the  act  counselled  had 
never  been  committed  at  all.  In  my  opinion,  the  cases  do 
not  touch  the  real  point  which  this  first  question  raises. 
They  are  all  cases  in  which  the  act  counselled  was  to  be 
performed,  if  performed  at  all,  within  the  jurisdiction, 
that  is  to  say,  what  was  counselled  was  the  commission  of 
;;n  offence  against  the  law  of  the  land,  or,  to  follow  the  usual 
])hrase,  "against  the  peace  of  our  I^rd  Ihe  King,  his 
Crown  and  dignity/' 

We  were  referred  to  no  case  in  which  the  real  j)oint 
here  involved  was  discussed:  but  I  find  the  matter  dealt 
with  by  a  very  weighty  authority.  Sir  James  Stephen,  in  his 
History  of  the  Criminal  I>aw  (1883),  at  p.  12,  as  a  que??tion 
of  the  greatest  importance  and  delicacy  which  has  never  yet 
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been  judicially  decided.  He  propounds  the  question  in  this 
way :  **  How  far  are  acts  committed  abroad,  which  if  com- 
mitted in  Kngland  would  be  crimes,  recognized  as  crimes? 
by  the  law  of  England  for  the  purpose  of  rendering  peKon:? 
in  England  criminally  responsible  for  steps  taken  in  relation 
to  them,  which,  if  taken  in  relation  to  crimes  committed  in 
England,  would  make  them  accessories  to  commit  it  ?"  And 
lie  puts  this  ca^^e :  *  A,  in  P^ngland,  advises  B  to  commii 
M  robbery  in  France,  and  supplies  him  with  the  means  to  do 
so.  Is  A.  an  accessory  before  the  fact  if  the  robben'  is 
committed,  and  is  he  guilty  of  inciting  B.  to  commit  a  crime 
if  the  rol)bery  is  not  committed ?*'  Sir  James  Stephen  en- 
tirely refrains  from  giving  a  decided  opinion  upon  the  point, 
but  a  i)erusal  of  what  he  has  written  leaves  very  little  doubt 
in  my  mind  that  he  would  answer  the  question  as  I  have 
answered  it.  He  says :  ''  I  do  not  think  it  proper  to  give 
p  decided  opinion  upon  this  subject,  because  it  is  by  no 
means  unlikely  to  be  raised  judicially,  but  I  will  make  one 
or  two  observations  upon  it.  One  strong  argument  againj^t 
the  criminality  of  such  acts  is  that  the  law  of  England  does 
not  deal  with  crimes  committed  abroad  at  all.  The  law  of 
England  does  not  forbid  a  Frenchman  in  France  to  rob 
Rnother  Frenchman  in  France.  The  argument  on  the  other 
side  is  that  in  all  common  cases  it  would  be  highly  expedient 
that  all  civilized  countries  should  recognize  offences  com- 
mitted in  each  others'  territories  as  offences  for  the  purpose 
in  question.  But  to  this  it  may  be  replied  that  this  is  an 
argument  for  the  legislature  and  not  for  the  Judges. 

His  statement  that  "  the  law  of  England  does  not  deal 
with  crimes  committed  abroad  at  all "  agrees  with  the  oft- 
quoted  and  never  questioned  saying  of  Lord  Chief  Justice 
De  Grey  in  Bafael  v.  Yerelest,  2  W.  Bl.  1058:  "Crimes  are 
in  their  nature  local,  and  the  jurisdiction  of  crimes  is  loeal 
What  takes  ])lace  abroad  cannot,  in  the  eye  of  our  law.  be 
an  offence  against  our  law  (unless  indeed  raa<le  so  by  statute), 
excej)t  in  the  one  well  known  case  of  piracy  jure  gentium: 
Kenny,  Outlines  of  Criminal  Tjaw,  411;  Storj',  Conflict  of 
Laws,  sec.  620:  Bishop,  Crim.  Law,  7th  ed.,  sees.  109,  111: 
l^egina  v.  Bernaxd,  8  St.  &  Tr.  X.  S.  887,  1  F.  &  F.  240: 
Eegina  v.  Kohn,  4  F.  &  F.  68;  and  see-  also  Huntingdon  v. 
Attrill,  [1893]  A.  C.  150,  per  T^rd  Watson  at  p.  156. 

I  also  find  the  point  referred  to  in  Kenny,  Outline? 
of  Criminal  Law,  at  p.  413.  He  says:  "Doubt  ha^  arisen 
as  to  whether,  even  when  a  man  is  in  England,  he  couW 
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commit  any  offence  against  English  law  by  conspiring  to 
commit— or  being  accessory  to  the  commission  of — a  crime 
in  some  country  abroad.  For,  as  English  Courts  have  no 
official  knowledge  of  foreign  law,  they  cannot  be  sure  that 
an  act,  however  wicked,  is  actually  a  crime  by  the  law  of  the 
particular  foreign  country  concerned/'  The  argument  thus 
advanced  by  the  learned  author  does  not,  I  must  confess, 
appeal  to  me  as  at  all  conclusive,  for,  if  the  difficulty  is  one 
of  pi  oof  merely,  that  inay  be  met.  The  question  is  not 
whether  what  is  counselled  is  or  is  not  a  crime  n  the  eye  of 
the  foreign  law.  It  cuts  deeper — is  it  an  offence  against  our 
law?  To  which,  after  anxious  consideration,  I  would  give 
the  answer  that  nothing  beyond  our  borders  can  be  au 
offence  against  our  law  unless  made  so  by  statute;  and  to 
counsel  the  commission  of  an  act  abroad  is  not  to  counsel 
the  commission  of  an  offence  against  our  law.  The  fact 
that  therp  has  been  such  legislation  in  several  instances 
(see  Stephen's  Hist,  of  the  Crim.  Law,  p.  14)  of  course 
strengthens  the  argument. 

By  sec.  1018  of  the  Criminal  Code,  the  Court  of  xVppeal 
may,  if  of  opinion  that  the  ruling  was  erroneous  and  that 
there  has  been  a  mistrial  in  consequence,  order  a  new  trial. 
1  am  clearly  of  opinion  that  the  ruling  upon  the  point  just 
(discussed  was  erroneous;  and,  after  careful  perusal  of  the 
evidence,  am  also  of  opinion  that  there  wa^*  in  consequence 
cf  that  erroneous  ruling  a  mistrial  on  both  charges.  The 
ergot  incident,  if  I  may  call  it  so,  was  one  alleged  criminal 
ptep  in  a  long  story  of  crime,  the  whole  of  which  came  out 
in  evidence.  In  view  of  the  fact  that  there  is  to  be  a  new 
trial,  I  refrain  from  saying  anything  to  prejudice  the  result, 
hut  manifestly  there  are  serious  questions  as  to  the  admis- 
sibility of  much  of  the  evidence  given  at  the  first  trial,  if 
the  inquiry  is  to  be  limited,  as  of  course  it  must  l)e  limited, 
to  the  question  of  the  guilt  or  innocence  of  the  accused  in 
reference  to  counselling  acts  to  be  done  in  Canada.  Those 
questions  have  not  been  argued  before  us,  and  I  offer  no 
opinion  upon  them.  The  trial  having  proceeded  upon  both 
counts  together,  it  was  not  open  to  the  accused  to  raise  such 
questions,  particularly  in  view  of  the  mling  u]Mm  the  larger 
point  alxeady  discussed.  That  to  some  extent  this  was  the 
fault  of  the  accused  in  not  asking  for  a  se])arate  trial  upon 
each  count  of  the  indictment  can  hardly  be  seriously  urged 
as  a  reason  for  Tef using  a  new  trial,  if  we  are  of  opinion 
that  there  really  was  a  mistrial.     Here  there  were  what  mav 
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be  fahly  termed  a  major  and  a  minor  charge;  and,  in  my 
opinion,  the  trial  of  the  major  charge  was  proceeded  with 
under  such  fundamental  %rror  affecting  the  whole  case  that 
justice  can  be  done  only  by  directing  a  new  trial  upon  both 
charges. 

Hunter,  C.J.,  concurred. 

Morrison,  J.: — ^The  facts,  as  substantially  found  bv  the 
learned  Judge,  were  that  Blanche  Bond  was  with  child  hv 
the  accused,  to  the  knowledge  of  the  accused,  and  at  a 
critical  stage  of  pregnancy  he  advised  certain  treatment, 
and  administered  ergot  pills  to  her  with  a  criminal  intent. 
Both  these  expedients  having  failed,  he  then  counselled  her 
to  go  to  a  certain  town  within  the  province  to  have  a 
criminal  operation  performed  upon  her.  This  she  refused 
to  do.  There  is  nothing  in  the  proceedings  at  the  trial 
as  placed  before  us  to  preclude  the  opinion  on  our  part 
that  the  learned  trial  Judge  relied  upon  that  evidence  in 
finding  the  accused  guilty  on  the  first  count  of  the  indict- 
ment. That  the  criminal  act  was  not  committed  as  coun- 
selled, or  at  all,  does  not  avail  the  accused.  When  a  person 
with  criminal  intent  solicits  or  advises  another  to  commit  an 
offence  which  the  other  does  not  commit  at  all,  such  solicit- 
ing, by  whatever  means  it  is  attempted,  is  an  act  done,  and 
that  such  an  act  done  is  punishable  by  indictment  has  been 
clearly  established;  Leblanc,  J.,  in  Rex  v.  Higgins,  2  East 
22.  '*  It  would  be  a  slander  upon  the  law  to  suppose  that 
such  an  offence  is  not  indictable :"  Ijord  Kenvon,  C.J.,  at  p. 
17. 

This  brings  me  to  that  ])art  of  the  evidence  which  re- 
lates to  what  happened  in  the  United  States,  following  the 
counselling  to  proceed  there  for  the  purpose  of  commitinjr 
a  criminal  act,  and  which  was  shortly  subsequent  to  the 
counselling  as  to  Nanaimo. 

It  is  indisputable  that  the  laws  of  Canada  can  have  no 
force  or  effect  proprio  vigore  in  a  foreign  country,  in  thi? 
case  the  United  States.  And  it  has  been  urged  upon  us  that 
all  the  evidence  as  to  what  took  place  in  Seattle,  Taeoma. 
and  Portland  is  irrelevant  and  inadmissible,  and  its  recep- 
tion has  brought  about  an  illegal  trial,  a  conviction  arising 
out  of  which  cannot  stand. 
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With  deference,  I  submit  that  having  regard  to  this 
particular  trial,  the  evidence  is  relevant  and  admissible  as 
going  to  prove  guilty  knowledge  or  intention  as  well  as  to 
phew  her  condition  of  health.  The  tendency  of  such  evi- 
dence is  to  prove  and  to  confirm  the  proof  already  given 
that  Blanche  Bond  was  enceinte  by  the  accused.  It  is  not 
inadmissible  by  reason  of  its  having  a  tendency  to  prove 
or  to  create  a  suspicion  of  a  subsequent  felony.  Although 
conduct  on  other  occasions  is  never  admissible  to  prove  the 
actus  reus,  it  is  admissible  to  prove  the  mens  rea:  Regina  v. 
Oicring,  18  L.  J.  M.  C.  215. 

Viewing  the  evidence  as  a  whole  and  in  every  sense, 
there  is  a  nexus  between  the  several  acts  in  respect  of  which 
the  evidence  was  elicited. 

In  Rex  V.  Ellis,  6  B.  &  C.  145,  Bayley,  J.,  said :  "  I  think 
it  was  in  the  discretion  of  the  Judge  to  confine  the  prosecu- 
tion to  the  proof  of  felony,  or  to  allow  him  to  give  evidence 
of  other  acts  which  are  all  part  of  one  entire  transaction. 
All  the  evidence  in  this  case  tended  to  shew  that  the  prisoner 
was  guilty  of  the  felony  charged  in  the  indictment." 

A  transaction  may  be  a  continuous  one  extending  over 
a  long  period.  In  such  case  any  words  or  statements  ac- 
companying such  continuous  transaction  at  any  time  during 
its  continuance  are  admissible  as  part  of  it :  Rawson  v.  Haigh, 
2  Bing.  99. 

Coming  to  the  second  question,  dealing  with  corrobor- 
ation. Upon  the  trial  of  a  charge  of  this  kind  the  law  does 
not  require  corroboration.  The  conviction  here  cannot  be 
quashed  for  want  of  corroboration.  There  is  a  clear  distinc- 
tion between  corroboration  required  by  law  and  that  required 
as  a  rule  of  prudence  or  procedure.  In  the  former  case  a 
conviction  on  uncorroborated  evidence  would  be  illegal, 
whereas  in  the  latter  case  it  would  be  perfectly  valid :  Rex  v. 
S'tubbs,  25  L.  J.  M.  C.  16.  But  counsel  contend,  inasmuch 
as  the  learned  Judge  stated  that  he  found  corroboration, 
that  he  would  not  have  convicted  in  its  absence,  and  he 
proceeded  to  shew  that  there  is  no  evidence  whatever  of 
corroboration.  The  transcript  of  the  discussion  of  the 
question  of  corroboration  between  counsel  and  the  learnei 
Judge  does  not  sustain  this  contention. 

This  is  how  it  terminated : — 

"The  Court: — I  am  not  going  to  put  corroboration  in 
there,  because  the  law  does  not  require  it. 
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**Mr.  Martin: — But  you  have  required  it. 

"  The  Court: — I  have  not,  hut  I  have  found  it  for  my 
own  satisfaction  here,  which  makes  it  stronger  in  my  mind. 
1  will  put  in  *  corroboration,'  but  I  will  tell  you  I  do  not 
think  it  should  be  there  at  all." 

As  to  the  third  question,  it  has  been  held  that  if  a  man 
believes  a  drug  to  be  a  noxious  drug  and  incites  a  woman 
to  take  it,  he  is  guilty  of  attempting  to  procure  abortion 
by  incitement,  although  as  a  matter  of  fact  the  commii>5ion 
cf  the  offence  by  the  woman  is  impossible  in  the  manner 
proposed. 

In  statutory  enactments  an  appeal  from  the  verdict  of  a 
juTy  on  the  facts  was  practically  unknown;  the  exception 
being  when  a  misdemeanour  was  tried  by  the  King's  Bench. 
A  new  trial  was  granted  to  a  convicted  person  because  the 
criminal  trial  being  held  by  a  Court  of  civil  jurisdiction, 
the  prisoner  should  have  the  benefit  of  civil  proce<lure. 
Though  our  Code  expressly  provides  for  such  an  appeal,  yet 
in  such  appeals  we  are  bound  by  the  authorities  extant  in 
civil  cases. 

Lord  Ashbourne  in  Guildhall  v.  General  Steam  Naviga- 
tion Co.,  [1908]  A.  C.  161,  said:  "I  think  the  cases  should 
be  very  rare  indeed.  I  tern  conceive  few  cases,  where  1 
would  do  it  myself — where  I  would  sanction  or  encourage 
an  appeal  on  questions  of  fact  which  had  been  fully  thought 
out  and  examined  by  the  Court  of  fiist  instance." 

A])plying  those  principles  to  this  case,  how  can  it  be 
successfully  contended  that  the  learned  trial  Judge  con- 
victed against  the  weight  of  evidence — especially  when  it  i? 
remembered  that  there  was  no  jury,  and  that  he  gave  a 
considered  decision?  On  the  whole  case  as  submitted,  1 
think  it  should  be  referred  back  to  the  learned  trial  Judge 
for  amendment  or  restatement  under  sec.  1017,  sub-sec.  •>. 
And,  whilst  I  think  that  question  (1)  is  hypothetical,  and 
question  (2)  if  answered  in  the  negative  would  not  carry  the 
matter  any  further,  being  in  no  way  binding  on  the  Judge, 
nor  affecting  in  any  way  the  conviction,  yet  I  venture  to 
think  that  the  authorities  sustain  the  contention  that  the 
act  done  of  counselling  is  an  indictable  offence  by  common 
law,  regardless  of  where  the  crime  counselled  is  committed. 

The  common  law  jurisdiction  as  to  crime  is  still  opera- 
tive, even  in  cases  provided  for  by  the  Code,  unless  there 


HEX  t\    WALKKM.  865 

is  such  repugnancy  ns  to  give  prevalence  to  the  latter  law: 
The  King  v.  Cole/o  Can.  Crim.  Cas.  330.     • 

The  Code  is  merely  declaratory  of  the  common  law.  It 
does  not  displace  it.  That  was  the  intention  of  the  English 
draft  Criminal  Code — to  sweep  away  the  common  law  and 
make  all  crimes  statutory  offences.  Doubtless  that  was  the 
reason  it  did  not  receive  legislative  sanction.  In  Stephen's 
Criminal  Law  of  England  the  learned  author  treats 
the  phase  of  counselling  as  embodied  in  question  1,  op- 
posing his  own  doubt  and  views  to  the  authorities  then 
extant,  with  a  scrupulousness  which,  if  given  the  force  of 
law,  would  be  less  than  justice.  The  uncertainty  of  views 
there  raised  seemed  to  be  adopted  by  later  text  writers,  but, 
as  has  been  said,  text  books  are  written  en  suite,  and  a  mere 
repetition  by  subsequent  writers  does  not  necessarily  make 
their  dicta  law. 

Subject  to  the  above  observations,  I  would  answer  all  the 
questions  submitted  in  the  affirmative.  And  as  to  the  ap- 
plication for  a  new  trial  I  would  refuse  it.  All  the  more  so 
having  regard  to  sec.  1019  of  the  Code,  which  enacts  that  no 
conviction  shall  be  set  aside  nor  any  new  trial  directed, 
although  it  appear  that  some  evidence  was  improperly  ad- 
mitted or  'rejected,  or  that  something  not  according  tp  law 
was  done  at  the  trial,  or  some  misdirection  given,  unless,  in 
the  opinion  of  the  Court  of  Appeal,  some  substantial  wrong 
or  miscarriage  was  thereby  occasioned  on  the  trial;  as  well 
8^  having  regard  to  the  power  reposed  in  the  Minister  of 
Justice  to  review  the  whole  proceedings  in  case  of  a  con- 
viction and  sentence,  particularly  where  there  is  a  question 
of  new  evidence  involved.  The  Court,  at  any  rate,  should 
be  most  careful  not  to  substitute  themselves  for  the  jury 
nor  to  be  astute  to  invade  the  functions  of  the  trial  Judge 
when  acting  as  a  Judge  and  jury. 

New  trial  ordered:  MoRRrsoN,  J.,  dissenting. 

[An  application  made  to  the  Judicial  Committee  of  the 
Privy  Council  for  special  leave  to  appeal  was  refused.] 
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SASKATCHEWAN. 

July  10th,  1908. 

FULL  COURT. 

HUGC^ARD     V.    ONTARIO     AND     SASKATCHEWAN 
LiVND  CORPORATION. 

Vetidor  and  Purchaser  —  Contract  for  Sale  of  Land  —  Lien 
for  Unpaid  Purchase  Money — Cancellation  of  Contract— 
Release  of  Purchasers — Agreenunt — Delivery — Escrov— 
Fraud  and  Misrepresentation — Appeal — Question  of  Fad 

Appeal  hv  plaintiffs  from  judgment  of  Newl^vnds,  .L 
G  W.  L.  R.  645. 

Norman  Mackenzie,  K.C.,  for  the  plaintiff  Huggard. 

C.  P.  Fullerton,  Winnipeg,  for  the  plaintiff  Corelli. 

A.  E.  Hoskin,  Winnipeg,  and  W.  M.  Martin,  ReginaJor 
the  defendant  eompany  and  the  defendants  Hambly,  Maude 
A.  Scott,  and  C.  D.  Scott. 

A.  L.  Gordon,  Regina,  for  the  defendant  Aird. 

The  judgment  of  the  Court  (Wetmore,  C.J.,  Johnstone 
and  Lamont,  JJ.),  was  delivered  by 

Wetmore,  C.J. : — ^This  is  an  appeal  from  a  judgment  of 
my  brother  Newlands.  The  plaintiff^  and  J.  T.  Scott  and 
the  individual  defendants,  other  than  the  defendant  Aird 
and  the  defendant  company  and  Maude  A.  Scott  (who  is  the 
administratrix  of  J.  T.  Scott),  through  one  Smith  and  others, 
acquired  the  right  to  purchase  certain  lands,  the  property 
of  the  Canadian  Pacific  Railway  Company,  for  the  sura  of 
$4  per  acre.  The  defendant  company  were  organized  appar- 
ently for  the  purpose  of  acquiring  from  these  persons  the 
•rights  which  they  had  in  these  lands,  for  which  they  were 
to  pay  $5.25  per  acre.  The  Canadian  Pacific  Railway  Com- 
pany and  the  defendant  company  entered  into  agreement* 
for  the  sale  and  purchase  of  these  lands  at  $4  an  acre,  to  he 
paid  to  the  Canadian  Pacific  Railway  Company,  part  of 
whicli  was  to  be  paid  in  cash  and  part  by  instalments  extend- 
ing over  5  years,  wuth  interest;  and  it  was  provided  in  the 
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contracts  that  if  the  payments  were  not  made  within  the 
timesi  limited  respectively,  or  if  the  defendant  company 
failed  to  carry  out  in  their  entirety  the  conditions  of  the 
contracts,  the  'railway  company  should  have  the  right  to 
declare  the  contracts  null  and  void,  and  that  the  premises 
agreed  to  be  sold  should  revert  to  and  revest  in  the  railway 
tonipany;  and  it  was  declared  that  these  conditions  and 
istipulations  were  conditions  precedent  and  of  the  essence  of 
the  contracts.  These  contracts,  I  may  say,  were  dated  30th 
June,  1903.  On  the  same  date  (30th  June,  1903)  the  de- 
fendant Aird  and  the  defendant  .company  entered  into  agree- 
ments, whereby  it  was  recited  that  one  Smith  and  others 
had  entered  into  an  agreement  with  tlie  defendant  company 
for  the  sale  to  them  of  the  lands  at  the  price  of  $5. '^5  an 
acre,  payable  as  follows:  the  defendant  company  to  assume 
and  pay  to  the  Canadian  Pacific  Kailway  Company  the 
sum  of  $4  per  acre,  being  the  full  purchase  price  to  the 
said  railway  company,  together  with  10  per  cent,  per  acre 
survey  fee,  and  that  the  balance  of  the  unpaid  purchase 
money  owing  to  Smith  and  others,  amounting  to  $1.15  per 
acre,  was  to  be  paid  in  the  maimer  thereinafter  set  forth, 
the  effect  being  that  the  defendant  company  were  to  pay 
$4.10  an  acre  to  the  railway  company,  and  the  balance, 
amounting  to  $1.15  an  acre,  to  Smith  and  others.  It  then 
recited  a  transfer  from  Smith  and  others  to  Aird,  and  it 
was  agreed  that  the  balance  that  remained  per  acre  was  to 
be  paid  to  Aird  by  instalments  extending  over  5  years,  and 
that  the  defendant  company  should  pay  the  railway  com- 
pany the  amount  payable  from  them  under  their  agreenumt 
at  the  times  specified  for  payment ;  and  there  was  also  a  pro- 
vision in  these  agreements  with  Aird  that  on  the  company 
failing  to  make  the  payments  provided  for,  either  to  Aird 
or  to  the  'railway  company,  Aird  should  have  the  right  to 
declare  the  agreements  null  and  void.  As  a  matter  of  fact 
Aird  was  trustee  for  the  plaintiffs,  and  J.  T.  Scott,  and  the 
other  defendants  except  the  company  and  Maude  A.  Scott, 
and  hereafter  in  this  judgment  I  shall  call  these  persons 
'*  the  syndicate.^'  I  have  not  set  forth  all  the  facts  at 
length,  because  they  are  very  voluminous,  they  depend 
largely  on  documentary  testimony,  and  they  are  of  a  very 
intricate  character,  in  my  opinion.  I  have  set  forth  all 
that  I  consider  material  to  the  point  on  which  my  decision 
rests.  There  seems  to  have  been  a  disposition  among  the 
members  of  this  syndicate  to  keep  their  names  out  of  sight 
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as  far  as  they  could;  in  fact,  I  cannot  find  that  their  names; 
appear  in  any  formal  document  except  one,  and  that  wa.-  a 
document  dated  5th  Xovember,  1003,  which  is  as  follow?:— 
'*  It  is  hereby  agieed  by  and  between  the  parties  hereto, 
that  J.  T.  Scott  shall  be  entitled  to  a  commission  of  5  per 
centum  on  the  sale  price  of  the  lands  sold  by  the  partie? 
hereto  to  the  Ontario  and  Saskatchewan  I^and  C'or]>oratii>n, 
Limited,  W.  H.  Montague,  and  the  Union  Trust  i\>nipany. 
Limited,  and  also  to  receive  out  of  the  said  ])urchaso  pi  ice 
ell  payments  and  disbursements  made  by  him  heretofore,  or 
to  be  hereafter  made  by  him,  in  connection  with  the  >ale  of 
stock  of  the  Ontario  and  Saskatchewan  I^nd  C'oq)oration, 
Limited,  and  the  trustee  for  the  vendors,  Mr.  John  Aini.  i« 
hereby  authorized  to  make  the  said  payments  to  the  ?aiti 
J.  T.  Scott,  from  time  to  time,  upon  his  producing  to  th^ 
said  John  Aird  vouchers,  by  cheque  or  otherwise,  shewing 
such  disbursements  to  have  been  duly  made  by  him,  it  being 
understood  between  the  parties  heieto  that  each  of  thera 
is  entitled  to  a  one-eleventh  share  of  the  net  proceod.s 
with  the  exception  of  Sir  D.  H.  McMillan,  who  is  entitled 
to  a  two-eleventh  share,  and  the  said  John  Aird  is  hereby 
authorized  to  make  the  said  division  accordingly/'  Thi? 
document  was  signed  by  all  the  members  of  the  syndicate. 

In  this  action  the  plaintiffs  alleged  that  Aiid  was  tni>- 
tee  for  the  syndicate;  that  the  defendant  company  had  not 
]mid  the  amounts  that  they  had  agreed  to  pay  under  the 
agreements  in  question;  that  the  defendant  company  were 
in  insolvent  circumstances;  that  they  were  negotiating  a 
sale  of  the  lands  which  would  net  the  company  more  than 
$4.75  per  acre;  that,  if  the  sale  was  carried  through,  the 
plaintiffs  would  lose  their  lien  against  the  lands.  It  was 
also  set  up  that  the  price  at  which  the  defendant  company 
were  negotiating  a  sale  was  insufficient,  and  less  than  the 
fair  market  value  of  the  lands;  and  that  the  plaintiffs  had 
requested  Aird  to  cancel  the  agreements  and  enforce  the 
lien  of  the  syndicate,  and  that  Aird  had  refused  to  do  so. 
They  claim  a  number  of  reliefs,  which,  in  the  view  I  take 
^f  the  case,  it  is  not  necessar}^  to  set  out.  The  defendant? 
C.  T).  Scott,  Ilambly,  Maude  A.  Scott,  and  the  company, 
appeared  and  filed  a  statement  of  defence.  Aird  also  ap- 
peared and  submitted  to  the  order  of  the  Court.  The  de- 
fondants  ^IcMillan,  Watson,  Yokes,  and  Arbuthnot,  filed 
no  defence  apparently.  The  defendants  who  ap|>cared, 
other  than  Aird,  t^et  up  two  grounds  of  defence  which  are 
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necessary  to  refer  to.  One  is  that  the  plaintiffs  released 
their  claim  under  the  agreements  in  question,  and  the 
other  is  that  the  plaintiffs  were  promoters  of  the  defendant 
company,  and  purchased  the  lands  as  such  promoters,  and 
as  such  occupied  a  fiduciary  'lelationship  with  regard  to 
the  defendant  company,  and  are  therefore  precluded  from 
making  any  profit  from  the  dealings  with  such  company. 
All  the  members  of  the  syndicate  (of  course,  including  both 
the  plaintiffs,  and  also  Maude  A.  Scott)  executed  a  release, 
under  seal,  dated  the  13th  February,  1905,  which  is  as 
foHows: — 

*^  To  all  to  whom  these  presents  may  come,  be  seen,  or 
known,  greeting. 

"  Whereas  by  two  certain  indentures  bearing  date  the 
30th  day  of  June,  1903,  and  made  between  John  Aird,  of 
the  city  of  Winnipeg,  in  the  province  of  Manitoba,  bank 
manager  (acting  therein  as  trustee  for  the  following  parties, 
namely.  Sir  D.  H.  McMillan,  The  Honourable  Robert  Wat- 
son, John  Arbuthnot,  C.  Vokes,  J.  T.  Scott,  J.  T.  Huggard, 
(^(^orge  A.  Bull,  A.  H.  Corelli,  W.  J.  Hambly,  and  C.  D. 
Scott),  of  the  first  part,  and  the  Ontaiiio  and  Saskatchewan 
Land  Corporation,  Limited,  of  the  second  part,  the  said  the 
Ontario  and  Saskatchewan  Land  Corporation,  Limited,  cov- 
enanted and  agreed  to  and  with  the  said  John  Aird  to  pay 
or  cause  to  be  paid  to  him  the  said  John  Avrd,  his  heirs, 
executors,  administrators,  or  assigns,  certain  sums  of  money, 
as  therein  set  forth,  on  account  of  the  purchase  price  of 
certain  lands  purcha,sed  by  the  said  the  Ontario  and  Sas- 
katchewan Land  Corporation,  Limited. 

And  whereas  by  agreement  dated  the  5th  day  of 
November,  1903,  and  made  between  the  said  Sir  Daniel 
H.  McMillan,  The  Honourable  Robert  Watson,  John  Ar- 
buthnot, C.  Vokes,  J.  T.  Scott,  J.  T.  Huggard,  George  A. 
Bull,  A.  H.  Corelli,  W.  J.  Hambly,  and  C.  D.  Scott,  it  was 
agreed  that  the  said  J.  T.  Scott  should  be  entitled  to  a 
commission  of  5  per  cent,  on  the  sale  price  of  the  lands 
sold  to  the  Ontario  and  Saskatchewan  Land  Corporation, 
Limited,  and  that  each  of  the  said  parties  wa.s  entitled  to 
one-eleventh  share  of  the  net  proceeds  of  the  money  to  be 
paid  by  the  Ontario  and  Saskatchewan  T^and  Corporation, 
Limited,  to  the  paid  John  x\ird  under  the  provisions  of  tln^ 
agreements  firstly  above  mentioned,  with  the  exception  of 
Sir  D.  H.  McMillan,  who,  it  was  agreed,  was  entitled  to 
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a  two-elevenths  share  of  the  said  moneys,  anJ  the  said  John 
Aird  was  thereby  authorized  to  make  said  division  accord- 
ingly. 

'*  And  whereas  the  said  parties  have  agreed  to  release  all 
right  and  claim  which  they  or  any  of  them  may  have  to 
the  i)ayment  of  any  sums  of  money  out  of  the  moneys  to 
]»e  ])aid  by  the  Ontario  and  Saskatchewan  Land  Corporation, 
Limited,  its  successors,  or  assigns,  to  the  said  John  Aird, 
his  iieirs,  executors,  administrators,  or  assigns,  under  the 
])rovision8  of  the  said  agreement  dated  the  30th  day  of  June, 
and  to  which  they  or  any  of  them  may  be  entitled  under  the 
terms  of  the  agreement  dated  the  5th  day  of  November, 
iJ)();},  the  estate  of  the  said  J.  T.  Scott,  now  deceased,  being 
rejirescnted  herein  by  Maude  Amelia  Scott,  the  administra- 
trix of  the  said  estate. 

"  Now  know  ye  that  we,  the  said  Maude  Amelia  Scott, 
administratrix  of  the  real  and  personal  estate  of  Jame^ 
Turner  Scott,  deceased,  and  Sir  Daniel  H.  McMillan,  The 
Honourable  Kobert  Watson,  John  Arbuthnot,  C.  Vokes,  J. 
T.  Huggard,  George  A.  Bull,  A.  H.  Corelli,  W.  J.  Hamhly, 
and  L\  D.  Scott,  do  and  each  of  us  doth  freely  and  abso- 
lutely release  and  forever  discharge  all  and  every  claim 
to  payment  of  any  sum  of  money  to  us  or  to  each  or  to  any 
of  us  out  of  the  moneys  payable  as  aforesaid  by  the  Ontario 
>»nd  Saskatchewan  Land  Corporation,  Limited,  its  succes- 
sors or  assigns,  under  the  temis  of  the  said  agreements 
bearing  date  the  30th  day  of  June,  1903,  and  to  which 
we  or  any  of  us  may  be  entitled  under  the  terms  of  the 
^aid  agreement  dated  the  5th  day  of  November,  1903,  and 
so  that  ncMtlier  we  nor  any  of  us  nor  any  of  out  exeeutoi^ 
or  administrators  at  any  time  hereafter  may,  shall,  or  will 
ask,  claim,  or  demand  by  reason  or  means  of  the  said  agree- 
ment dated  the  5th  day  of  November,  1003,  or  anything 
tlienMU  contained,  any  right,  benefit,  or  payment  in  any 
manner  whatsoever  out  of  the  moneys  payable  by  the  On- 
tario and  Saskatchewan  Land  Corporation,  Limited,  its  suc- 
fcssois  or  assigns,  to  the  said  John  Aird,  his  heirs,  execu- 
tors, administrators,  or  assigns,  under  the  agreements  dated 
the  30th  day  of  June,  1903,  and  from  all  actions,  suit*' 
or  demands  concerning  the  same,  we,  and  each  of  ns. 
our  executors,  administratois,  and  assigns,  shall  be  utterly 
excluded  and  forever  debarred  by  these  presents,  and  that 
we  do  and  each  of  us  doth  further  hereby  authodze  and 
direct   the  said  John  Aird  to  assign  the  said  agroeroent> 
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dated  th^  30th  day  of  June,  1903,  to  the  Trusts  and  Guar- 
antee Company,  Limited,  of  the  city  of  roronto,  in  the 
province  of  Ontario,  freed  and  discharged  from  the  claims 
of  each  and  every  of  us  under  the  said  agreement  bearing 
date  the  5th  day  of  Xoveraber,  1903." 

My  brother  Xewlands  held  that  this  relea^^e  barred  the 
right  of  the  plaintiffs  to  recover-  The  evidence  is  of  a 
ver\'  conflicting  character.  The  plaintiffs  allege  that  their 
execution  of  the  release  was  procured  by  misrepresentation 
and  fraud  on  the  part  of  C.  D.  Scott,  who  brought  the 
instrument  to  them  for  execution.  The  facts  are  that  the 
defendant  company  was  not  a  success,  the  lands  were  not 
being  sold  as  rapidly  as  was  expected,  and  the  president 
of  the  railway  company  was  interviewed  by  Sir  Daniel 
McMillan  with  a  view  of  getting  better  terms  from  him, 
but  without  success,  and  in  consequence  C.  D.  Scott,  who 
was  acting  as  secretary  for  the  defendant  company,  called 
upon  the  president  of  the  railway  company,  'and  the  pre- 
sident refused  to  alter  their  contract  at  the  request  of 
individuals,  whereupon  Scott  represented  to  the  president 
that  it  was  a  matter  in  which  a  large  number  of  share- 
holders were  interested,  who  would  lose  all  the  money  they 
had  invested  if  the  lands  were  forfeited,  and  that  he  (Scott^ 
believed  he  could  secure  a  release  of  the  individual  inter- 
ests, that  is,  the  syndicate  interests,  and  that  the  money 
would  go  to  the  shareholders.  On  that  representation  the 
president  of  the  railway  company  agreed  to  extend  the  time 
and  spread  the  payments  over  a  period  of  10  years  and  give 
them  until  the  1st  June  following  to  make  the  first  pay- 
ment; and  on  this  representation  Mr.  Scott  prepared  the 
relea.se  as  hereinbefore  set  forth,  and  procured  its  execu- 
tion by  the  members  of  the  syndicate  in  the  east,  and  then 
brought  it  on  to  Winnipeg  and  procured  there  the  signa- 
tures of  the  plaintiffs  and  of  Sir  Daniel  McMillan  and 
George  A.  Bull.  Mr.  Scott  swore  that  at  the  time  this  in- 
strument was  executed  by  the  plaintiffs  he  stated  dis- 
tinctly his  inteniew  with  Sir  Thomas  Shaughnessy,  the 
president  of  the  railway  company,  the  result  of  that  interview 
being  that  an  extension  of  time  for  payment  to  the  1st 
June  had  been  granted,  and  that  after  such  information 
the  plaintiffs  executed  the  release.  Sir  Daniel  McMillan 
was  present  on  that  occasion,  and,  while  his  memory  does  not 
appear  to  be  very  clear  as  to  what  took  place,  T  am  of  opin- 
ion that  the  general  trend  of  his  testimony  is  corroborative 
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of  Scott's  version  of  what  took  place.  The  plaintiffs,  how- 
ever, swore  that  Scott  told  them  that  the  'railway  company 
were  going  to  cancel  the  contracts  of  the  defendant  com- 
pany, and,  if  they  did  so,  the  shareholders  of  the  company 
would  lose  their  money,  and,  of  course,  naturally,  the  syn- 
dicate would  get  nothing,  and  that  he  said  that  "  If  yon 
(meaning  the  plaintiffs  and  McMillan)  would  release  yoni 
interests,  then  the  Canadian  Savings  Company  will  t^e 
over  the  holdings  of  the  Ontario  and  Saskatchewan,  pay 
the  railway  company,  and  give  to  the  shareholders  of 
the  company  dollar  for  dollar  of  the  stock  of  the  Canadian 
Savings/'  Scott  denies  this.  It  was  also  stated  by  the 
plaintiffs  that  Scott  stated  that  the  railway  company  were 
going  to  cancel,  that  the  Canadian  Savings  were  going  to 
take  over  the  holdings  of  the  company,  and  that  these  two 
iigrecments  were  to  go  before  the  shareholders  of  both 
companies,  and,  if  they  did  not  go  through,  the  document 
(that  is,  the  release)  w^ould  be  destroyed.  Scott  denies 
this  also.  In  both  these  denials  Scott  is  corroborated  by 
Sir  Daniel  McMillan,  and  more  clearly  than  in  the  other 
matter  of  corroboration. 

The  learned  trial  Judge  has  found  the  facts  sinround- 
ing  the  execution  of  this  release  by  the  ])laintiffs  in  accord- 
ance with  the  testimony  of  Scott.  Xow,  in  case  of  appeal  on 
(juestions  of  fact,  the  appellate  Court  may  reverse  the  find- 
ing of  the  trial  Judge,  but  I  think  it  is  well  conceded  that 
that  will  not  be  done  unless  the  facts  are  of  such  a  char- 
acter, first,  that  the  conduct  or  appearance  of  the  witnesses 
cannot  affect  the  question  of  reliability,  and  the  evidence 
IP  of  siich  a  character  that  the  appellate  Court  does  not 
agree  with  the  findings  of  the  trial  Judge ;  or,  second,  that 
the  facts  are  of  an  almost  overwhelming  character  against 
the  finding  of  the  Judge,  so  much  so  that  his  finding  ought 
not  to  be  allowed  to  stand.  In  this  case  the  evidence  is 
not  overwhelming.  T  might  say  that  the  evidence  is  fairly 
evenly  balanced,  and  it  is  not  a  ca.se  where  the  appearance 
and  demeanour  of  the  witnesses  might  not  have  an  effect 
on  the  question  of  their  credibility.  In  fact,  the  learned 
trial  Judge  has  referred  to  the  appearance  of  the  plaintiffs 
in  the  course  of  the  trial,  particularly  in  connection  with 
what  they  allege  respecting  the  signing  of  the  release,  with- 
out distinctly  understanding  what  was  in  it,  I  am  not, 
therefore,  disposed  to  interfere  with  the  finding  of  the 
leaTned   trial  Judge,   even   supposing  that  the  inclination 
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of  my  mind  might  be  opposed  to  what  he  has  found;  but 
the  inclination  of  my  mind  is  rather  with  the  finding  of 
the  learned  trial  Judge.  I  reier,  in  the  first  place,  to  the  con- 
tents of  the  release  itself — to  the  way  it  is  worded — I  re- 
fer to  the  fact  that  the  intention  was  anyway  for  the  syndi- 
cate to  give  up  their  rights  with  respect  to  the  $1.15  per 
acre  for  the  purpose  of  protecting  the  shareholders;  and 
what  difference  would  it  make  whether  that  was  to  be 
effected  by  the  Canadian  Savings  Company  taking  the 
matter  in  hand,  or  by  the  railway  company  granting  an 
extension?  Then  there  is  the  testimony  of  Sir  Daniel 
]iIcMillan,  w^hose  recollection,  it  is  true,  is  not  very  clear 
upon  all  matters,  but  where  it  is  clear  it  is  directly  opposed 
to  that  of  the  plaintiffs,  and  it  would  occur  to  me  that, 
if  some  matters  insisted  upon  by  the  plaintiffs  had  really 
taken  place,  he  would  have  remembered  it.  On  the  whole 
I  think  the  weight  of  testimony  is  in  favour  of  the  finding 
of  the  learned  trial  Judge. 

It  was  urged,  howevcT,  that  this  release  was  not  deliv- 
ered, that  the  delivery  to  C.  D.  Scott  was  no  deliver)'.  De- 
hvery  is  entirely  a  question  of  intention.  A  person  may 
keep  a  deed,  and  still  it  may  be  held  that  there  has  been 
»  complete  execution  of  it.  When  the  plaintiffs  executed 
this  instrument,  what  as  a  matter  of  fact  was  therr  inten- 
tion? I  have  no  doubt  about  it.  Their  intention  was- 
that  whatever  power  or  right  of  action  they  had  in 
respect  to  the  contracts  in  question  was  given  up  in  so 
far  as  they  were  individually  concerned.'  That,  to  my  mind, 
was  their  clear  intention  in  executing  this  document  and 
handing  it  to  Mr.  Scott  to  take  away.  In  Xenos  v.  Wick- 
ham,  L.  R.  2  H.  L.  at  p.  309,  Pigott,  B.,  quoting  from  Doe 
d.  Gamons  v.  Knight,  states  the  following:  "Where  an 
instrument  is  formally  sealed  and  delivered,  and  there  is 
nothing  to  qualify  the  delivery  but  the  keeping  the  deed  in 
the  hands  of  the  executing  party,  nothing  to  shew  that  he 
did  not  intend  it  to  operate  immediately,  it  is  a  valid  and 
effectual  deed,  and  the  delivery  to  the  party  who  is  to  take 
by  it,  or  to  any  person  for  his  use,  is  not  essential.'' 

It  was  further  contended  that  the  release  in  question  was 
conditional  on  its  face,  and  only  binding  when  executed  by 
all  the  members  of  the  syndicate.  I  cannot  agree  with 
the  proposition  that  the  release  was  conditional  on  its  face, 
but  I  am  of  opinion,  looking  at  the  purpose  for  which  it 
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was  prepared  and  executed,  that  the  intention  was  that  all 
the  members  of  the  syndicate  should  execute  it.     It  was 
contended  that  for  that  reason  it  was  only  delivered  a*  an 
escrow.     1  cannot  accede  to  that  proposition.     It  was  not 
delivered  to  C.  D.  Scott  with  the  understanding  that  it 
should  only  take  effect  when  all  the  members  of  the  S3'ndi- 
cate  had  executed  it.     There  was  no  statement  or  agree- 
ment to  that  effect;  but,  as  before  stated,  it  was  executed 
and  handed  to  Scott  by  the  plaintiffs  with  the  intention 
that,  in  so  far  as  they  were  able  to  bring  it  about^  their 
rights  under  the  agreement  were  released.    It  might  be,  and 
would  be,  I  think,  if  all  the  members  of  the  syndicate  did 
not  execute  the  release,  that  the  execution  of  it  by  the 
plaintiffs  would  be  inoperative.    In  Bowker  v.  Burdekin,  8 
Rul.  Cas.  599,  the  question  arose  whether  a  deed  executed 
by  one   of  several  partners,  which  on  its  face  purported 
to  convey  for  the  partner  executing  it  and  all  the  other 
partners  all  their  personal  property,  operated  to  convey 
the  share  of  that  one,  and  the  question  was  raised  as  to 
whether  the  deed  was  delivered  as  an  escrow.    Evidently  the 
Court  in  that  case  considered  the  question  of  whether  the 
deed  was  delivered  as  an  escrow  or  not  as  a  question  of 
fact,  and  Lord  Abinger  in  delivering  judgment,  at  p.  6^8, 
states:   "If  he  had   executed   the   deed  expressly  upon  a 
condition   that  his  partner   should  execute  it  afterward?, 
and  that  had  been  proved  to  the  satisfaction  of  the  jury, 
and  they  had  found  that,  the  deed  would  then  have  been 
inoperative  till  the  .last  partner  had  executed.     But  that 
is  not  so;  the  deed  is  executed  by  him,  to  take  such  effect 
as  he  could  give  to  it  at  the  moment,  and  it  does  pass  all 
his  property  in  the  joint  effects,  at  least  to  the  assignee." 
And  Parke,  B.,  at  p.  610,  states:  " In  this  case,  the  execution 
of  the  deed  was  proved  in  the  ordinary  form,  and  I  take  it 
now  to  be  settled  (though  the  law  was  otherwise  in  ancient 
times,  as  appears  by  Sheppard's  Touchstone),  that  in  order 
to  constitute  the  deliver}'  of  a  writing  as  an  escrow,  it  is 
not  necessary  it  should  bo  done  by  express  words,  but  you 
are  to  look  at  all  the  facts  attending  the  execution,  all 
that  took  place  at  the  time,  and  to  the  result  of  the  thin^, 
and  therefore,  though  it  is  in  form  delivered  as  a  deed, 
yet  if  it  reaily  would  be  inferred  that  it  was  delivered  not  to 
take  effect  as  a  deed  till  a  certain  condition  was  performed, 
then  it  would  have  operated  as  an  escrow.     That  is  the 
result  of  the  two  cases  cited  in  argument,  Johnson  v.  Baker 
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and  Murray  v.  The  Earl  of  Stair.  But  there  is  no  fact 
of  that  kind  in  this  case;  the  execution  took  place  in  the 
ordinary  way."  In  London  Freehold,  etc.,  Ck).  v.  Suffield, 
fl89T]  2  Ch.  608,  the  question  arose  whether  a  deed  was 
an  escrow  or  not,  and  Lindley,  M.R.,  in  delivering  the 
judgment  of  the  Court,  states  at  p.  620 :  "  It  is,  in  our 
opinion,  clear  that  the  deed  was  sealed  and  delivered  by 
the  company,  acting  through  its  directors  and  secretary,  as 
a  deed,  i.e.,  as  a  perfect  instrument;  and  that  it  was  so 
executed  in  order  that  it  might  be  used  as  an  operative  deed 
for  the  purpose  of  carrying  out  the  contemplated  arrange- 
ment by  which  the  several  existing  mortgages  bearing  inter- 
est at  5  per  cent,  might  be  replaced  by  one  mortgage  bear- 
ing interest  at  41/4  per  cent."  So,  I  hold  in  this  case  that 
this  release  was  executed  by  these  parties  as  an  operative 
release  for  the  purpose  of  carrying  out  the  contemplated 
arrangement  by  which  the  extension  of  time  was  to  be 
procured  from  the  Canadian  Pacific  Railway  Company  for 
the  benefit  of  the  stockholders  of  the  defendant  company. 
And  in  the  same  case,  at  p.  622,  the  Master  of  the  Rolls 
states:  "Upon  the  evidence,  however,  to  which  we  have 
already  referred,  we  come  to  the  conclusion  that  the  mort- 
gage was  executed  as  a  complete  deed,  and  that  it  was  given 
as  such  to  Wynne  in  order  to  enable  him  to  carry  out  the 
arrangements  to  which  we  have  before  alluded;  and  to  carry 
them  out  as  he  thought  proper." 

It  was  contended  that  the  plaintiffs  had  the  right  to 
levoke  and  did  revoke  the  release.  So  far  as  the  plaintiff 
Huggard  is  concerned,  I  cannot  perceive  that  he  had  any 
right  to  revoke  the  release  at  the  time  that  he  made  the 
request.  The  release  was  executed  some  time  in  February*, 
1905,  and  this  request  by  Huggard  was  made  by  letter  to  C. 
D.  Scott  dated  1-ith  April,  1905 ;  at  that  time  all  the  mem- 
bers of  the  syndicate  had  executed  the  release.  The  re- 
ouest  by  the  plaintiff  Corelli  to  strike  his  name  off  the 
agreement  was  by  letter  to  C.  D.  Scott,  dated  24th  Feb- 
ruary, 1905,  a  few  days  after  the  release  was  executed. 
This  letter  was  received  by  Scott  about  28th  February; 
but  Scott,  who  was  the  secretary  of  the  defendant  company, 
had,  at  a  meeting  of  the  directors  held  on  25th  February, 
and  before  the  receipt  of  this  letter  from  Corelli,  informed 
the  company  that  the  release  had  been  executed  by  several 
of  those  interested.  The  minute  of  that  meeting,  which  was 
put  in  evidence,  is  to  the  effect  that  Scott  had  informed 
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the  directors  that  several  of  those  interested  had  agreed 
to  give  a  release.  Scott,  however,  testified  that  this  was 
an  error,  that  what  he  did  report  was  that  the  several 
parties  had  actually  executed  a  release.  I  do  not  think  that 
the  evidence  is  clear  that  any  member  of  the  syndicate  had 
executed  this  release  between  the  time  that  the  plaintiffs 
executed  it  and  the  receipt  of  this  letter  from  Coielli. 
except  Sir  Daniel  McMillan,  and  I  am  not  disposed  to 
attach  very  much  weight  to  the  fact  that  the  secretary  had 
reported  the  execution  of  this  release  by  the  plaintiffs  t^) 
the  board  of  directors,  because,  assuming  that  they  had  a 
right  to  cancel  or  revoke  their  execution  while  in  the 
Aands  of  the  secretary  of  the  company,  it  would  seem 
to  me  that  they  would  have  a  right  to  revoke  it  after  the 
report  was  made  to  the  directors,  provided  that  no  other 
persons  had  in  the  meanwhile  executed  the  release. 

This  brings  me  down  to  the  question  of  the  right  of 
these  parties  to  revoke;  and  I  am  strongly  of  the  opinion 
that  there  was  no  right  to  revoke  this  release  under  the 
circumstances.  I  have  held  that  it  was  not  dehvered  as 
an  escrow.  A  number  of  cases  however  were  cited  in  sup- 
])ort  of  their  right  to  revoke,  but  all  these  cases  with  one 
exception  were  cases  of  deeds  executed  by  a  debtor  for  the 
benefit  of  his  creditors,  and  the  release  has  been  held 
revocable  before  assent  has  been  given  to  it,  or,  in  other 
words,  before  it  has  been  accepted  by  the  creditors.  The 
only  case  cited  which  is  not  one  of  the  character  that  I 
have  mentioned  is  Peto  v.  Peto,  16  Sim.  590.  In  that  ca^^e 
r  deed  was  made  by  a  number  of  persons,  which  the  Vice- 
Chancellor  held  was  made  upon  the  assumption  that  all  the 
children  of  one  Ann  Grissell  would  ultimately  concur  in 
the  intended  arrangement.  One  of  the  persons  who  it  was 
contemplated  would  execute  it,  did  not  do  so,  and  a  great 
many  years  elapsed.  The  Vice-Chancellor  held  that  the 
deed  was  inoperative.  Xo  question  of  revocation  came  up 
there.  It  seems  to  me  that  this  release  is  in  an  entirely 
different  position  from  the  case  of  a  deed  to  a  trustee  for 
benefit  of  creditors.  In  the  first  place,  a  deed  executed 
for  the  benefit  of  creditors  is  entirely  without  consideration 
until  it  is  accepted;  but  a  release  may  be  without  consid- 
eration (that  is  one  of  the  peculiar  features  of  it),  and  if 
delivered  it  will  operate  absolutely.  In  the  next  place, 
there  were  persons  in  the  case  of  this  release  who  were  in- 
terested and  who  had  actually  signed  it  both  before  and 
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after  the  plaintiffs  had  signed  it,  and  before  Coielli  re- 
quested to  have  his  name  withdrawn  from  it,  for  instance, 
the  defendant  Maude  A.  Scott  at  any  rate  had  signed  it, 
and  I  think  some  others  in  the  east.  After  the  plaintiff 
Corelli  signed  it.  Sir  Daniel  McMillan  signed  it,  and  he 
signed  it  under  circumstances  which  shewed  that  he  was 
extremely  desirous  to  be  relieved  of  the  matter  altogether; 
he  took  pains  to  ascertain  from  his  own  counsel  whether  the 
release  was  absolute  or  not  before  he  signed  it,  and  he  ex- 
pressed his  great  desire  to  hear  no  more  about  the  matter. 
Xow,  it  seems  to  me  under  such  circumstances  that  it  did 
not  lie  in  the  power  of  the  plaintiff  Corelli  to  revoke  his 
execution  of  this  instrument,  and  thereby  make  it  utterly 
invalid.  I  think  what  I  have  stated  covers  the  question 
of  the  release,  and  the  manner  in  which  it  affects  the  plain- 
tiffs' right  of  action. 

I  am  of  opinion  that  the  learned  trial  Judge's  judgment 
was  correct,  and  should  be  affirmed  with  costs. 

It  will  not  be  necessary  to  express  any  opinion  with 
respect  to  the  other  question  raised,  namely,  that  these 
plaintiffs  were  promoters  of  the  defendant  company,  and,  as 
such,  w^ere  not  in  a  position  to  make  any  profit  from  their 
dealings  with  such  company,  beyond  this,  that  it  seems  to 
me  that  the  question,  to  say  the  least,  is  one  quite  worthy 
of  very  serious  consideration. 


SASKATGKEWAK. 

July  10th.  1908. 

FULL    COURT. 

BEX  V.  BAKEETT. 

• 
Criminal  Law — Indictment   for   Murder — Judge^s    Charge — 
Withdrawal    from    Consideration    of    Jury    of    Question 
whether    Evidence    Shews    merely    Manslaughter — Crown 
Case  Reserved^ — Criminal  Code. 

Crown  case  reserved.     The  facts  are  stated  below. 

The  case  was  heard  by  Wetmore,  C.J.,  Prendergast, 
Nevvlands,  and  Lamont,  JJ. 

James  McKay,  K.C.,  for  the  accused. 
Frank  Ford,  K.C.,  for  the  Crown. 
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Wetmore,  C.J.: — ^The  accused  Barrett  was  charged 
with  the  murder  of  one  Burnell  Johnstone,  a  lad  of  10 
years  of  age,  on  or  about  14th  October  last,  and  was  tried 
before  my  brother  Johnstone,  with  a  jur}'',  in  June  of  this 
year.  He  was  convicted  and  sentenced  to  death.  The 
learned  trial  Judge  reserved  a  case  for  the  consideration  of 
this  Court. 

The  evidence  established  that  the  deceased  was  shot 
in  the  arm  with  a  revolver  in  the  hands  of  the  accused,  and 
that  as  a  result  of  such  shooting  the  lad  died  a  few  days 
afterwards.  This  was  not  questioned  on  the  part  of  the 
accused.  The  evidence  on  behalf  of  the  Crown  set  forth 
that  on  the  evening  that  this  shooting  was  done  the  accu^e•i 
was  downstairs  in  his  house,  and  was  called  upstairs,  at  the 
instigation  of  his  wife,  by  one  of  the  children  to  go  t^  bed. 
There  was  a  light  burning  in  the  room  when  he  came  np. 
which  he  put  out,  and  he  sat  down  on  a  trunk  in  the  room. 
His  wife  then  asked  him  to  light  the  lamp,  which  he  did. 
She  then  asked  him  to  come  to  bed.  The  accused  then 
began  to  state  that  he  was  going  to  shoot  all  the  cattle, 
and  what  he  could  not  shoot  he  was  going  to  burn.  Hi? 
wife  said  to  him :  "  Do  not  do  that,  sell  them  and  get  enough 
money  to  send  me  home  to  Heber."  This  w^as  the  ter^timoii} 
of  the  elder  girl,  Clara  May  Johnstone.  The  testimony  of 
the  younger  girl,  Ethel  Margaret  Johnstone,  was  that  she 
said :  "  DonH  do  that ;  if  you  are  tired  of  me,  sell  every- 
thing and  get  me  enough  money  to  send  me  home.'*  At 
any  rate,  the  testimony  of  both  was  that  he  replied  to  the 
effect,  "  God  damn  you,  I  w^ouldn't  give  you  enough  to  send 
you  to  the  pig-pen."  (Clara  May,  Ethel  Margaret,  and  the 
deceased  Burnell  were  etepchildxen  of  the  accused,  heing 
the  children  of  his  wife  by  another  husband,  one  Johnstone. 
I  may  state  here  that  this  w'oman  really  was  not  the  wife 
of  Barrett,  because  he  had  previously  been  married  to  an- 
other woman,  who  was  alive  at  the  time  that  the  woman  he 
was  living  with  married  him).  These  children  were  all 
sleeping  in  the  room  upstairs,  and  at  the  stage  of  the 
transaction  which  I  have  just  mentioned  they  got  up  and 
di^essed  themselves.  About  then  the  accused  "slipped 
around  the  bed,''  as  it  is  expressed,  and,  producing  a  n*- 
volver,  pointed  it  over  the  bed  and  snapped  it  at  his  wift. 
The  revolver  did  not  go  off;  I  do  not  know  why— whether 
it  was  because  the  chamber  was  not  loaded  does  not  clearly 
appear.    At  this  his  wife  jumped  up  and  screamed,  and  he 
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said,  "Now,  God  damn  you,  down  on  your  knees/'  Upon 
this,  Burnell,  the  deceased,  ran  up  and  said,  *•'  Oh,  Pa, 
don't  shoot  my  Ma,''  and  the  accused  then  turned  and 
shot  him.  The  evidence  of  these  two  girls  is  most  positive 
that  it  was  deliberately  done,  and  that  it  was  jio  accident; 
they  state  that  he  deliberately  turned  and  fired  at  the  lad. 
The  elder  girl  was  9  years  of  age,  and  was  sworn;  the 
younger  girl  was  6,  and  was  not  sworn.  Clara  distinctly 
swore  that  it  was  no  accident,  she  swore  she  saw  him  turn 
and  shoot  her  brother,  that  there  was  no  accident  about  it. 
The  other  girl  stated  that  he  /turned  to  shoot  Burnell. 
According  to  this  testimony,  the  shooting  was  of  a  most 
deliberate  character.  Evidently  there  must,  according  to 
this  testimony,  have  been  some  cause  of  dispute  or  quarrel 
between  Barrett  and  his  alleged  wife,  but  just  what  the 
cause  of  it  was  is  not  very  clear.  There  was  some  evidence 
given  on  his  part  as  to  a  communication  that  Burnell  had 
made  to  him  respecting  his  wife  going  to  one  Thompson's, 
but  this  communication  was  made  after  the  shooting  had 
taken  place.  There  is  also  some  testimony  which  would 
point  in  the  direction  that  he  was  suspicious  as  to  the  chas- 
tity of  his  alleged  wife.  But  this  last  seems  to  be  of  a 
very  vague  character.  The  accused  was  sworn  and  gave 
testimony,  and  the  defence  he  set  up  was  that  the  shooting 
was  an  entire  accident,  that  they  were  all  talking  amicably 
in  the  room  without  any  excitement  or  trouble  of  any  char- 
acter, that  some  dogs  were  making  a  noise  outside  of  the 
window,  and  the  deceased  asked  j)ermission  to  shoot  them, 
and  his  intention  was  to  shoot  them  out  of  the  window, 
that  he  got  the  revoh%r  for  the  purpose,  and  that  the  dogs 
went  away  before  he  got  an  opj)ortunity  to  shoot,  and  that 
he  then  returned  the  revolver  to  the  accused,  that  it  was 
cocked,  and  that  in  some  way  it  went  off  and  wounded  the 
boy. 

The  learned  trial  Judge  charged  in  effect  that  theie  was, 
under  the  evidence,  only  one  of  two  verdicts  the  jur}'  could 
give;  one,  if  they  believerl  the  evidence  for  the  Crown, 
of  murder;  the  other,  if  they  ijclievtM]  tlu*  -vidcnce  ol  the 
accused,  of  acquittal.  After  the  j'^iry  had  retired,  counsol 
for  the  prisoner  re<| nested  the  leained  trial  Judge  to  recall 
the  jur\'  and  state  to  them  that  it  was  open  to  them  under 
the  charge  to  bring  in  a  verdict  of  manslaughter  if  they 
were  of  opinion  that  the  evidence  warranted  such  a  ver- 
dict, and  he  urged  that  there  was  evidence  from  which  the 
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jur}'  might  find  that  the  ax:-cused  did  the  shooting  under 
provocation,  or  that  his  mind  was  in  such  a  state  from 
excitement  or  provocation  that  he  was  not  fully  responsible 
for  what  he  was  doing,  and  therefore  that  the  jury  might 
f  nd  the  crime  reduced  to  manslaughter.  The  learned  trial 
Judge  ^  '*'--- ^  to  so  cnarge  the  ju^ry.  Xo  objection  wa* 
taken  to  any  other  part  of  the  charge,  nor  was  any  other 
objection  taken  to  the  charge  or  to  the  trial  at  the  argu- 
ment of  this  stated  case  than  that  which  I  have  just  men- 
tioned. As  a  matter  of  fact,  the  learned  Judge  did  draw  a 
distinction  in  a  general  way  between  what  constituted  mur- 
der and  what  constituted  manslaughter,  but  there  is  no 
doubt  that  he  did  in  effect  withdraw  from  the  jury  the  que^- 
tion  of  their  right  to  bring  in  a  verdict  of  manslaughter 
That  is  the  whole  question  that  is  raised  before  this  Court. 
The  character  of  the  alleged  murder  here  must  be  consid- 
ered in  determining  this  question.  The  question  of  the 
purpose  of  the  act  by  which  the  murder  was  brought  about 
does  not  arise,  as  it  would  in  some  cases;  for  instance,  we 
will  suppose  that  one  fires  a  revolver  at  another  and  kills 
him;  the  question  would  be  submitted  to  the  jur\',  what 
was  the  intention  of  the  accused  when  firing  the  shot? 
And,  before  the  party  could  be  convicted  of  murder,  the 
jury  would  have  to  find  that  it  was  done  with  intent  to 
kill,  or  that  it  was  done  with  the  intent  to  do  grievous 
bodily  harm  or  to  wound,  and  that  it  was  done  recklessly, 
knowing  that  it  was  likely  to  cause  death,  and  indifferent 
Vihether  it  caused  death  or  not.  And  all  this  would  be  a 
question  of  fact.  In  this  case  it  seems  to  me  the  principal 
question  would  be,  inasmuch  as  tfie  deceased  was  shot 
where  he  was  shot  (in  the  arm) — did  he  do  this  shooting 
and  wounding  of  this  lad  recklessly,  knowing  that  it  might 
cause  death,  or  very  serious  injury  liable  to  result  in  death, 
I  {'nd   indifferent    whether  it  did   or  not?     T   repeat,  there 

I  i^  no  question  raised  that  the  Judge's  charge  was  erroneoo? 

t  in  this  Tespect,  in  that  he  did  not  put  that  question  pro- 

f  perly  l)efore   the   jury.     The   little  girls   testify  that  the 

i  shooting   was    most    deliberately    done,    as   I    have   l)eforp 

stated.  The  accused  chose  to  take  the  stand.  He  simply 
raised  the  question  that  the  shooting  was  done  accident- 
ally; he  raised  no  question  of  provocation;  he  raised  n<» 
question  of  being  excited.  Under  such  circumstances,  I 
utterly  fail  to  perceive  what  the  jury  had  to  decide  except 
Mhat  the  learned  trial  Judge  referred  to  them.    The  police 
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jiergeant  who  ancstcMl  Barrett  stated  in  his  testimony  thai 
when  he  arrested  the  accused  he  said  to  him:  "Did  you 
shoot  the  boyE''  to  which  the  accused  answered:  "  I  know  I 
did,  I  was  so  aggravated — I  won't  say  crazy — at  the  time." 
When  the  accused  was  on  the  stand  he  utterly  denied  stat- 
ing anything  of  the  sort  to  the  sergeant.  The  accused,  by 
going  upon  the  stand  and  testifying  as  he  did,  to  ray  mind, 
narrowed  down  the  issue  to  the  two  questions  submitted 
bv  the  learned  trial  Judge.  The  learned  counsel  for  the 
accused  very  strongly  relied  upon  the  judgment  of  Hunter, 
C.J.,  in  Rex  v.  Scherf,  8  W.  L.  R.  219.  Undoubtedly,  if 
that  judgment  lays  down  -the  law  correctly,  the  conten- 
tion on  behalf  of  the  accused  in  this  case  should  prevail, 
and  there  should  be  a  new  trial.  The  conclusion  of  that 
judgment  seems  to  me  to  be  that  on  a  trial  for  murder  any 
and  ever}'  phase  that  might  strike  the  minds  of  a  jury, 
whether  there  is  evidence  to  support  it  or  not,  should  be 
brought  under  the  notice  of  the  jury,  and  they  should  be 
psked  to  pass  upon  it.  With  great  deference  to  the  opinion 
of  that  learned  Judge,  I  am  unable  to  follow  his  judgment 
in  that  respect.  I  am  free  to  confess  that  I  can  in  the  trial 
cf  criminal  cases  discover  no  difference,  in  what  should  be 
left  to  the  jury,  between  them  and  the  trial  of  a  civil  case. 
In  a  civil  case  only  the  issues  that  are  presented  by  the 
evidence  will  be  submitted  to  the  jury;  it  will  not  be  al- 
lowed to  travel  off  upon  any  fanciful  matter  which  a  jury- 
man may  suggest  and  which  the  evidence  does  not  warrant. 
In  (filbert  v.  The  King,  38  S.  C.  R.  285,  Harvey,  J.,  in  de- 
livering the  judgment  of  the  majority  of  the  Judges  of  the 
Supreme  Court  of  the  Xorth-West  Territories,  states,  at  p. 
291,  as  follows:  "It  is  quite  easy  to  see  that  an  hypothesis 
could  be  advanced  that  the  actual  facts  made  the  case  one 
of  manslaughter,  but  that  the  accused,  being  the  only  eye- 
witness of  the  shooting,  determined  to  concoct  a  story 
which  would  enable  him  to  escape  the  consequence  of  even 
that  act;  but  this  would  be  simply  an  hypothesis,  and  the 
jury  were  bound  to  bring  in  a  verdict  on  the  evidence  and 
not  on  hypothesis."'  Although  I  differed  from  the  majority 
of  the  Court  in  that  case  upon  another  point,  in  so  far  as 
the  matter  which  Harvey,  J.,  was  discussing  when  the  le- 
marks  which  I  have  quoted  were  made,  I  entirely  agreed 
vrith  him,  and  I  am  free  to  confess  that  I  have  not  changed 
my  opinion  since.  That  judgment  was  upheld  by  the  Su- 
preme Court  of  Canada,  and   T  am  unable  to  distinguish 
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this  case  from  it.  Let  me  ask — what  was  the  use  of  leav- 
ing the  question  of  manslaughter  to  the  jury  in  this  case? 
The  jury  could  not  have  found  that  there  was  any  provoca- 
tion here  if  they  had  any  regard  for  their  oaths,  which  were 
to  deliver  a  true  verdict  according  to  the  evidence,  because 
the  evidence  did  not  support  provocation,  and  the  evidence 
did  not  support  a  charge  of  manslaughter.  Under  the 
evidence  it  was  clearly  murder  or  nothing.  There  was 
the  statement  made  by  the  accused  to  Sergeant  Marshall 
which  I  have  quoted,  but  that  did  not  prove  that  the  act 
was  done  under  provocation  or  excitement — it  was  merely 
a  statement  coming  from  the  accused.  It  is  true,  it  might 
be  considered  by  a  jury  in  a  criminal  case,  while  it  wa- 
not,  strictly  speaking,  evidence,  being  a  statement  mado 
by  the  accused,  not  against  his  interests,  but  in  favour  of 
them — still,  if  the  Crown  counsel  did  not  object  to  such 
testimony  going  in  in  a  case  of  this  sort,  I  have  no  doubt 
but  that  the  jury  would  be  entitled  to  give  it  consideration. 
But  the  accused  goes  upon  the  stand  himself  and  he  8weaf> 
that  that  is  not  true;  he  swears  in  the  first  place  that  h«^ 
never  made  such  a  statement  to  Marshall,  and,  in  the  next 
place,  he  swears  there  was  no  aggravation  at  all;  he  wa> 
cool,  calm,  no  quarrel,  no  excitement,  that  this  levolver 
simply  went  off  by  accident  and  he  shot  the  boy.  Then 
the  learned  counsel  dwelt  upon  the  fact  that  there  va^ 
evidence  shewing  that  he  was  kind  to  these  children.  That 
cannot  affect  the  question  under  the  testimony  given  hen'. 
I  do  not  suppose  that  any  one  would  say  in  this  case  that 
he  deliberately  intended  to  kill  the  boy ;  but  he  did  deUber- 
ately  fire  at  him  with  an  instrument  which  he  knew  vouM 
be  likely  to  cause  serious  consequences,  and  he  did  it  reck- 
lessly, and  the  boy  died.  That  constituted  murder.  And 
that  was  all  the  question  the  jury  had  to  consider  under 
the  evidence.  That  and  the  question  whether  it  was  an 
accident.  Section  2fil  of  the  Criminal  Code,  clause  1,  pro- 
vides: "Culpable  homicide,  which  would  otherwise  be  mur- 
der, may  be  reduced  to  manslaughter  if  the  person  vh^ 
causes  death  does  so  in  the  heat  of  passion  caused  by  sudden 
provocation."  There,  by  statutory  enactment,  are  the  cir- 
cumstances stated  whereby  murder  may  under  the  evidence 
T'c  reduced  to  manslaughter.  In  this  case,  then,  where 
was  the  evidence  to  bring  that  provision  of  the  law  into 
operation,  that  is,  to  reduce  the  homicide  from  murder 
to   manslaughter?     Where  was   the  provocation,  to  start 
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with,  caused  by  this  lad  he  shot?  He  did  a  very  natural 
thing.  His  step-father  snapped  his  revolver  at  his  mother's 
head,  she  screamed,  and  the  boy  came  forward  and  be- 
^eeched  his  step-father  not  to  shoot  his  mother.  There 
was  no  provocation  in  that.  To  emphasize  this,  I  refer  to 
paragraph  3  of  that  very  section,  which  contains  the  fol- 
lowing :  "  Provided  that  no  one  shall  be  held  to  give  pro- 
vocation to  another  by  doing  that  which  he  had  a  legal 
right 'to  do.^^  This  seems  to  me  to  put  the  matter  beyond 
all  question.  The  boy  had  not  only  a  legal  right  to  do 
what  he  was  doing,  but  he  did  what  naturally  the  pre- 
sumed affection  for  his  parent  would  cause  him  to  do. 
The  learned  Chief  Justice  of  British  Columbia  has  relied 
in  his  judgment  upon  the  judgments  of  Gray  and  Shiras, 
JJ.,  in  Sparf  v.  United  States,  156  U.  S.  r1  51.  I  have 
to  state  that  I  agree  with  the  judgment  of  the  majority  of 
the  Judges  in  that  case.  Harlan,  J.,  who  delivered  the 
judgment  of  the  majority  of  the  Court,  is  reported  at  p. 
103  as  follows:  "To  instruct  the  jury  in  a  criminal  case 
that  the  defendant  cannot  properly  be  convicted  of  a  crime 
less  than  that  charged,  or  to  refuse  to  instruct  them  in 
respect  to  the  lesser  offences  that  might,  under  some  cir- 
cumstances, be  included  in  the  one  so  charged — there  being 
no  evidence  whatever  upon  which  any  verdict  could  be  pro- 
perly returned  except  one  of  guilty  or  one  of  not  guilty 
of  the  particular  offence  charged — is  not  error;  for  the 
instructing  or  refusing  to  inatruct,  under  the  circumstances 
named,  rests  upon  legal  principles  or  presumptions  which 
it  is  the  province  of  the  Court  to  declare  for  the  guidance 
of  the  jury.  In  the  case  supposed  the  Court  is  as  clearly 
in  the  exercise  of  its  legitimate  functions,  as  it  is  when 
ruling  that  particular  evidence  offered  is  not  competent, 
or  that  evidence  once  admitted  shall  be  stricken  out  and 
not  be  considered  by  the  jury,  or  when  it  withdraws  from 
the  jury  all  proof  of  confessions  by  the  accused,  upon  the 
ground  that  such  confessions,  not  having  been  made  freely 
and  voluntarily,  are  inadmissible  under  the  law  as  evidence 
against  the  accused.^' 

I  also  call  attention  to  clause  2  of  sec.  951  of  the  Crim- 
inal Code,  which  is  as  follows :  "  On  a  count  charging  mur- 
der, if  the  evidence  proves  manslaughter,  but  does  not 
prove  murder,  the  jury  may  find  the  accused  not  guilty  of 
murder  but  guilty  of  manslaughter."     How  can  it  be  said 
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that  the  evidence  in  this  case  does  not  prove  murder,  but 
proves  manslaughter? 

I  am  of  opinion  that  the  conviction  should  be  affirmed. 

Newlands  and  Lamont,  JJ.,  concurred. 

Prendergast,  J. : — In  the  course  of  a  trial  I'or  murder, 
my  learned  brother  Johnstone  in  his  charge  directed  the 
jury  to  bring  in  either  a  verdict  of  murder  or  acquittal; 
but  did  not  instruct  them  that  they  could  find  the  accused 
guilty  of  manslaughter — and  the  verdict  was  "guilty  of 
murder/' 

The  matter  is  now  brought  here  as  a  Crown  case  resen  rd 
by  the  learned  Judge  for  the  opinion  of  this  Court. 

The  case  seems  to  me  to  raise  the  two  questions: 
whether  a  trial  Judge  has,  under  any  circumstances,  power 
to  withhold  from  a  jury's  consideration  any  of  the  offences 
expressly  or  impliedly  contained  in  _the  charge;  and 
whether,  assuming  such  powers  to  exist,  there  were  pr^ 
l)er  grounds  to  exercise  it  in  this  case. 

1  conceive  there  are  two  ways  in  which  a  particular 
offence  can  be  withheld  from  a  jury:  either  expressly,  ^ 
when  the  Judge  tells  them  that  they  cannot  or  must  not 
find  a  particular  offence  proven ;  or  impliedly,  as  when  Iw^ 
charges  them  to  find  any  one  of  two  or  more  offences,  but 
gives  no  direction  as  to  another  particular  one. 

I  cannot  agree,  as  wa^^  urged  for  the  defendant,  tha' 
there  is  any  difference  between  the  two.  In  each  cast 
the  result  is  that  the  jury  are  made  to  understand  that 
he  paiicular  offence  is  not  before  them  and  cannot  1* 
considered. 

But,  however  strong  a  Judge's  language  may  be  'fi'^ 
respect  to  any  part  of  the  whole  of  the  evidence,  if  he  makes 
it  perfectly  deiir  to  the  jury  that  while  he  entertains  such 
views  they  are  left  altogether  free  to  adopt  such  con- 
clusions as  seem  to  them  proper,  that  of  course  will  not 
be  withholding  a  question  from  the  jury. 

Tn  the  present  case,  after  referring  generally  in  hi? 
charge  to  the  difference  between  murder  and  manslautrhter, 
the  learned  Judge  said:  "It  appears  to  me  that  the  ver- 
dict must  be  one  of  two  things.  If  you  believe  the  state- 
ment of  the  accused  that  it  was  accidental,  that  ho  was 
not  pointing  the  revolver  at  any  one,  and  that  it  was  di?^- 
charged  accidentally,  he  must  be  acquitted.  If,  on  the 
other  hand,  yon  l)elieve  the  statements  of  the  witnesse> 
for  the  Crown,  then  he  must  be  found  guilty  of  murder/' 
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The  above  language,  "It  appears  to  nie  that  the  veidict 
must  be  one  of  two  things/'  is  not,  of  course,  very  emphatic 
in  itself,  but,  when  coupled  with  the  fact  that  the  Judge 
thereafter  made  no  reference  whatsoever  to  manslaughter, 
what  might  be  considered  at  fi=rst  as  an  expression  of  opinion 
becomes  in  effect  a  direction,  and  1  am  satisfied  that  the 
trial  Judge  intended  to  withdraw  manslaughter  from  the 
jury^s  consideration,  and  that  the  jury  so  understood. 

The  trial  Judge's  power  to  withhold  from  the  jury  in 
civil  cases  some  or  all  of  the  issues  of  fact  has,  I  believe, 
always  been  recognized  and  is  constantly  exercised.  The 
judgment  of  nonsuit  under  the  old  practice,  and  under  the 
present  one  the  dismissal  of  the  action  at  the  close  of  the 
plaintiff's  case,  are  founded  on  this  power  of  the  trial  Judge, 
and  would  not  be  possible  without  it.  In  his  book  on  evi- 
dence (10th  ed.,  p.  28),  Taylor  says:  "The  Judge  must  at 
the  close  of  each  case  determine  whether  any  evidence  has 
heen  given  on  which  the  jury  can  properly  find  the  question 
for  the  party  on  whom  the  onus  of  proof  lies;  and  if  no 
such  evidence  exists,  he  ought  to  withdraw  the  question 
from  the  consideration  of  the  jury,'^  etc. 

This  is  obvious  in  civil  cases.  But  are  such  powers  and 
duties  restricted  in  a  criminal  trial? 

I  do  not  know  of  any  case  in  the  English  Courts  whicl. 
is  direct  authority  one  way  or  the  other,  and  counsel  on 
the  argument  have  cited  none. 

There  are,  however,  two  Canadian  cases  from  which  it 
^eems  to  me  that  the  very  strongest  inference  can  be  drawn 
in  favour  of  the  contention  that  the  Judges  have  also  in 
criminal  matters  the  powers  referred  to. 

They  are:  The  King  v.  Brennan,  4  Can.  Crira.  Cas.  41, 
and  Gilbert  v.  The  King,  38  S.  C.  E.  284. 

In  the  first  case  the  Court  of  Criminal  Appeal  of  Ontario 
ordered  a  new  trial,  not  on  the  bate  ground — as  was  stated 
en  the  argument  of  this  case — that  the  direction  of  the 
Judge  amounted  really  to  a  withdrawal  from  the  jury  of 
certain  matters  of  defence  (which  in  that  case  was  provoca- 
tion), but  on  the  ground  that  the  evidence  given  of  the 
matters  of  defence  so  withdrawn  was  such  that  the  jury 
might  have  properly  considered  it.  If  the  Court  had  taken 
the  view  urged  by  the  defence  here,  it  would  have  simply 
held,  I  think,  that  the  Judge's  direction  having  amounted 
to  a  withdrawal,  that  by  itself  entitled  the  accused  to  a 
new  trial.  But,  on  the  contrary,  they  deemed  it  necessary 
to   go  further  and  inquire  into  the  evidence;  and  it  was 
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cnly  after  ascertaining  that  there  was  some  evidence  of  the 
matter  of  defence  withheld  that  could  be  properly  con- 
sidered, that  they  quashed  the  conviction.  What,  in  other 
words,  the  Court  inquired  into  was  whether  the  power  was 
Tightly  exercised,  but  it  does  not  seem  to  have  occurred  to 
tliem  thivt  there  might  be  doubt  at  all  that  the  power  existed. 
In  that  case,  however,  what  the  trial  Judge  withheld  from 
the  jury  was  only  a  fact  or  some  facts  bearing  on  a  branch 
of  the  defence. 

In  the  other  case  (Gilbert  v.  The  King)  what  my  brother 
Newlands  withheld  was,  as  in  the  case  now  before  this 
( burt,  the  intermediate  charge  of  manslaughter;  and  the 
judgment  was  that,  in  view  of  the  character  of  the  defence 
and  the  evidence  in  support  of  it,  there  could  be  no  objec- 
tion to  the  charge  by  the  trial  Judge  to  the  jury  that  the 
offence  could  not  be  reduced  by  them  from  murder  to 
manslaughter,  but  that  their  verdict  should  be  either  for 
ae(]uittal  or  one  of  guilty  of  murder.  The  Court  held  there 
that  the  Judge's  power  to  withdraw  the  intermediate  charge 
of  manslaughter  was  rightly  exercised — which,  it  again 
f-oems  to  me,  was  inferentially  an  admission  of  the  existence 
of  the  power. 

It  was  contended  for  the  accused  that  the  fact  that  the 
trial  Judge  in  the  present  case  did  not  expressly  charge  the 
jury  with  reference  to  manslaughter  distinguishes  it  from 
Gilbert  v.  The  King.  As  I  have  already  stated,  I  do  not 
think  this  is  so;  whether  withdrawn  expressly,  as  in  the 
latter  case,  or  impliedly,  as  in  the  present  case,  the  offence 
is  none  the  lass  withdrawn,  and  the  whole  course  adopted 
by  counsel  for  the  accused  here  is  based  on  the  assumption 
that  the  jury  understood  that  that  charge  was  withheld  from 
Ihem.  ^ 

There  are  two  cases  in  the  Supreme  Court  of  British 
Columbia  upon  which  the  defence  particularly  relies;  they 
arc  Hex  v.  Wong  On.  10  B.  C.  R.  555,  8  Can.  Crim.  Cas.  423, 
and  Kox  v.  Scherf,  8  W.  L.  R.  219.  I  may  say,  however, 
that,  in  my  opinion,  these  cases  are  not  authority  for  the 
])roposition  advanced. 

In  the  first  case  the  objection  was,  not  that  the  trial 
Judge  had  withheld  any  question  of  fact  from  the  jury,  but 
that  he  had  not  stated  the  question  of  law  to  them.  The 
(objection  is  stated  in  the  report  as  being  that  "  the  charge 
in  question  here  does  not  contain  a  word  of  instructions  as 
to  the  law  defining  and  governing  the  crime  of  murder.'* 
Irue,  the  Chief  Justice,  who  read  the  judgment  of  the  Court, 
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t^ays :  '^  The  authorities  which  have  been  brought  to  our 
attention  go  to  shew  that  it  is  the  duty  of  the  Judge — ^and 
in  my  opinion  the  cardinal  duty — in  his  address  to  the  jury 
to  define  the  crime  charged,  and  to  explain  the  difference 
between  it  and  any  other  offence  oi*  which  it  is  open  to  th.' 
jury  to  convict  the  accused."  But  the  exact  meaning  of 
the  words  "  of  which  it  is  open  to  the  jury  to  convict  the 
accused  "  would  require  to  be  first  well  ascertained,  before 
deciding  that  the  judgment  bears  on  the  case  now  before  the 
Court. 

In  Eex  V.  Scherf,  where  the  Court  consisted  of  three 
Judges  only,  the  learned  Chief  Justice,  in  very  strong  and 
forcible  language,  indeed,  says  that  he  is  **  prepared  to  lay 
down  the  proposition  without  qualification  that  it  is  not 
competent  to  a  Judge,  if  he  allows  the  case  to  go  to  the  jury 
on  the  graver  offence,  to  withdraw  from  their  consideration 
i!  verdict  for  any  lesser  offence  which  might  be  included  in 
the  indictment."  Clement,  J.,  however,  states  expressly 
in  his  judgment  that  he  is  not  prepared  to  go  to  the  same 
length  as  the  learned  Chief  Justice,  as  Gilbert  v.  The  King 
hcems,  in  his  view,  to  stand  in  the  way,  and  he  gives  other 
reasons  for  allowing  a  new  trial — amongst  others,  that  the 
evidence  points  strongly  to  an  offence  under  sec.  211  of  the 
Code,  which  in  the  case  was  an  intermediary  offence.  Irving, 
J.,  the  thi'id  Judge,  as  far  as  the  report  shews,  simply  says  he 
agrees  that  there  should  be  a  new  trial.  It  is  clear,  then, 
that  the  Court  did  not  commit  itself  to  the  principle  so 
broadly  laid  down  by  the  learned  Judge. 

With  all  the  respect  and  consideration  that  the  learned 
Chief  Justice^s  arguments  are  entitled  to,  I  must  say  that  I 
cannot  agree  with  them.  I  think  they  could  be  resolved  into 
two :  first,  that  something  in  the  evidence  with  respect  to  the 
intermediary  offence,  although  perceived  by  the  jury,  may 
escape  the  attention  of  the  Judge  when  he  is  busy  taking 
notes,  etc.;  and  second,  that  evidence  on  which  the  major 
cffence  can  be  found,  is  always  evidence  on  which  the  lesser 
offence  may  be  also  found. 

On  the  first  point  the  learned  Chief  Justice  says:  "The 
fallacy  of  the  whole  argument  in  support  of  the  Court  of 
Appeal  confirming  or  condoning  the  withdrawal  by  the  trial 
Judge  from  the  jury  of  the  consideration  of  the  intermedi- 
ate verdict  lies,  then,  in  ti\e  fact  that  in  the  nature  of  things 
the  Court  of  Appeal  can  never  have  before  it  the  evidence 
as  it  appeared  at  the  trial."  He  also  gives  an  instance  of 
what  he  considers  would  be  a  public  miscarriage  of  justice 
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brought  on  by  such  circumstances.  But  there  is  not  a 
single  word  said  by  the  learned  Chief  Justice  that  does  not 
also  apply  strictly  to  civil  trials.  That  something  of  the 
evidence  may  escape  the  Judge's  attention,  that  a  Court  of 
Appeal  has  not  the  advantage  of  noting  the  demeanour  of 
witnesses,  etc., — all  this  is  common  to  all  jury  trials,  and 
the  necessary  conclusion  to  which  we  would  find  ourselves 
driven  by  the  argument  would  be  that  in  civil,  as  in  criminal 
cases,  the  Judge  would  be  bound  to  allow  all  cases  and  every 
issue  in  each  case  to  go  to  the  jury. 

On  the  second  point,  I  understand  the  learned  Judge's 
argument,  which  he  says  is  founded  on  the  nature  of  things, 
to  amount  practically  to  this:  if,  on  certain  evidence,  the 
ingredients  A,  B,  and  0,  constituting  the  major  otfenee, 
may  be  found, — there  is  necessarily  room  in  the  same  evi- 
dence for  the  jury  to  find  only  the  ingi-edients  A  and  B  con- 
stituting the  lesser  offence,  and  to  leave  the  ingredient  C 
ajiide  as  not  proven.  This  may  be  so  in  many  cases,  and 
possibly  in  most  causes,  from  the  fact  that  in  the  cla^s  of 
cases  which  he  assumes  one  offence  is  included  in  the  other; 
but  it  is  decidedly  going  too  far  to  say  that  it  is  so  in  all 
cases.  It  seems  obvious  to  me  that  it  is  easy  to  conceive 
evidence  of  such  a  character  and  so  connected,  that  while 
it  would  give  room  to  find  A,  B,  and  C  either  all  proven 
or  all  not  proven,  it  would  yet  offer  no  ground  whatsoever 
to  reasonably  hold  A  and  B  proven  and  C  not  proven. 
Such  was  the  case  of  Gilbert  v.  The  King.  The  jur}*  in  that 
case  might  have  disbelieved  all  the  Crown's  witnesses,  and 
on  that  ground  have  held  A,  B,  and  C  all  unproven.  But 
having  found  A  and  B,  which  alone  amounted  to  man- 
slaughter, the  evidence  was  of  such  a  character,  and  logically 
connected  in  such  a  way,  that  they  had  to  hold  the  same  of 
C. — which,  being  added  to  A  and  B,  completed  the  require- 
ments for  murder. 

Another  feature  of  the  above  view  is  that  it  suppose? 
that  after  the  Crown  ha.s  established  the  graver  offenee, 
the  ])rocess  by  which  that  offence  may  be  reduced  to  the 
lesser  one  is  necessarily  one  of  elimination;  while  the  fact 
is  that  in  a  great  many  cases,  the  graver  offence  whieh 
would  otherwise  be  held  proven  is  reduced  to  the  lesser  one. 
not  by  breaking  down  or  negativing  any  facts  brought  out 
by  the  Crown,  but  by  shewing  something  else  in  addition,  as. 
for  instance,  provocation.  These  cases  are  obviously  not 
>uch  that  it  can  be  properly  said  of  them    that  the  offence 
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could  be  reduced  on  the  principle  that  "  where  the  jury 
could  find  the  more,  they  could  find  the  less." 

There  is,  then,  the  other  branch  of  the  case,  whether  the 
power  was  rightly  exercised  by  the  trial  Judge.  The  ques- 
tion in  another  form  is:  was  there  evidence  on  which  the 
jury  could  have  found  manslaughter?  Or  is  there  some 
evidence,  however  faint,  even  if  there  be  only  a  scintilla 
of  it,  upon  which  something  could  be  held  proven  which 
would  reduce  to  manslaughter  the  offence  of  murder?  I 
decidedly  believe  not.  Counsel  for  the  defence  referred  to 
some  facts  from  which,  he  says,  the  jury  might  have  con- 
strued provocation.  But  neither  to  the  jur}'  at  the  trial 
nor  to  this  Court  on  appeal  did  the  learned  counsel  under- 
take to  suggest  on  what  theory  or  supposition  either  Judge 
or  jury  could  have  found  provocation  on  the  facts,  and,  hav- 
ing found  it,  connected  it  ever  so  remotely  with  the  shooting 
— ^to  say  nothing  of  connecting  it  closely  enough  to  reduce 
the  major  offence  to  the  lesser  one. 

In  my  opinion,  the  directions  given  to  the  jury  by  the 
learned  trial  Judge  in  his  charge  were  proper,  and  the 
question  should  be  answered  "  Yes." 
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FULL  COURl. 

REX  V.  CANADIAN  NORTHERN  R.  W.  CO. 

Railway — Order  of  Board  of  Railway  Commissioners — Ksiah- 
lishmenl  and  Maintenance  of  Firef/uarrlr — Conviction  of 
Railicay  Company  for  Nefjleciing  —  Non-publicaiion  of 
Order  in  Canada  Gazette — No  Proof  of  Notice  to  UaiUray 
Company — Objection  not  Taken  before  MnyiHirnte — Juris- 
diction— Conviction  Contrary  to  Natural  Justice-  -Certi' 
arcri  —  Motion  to  Qunsh  —  Evidence  —  Ileqvirewents  of 
Fireguard  —  Prairie  Country  —  AfjMp.nce  of  Proof  of  -- 
Amendment — Leyisl/rtive  Authority  of  Pnrtiamciit — Proof 
that  Railway  Operated  l)y  Sfmrn — Judi/inl  Noli  re — l/upfi' 
rate  Offence. 

Motion  by  defendant^^  to  niakf*  ab-oliitf  a  nilf  ni-i  for  a 
certiorari   to  remove   into   thf.   Snr)n'rn^r   (V>nrt    of   Sa-^k^t 

VOL.    Tin.    W.L.R.    !fO.   11— i^O 
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chewan  a  conviction  of  the  defendants  for  neglecting  to 
establish  and  maintain  a  sufficient  fireguard  along  their  line 
of  railway  at  or  near  Aylesbury,  contrar}^  to  paragraphs  8 
and  11  of  order  3245  of  the  Board  of  Eailway  Cbmmis- 
sioners  of  Canada. 

The  motion  was  lieard  by  Wetmore,  C.J.,  Prendergast, 
Newlands,  Johnstoxe,  and  Lamont,  JJ. 

Norman  Mackenzie,  K.C.,  for  the  defendants. 
Frank  Ford,  K.C.,  for  the  Crown. 

Wetmore,  C.J.: — ^The  certiorari  should  go  on  the  5th 
ground  of  objection  taken  to  the  conviction  That  objec- 
tion is  that  the  conviction  is  bad  because  the  order  of  the 
Board  ol  I^ailway  Commissioners  was  not  published  in  the 
Canada  Gazette,  as  required  by  sec.  31  of  the  Railway  Act, 
and  there  was  no  evidence  of  any  notice  of  such  order  to 
the  company.  Section  31  provides  that  "any  rule,  regu- 
lation, order,  or  decision  of  the  Board  shall,  when  published 
by  the  Board,  or  by  leave  of  the  Board,  for  3  weeks  in  the 
Canada  Gazette,  and  while  the  same  remains  in  force,  have 
the  like  effect  as  if  enacted  in  this  Act,  and  all  Courts  shall 
take  judicial  notice  thereof."  It  was  broadly  contended  that 
until  the  order  is  so  published  in  the  Gazette  it  has  no  force 
or  effect.  This  provision  applies  not  only  to  a  r^ilation 
or  order  of  the  Board  made  under  sec.  30,  but  it  applies  t^ 
any  rule,  order,  or  decision  of  the  Board,  and  with  equal 
force,  for  one  cannot  be  separated  from  the  other  in  so  far 
as  the  effect  of  the  section  is  concerned.  Xow,  if  we  look 
back  in  the  x\ct,  ^ye  find  that  the  Board  has  several  powers 
and  jurisdictions  conferred  upon  it.  By  sec.  26  it  has 
power  and  jurisdiction,  among  other  things,  to  inquire  into. 
hear,  and  determine  any  application  by  or  on  behalf  of  anj 
party  interested,  complaining  as  therein  mentioned,  or  re- 
fiuesting  the  Board  to  make  any  order  or  give  any  direction 
sanction,  or  approval  which  by  law  it  is  authorized  to  make 
or  give,  or  with  respect  to  any  matter,  act,  or  thing  which 
by  the  Act  or  the  special  Act  is  prohibited,  sanctioned,  or 
required  to  be  done.  It  has,  therefore,  say,  power  to  make 
an  order  with  res])eot  to  the  manner  in  which  a  speciiiefl 
road  or  crossing  sliall  be  constructed  or  approach  the  rail- 
way. The  Board  has  power  to  make  decisions  npon  * 
variety  of  matters.  Take  sub-sec.  5  of  sec.  26,  for  instance: 
it  has  power  to  decide  as  to  whether  any  company,  munici- 
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pality,  or  person  is  or  is  not  a  party  interested  within  the 
meaning  of  the  section.  Now,  does  sec.  31  contemplate  tha^. 
fvery  order  or  decision  under  sec.  26  or  27  shall  be  pub- 
lished in  the  Gazette  before  it  takes  effect?  I  cannot  bring 
my  mind  to  the  conclusion  that  that  was  what  Parliament 
intended;  and  I  am,  therefore,  .of  opinion  that  it  was  not 
necessary  that  the  order  in  question  should  have  been  pub- 
lished in  the  Gazette  in  order  to  give  it  effect.  But,  inas- 
much as  it  was  not  so  published,  neither  the  company  nc 
the  Court  was  in  a  position  to  take  notice  of  the  order  as  if 
enacted,  as  they  would  have  been  in  a  position  to  do  if  it 
had  been  so  published.  It  was  conceded  by  the  counsel  for 
the  prosecution  that  this  order  was  never  published  in  the 
Gazette  until  after  the  trial  of  this  matter.  The  fact  that 
the  order  had  been  passed  by  the  Board  was  duly  proved, 
but  I  am  of  opinion  that,  the  order  not  having  been  pub- 
Tshed  as  required  by  sec.  31  of  the  Act,  the  company  would 
not  be  liable  for  a  breach  of  it  unless  it  was  proved  tha^ 
lefore  such  breach  was  made  they  had  received  notice  of 
the  passing  of  the  order,  and  there  was  no  evidence  of  any 
such  notice  having  been  given.  It  seems  to  me  to  be 
contrary  to  natural  justice  that  a  Board  of  Commissioners, 
sitting  in  private,  as  these  commissioners  might  and  probably 
did  do,  could  make  an  order  of  this  character  and  render 
p  company  liable  to  penalties  without  any  notice  whatever 
that  such  an  order  had  been  promulgated.  There  are  de- 
cisions to  establish  that  shareholders  of  an  incorporated 
company  must  take  notice  of  the  by-laws,  rules,  and  regu- 
lations of  the  company  properly  made.  That  is,  I  presume, 
because  they  are  members  of  the  corporation.  Citizens  of  a 
municipality  must  take  notice  of  the  by-laws:  see  Regina  v. 
Osier,  37  U.  C.  R.  324.  The  citizens  of  a  municipality  are 
members  of  a  corporation,  and  I  may  state  also  that  the 
by-laws  of  a  municipality,  as  we  know,  are  promulgated  at 
meetings  of  the  municipal  council,  which  are  open  to  the 
public  just  as  meetings  of  Parliament  are;  and,  where 
power  is  given  to  a  municipality  to  pass  by-laws,  some  form- 
ality has  generally  to  be  gone  through  by  the  provisions  of 
the  Act  of  incorporation  which  tends  to  give  publicity  to  the 
promulgation  of  the  by-laws,  for  instance,  in  this  province 
the  by-laws  have  to  be  read  3  times  before  they  become  law, 
and  a  period  is  given  to  enable  citizens  to  attack  the  by-lawa. 
and  I  think  it  will  be  generally  found  that  in  all  the  powers 
that  are  conferred  upon  municipalities  to  pass  by-laws  there 
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is  something  which  has  a  tendency  to  give  notice  of  tlie 
by-law  before  it  conies  into  force.  There  may,  however,  be 
exceptions.  In  Best  on  Evidence,  8th  ed.,  p.  319, 1  find  the 
following :  '"  Very  many  public  bodies  have,  by  charter  or 
statute,  power  to  make  by-laws,  rules,  regulations,  or  orders. 
Tor  these  to  take  effect  tl\e  mere  resolution  of  the  body 
making  them  is  not  sulBcient.  There  must  be  some  publi- 
cation to  the  outside  world,  and  the  mode  of  publication 
\'.  fre(|uentiy,  but  by  no  means  universally,  prescribed  by  the 
charter  or  statute  from  which  the  power  to  make  the  by-law, 
&c.,  is  derived.  If  this  mode  of  publication  be  followed, 
the  by-law,  &c.,  would  seem  to  be  binding,  whether  it  is  in 
fact  known  of  or  not.  If  this  mode  of  publication  be  dis- 
regarded, the  by-law,  &c.,  would  seem  not  to  be  binding,  al- 
though it  be  in  fact  known  of.  If  no  mode  of  puWicationbe 
} inscribed,  it  is  diilicult  to  say  what  mode  will  make  the  by- 
law binding.  Blackstone  says,  speaking  of  the  promulgation 
of  laws  generally, "'  Whatever  way  is  made  use  of  it  is  incum- 
bent on  the  promulgators  to  do  it  in  the  most  public  and  con- 
spicuous manner;  not  like  Caligula,  who  (according  to  Dio 
Cassius)  wrote  his  laws  in  a  very  small  character,  and  hung 
them  upon  high  pillars,  the  more  effectually  to  ensnare  the 
people.'  '*  I  also  refer  in  this  connection  to  2  Abbott  on 
^lunicipal  Corporations,  p.  1329.  This  Board,  it  seems  to 
me,  is  not  in  the  same  position  as  a  municipal  council.  It 
is  not,  as  it  were,  enacting  by-laws;  it  is  making  orders,  rules, 
regulations,  and  decisions,  which  are  of  an  entirely  different 
character — a  charactter  which,  it  seems  to  me,  involves  the 
necessity  of  giving  notice  of  some  sort  or  other,  a  notice 
either  by  publication  as  provided  for  in  sec.  31  or  some  other 
notice  which  will  inform  the  persons  or  corporations  in- 
terested of  the  order  or  regulation.  The  general  purview 
of  the  Act,  in  my  opinion,  points  in  this  direction.  Of 
course,  when  the  order  or  regulation  is  published,  as  pro- 
vided in  sec.  31  of  the  Act,  it  will  be  sufficient  for  all  pur- 
poses. Sections  40  and  41  prescribe  how  notices  shall  be 
given,  and  sub-sec.  3  of  sec.  41  prescribes  that  a  regulation, 
order,  direction,  decision,  report,  or  other  document  may, 
unless  otherwise  provided,  be  served  in  like  manner  a? 
notice  may  be  given  under  that  section.  Then  sec.  42  pro- 
vides that  "  every  company  shall,  as  soon  as  possible  after 
receiving  or  being  served  with  any  regulation,  etc.,  .  •  ■ 
of  the  Board,  notify  the  same  to  each  of  its  officers  and 
servants  performing  duties  which  are  or  may  be  aflfeeteu 
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thereby/'  It  seems  to  me  that  that  section  is  of  very  little 
or  no  use  if  the  company  are  bound  to  take  notice  of  the 
promulgation  of  the  order  or  regulation  irrespective  of  any 
notice  whatever.  That  section  clearly  recognizes  the  pro- 
priety of  giving  notice  of  the  regulation,  etc.,  so  that  the 
company's  employees  may  be  instructed.  It  is  difficult, 
therefore,  to  reconcile  that  with  the-  idea  that  the  company 
are  themselves  liable  to  a  penalty,  although  they  may 
never  have  received  any  notice  of  the  promulgation  of  the 
order  or  regulation. 

I  am  met  with  a  diflBculty,  however,  in  giving  effect  to 
this  conclusion,  and  that  is  that  there  is  nothing  to  shew  this 
Court  that  the  objection  ever  was  taken  before  the  magis- 
trate that  there  was  no  evidence  of  want  of  notice  to  the 
company.  I  am  by  no  means  disposed  to  encourage  the 
practice  of  parties  appearing  before  a  justice  or  justices 
in  a  matter  of  this  character  or  any  other  character,  espe- 
cially where  they  appear  by  counsel,  and  standing  by  and 
allowing  the  proceeding  to  finish  when  they  have  objections 
to  it,  and  then,  when  the  proceedings  are  all  closed  and 
the  justices  are  not  in  a  position  to  cure  the  matter,  spring 
an  application  by  certiorari  upon  them.  There  may  be  ob- 
jections, however,  that  go  to  the  root  of  the  whole  matter, 
that  no  injustice  would  be  done  if  the  Court  laid  its  hand 
upon  the  proceeding,  although  no  objection  was  taken  be- 
fore the  justice,  because  it  might  be  of  such  a  character 
that  the  proceedings  couM  not  have  been  cured  if  the  ob- 
jection had  been  taken,  and  there  may  be  cases  where  an 
injustice  would  be  done  if  the  Court  did  not  give  effect  to 
the  objection,  that  is,  assuming  it  is  not  a  matter  of  want 
of  jurisdiction.  If  it  is  a  matter  of  want  of  jurisdiction, 
as  a  matter  of  course  the  Court  must  give  effect  to  the  ob- 
jection if  it  is  brought  under  its  notice.  This  is  a  case, 
in  my  opinion,  where  the  Court  should  give  effect  to  the 
objection,  although  not  taken  before  the  justices,  whether 
it  is  a  question  of  jurisdiction  or  not.  Here  are  parties 
made  liable  to  a  penalty  for  an  offence  against  an  order  of 
which  there  is  no  evidence  that  they  had  any  notice  what- 
ever, either  under  sec.  31  or  in  any  other  way.  It  seems  to 
me  it  would  be  a  manifest  injustice,  therefore,  to  allow  a 
conviction  under  such  circumstances  to  stand. 

I  am  of  opinion  that  the  certiorari  should  go,  and  when 
the  proceedings  are  returned  the  conviction  should  be 
quashed. 
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Prendergast  and  Johnstone,  JJ.,  concurred. 

Newlands,  J.: — ^The  defendants  obtained  a  rule  nisi 
for  a  writ  of  certiorari  to  remove  into  this  Court  a  certain 
record  of  conviction  made  by  John  Gibson,  justice  of  the 
])eace,  on  the  10th  day  of  January,  1908,  whereby  the  de- 
fendants were  convicted  "  for  that  they,  the  said  Canadian 
Xorthem  Bailway  Company,  on  or  about  the  30th  day  of 
September,  A.D.  1907,  at  or  near  Aylesbury,  did  unlaw- 
fully neglect  to  establish  and  maintain  a  sufficient  fireguard 
along  the  line  of  railway  operated  by  the  Canadian  !N'orthem 
Railway  Company  at  above  mentioned  time  and  place,  con- 
trary to  paragraphs  8  and  11  of  order  3245  of  the  Board 
of  Bailway  Commissioners  of  Canada,  and  without  being 
entitled  to  the  privilege  of  exemptions,  exceptions,  pro- 
visoes, or  conditions  set  forth  in  paragraph  11,  or  any 
paragraph,  of  the  said  order,  such  exemptions  being  ex- 
pressed in  negative,'*  on  the  following  grounds: — 

1.  That  there  was  no  evidence  to  support  the  conviction. 

2.  That  there  was  no  evidence  to  shew  that  on  30th  Sep- 
tember, 1907,  the  defendants  were  operating  any  railway  at 
or  near  Aylesbury. 

3.  That  there  was  no  evidence  to  shew  that  they  oper- 
ated a  railway  there  by  the  power  of  steam. 

The  defendants  produced  the  evidence  taken  before  the 
justice  of  the  peace.  That  evidence  shews  that  the  defend- 
ants had  a  line  of  railway  near  Aylesbury,  and  that  they 
used  a  locomotive  on  this  line. 

If  there  is  any  evidence  on  which  the  justice  can  convict, 
this  Court  has  no  right  to  consider  whether  it  is  suflBcient 
or  not:  Rex  v.  Davis,  6  T.  E.  177.  In  that  case  Lord 
Kenyon  said:  "Here  was  evidence  tending  to  prove  the 
offence.  That  being  the  case,  we  have  no  authority  to 
inquire  further,  and  see  whether  the  conclusion  drawn  by 
the  magistrate  be,  or  be  not,  the  inevitable  conclusion  from 
the  evidence.  It  is  suflScient  in  convictions,  if  there  is  such 
evidence  before  the  magistrate  as  would  be  sufficient  to  be 
left  to  the  jury.  Here  we  cannot  say  there  was  no  evid- 
ence of  the  fact  for  the  consideration  of  the  magistrate.'* 

4.  That  there  was  no  evidence  to  shew  that  the  defend- 
ants "  failed  or  neglected  to  establish  and  maintain,  on  or 
about  the  30th  day  of  September,  A.D.  1907,  at  or  near 
Aylesbury,  a  good  and  sufficient  fireguard  outside  or  be- 
yond area  comprised  within  300  feet  from  the  centre  of 
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the  railway  and  on  each  side  of  the  line  of  railway  and  at 
a  useful  and  proper  distance  from  the  railway/'  It  was 
argued  hy  Mr.  Mackenzie,  K.C.,  for  the  defendants,  that 
fireguards  could  lawfully  be  maintained  under  the  said 
order  at  any  convenient  distance  outside  of  300  feet  from 
the  centre  of  the  railway;  that  the  evidence  adduced  by  th^ 
Crown  was  directed  to  shew  that  there  was  no  fireguard 
within  300  feet  of  the  centre  of  the  railway;  that  this  was 
an  erroneous  view  of  sec.  8  of  the  rules,  and  the  conviction 
being  based  on  such  an  erroneous  view  is  invalid. 

The  order  of  the  Railway  Commission  provides  that 
"  every  railway  company  subject  to  the  legislative  authority 
of  the  Parliament  of  Canada  operating  a  railway  by  the 
power  of  steam,  in  the  province  of  Saskatchewan,  shall  es- 
tablish and  maintain  along  the  line  of  railway  where  the 
same  passes  through  prairie  country  in  the  said  province, 
on  each  side  of  such  line  of  railway  and  of  not  less  than 
300  feet  in  width  from  the  centre  of  the  railway,  a  good 
and  sufficient  fireguard,  to  be  made  by  ploughing  the  land 
to  the  extent  of  not  less  than  16  feet  in  width  on  the 
fireguard  farthest  from  the  railway,  and  by  burning  or 
otherwise  freeing  from  inflammable  materials  the  spaces 
between  such  ploughing  and  such  line  of  railway." 

Under  this  order  the  fireguard  was  to  be  300  feet  in 
width  extending  from  the  centre  of  the  right  of  way.  From 
the  centre  of  the  right  of  way  to  the  outside  of  the  fire- 
guard would  be  300  feet,  and  no  part  of  the  fireguard  was 
required  to  be  more  than  300  feet  from  the  centre  of  the 
right  of  way.  The  outside  16  feet  of  this  fireguard  was  to 
be  ploughed,  and  the  remainder  to  be  burnt  off  or  otherwise 
kept  free  from  inflammable  material.  The  view  the  justice 
took  of  this  order  was,  therefore,  the  correct  one. 

5.  That  the  order  was  not  in  force  on  the  30th  Septem- 
ber, 1907,  nor  on  the  date  of  the  conviction,  because  the 
same  was  not  published  in  the  Canada  Gazette,  as  required 
hy  sec.  31  of  the  Railway  Act,  and  there  was  no  evidence 
either  of  the  publication  or  of  notice  of  the  said  order  to 
the  company. 

Section  30  of  the  Railway  Act  gives  the  Railway  Com- 
mission power  to  make  orders  and  regulations  (f)  "  with  re- 
spect to  the  use  on  any  engine  of  nettings,  screens,  grates 
and  other  devices,  and  the  use  on  any  engine  or  car  of  any 
appliances  and  precautions,  and  generally  in  connection 
with   the   railway,   respecting  the   construction,   use,   and 
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maintenance  of  any  fireguard  or  works  which  may  be  deemed 
by  the  Board  necessary  and  most  suitable  to  prevent,  as 
far  as  possible,  fires  from  being  started,  or  occurring,  upon, 
along,  or  near  the  right  of  way  of  the  railway;"  and  they 
may  also  by  the  regulation  provide  a  penalty  not  exceeding 
$100,  to  which  every  company  shall  be  liable  which  offends 
f gainst  such  regulation:  vol.  1,  R.  S.  C,  p.  505. 

Section  ^31  provides  that  the  order  or  regulation  when 
published  by  the  Board,  or  by  leave  of  the  Board,  for  3 
weeks  in  the  Canada  Gazette,  shall  have  the  like  effect  as 
if  enacted  in  that  Act,  and  all  Coui-ts  shall  take  judicial 
notice  thereof. 

Does  this  section  require  the  order  or  regulation  to  be 
published  as  provided,  before  the  order  or  regulation  can 
lake  effect?  It  does  not  say  so.  Section  30  gives  the  Board 
power  to  make  this  regulation,  and  it  has,  therefore,  power 
to  put  it  into  effect  unless  the  Act  requires  that  something 
else  must  be  done  before  it  becomes  effective.  Section 
31  does  not  make  any  such  provision.  All  that  section 
does  is  to  provide  a  way  by  which  this  regulation  shall  have 
the  effect  of  an  Act  of  Parliament,  and  after  its  pubhcation 
requires  all  Courts  to  take  judicial  notice  of  it.  Until  that 
is  done  the  regulation  would  have  to  be  properly  proved 
before  a  justice  could  act  upon  it. 

The  order  itself  states,  by  sec.  12,  that  the  fir^ards 
provided  for  shall  be  completed  on  or  before  the  first  day  of 
September  in  the  year  in  which  it  was  passed  (1907).  Did 
they  have  power  to  make  that  provision?  They  have  power 
to  provide  for  the  construction  of  fireguards,  and  sureW 
that  gives  the  Board  the  power  to  say  when  they  shall  be 
constructed,  and,  as  there  is  no  provision  in  the  Act  requir- 
ing anything  else  to  be  done  before  such  orders  become 
operative,  they  must  take  effect  from  the  date  mentioned 
in  the  order.  This  order  or  regulation  was  not  published 
as  provided  in  sec.  31 ;  therefore  the  justice  could  not  take 
judicial  notice  of  it.  At  the  trial  before  the  justice  a  copy 
of  this  order  or  regulation,  certified  as  required  by  sec.  69, 
sub-sec.  2,  of  the  Act,  was  put  in  evidence,  and  the  convic- 
tion sets  out  the  order. 

I  think  the  Canadian  Northern  Railway  Company  were 
bound  to  comply  with  the  order  according  to  its  terms; 
that  it  was  properly  proved  before  the  justice;  and  that 
therefore  he  liad  power  to  convict  the  company  for  a  breach" 
of  its  provisions. 
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6.  That  the  said  conviction  was  bad  on  the  face  of  it, 
because  it  does  not  shew  that  the  said  railway  at  or  near 
Aylesbury  passes  through  prairie  country. 

It  is  only  an  offence  under  this  order  if  the  company  do 
not  establish  fireguards  where  the  railway  runs  through  a 
prairie  country.  In  order  to  give  the  justice  jurisdiction 
it  must  be  proved  by  evidence  before  him  that  the  place 
where  the  fireguard  was  not  established  was  prairie  country, 
otherwise  there  would  be  no  offence,  and  this  fact  must  be 
set  out  in  the  conviction  so  that  the  conviction  will  shew 
jurisdiction  in  the  justice  to  convict.  Section  1124  of  the 
Code  provides  that  no  conviction  shall  be  held  invalid  for 
any  irregularity,  informality,  or  insufficiency  therein,  if  the 
Court  before  which  the  question  is  raised,  upon  perusal 
of  the  depositions,  is  satisfied  that  an  offence  of  the  nature 
described  in  the  conviction  has  been  committed  over  which 
the  justice  had  jurisdiction. 

The  conviction  is  insufficient  because  the  fact  is  not 
set  out  that  it  was  in  a  prairie  country.  The  evidence 
taken  before  the  justice  shews  that  there  was  evidence 
given  that  the  country  where  the  company  omitted  to  estab- 
lish fireguards  was  a  prairie  country,  and  I  am  satisfied 
from  the  evidence  that  an  offence  of  the  nature  described 
was  committed,  and  that  the  justice  had  jurisdiction. 

In  Regina  v.  Elliott,  12  0.  R.  524,  Rose,  J.,  allowed  a 
conviction  to  be  amended  under  a  similar  provision  of  the 
Canada  Temperance  Act  where  the  conviction  did  not  set 
out  that  the  Act  was  in  force  in  the  county  where  the 
offence  occurred,  there  being  evidence  before  the  justice 
that  the  Act  was  in  force.  In  giving  judgment  he  said  (p. 
530):  "I  find,  looking  at  the  evidence,  that  the  Act  was 
brought  into  force.  As  I  must  decide  upon  the  merits,  I 
cannot  yield  to  the  objection  that  the  (Jazette  which  was 
produced  and  marked  as  an  exhibit,  is  not  among  the 
papers  returned,  for  I  ought  to  allow  such  omission  to  be 
now  remedied  by  requiring  a  more  complete  return,  and 
therefore  treat  the  evidence  as  if  it  had  been  returned.  I 
should  therefore  amend  the  conviction  under  sec.  118,  to 
remedy  that  defect  as  to  the  non-statement  of  jurisdiction, 
and  as  against  such  objection  refuse  to  quash." 

As  this  is  an  application  for  a  writ  of  certiorari,  and, 
if  an  order  for  this  writ  is  made,  the  justice  could  return 
an  amended  conviction  supplying  this  defect,  there  having 
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maintenance  of  any  fireguard  or  works  which  may  be  deemed 
by  the  Board  necessary  and  most  suitable  to  prevent,  as 
far  as  possible,  fires  from  being  started,  or  occurring,  upon, 
along,  or  near  the  right  of  way  of  the  railway;"  and  they 
may  also  by  the  regulation  provide  a  penalty  not  exceeding 
$100,  to  which  every  company  shall  be  liable  which  offends 
j*gainst  such  regulation:  vol.  1,  R.  S.  C,  p.  505. 

Section  ^31  provides  that  the  order  or  regulation  when 
published  by  the  Board,  or  by  leave  of  the  Board,  for  3 
weeks  in  the  Canada  Gazette,  shall  have  the  like  effect  as 
if  enacted  in  that  Act,  and  all  Courts  shall  take  judicial 
notice  thereof. 

Does  this  section  require  the  order  or  regulation  to  k 
published  as  provided,  before  the  order  or  regulation  can 
lake  effect?  It  does  not  say  so.  Section  30  gives  the  Board 
power  to  make  this  regulation,  and  it  has,  therefore,  power 
to  put  it  into  effect  unless  the  Act  requires  that  something 
else  must  be  done  before  it  becomes  effective.  Section 
31  does  not  make  any  such  provision.  All  that  section 
does  is  to  provide  a  way  by  which  this  regulation  shall  have 
the  effect  of  an  Act  of  Parliament,  and  after  its  pubUcation 
requires  all  Courts  to  take  judicial  notice  of  it.  Until  that 
is  done  the  regulation  would  have  to  be  properly  proved 
before  a  justice  could  act  upon  it. 

The  order  itself  states,  by  sec.  12,  that  the  fir^ards 
provided  for  shall  be  completed  on  or  before  the  first  day  of 
September  in  the  year  in  which  it  was  passed  (1907).  Did 
they  have  power  to  make  that  provision?  They  have  power 
to  provide  for  the  construction  of  fireguards,  and  sureH 
that  gives  the  Board  the  power  to  say  when  they  shall  be 
constructed,  and,  as  there  is  no  provision  in  the  Act  requir- 
ing anything  else  to  be  done  before  such  orders  become 
operative,  they  must  take  effect  from  the  date  mentioned 
in  the  order.  This  order  or  regulation  was  not  published 
as  provided  in  sec.  31 ;  therefore  the  justice  could  not  take 
judicial  notice  of  it.  At  the  trial  before  the  justice  a  copy 
of  this  order  or  regulation,  certified  as  required  by  sec.  69, 
fiub-sec.  2,  of  the  Act,  was  put  in  evidence,  and  the  convic- 
tion pets  out  the  order. 

I  think  the  Canadian  Northern  Bailway  Company  were 
bound  to  comply  with  the  order  according  to  its  terras; 
that  it  was  properly  proved  before  the  justice;  and  that 
therefore  he  had  power  to  convict  the  company  for  a  breach* 
of  its  provisions. 
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6.  That  the  said  conviction  was  bad  on  the  face  of  it, 
because  it  does  not  shew  that  the  said  railway  at  or  near 
Aylesbury  passes  through  prairie  countr}'. 

It  is  only  an  offence  under  this  order  if  the  company  do 
not  establish  fireguards  where  the  railway  runs  through  a 
prairie  country.  In  order  to  give  the  justice  jurisdiction 
it  must  be  proved  by  evidence  before  him  that  the  place 
where  the  fireguard  was  not  established  was  prairie  country, 
otherwise  there  would  be  no  offence,  and  this  fact  must  be 
>et  out  in  the  conviction  so  that  the  conviction  will  shew 
jurisdiction  in  the  justice  to  convict.  Section  1124  of  the 
Code  provides  that  no  conviction  shall  be  held  invalid  for 
any  irregularity,  informality,  or  insufficiency  therein,  if  the 
Court  before  which  the  question  is  raised,  upon  perusal 
of  the  depositions,  is  satisfied  that  an  offence  of  the  nature 
described  in  the  conviction  has  been  committed  over  which 
the  justice  had  jurisdiction. 

The  conviction  is  insufficient  because  the  fact  is  not 
set  out  that  it  was  in  a  prairie  country.  The  evidence 
taken  before  the  justice  shews  that  there  was  evidence 
given  that  the  country  where  the  company  omitted  to  estab- 
lish fireguarde  was  a  prairie  country,  and  I  am  satisfied 
from  the  evidence  that  an  offence  of  the  nature  described 
was  committed,  and  that  the  justice  had  jurisdiction. 

In  Regina  v.  Elliott,  12  0.  R.  524,  Rose,  J.,  allowed  a 
conviction  to  be  amended  under  a  similar  provision  of  the 
Canada  Temperance  Act  where  the  conviction  did  not  set 
out  that  the  Act  was  in  force  in  the  county  where  the 
offence  occurred,  there  being  evidence  before  the  justice 
that  the  Act  was  in  force.  In  giving  judgment  he  said  (p. 
530):  "I  find,  looking  at  the  evidence,  that  the  Act  was 
brought  into  force.  As  I  must  decide  upon  the  merits,  I 
cannot  yield  to  the  objection  that  the  Gazette  which  was 
produced  and  marked  as  an  exhibit,  is  not  among  the 
papers  returned,  for  I  ought  to  allow  such  omission  to  be 
now  remedied  by  requiring  a  more  complete  return,  and 
therefore  treat  the  evidence  as  if  it  had  been  returned.  I 
should  therefore  amend  the  conviction  under  sec.  118,  to 
remedy  that  defect  as  to  the  non-statement  of  jurisdiction, 
and  as  against  such  objection  refuse  to  quash." 

As  this  is  an  application  for  a  writ  of  certiorari,  and, 
if  an  order  for  this  writ  is  made,  the  justice  could  return 
an  amended  conviction  supplying  this  defect,  there  having 
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been  evidence  before  him  to  warrant  it,  the  conyictian 
should  not  be  quashed  on  this  ground  without  the  issue  of 
the  writ. 

9.  That  the  said  conviction  is  bad  on  its  face  because 
it  does  not  allege  that  the  Canadian  Xorthem  Railway  Com- 
pany are  a  company  subject  to  the  legislative  authoritv  of 
the  Parliament  of  Canada,  and  because  it  does  not  allege 
that  the  company  operate  their  railway  by  the  power  of 
steam. 

Now,  what  is  the  best  evidence  that  a  railway  company 
are  subject  to  the  legislative  authority  of  the  Parliament 
of  Canada?  Surely  the  Act  of  that  Parliament  incorpor- 
ating such  railway  company.  The  Canadian  Northern  Rail- 
way Company  were  incorporated  by  ch.  57  of  the  Acts  of  62 
&  63  Vict.  Section  13  of  the  Interpretation  Act  provides 
that  every  Act  shall,  unless  by  express  provision  it  is  de- 
clared to  be  a  private  Act,  be  deemed  to  be  a  public  Act, 
and  sec.  18  of  the  Evidence  Act  provides  that  judicial  notice 
shall  be  taken  of  all  public  Acts  of  the  Parliament  of  Can- 
ada without  such  Acts  being  specially  pleaded. 

The  justice,  therefore,  took  judicial  notice  of  the  fact 
that  the  defendant  company  had  been  incorporated  by  an 
Act  of  the  Canadian  Parliament,  and  that  is,  I  think,  the 
best  evidence  he  could  have  that  that  railway  was  subject 
to  the  legislative  authority  of  the  Parliament  of  Canada. 

As  to  its  being  operated  by  the  power  of  steam,  I  have 
already  said  there  was  some  evidence  of  that  fact  before 
him.  On  the  return  of  a  writ  of  certiorari  he  could  return 
an  amended  conviction  setting  out  both  of  these  facts, 
there  having  been  evidence  before  him  on  which  to  make 
the  finding. 

10.  That  the  said  conviction  is  bad  on  the  face  as  it 
is  for  two  distinct  oflEences,  namely:  (a)  for  unlawfully 
neglecting  to  establish  fireguards;  (b)  unlawfully  neglecting 
to  maintain  fireguards. 

The  words  of  the  order  are  "  shall  establish  and  main- 
tain .  .  .  good  and  suflScient  fireguard."  What  is  a 
fireguard  ?  The  order  says  it  is  to  be  made  "  by  ploughing 
the  land  to  the  extent  of  not  less  than  16  feet  in  width  on 
the  side  of  the  fireguard  farthest  from  the  railway,  and  by 
burning  or  otherwise  freeing  from  inflammable  material 
the  space  between  such  ploughing  and  such  line  of  railway" 
It  is  common  knowledge  that  ploughed  and  burnt  land  will 
grow  up  again  with  weeds,  and,  if  these  are  allowed  to  die 
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and  dry  in  the  soil,  they  become  inflammable.  The  only 
vay  to  keep  the  fireguard  eflfective  is  to  again  plough  the 
ploughed  land  as  soon  as  it  grows  up  with  weeds  and  burn 
off  the  weeds  that  have  grown  up  on  the  burnt  land.  There- 
fore establishing  and  maintaining  are  practically  the  same 
thing — a  continuous  act  to  keep  the  space  called  the  fire- 
guard free  from  inflammable  material.  The  offence  is  that 
a  space  of  300  feet  from  the  centre  of  the  railway  has  not 
been  ploughed  and  burnt  in  such  a  way  as  to  be  free  from 
inflammable  material.  That  is  and  can  be  only  one  offence. 
It  is  stated  in  the  conviction  in  the  words  of  the  order,  and 
that  is  sufficient. 

Several  other  objections  were  taken  in  the  rule  nisi,  but 
they  were  abandoned  on  the  argument.  The  Court  was 
asked  by  the  counsel  for  the  parties  to  quash  the  conviction 
without  the  issue  of  the  writ  if  the  conviction  was  bad 
and  could  not  be  amended  on  the  return  of  the  writ.  In 
my  opinion  the  conviction  can  be  amended  and  should  not 
be  quashed,  but  the  rule  go  for  the  issue  of  the  writ. 

Lamont,  J.,  concurred. 
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July  10th,  1908. 

FULL  OOUllT. 
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Eailwap — Order  of  Board  of  Railway  Commissioners — Estab- 
Ushment  and  Maintenance  of  Fireguard —  ^'^''nrtion  of 
Bailway  Company  for  Neglecting— Justice  of  the  Peace — 
Jurisdiction — Evidence — Proof  of  Order  of  Board — Seal 
— Prairie  Country  —  Absence  of  Proof  of — Certiorari — 
Quashing   Convictions, 

Motion  by  defendants  to  make  absolute  rules  nisi  to 
quash  3  convictions  of  the  defendants  for  neglect  to  estab- 
lish and  maintain  sufficient  fireguards  along  the  line  of 
their  railway  at  Secretan,  Emfold,  and  Kennedy,  upon 
grounds  similar  to  those  in  the  previous  case. 
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The  motion  was  heard  by  Wetmore,  C.J.,  Prender- 
CAST,  Newlands,  Johnstone,  and  Lamont,  JJ. 

C.  P.  Pullerton,  Winnipeg,  for  the  defendants. 
Frank  Ford,  K.C.,  for  the  Crown. 

Wetmore,  C.J.: — ^The  writs  of  certiorari  must  issue  in 
these  eases,  and,  when  returned,  the  convictions  must  be 
quashed  on  the  same  grounds  as  set  forth  in  Bex  v.  Cana- 
dian Northern  Railway  Company. 

Prendergast  and  Johnstone,  JJ.,  concurred. 

Newlands,  J.: — The  Secretan  case  is  similar  to  that 
of  Rex  V.  Canadian  Northern  Railway  Company,  and  the 
grounds  taken  in  the  rule  nisi  are  the  same,  with  the  addi- 
tion of  two  other  grounds,  which  were: — 

1.  That  there  was  no  evidence  to  shew  that  the  alleged 
offence  was  committed  within  the  jurisdiction  of  the  justice 
of  the  peace. 

Both  the  information  and  conviction  recite  that  the 
offence  was  committed  near  Secretan,  in  the  province  of 
Saskatchewan,  and  that  the  justice  was  a  justice  of  the 
peace  in  and  for  said  province.  Neither  of  these  facts 
was  denied,  and  therefore  it  is  sufficiently  shewn  that 
the  offence  was  committed  within  the  jurisdiction  of  the 
justice. 

2.  That  the  order  of  the  Board  of  Railway  Commis- 
sioners for  Canada  referred  to  in  the  information  and  com- 
plaint was  not  proven. 

There  is  attached  to  the  affidavit  of  the  defendants' 
solicitor  the  evidence  taken  before  the  justice.  This  evid- 
ence shews  that  the  order  was  put  in,  and  a  copy  of  it  was 
annexed  to  that  affidavit.  Mr.  Fullerton,  for  the  defend- 
ants, contends  that  that  order  was  not  under  seal.  That 
is  a  question  that  I  cannot  decide  without  the  return  of 
the  papers  put  in  hefore  the  justice.  If  it  was  not  under 
seal,  there  would  be  no  evidence  under  sec.  69,  sub-sec. 
2,  of  the  Railway  Act  of  the  fact  that  there  was  such  an 
order,  and  the  justice  could  not  convict.  Otherwise  this 
case  is  similar  to  Rex  v.  Canadian  Northern  Railway  Com- 
pany. 

The  Ernfold  and  Kennedy  cases  are  similar  to  the  Se**- 
fetan  case,  and  Rex  v.  Canadian  Northern  Railway  Com- 
pany. 
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In  neither  of  these  eases  is  there  any  evidence  that  tlie 
country  in  which  defendants  did  not  establish  a  fireguard 
along  their  line  of  railway  is  a  prairie  country.  In  the 
Ernfold  case  the  only  evidence  of  the  nature  of  the  country 
is  that  it  was  hilly,  and  in  the  Kennedy  cases  there  is  no 
evidence  at  all  of  the  nature  of  the  country.  As  it  is  only 
in  a  prairie  country  that  the  company  are  required  ish 
establish  fireguards,  no  offence  was  proved,  and  the  justice 
had  no  jurisdiction. 

The  convictions  in  these  cases  should  be  quashed  with- 
out the  issue  of  a  writ  of  certiorari. 

Lamont,  J.,  concurred. 
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Newlands,  J.  July  10th,  1J)08. 

TRIAL. 

MILESTONE  v.  CITY  OF  MOOSE  JAW. 

Municipal  Corporation — Contract  to  Transfer  Lands  of  Cor- 
poration— Contract  under  Seal  of  Corporation  aid  Signa- 
tures of  Mayor  and  Secretary-Treasurer — Proof  of  Au- 
thority — Proceedings  of  Council  not  entered  on  Minutes 
— Proof  of  by  Oral  Testimony — Absence  of  Resolution — 
Necessity  for  By-law — Property  Acquired  by  Grift — En- 
forcing Contract — Mistake — Specific  Performance — Dam- 
ages, 

Action  for  specific  performance  of  a  contract,  as  set  out 
in  the  judgment. 

F.  W.  G.  Haultain,  K.C.,  for  plaintiff. 
J.   F.  Frame,  Ecgina,   for  defendants. 

Xewlaxds,  J.: — This  is  an  action  for  the  specific  per- 
formance of  an  agreement  under  seal  entered  into  between 
the  plaintiff  and  defendants  on  29th  December,  1906, 
whereby  the  defendants  agreed  to  transfer  to  the  plaintiff 
IQ  lots  to  be  selected  by  him  in  blocks  98,  128,  and  lOG, 
saving  and  excepting  out  of  block  106  lots  21  and  22,  and 
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plaintiflf  agreed  to  pay  to  defendants  the  sum  of  $?50  and 
discontinue  an  action  then  pending  between  himself  and 
the  defendants  and  withdraw  all  caveats  and  injunctions  re- 
gistered by  him  against  said  blocks.  After  the  execution 
of  this  agreement  the  plaintiff  paid  to  defendants  $750, 
discontinued  said  action,  and  withdrew  his  caveats  and  in- 
junctions as  agreed. 

The  defence  is  non  est  factum  and  that  the  agreement 
was  entered  into  under  a  mistake  of  fact. 

The  facts  are  that  there  was  an  action  pending  between 
the  plaintiff  and  defendants  in  respect  to  said  blocks,  that 
defendants  were  anxious  to  settle  this  action,  that  several 
conversations  took  place  between  individual  members  of 
the  council  of  the  defendants  and  plaintiff  in  reference  to 
this  settlement,  and  that  finally  a  meeting  of  the  defend- 
ants' council  was  held  on  28th  December,  1906,  at  which 
a  committee  was  appointed  to  interview  plaintiff  and  make 
an  offer  of  settlement;  that  this  committee  met  plaintiff, 
made  him  an  offer  which  he  did  not  then  accept,  but  told 
them  to  draw  up  an  agreement  and  he  would  then  see 
whether  he  would  accept  the  same.  The  committee  then 
returned  to  the  council  and  reported  to  it;  the  city  solicitor 
was  instructed  to  draw  up  an  agreement;  the  next  day 
the  mayor  instructed  the  partner  of  the  city  solicitor  to 
draw  uj)  the  agreement,  and  he  drew  up  the  agreement  sued 
on;  the  mayor  read  it  over  and  signed  it,  took  it  to  plain- 
tiff, who  then  read  it  over  and  signed  it;  thoy  then  went  to 
the  serretar^'-treasurer  of  the  city,  who  signed  it  without 
reading  it  over  and  affixed  to  it  the  corporate  seal  of  the  city 
of  Moose  Jaw;  plaintiff  got  one  copy  of  it  and  the  secretary- 
treasurer  retained  the  other;  the  secretary-treasurer  then 
drew  up  a  cheque  for  $750,  which  plaintiff  signed;  he  then 
drew  up  a  receipt  for  the  same  and  handed  it  to  plaintiff, 
and  two  days  later  he  deposited  this  cheque  to  the  credit  of 
the  city,  and  the  same  was  duly  paid.  This  cheque  and 
receipt  were  in  the  following  words  and  were  all  in  the 
liandwriting  of  the  secretary-treasurer  excepting  the  signa- 
ture of  plaintiff  on  cheque: 

"  Xo.  35.  Moose  Jaw,  Assa.,  29th  Dec.,  1906. 

^'To  The  Canadian  Bank  of  Commerce,  Mooae  Jaw  Branch. 
"  Pay  John  D.  Simpson,  Secy.-Treas.,  or  order,  seven  hun- 
dred and  fiftv  dollars. 
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"  Pay  of  10  lots  in  block  98—128  and  96  except  lots  21 
and  22  in  Bk.  106. 

"  $750.00.  C.  W.  Milestone." 

^^  City  of  Moose  Jaw, 
''  No.  1240.  Moose  Jaw,  29th  Dec,  190G 

"  Received  from  C.  W.  Milestone  the  sum  of  seven  hun- 
dred and  fifty  dollars  for  pay  of  10  lots  in  block  98,  128 
and  106  except  lots  21  and  22  in  block  106  in  full  of  settle- 
ment of  C.  W.  Milestone  v.  City  of  Moose  «iaw. 
"$750.00.  John  D.  Simpson, 

Secretary-Treasurer." 

On  3rd  January,  1907,  the  plaintiff  wrote  tlie  following 
letter  to  defendants: — 

"  Moose  Jaw,  X.W.T.,  Jan.  3rd,  1907 
"  The  Mayor  and  Council, 

City  of  Moose  Jaw, 

Moose  Jaw,  Sask. 
"  Gentlemen, — In  pursuance  with  our  agreement  dated 
December  29th,  1906,  I  hereby  select  my  ten  lots  as  follows, 
namely:  lots  numbers  one  (1)  and  (2)  two,  in  block  numbers 
one  hundred  and  twenty-eight  (128),  and  lots  numbers  two 
(2),  eleven  (11),  fifteen  (15),  eighteen  (18),  twenty-three 
(23),  thirty-three  (33),  and  thirty-nine  (39)  in  block  number 
ninety-eight   (98). 

"  Kindly  arrange  to  give  me  the  deed  of  these  lots  soon 
as  possible. 

"  Yours  truly, 

C.  W.  Milestone." 

On  13th  February  the  secretary-treasurer  sent  plaintiff 
a  cheque  for  $750  (this  letter  was  apparently  not  put  in  at 
the  trial),  and  plaintiff  returned  same  on  the  15th  February. 
Some  further  communications  took  place  between  the  par- 
ties, after  which  this  action  was  brought. 

It  is  contended  on  the  part  of  the  defendants  that  the 
agreement  of  29th  December,  1906,  does  not  truly  set  out 
what  was  agreed  upon  between  the  parties,  but  that  they 
only  offered  plaintiff  the  selection  of  10  lots  in  block  128, 
and  that  it  was  drawn  up  giving  him  a  selection  of  3  blocks 
bv  mistake. 
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Now,  it  was  established  at  the  trial  that  a  special  meet- 
ing of  the  council  of  the  city  of  Moo^e  Jaw,  properly  con- 
stituted, was  held  on  28th  December,  1906,  that  a  settlement 
with  plaintiff  was  discussed,  that  a  committee  of  the  council 
met  him,  and  afterwards  reported  to  the  council.  It  was 
also  proved  that  no  minutes  of  the  discussion  or  action  of 
the  council  in  reference  to  this  transaction  were  kept,  and 
that  this  was  done  at  the  suggestion  of  the  city  solicitor. 

It  was  not  contended  by  counsel  that  the  corporate  seal 
of  the  municipality  could  be  affixed  to  the  agreement  with- 
out at  least  a  resolution  of  the  council,  nor  do  I  think  that 
could  be  successfully  contended.  The  council  must  by  reso- 
lution either  authorize  the  execution  of  the  agreement  or 
afterwards  confirm  it.  This  agreement  was  signed  by  the 
mayor  and  secretary-treasurer,  and  the  latter  placed  upon  it 
the  corporate  seal  of  the  city  of  Moose  Jaw,  and  under  the 
authority  of  D'Arcy  v.  Tamar  Kit  Hill  and  Callington  B. 
VV.  Co.,  L.  R.  2  Ex.  158,  it  is  prima  facie  evidence  that  the 
mayor  and  secretary-treasurer  had  the  necessary  authority 
to  sign  and  affix  the  corporate  seal  to  this  agreement.  In 
that  case  Bramwell,  B.,  said :  "  It  is  not  to  be  presumed  that 
what  has  been  done  is  ultra  vires,  and  therefore  when  an 
instrument  is  produced  under  the  seal  of  the  company,  it  is 
prima  facie  to  be  taken  that  the  seal  was  properly  affixed.*' 
And  Channell,  B.,  said:  "  On  production  of  the  bond  under 
the  corporate  seal,  it  is  prima  facie  to  be  assumed  that 
it  is  valid;  the  defendants  must  shew  that  the  necessary 
authority  was  not  given;  and  I  have  no  doubt  that  it  is 
open  to  them  to  shew  this  under  the  plea  non  est  factum." 

The  defendants  have,  therefore,  to  prove  that  the  mayor 
and  secretary-treasurer  had  no  authority  to  sign  this  agree- 
ment and  to  affix  the  corporate  seal.  At  the  trial  they 
proved  that  there  was  no  entry  on  the  minutes  of  the  coun- 
cil shewing  that  they  were  given  authority  to  do  this.  The 
question  is  therefore  raised,  is  there  any  other  way  of 
proving  the  proceedings  of  the  council  than  by  the  produc- 
tion of  the  minutes?  The  Municipal  Ordinance  provider 
that  "  the  secretary-treasurer  shall  attend  all  meeting  of 
the  council,  truly  record  all  resolutions,  decisions,  and  other 
proceedings  of  the  council,  and,  if  required  by  the  council, 
shall  record  the  name  of  every  member  voting  and  whethtr 
aye  or  nay  on  any  question  coming  before  the  council:  he 
shall  keep  the  books,  records,  and  accounts  of  the  council, 
and  shall  preserve  and  file  all  accounts  acted  upon  by  the 
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council,  and  shall  keep  the  original  or  certified  copies  of 
all  by-laws  of  the  council/' 

This  section  does  not  say  that  resolutions  and  proceed- 
ings of  the  council  can  only  be  proved  by  the  production 
of  the  minutes,  and  it  has  been  held  in  England,  under 
statutes  affecting  companies  containing  similar  provisions^ 
that  where  a  resolution  has  been  passed  but  not  entered  in 
the  minutes  it  may  be  proved  by  oral  testimony.  See  Lind- 
ley's  Law  of  Companies,  p.  433,  and  Palmares  Company 
I>aw,  p.  207,  and  the  cases  there  cited;  also  the  leading 
authority  in  the  United  States  on  the  subject.  Bank  v. 
Dandridge,  12  Wheaton  64,  where  Mr.  Justice  Story,  in  de- 
livering the  judgment  of  the  Supreme  Court  of  the  United 
States,  goes  very  exhaustively  into  the  subject.  1  think, 
therefore,  there  can  be  no  doubt  but  that  the  proceedings  of 
a  council  may  be  proved  by  oral  testimony,  when  those 
proceedings  are  omitted  to  be  entered  on  the  minutes. 

Is  it  then  open  to. the  defendants  in  this  case  to  prove 
by  oral  testimony  that  no  resolution  was  passed  authorizing 
the  mayor  and  secretary-treasurer  to  sign  this  agreement 
and  affix  the  corporate  seal?  There  is  no  question  but  that 
some  action  was  taken  by  the  council  at  their  meeting  of 
2Sth  December.  Under  sec.  110  of  the  Municipal  Ordin- 
ance, above  cited,  a  record  of  this  transaction  should  have 
!>een  entered  in  their  minutes  by  the  secretary-treasurer, 
l;ut,  as  I  have  said,  no  mention  of  this  transaction  was 
inade,  on  the  advice  of  the  city  solicitor.  Under  these 
circumstances,  1  have  come  to  the  conclusion  that  they 
should  not  be  allowed  to  give  oral  evidence  on  their  own 
hehalf  of  what  took  place,  where  they  had  deliberately  re- 
fused to  keep  the  record  of  their  proceedings  that  they 
are  directed  by  law  to  keep,  and  particularly  where  such 
oral  evidence  is  given  for  the  purpose  of  contradicting  their 
solemn  contract  entered  into  with  another  person  under 
their  corporate  seal,  especially  when  that  person,  on  the 
faith  of  that  contract,  had  fully  performed  his  part  of 
it.  As  was  said  by  Lord  Chancellor  Westbury  in  Grady's 
case,  1  De  G.  J.  &  S.  488,  at  p.  492 :  "  But  if  a  company 
has  power  to  do  a  thing,  and  if  there  be  only  requisite  a 
particular  formality,  such  as  the  consent  of  a  general  meet- 
ing, in  order  to  warrant  the  exercise  of  that  power,  then, 
if  I  find  the  company  dealing  with  an  individual  at  arms' 
length,  and  taking  a  transfer  of  shares,  duly  completing  that 
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transfer,  entering  the  transfer,  and  entering  the  transaction 
in  books,  so  that  I  am  warranted  and  justified  in  impnting  a 
knowledge  of  it  to  every  shareholder,  I  am  fully  borne 
out,  not  only  by  the  reason  of  the  thing,  but  by  the  express 
authority  of  the  case  to  which  I  have  referred,  in  inferring 
as  against  the  company  that  the  formality  which  alone  is 
wanting  to  the  exercise  of  the  power  had  been  either 
antecedently  supplied  or  has  been  subsequently  added  to 
the  transaction.^' 

It  was  suggested  at  the  trial  that  the  plaintiff  knew 
that  a  mistake  had  been  made,  and  that  the  defendants  bad 
sold  all  the  lots  owned  by  them  in  block  98.  Xow,  although 
Mr.  McLean,  the  mayor,  stated  in  his  examination  for  dis- 
covery that  plwntiff  at  the  meeting  the  committee  had 
with  him  on  the  night  of  28th  December  agreed  to  take 
the  10  lots,  he  says  he  does  not  remember  that  the  block 
was  mentioned,  and  both  the  other  members  of  the  com- 
mittee say  that  plaintiff  did  not  accept  the  offer  that  night, 
but  told  them  they  should  have  the  city  solicitor  pn^re 
an  agreement,  and  he  would  see  whether  he  would  accept  it 
or  not.  Then  as  to  plaintiff  knowing  that  the  lots  in  block 
98  had  been  sold,  he  also  knew  that  they  had  been  sold 
subject  to  his  claim,  and  that  this  fact  was  mentioned  in 
the  agreements  of  sale.  Therefore,  I  cannot  see  that 
plaintiff  can  be  charged  with  a  knowledge  of  the  mistake. 

Mr.  Frame  also  took  the  objection  that  the  city  could 
not  act  in  a  matter  of  this  kind  by  resolution,  but  must 
pass  a  by-law,  and  he  cited  sub-sec.  76  of  sec.  95  of  the 
Municipal  Ordinance  passed  in  the  first  session  of  1903, 
which  is  as  follows :  "  Disposing  of  or  devoting  to  some 
other  municipal  purpose,  in  whole  or  in  part,  any  property 
acquired  by  the  municipality  for  a  specific  purpose,  when 
such  property  is,  in  the  opinion  of  the  council,  no  longer 
required  or  not  required  for  the  time  being  for  the  pur- 
pose for  which  it  was  originally  acquired  or  to  which  it 
has  been  subsequently  devoted."  This,  1  think,  applies 
only  to  property  held  by  the  city  for  a  specific  purpose,  and 
not  to  property  acquired  by  gift,  as  this  land  was,  and 
which  would  be  dealt  with  as  revenue  and  not  as  property 
held  for  a  specific  purpose. 

The  next  defence  to  be  considered  is  that  the  agree- 
ment was  made  under  a  mistake  in  fact.  I  have  no  doubt 
that  a  mistake  was  made  on  the  part  of  the  defendants, 
but  the  plaintiff  is  not  a  party  to  that  mistake,  and  is  in  no 
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way  responsible  for  its  having  been  made.  The  question, 
therefore,  is,  whether  this  is  a  case  for  specific  performance 
<»r  damages.  In  a  late  case  on  this  subject,  Van  Praagh, 
V.  Everidge,  [1902]  2  Ch.  266,  Kekewich,  J.,  discusses  the 
cii&es  previously  decided,  and  deduces  from  them  the  prin- 
ciple that,  where  nothing  has  been  done  by  the  plaintiff  to 
induce  the  blunder,  there  must  be  hardship  amounting  to 
i  41  justice  in  keeping  the  defendant  to  his  contract  before 
opecific  performance  will  be  refused.  Xow,  would  there  be 
b;:Tdship  amounting  to  injustice  in  keeping  the  defendantt 
to  their  contract?  I  think  there  would,  as  to  the  lots 
.  elected  by  plaintiff  in  block  98.  These  lots  have  been  sold 
1)}'  the  defendants  to  other  persons,  some  of  whom  have 
liiiilt  upon  them.  In  one  case  a  building  worth  $2,000  has 
been  put  up,  and  it  would  certainly  be  most  unjust  to  re- 
duire  defendants  to  transfer  those  lots  to  plaintiff,  not  only 
as  to  defendants  but  to  the  purchasers  who  now  hold  them 
under  agreement  of  sale.  1  therefore  will  order  specific 
performance  of  the  contract  as  to  lots  1  and  2  in  block  128, 
lilt  refuse  it  as  to  the  other  lots,  but  will  allow  plaintiff 
damages  as  to  them. 

I  do  not  think  1  have  sufficient  evidence  belore  me  to 
assess  these  damages,  so  I  will  refer  the  case  to  the  local 
registrar  at  Moose  Jaw  to  assess  the  damages  by  ascertaining 
the  value  of  the  lots  selected  in  block  98  without  the  build- 
ings, and,  after  deducting  therefrom  the  price  of  $75  each 
which  plaintiff  was  to  pay  for  them,  allow  plaintiff  the 
difference  as  damages.  Plaintiff  will  also  have  his  costs 
of  action. 


SASKATCHEWAN. 

.loHNSTONE,  J.  July  15th,  1908. 

TRIAL. 

WESTAWAY  V.  STEWART. 

Promissory  Note* — Default  in  Payment  at  3  o^clnck  on  Last 
Day  of  Grare — Seizure  under  Chattel  Mortgage  Later  on 
Same  Day — Bitl^  of  Exchange  Act,  sec.  121  (h) — Prema- 
tu re  Seizure — Damages — Eviction . 

Action  for  damages  sustained  by  plaintiff  through  wrong- 
ful distress  by  defendants  of  plaintiff^s  goods,  for  conver- 
sion of  such  goods,  and   for  the  eviction  of  the  plaintiff 
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from  lier  ])remises,  in  which  she  carried  on  the  bu8me^^ 
of  a  general  merchant  in  the  town  of  North  Battlefori 

A.  M.  Panton,  Battleford,  for  plaintiflE. 
D.  Keith,  Battleford,  for  defendants. 

Johnstone,  J.: — Prior  to  the  date  hereinafter  men- 
tioned the  defendant  Stewart  had  been  carrmg  on  the 
business  of  a  general  merchant  in  premises  owned  by  him 
in  North  Battleford.  On  16th  February,  190?,  a  sale  was 
effected  by  him  of  all  his  stock-in-trade  then  on  his  prem- 
ises to  the  plaintiff,  she  giving  in  payment  therefor  the 
sum  of  $500  in  tasli,  and  her  4  several  promissory  notes 
for,  in  all,  the  sum  of  $-l,GO(».  These  notes  wore  secured 
by  a  chattel  mortgage  given  on  the  stock  as  collateral 
security.  The  promissory  notes  falling  due  in  March  and 
May,  1907,  were  paid  at  maturity.  On  21st  August.  190:. 
one  of  the  notes,  a  note  for  $1,000,  fell  due,  and  default 
was  made  in  the  payment  of  this  note  up  to  abour  5  o'clock 
in  the  afternoon  of  such  date,  the  last  day  of  grace,  when 
the  defendants  entered  under  the  chattel  mortgage  and  tiK>k 
possession  of  the  store  and  seized  all  the  goods  and  stoik- 
in-trade  therein.  The  defendants  remained  in  possefsion 
3  days,  when  the  goods  seized  were  removed  to  the  pre- 
mises of  the  defendant  Jarman,  where  the  same  wero 
sold  at  public  auction,  realizing  sufficient  to  pay  not  only 
the  promissory  note  for  $1,000  in  default,  with  interest  and 
costs,  but  also  the  note  which  would  fall  due  on  21st  X<»- 
vember  for  $1,100,  the  defendants  claiming,  by  reason  of  de- 
fault of  payment  of  the  note  of  21  st  August,  to  be  entitlci 
to  realize  under  the  acceleration  clause  contained  in  thf 
chattel  mortgage,  both  notes  with  interest^  amoimting  t'» 
$2,120. 

There  is  no  material  dispute  as  to  the  facts,  and  the  ca?*' 
resolves  itself  into  a  question  purely  and  simply  of  la^^. 
namely,  whether  the  seizure  which  took  place  on  21st  A«J- 
ust  at  5  o'clock  was  premature;  or,  in  other  words,  whether 
the  plaintiff,  the  maker  of  the  promissory  note,  had  n"^ 
the  whole  of  the  day  of  21st  August,  the  last  day  of  ?rm\ 
within  which  to  pay  the  note.  In  Ontario.  a$»  early  as  li^'^^- 
the  Court  of  Queen's  Bench  held,  in  Sinclair  v.  Rohsor. 
IT)  T^.  r.  R.  211,  an  action  properly  commenced  at  •» 
o'clock  of  the  last  day  of  grace  on  a  promissory  note  pay- 
able at  a  particualr  bank,  which  note  had  been  dishonoim^fJ 
for  non-payment  at  3  oVlock  in  the  afternoon  of  such  dav. 
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In  England  such  an  action  was  held  by  the  Queen's  Bench 
Division  in  appeal  to  have  been  brought  too  soon.  I  refer 
to  the  case  of  Kennedy  v.  Thomas,  [1894]  2  Q.  B.  759. 

I  have  arrived  at  the  conchision  that  the  law  as  laid 
down  "by  the  latter  case  is  that  which  should  govern  in 
the  case  before  me.  I  adopt  the  reasoning  of  the  learned 
Judges  in  the  case  of  Kennedy  v.  Thomas.  The  conditions 
in  Canada  and  P]ngland  being  the  same,  I  would,  of  course, 
because  of  the  dictum  laid  down  in  Trimble  v.  Hill,  5  App. 
Cas.  342,  feel  bound  by  the  judgment  of  the  Court  of 
Appeal  in  England.  But  sub-sec.  (b)  of  see.  121  of  our 
Eills  of  Exchange  Act  is  not  contained  in  the  English  Act, 
and  the  effect  of  this  sul)-section  has  to  be  considered.  Ac- 
cording to  the  law  of  England  a  bill  or  note  may  be  pre- 
sented for  payment  at  any  time  within  reasonable  hours 
of  the  last  day  of  grace,  and,  should  payment  be  refused,  the 
bill  or  note  may  be  protested  for  non-payment.  Yet  the 
acceptor,  or  maker,  as  the  case  may  be,  has  the  whole  of 
sjiuch  day  of  grace  within  which  to  pay.  This  is  the  law  as 
laid  down  in  Kennedy  v.  Thomas.  In  the  face  of  sec.  43 
of  our  Bills  of  Exchange  Act,  I  cannot  see  that  sub-sec. 
(b)  has  any  greater  effect  than  to  extend  the  time  for  pre- 
senting a  bill  or  note  till  3  o'clock  of  the  last  day  of  grace. 
I  am  of  opinion  that  this  sub-section  does  not  effect  any 
other  change.  Under  sec.  48  of  our  Bills  of  Exchange  Act 
a  bill  (or  note)  is  payable  on  the  last  day  of  grace.  This 
is  the  same  as  sec.  14  of  the  English  Bills  of  Exchange 
Act.  Lord  Justice  Lopes  in  Kennedy  v.  Thomas,  at  p. 
"03,  after  referring  to  the  provision  in  the  English  Act, 
says :  "  I  read  that  as  meaning  that  the  bill  is  due  and  pay- 
able at  the  end  of  the  last  day  of  grace,  and  that  no  cause  of 
action  by  the  holder  against  the  acceptor  exists  until  the 
end  of  the  third  day  of  grace.  If  he  has  not  the  whole 
of  the  third  day  during  which  to  meet  the  bill,  I  cannot 
see  how  he  gets  three  days  of  grace."  The  decision  in  Sin- 
clair V.  Robson,  if  given  effect  to,  would  cause  this  section 
to  read  that  the  bill  is  due  and  payable  at  or  before  3  o'clock. 
The  Act  14  &  15  A^ict.  ch.  94,  the  Act  mentioned  in  Sinclair 
\ .  Kobson,  did  not  contain  a  provision  similar  to  that  of  our 
.•section  42.  If  it  had,  the  result  in  Sinclair  v.  Bobson  might 
have  been  different.  This  provision  was  first  introduced  in 
1872. 

The  plaintiff,  under  her  mortgage  to  Stewart,  had  a 
right  to  peaceable  possession  of  the  goods  and  chattels  seized 
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until  default  in  payment^  and,  the  defendants  having  seized 
and  sold  before  default,  she  will  be  entitled  to  recover  as 
damages  the  value  of  the  goods  seized,  less  the  interest  of 
the  mortgagee  therein.  McAulay  v.  Allan,  20  C.  P.  417,  is 
still  law.  It  was  there  held  that  the  property  in  the  goods 
having  passed  to  the  mortgagee,  all  the  mortgagor  would  be 
entitled  to  recover  in  case  of  trespass  to  the  goods  by  the 
mortgagee  was  the  value  of  the  goods  less  the  mortgagee's 
interest  therein  by  reason  of  his  security.  In  this  case  all 
the  authorities  bearing  on  the  subject  were  reviewed,  and 
the  decision  in  Albert  v.  Grosvenor  Investment  Co.,  L.  R.  2 
Q.  B.  123,  questioned.  This  decision  has  now  been  over- 
ruled by  Williams  v.  Stern,  5  Q.  B.  D.  408. 

The  evidence  given  at  the  trial  as  to  the  value  of  th-^ 
goods  seized  was  too  vague  and  uncertain  to  justify  me  in 
fixing  their  value  at  the  time  of  seizure.  There  will,  there- 
fore, be  a  reference  to  the  local  registrar  at  Battleford  to 
ascertain  this  value,  and  to  inquire  as  to  the  full  amount 
due  the  defendants  the  Canadian  Bank  of  Commerce,  on 
account  of  the  several  promissory  notes  and  securities  held 
by  them. 

Judgment  will  be  entered  for  the  plaintiff  for  the  differ- 
ence between  the  amount  found  to  be  due  to  the  defendants 
and  the  value  of  the  goods,  together  with  the  sum  of  S2^m) 
damages  for  the  eviction  by  the  defendants  of  the  plaintiff 
from  her  store  premises. 


SASKATCHEWAV. 

Johnstone,  J.  July  15th,  1^08. 

TRIAL. 

XORTOX  V.  CAXADIAX  BAXK  OF  COMlfERCE. 

Bankruptcy  and  Insolvency — Assignments  of  Moneys  to  Banl' 
— Bona  Fides — Security — Bank  Act,  ser.  SO — Belief  of 
Bank  Man/iger  in  Solvency  of  Customer — Book  Behl^— 
Moneys  to  Arise  from  Future  Contracts — Pledge—Con- 
sideration— Assignment  for  Benefit  of  Creditors — Tranmc- 
tion  within  GO  Days — Assignments  Act,  sec.  il — Cosi^- 

Action  by  the  assignee  for  creditors  of  the  estjite  and 
effects  of  one  Broley,  a  contractor  of  North  Battleford.  to 
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^et  aside  several  assignments  made  by  Bioley  to  the  defend- 
ants. 

A.  M.  Panton,  Battleford,  for  plaintiff. 
D.  Keith,  Battleford,  for  defendants. 

Johnstone,  J.: — The  first  of  these  assignments  was 
taken  by  the  bank  on  19th  November,  1906,  the  effective 
portion  of  which  is  in  these  words:  "The  customer  hereby 
assigns  and  transfers  to  the  bank  all  the  debts,  accounts, 
and  moneys  now  due  or  owing  or  accruing  due  and  which 
niay  hereafter  become  due  or  ovving  to  the  customer  iii 
respect  of  the  purchase  money  of  goods,  wares,  and  merchan- 
dise, or  in  respect  of  moneys  advanced,  lent,  or  otherwise 
hy  the  several  persons,  firms,  and  corporations  to  which  the 
customer  has  sold  or  may  sell  goods,  wares,  or  merchandise, 
or  has  lent  or  otherwise  advanced  or  may  lend  or  otherwise 
advance  money,  including  all  others  those  mentioned  in 
the  schedule  hereto;  and  also  ail  contracts,  securities,  bills, 
notes,  and  other  documents,  now  held  or  which  may  here- 
after be  taken  or  held  by  the  customer  or  any  one  for  the 
customer  in  respect  of  the  said  debts,"  etc.  No  schedule 
is  annexed  to  this  assignment. 

On  the  date  named  the  bank  discounted  the  personal 
note  of  Broley,  and  placed  the  proceeds,  $1,300,  to  his 
credit  in  his  account  with  the  bank. 

On  15th  June,  1907,  Broley,  in  writing,  purported  to 
assign  all  moneys  coming  to  him  under  his  contract  with 
the  trustees  of  a  school  district,  in  these  words: — 

"  North  Battleford,  Sask. 
"  15  June,  1907. 

••  The  Trustees  of  the  North  Battleford  School  District  No. 
1438,  North  Battleford,  Sask. 

"This  will  be  your  instructions  to  pay  to  the  Canadian 
Bank  of  Commerce,  North  Battleford,  all  moneys  due  or 
accruing  due  under  my  contract  with  you  for  the  erection 
of  your  schoolhouse.     W.  J.  Broley." 

From  19th  November,  1906,  till  1st  November,  1907,  the 
account  of  Broley  with  the  bank  was  of  a  fluctuating  char- 
acter; the  personal  obligations  of  Broley,  in  the  shape  of 
his  promissory  note  or  notes  from  time  to  time,  with  the 
documents  referred   to,  being  the  only  secuiities  held  by 
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the  defendants  for  advances  made  by  them  to  the  con- 
tractor to  enable  him  to  earn'  on  his  work. 

On  Ist  November,  1907,  the  indebtedness  of  Brolev  to 
the  bank,  covered  by  his  promissory  note,  amounted  to  tlie 
large  sum  of  $9,95•^.47.  On  the  IGth  of  this  month  the 
bank  obtained  from  Broley  additional  security  for  this 
indebtedness,  consisting  of  an  assignment  of  a  house  and 
lot  in  North  Battleford,  valued  at  something  like  $2,700. 
On  the  18th  of  the  same  month  the  defendants  received 
under  the  document  of  15th  June  from  the  school  board 
of  North  Battleford  on  account  of  their  contract  with 
Broley,  $6,010.72,  of  which  sum  $3,425.47  was  credited  on 
Broley 's  indebtedness  covered  by  the  said  note;  the  balance 
of  the  proceeds  of  this  cheque,  with  some  $400,  moneys 
(^posited  by  Broley,  having  been  applied  in  the  payment  of 
wages  and  other  liabilities  already  accrued. 

On  30th  December,  1907,  Broley  still  owed  the  bank 
$6,273  on  his  note  of  $9,952.47,  together  with  $16.10  over- 
draft, on  which  date  the  bank  took  from  Broley  a  further 
assignment  of  all  the  debts,  accounts,  and  moneys  tlien  due 
( r  owing  or  accruing  due  or  which  might  thereafter  become 
due  or  owing  to  Broley  under  or  by  virtue  of  any  contract 
or  contracts  or  in  respect  of  the  purchase  moneys  of  the 
goods,  wares,  and  merchandise,  or  for  services  rendered  cr 
to  be  rendered,  or  for  work  aleady  performed  or  to  be  per- 
formed, or  for  materials  already  furnished  or  to  be  fur- 
nished, etc.,  and  particularly  those  mentioned  in  the  sched- 
ule annexed  to  such  assignment.  In  such  schedule  is  men- 
tioned the  contract  with  the  town  of  Battleford  for  the 
construction  of  a  power-house,  approximately  $3,400.  It 
does  not  appear  from  the  evidence  given  at  the  trial  what 
portion,  if  any,  of  this  sum  of  $3,400  had  been  earned  at  the 
lime  of  the  assignment.  It  does  appear,  however,  from 
Broley *s  evidence,  that  the  work  under  the  contract  wa? 
commenced  in  September  or  October,  and  that  on  the  date 
of  the  assignment  by  Broley  to  the  plaintiff  for  the  benefit 
of  his  creditors,  namely,  on  17th  January,  1908.  there  was 
due  under  this  contract  with  North  Battleford  for  the 
erection  of  the  power-house  approximately  $2,896.80. 

It  is  contended  by  the  plaintiff  that  all  the  assignments 
mentioned  were  void,  for  the  reason  that  at  the  time  of  the 
execution  of  each  Broley  was  in  insolvent  circumstances, 
and  that  the  several  assignments  were  executed  with  the 
imrpose  of  defeating  and   delaying  his  creditors.    It  was 
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also  contended  that  the  transactions  referred  to  l>etween 
Broley  and  the  defendants  were  in  violation  of  the  provi- 
sions of  the  Bank  Act,  and  therefore  void.  The  defend- 
ants, on  the  other  hand,  set  up  that  the  assignments  were 
taken  in  good  faith,  in  the  usual  course  of  business,  and  on 
the  strength  of  which  securities  advances  from  time  to  time 
were  made  by  the  defendants  to  Broley;  that  the  assignment 
of  Xovember,  1907,  was  taken  by  way  of  additional  security 
rnder  sec.  80  of  the  Bank  Act;  and  it  was  further  urged 
that  the  allegations  as  to  the  insolvency  of  Broley,  and  that 
the  assignments  were  taken  for  the  purpose  of  defeating, 
defrauding,  and  delaying  his  creditors,  were  not  true. 

In  view  of  the  conclusion  at  which  I  have  arrived  as  to 
the  bona  fides  of  the  several  transactions,  it  becomes  un- 
necessary to  discuss  at  length  the  question  of  the  insolvency 
of  the  assignor  Broley,  further  than  to  say  that  he  was 
undipubtedly  unable  to  pay  his  debts  in  full  on  1st  No- 
vember, 1907.  He  was  then  insolvent.  The  transactions  I 
fjnd  entered  into  with  the  defendants  prior  to  30th  Decem- 
ber, 1907,  were  so  entered  into  by  them  with  the  utmost 
good  faith,  the  very  fact  of  advances  having  been  made  by 
the  bank  to  Broley  of  large  amounts  of  money  prior  to  1st 
Xovember,  1907,  on  the  securities  then  held  by  them,  con- 
vinces me  of  the  sincerity  of  the  bank  manager  in  the  be- 
lief of  the  solvency  of  Broley.  From  the  statement  of  the 
afisets  and  liabilities  of  Broley  submitted  to  the  manager  of 
the  bank  and  at  the  meeting  of  his  creditors,  and  from 
Broley^s  evidence,  it  would  appear  that  Broley  himself  was 
not  then  aware  of  the  extent  to  which  he  had  become  in- 
volved. The  bank,  certainly,  were  ignorant  of  the  true  state 
of  Broley's  financial  position  until,  possibly,  the  meeting  of 
his  creditors.  As  a  further  consequence  of  the  bona  fides 
of  the  transactions,  and  of  my  view  of  tlie  law  governing  all 
transactions  with  the  bank,  the  question  of  the  solvency  or 
insolvency  of  Broley  is  immaterial,  save  as  to  the  transac- 
tion of  30th  December.  There  was  no  intention  to  defeat 
or  delay  other  creditors,  or  to  prefer  the  claims  of  the  bank 
in  the  giving  or  in  the  taking  of  the  assignments  up  to  and 
inclusive  of  16th  Xovemlier.  Xone  of  the  transactions 
entered  into  was  expressly  prohibited  by  the  provisions  of 
the  Bank  Act.  That  of  the  IGth  Xovember,  the  taking  of 
the  assignment  of  the  house  and  lot  in  Xorth  Battleford, 
was  authorized  by  sec.  80.  Assignments  by  way  of  security 
of  book  debts  not  existing  at  the  time  of  the  assignment 
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(and  of  moneys  arising  from  future  contractji)  are  valid  so 
as  to  give  to  the  assignee  a  good  title  to  them  when  they 
(^ome  into  existence.  Lord  Herschell  in  Tailbv  v.  Official 
Receiver,  13  x\pp.  Ca^?.  523,  at  p.  527 :  "  Choses  in  action 
do  not  come  into  the  scope  of  the  Bills  of  Sale  Acts,  and. 
though  not  yet  existing,  may  nevertheless  he  the  subject 
(»f  assignment/'  Lord  Watson  remarks  (at  p.  533):  "The 
taking  of  such  assignments  by  a  bank  as  security  for  ad- 
vances is  not  expressly  prohibited  by  any  provision  of  the 
Bank  Act,  and  the  Bank  may  advance  moneys  on  the  security 
of  such/'  See  Rennie  v.  Quebec  Bank,  3  0.  L.  R.  541:  Mol- 
sons  Bank  v.  Carscaden,  8  Man.  L.  R.  451:  Rolland  v.  U 
Caisse  d'Economie,  24  S.  C.  R.  405.  Assuming  that  the  stat- 
ute did  not  authorize  the  bank  to  effect  loans  on  the  pledge  of 
such  securities,  this  fact  might  atfoct  the  pledge  as  regard- 
the  rights  of  third  parties  under  the  securities  pledged,  hut 
Broley  having  received  good  consideration,  namely,  the 
advances,  he  could  not,  nor  could  his  creditor,  impugn  tit 
contract  to  repay  or  be  admitted  to  assail  the  pledge:  Eol- 
land  V.  La  Caisse  d'Economie,  24  S.  C.  R.  405. 

The  taking  of  the  assignment  of  16th  Xov ember  wa.-  a 
transaction  authorized  by  sec.  80  of  the  Bank  Act:  Re  Na- 
tional Bank  of  Australia,  L.  R.  3  P.  C.  299,  at  p.  307.  As 
to  the  assignment  of  30th  December,  I  must  hold  this  to 
be  null  and  void  as  made  contrary  to  the  provisions  of  the 
Assignments  Act.  It  is  provided  by  sec.  41  of  this  Act 
that,  subject  to  the  provisions  of  sec.  44,  etc..  every  assign- 
ment, etc.,  of  goods,  chattels,  effects,  or  of  bills,  notes,  or 
securities,  or  of  any  other  property,  re^il  or  personal,  ma<l^ 
to  a  creditor  by  a  person  at  any  time  when  he  is  in  insolvent 
circumstances^  or  unable  to  pay  his  debts  in  full,  or  know? 
that  he  is  on  the  eve  of  insolvency,  and  which  has  the  effect 
of  giving  such  creditor  a  preference,  etc.,  shall,  if  the 
debtor  within  60  days  after  the  transaction  make  an  assign- 
ment for  the  benefit  of  his  creditors,  be  utterly  void.  It  i? 
provided  by  sec.  44  that  sec.  41  shall  not  apply  to  a  hona 
fide  assignment  made  in  consideration  of  any  present  actual 
bona  fide  payment  or  advance  of  money.  The  defendant? 
did  not  set  up  in  their  defence  that  any  moneys  had  heen 
advanced  by  them  in  consideration  of  the  a^^signment  refer- 
red to,  nor  was  any  proof  offered  at  the  trial  that  any  a*!- 
vance  had  been  made,  and,  moreover,  it  appears  from  the 
books  of  the  defendants,  produced  at  the  trial,  that  no  a<i- 
vance  had  been  made  by  them  to  the  defendants  either  on 
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3oth  December  or  at  any  other  time  between  sueh  (bite 
and  17th  January,  when  Broley  assigned  to  the  pbiintilT, 
The  evidence  does  not  disclose  that  any  portion  of  llui 
moneys  assigned  by  the  document  referred  to  was  yet  to  lio 
earned;  the  transaction  therefore  eonies  eK»arly  within  the 
provisions  of  sec.  41  of  the  Assignments  Act,  and   is  void. 

Blakely  v,  Gould,  24  A.  K.  15:J,  27  S.  V,  U.  HHT.  wiw  cited 
hy  the  defendants'  counsel,  as  authority  for  his  conU'ntion 
that  the  a.ssignment  just  mentioned  was  not  open  to  be  at  • 
tacked  under  the  provisions  of  either  the  Statute  of  Kli/a- 
beth  or  of  our  Assignments  Act.  I  cannot  acx'r'de  t.o  this 
contention.  In  the  case  refeinKl  to  nothing  had  I  fjen  j^ei 
earned  under  the  contract  assign(»d,  whereur^  in  the  r^awr  be- 
fore me,  as  has  already  been  stated,  considenibb;  work  bad 
been  done  by  the  contractor  ximh'r  his  contnu't  with  fh<f 
corporation  of  Xorth  Battleford  prior  to  the  time  of  thr* 
assignment  of  such  c^mtrart,  and  the  monevn  ho  earned  w^re 
assigned  to  the  defendant^,  together  with  iUfr^v  not  earned, 
it  any. 

As  to  the  a-sig^nmentrf  of  Hitb  \ovf-inb<'r,  I'Mff',,  ir,»b 
June  and  16th  XovemlK-r,  1007,  th^re  will  }p4'  ji)d;/r/i^fil  ffff 
the  defendant-.  As  to  the  ;<--i;rnrfient  of  '{0»b  \iH't^tu>>*'rf 
ll^OT,  there  will  \)C  JMd;rment  for  tb^  pbr.ntiff,  »fid  tb;* 
airsignment  will  b^-  and  the  ^arne  \*  b'rf<rbv  (U't'.'Ami\  u  »\\ 
and  void  and  of  no  ^ff^yt,  fn  '/-'/, h^j  yjl'^u.tt,*.  for  U" 
defendant*  a*  to  the  pror  a--';rr,rr;*'rit''.  (  ^lo  tiol  ».*»»  lo  S'^- 
ii:ider*to<K!  a*  Yif'/:.:.'/  '':ji*  *.}.'-  '.'<'f'-f.','ari'*,  it  ''^t  'r./  ^r»,v  * 
r.i#^nt  of  y^!'.  y  '''::  '^-r,  K*'* ,  -tr^.-sA  V  t-t,'.*   ■**  '     *  * *-  ^^' 

I  r<ir»l  or  \:.^  ^-^.TyiTh,'   .:,  *,*  )^*fT^.:.  ly>.,*,'..*rf'/r'l  '#.'.  x/.r^,,t.\  of 
the  y.'-w^.T  :•'  \^  ''*'.;  •m"..     T    «r    ',.-*•  %r.    ;%>    v,    *•>-     «-/* 
*  "^f^-X  «'.  *  *!*..*  ^  *«''."  "<-;.•   vi.*-  :,   *   •*  *^<,     f   '•    ♦     ^  :'.'.''    ** 
:. — Iv^r-'.-r-i**  V,   •'^  r  »»:  t*. :    ^^   :  ^-^  >';,  v»'- ','-^.  »  '-.v.*  c*.- 
Ti^rr'.n.rii  *.*.'  r^'-"*  "'  *' -    :>''-:.  <r.u  '.-a*- .a  .-*.     ^V'.^«^ 
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ALBERTA. 

Stuart,  J.  July  31st,  IM. 

TRIAL. 

GORMAX,  CLAXCIi:Y,  &  GRINDLEY  v.  ARCHIBALD. 
P.  AXDERSOX  &  CO.  v.  ARCHIBALD. 

Mechanics'  Liens — Lien  for  Materials — Time  for  Filing- 
Time  of  Supplying  Last  Material — '  'Ceased  to  Fuml^h 
Materials*' — Interest  in  Goods  SupplUd — Ccrtificale  of 
Lis  Pendens — Time  of  Filing — Error  of  Registrar— Entry 
in  Day  Book — Meaning  of  "  Filing  " — Taking  Promissory' 
Note — Effect  on  Lien — Sum  Due  from  Owner  to  Con- 
tractor— Evidence — Onus, 

Actions  to  enforce  mechanics'  liens. 

C.  F.  Xewell,  for  the  plaintiffs  in  the  first  action. 

J.  C.  F.  Bown,  K.C.,  for  the  plaintiffs  in  the  second  action. 

J.  E.  Wallhridge,  for  tlie  defendant  Archibald. 

H.  L.  Landry,  for  the  Traders  Bank,  third  parties. 

Stuart,  J.: — Referring  first  to  the  case  of  riormaii, 
Clancey,  &  Grindley,  1  have  come  to  the  concliij^ion  that 
none  of  the  objections  taicen  by  the  defendant  can  be  ^U'^" 
tained.  I  think  it  is  clear  that  the  materials  :iupplied  by 
^these  ])laintiffs  were  supplied  to  Copp,  the  contractor. 
under  one  general  arrangement,  and,  as  the  prismatic  glass 
was  plainly  supplied  at  some  date  subsequent  to  2nd  De- 
cember, and  the  claim  of  lien  was  filed  on  the  Uth  of 
the  same  month,  the  result  is,  according  to  the  authorities* 
that  the  lien  nmst  stand  good  for  all  of  the  materials  s«P' 
j)liod. 

T  am  of  opinion,  also,  that  the  plaintiffs  had  such  an 
interest  in  the  goods  supplied  as  would  entitle  them  to  fil*^ 
f.  lien  under  the  Act.  It  is  clear  upon  the  evidence  that  the 
Dominion  Bridge  Company  held  the  plaintiffs  liable  for 
the  price  of  the  goods,  and  I  think  this  is  quite  sufficient  to 
give  the  plaintiffs  such  an  interest  as  would  entitle  them  to 
take  advantage  of  the  provisions  of  the  Mechanics*  Lien  Ac^* 
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It  wa«  further  objected  by  the  defendant  that  the  cer- 
tificate of  lis  pendens  was  filed  too  late.  A  clerk  in  the 
office  of  the  plaintiffs'  solicitors  had,  it  appeared,  taken 
the  certificate  of  lis  pendens  to  the  land  titles  office  shortly 
before  4  o'clock  on  13th  January,  1908,  which  was  the  last 
day  for  filing  the  certificate  under  the  provisions  of  sec.  35 
of  the  Act.  A  stamp  containing  the  date  of  receipt  was 
iimde  upon  the  certificate  by  the  official  receiving  the  same 
at  the  desk.  It  did  not,  however,  appear  that  any  entry  had 
been  made  in  the  day  book  on  the  13th,  the  official  who  was 
(ailed  to  give  evidence  on  the  point  not  having  any  clear 
memor}'  as  to  whether  the  entry  in  the  day  book  was  made 
on  the  13th  or  the  14th.  The  certificate  of  the  registrar, 
however,  was  not  indorsed  until  the  14th;  this  certificate 
was  afterwards  cancelled  by  the  direction  of  the  registrar, 
and  a  new  certificate  indorsed  upon  the  certificate  of  lis 
pendens,  to  the  effect  that  the  lis  pendens  had  bwn  regis- 
tered at  3.50  o'clock  p.m.  on  the  13th. 

The  interpretation  clause  of  the  ^lechanics'  Lien  Act 
contains  no  interpretation  of  the  word  ''filed.'*  The  in- 
terpretation claui^u  of  the  Land  Titles  Act  says  that  tlie 
word  "  filing ''  shall  mean  in  that  Act  "  the  entering  in  the 
day  book  of  any  instrument."  In  my  opinion,  however, 
it  does  not  necessarily  follow  that  this  interpretation  must 
be  given  to  the  word  in  the  ^lechanics'  Lien  Act,  especially 
in  view  of  the  fact  that  in  various  sections  of  the  Act,  e.g., 
sec.  13,  the  word  "filing''  is  used  with  reference  to  th*; 
office  of  the  clerk  of  the  Court.  There  is,  of  course,  no 
tuch  thing  as  a  **  day  book  "  in  the  office  of  the  clerk  of  the 
Court,  and  the  word  mu^t  receive  a  different  meaning, 
at  any  rate  in  respect  to  what  is  to  be  done  in  that  office. 
1  do  not  think,  moreover,  that  ^lu•h.a  strict  interpretation  of 
the  word  should  be  given  in  this  case  as,  perhaps,  might  be 
necessarv'  if  there  were  a  contest  between  two  incumbrancers 
claiming  priority  against  each  other;  no  such  question  a- 
that  arises  here.  The  plaintiffs  did  all  that  they  could  he 
expected  to  do  in  handing  the  certificate  of  lis  yiendens  to 
the  proper  official.  That  oflieial  stamped  tlie  date  of  re- 
ceipt upon  it,  and,  while  I  think  it  may  po^^ibly  \m'  inter- 
red  from  the  evidence  tliat  the  entry  in  tli<*  day  liook  itself 
was  not  made  until  the  next  day,  tlii^  is  not  quite  dear. 
Even,  however,  if  it  was  not  done  until  the  next  day,  I  do  not 
think  the  plaintiff  should  Ix-  prejudieed  by  tfie  failure  of 
the  registrar  to  perform  hi*-  duty.    At  any  rate  they  should 
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not  be  prejudiced  as  against  the  defendant,  whatever  might 
have  been  the  situation  if  the  rights  of  the  rival  incum- 
brancer who  had  been  misled  by  the  registrar's  error  bad 
been  in  question. 

As  to  the  last  objection,  I  think  the  only  fair  inference 
to  be  drawn  from  the  evidence  is  that  the  materials  in 
question  were  in  fact  supplied  and  went  into  the  building. 

For  these  reasons,  I  think  these  plaintiffs  are  entitled 
to  a  declaration  that  they  have  a  lien  upon  the  property 
in  question  for  the  sum  of  $1,889.27,  togetJier  with  the 
costs  of  action  to  be  taxed. 

With  respect  to  the  claim  of  P.  Anderson  &  Co.,  I 
think  these  plaintiffs  are  also  entitled  to  succeed.  The 
whole  case  depends  simply  on  a  question  whether  the  de- 
livery of  3,000  brick  on  Tth  December  was  sufficient  to  keep 
alive  the  lien  of  the  plaintiffs  with  respect  to  the  previous 
deliveries.  Whatever  may  have  been  the  motives  of  Copp 
in  giving  the  order  for  this  last  delivery  of  brick,  it  va> 
not  shewn  that  Anderson  acted  otherwise  than  in  perfect 
good  faith  in  accepting  the  order  and  filling  it  when  he 
was  requested  to  do  so.  There  is  nothing  to  shew  that  the 
general  arrangement  which  was  made  in  the  beginning  for 
the  supply  of  brick  w^as  understood  by  Anderson  and  Copp 
to  have  come  to  an  end  at  the  date  of  the  giving  of  the 
note.  It  is  clear  that  more  bricks  were  atill  required  for 
the  completion  of  the  building,  and  that  the  general  ar- 
rangement made  in  the  beginning  for  the  supply  of  hrick 
was  intended  from  the  first  to  continue  in  force  until  the 
bricks  required  had  been  supplied.  For  these  reasons,  1 
do  not  think  that  the  plaintiffs  had,  prior  to  7th  December, 
"  ceased  from  any  cause  to  place  or  furnish  materials/' 
within  the  meaning  of  sec.  13  of  the  Mechanics'  Lien  Act. 

With  respect  to  the  giving  of  the  promissory  note  of 
29th  November,  I  have  nothing  to  add  to  what  I  have 
said  in  the  case  of  Swanson  v.  MoUison,  6  W.  L.  K.  678,  and, 
for  the  reasons  there  given,  I  do  not  think  the  taking  of  the 
note  has  destroyed  the  plaintiffs'  right  to  a  lien. 

With  respect  to  the  objection  that  the  onus  was  upon 
the  plaintiffs  to  shew  that  there  is  a  sum  of  money  owing  hj 
the  owner  to  the  contractor  out  of  which  these  liens  can  be 
Tcalized,  I  am  of  opinion  that  the  plaintiffs  were  not  bound 
in  the  first  instance  to  adduce  evidence  of  this  fact.  It 
Fooms  to  mo  that  the  intention  of  the  Act  is  that  this  should 
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be  a  matter  of  defence.  It  is  a  matter  which  should  be  pecu- 
liarly within  the  knowledge  of  the  owner,  and  it  is  a  matter 
which  he  can  easily  prove. 

For  these  reasons  I  think  these  plaintiffs  are  entitled 
lo  a  lien  upon  the  property  mentioned  in  the  statement 
of  claim  for  the  sum  of  f$  1,490  and  costs  of  action. 


ALBEBTA. 

Stl'art,  J.  July  31st,  1908. 

TRIAL. 

VANSTONE  V.  SCOTT. 

*ialp  of  Goods — Conditional  Sale — Repossession  and  Resale  by 
Vendor — Action  for  Deficiency  in  Price  Realized — Ordin- 
ance respecting  Hire  Receipts  and  Conditional  Sales,  sec. 
S — Exercise  of  Power  of  Resale — Failure  to  Serve  Notice 
on  Purchaser  Personally — Resale  without  Reserve  and  at 
Undervalue — Suspicio us  ( ' ircu nis ta n ces. 

Action  to  recover  a  balance  due  upon  lien  notes  given  for 
the  price  of  a  horse. 

F.  C.  Jamieson  and  A.  Y.  Mode,  for  plaintiffs. 
J.  R.  Lavell,  for  defendant. 

Stuart,  J. : — I  am  of  opinion  that  this  action  must  be 
dismissed,  if  not  upon  any  other  ground,  at  any  rate  on  the 
ground  referred  to  by  me  at  the  close  of  the  argument. 

The  action  is  to  recover  the  sum  of  $1,598.55,  being  the 
balance  alleged  to  be  due  upcm  certain  lien  notes  given 
by  the  defendant  to  the  plaintiffs  upon  the  alleged  sale  of 
a  stallion,  after  deducting  the  net  proceeds  of  a  sale  of 
the  stallion,  which  had  been  held  by  the  plaintiffs  after  a 
repossession  of  the  stallion.  Leaving  aside  the  question 
as  to  whether  the  parties  were  ever  agreed  as  to  the  iden- 
tity of  the  real  estate  uy)on  which  the  mortgage  was  to  be 
given  as  collateral  security,  about  which  point  T  have  con- 
siderable doubt;  and  leaving  aside  also  the  question  as  to 
whether  there  ever  was  in  fact  a  delivery  of  the  stallion,  as 
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to  which  I  think  probably  the  decision  would  have  to  be  in 
favour  of  the  plaintiffs  upon  the  facts;  there  remains  the 
very  grave  question  as  to  whether,  in  the  circumstances  of 
the  case,  the  auction  sale  of  the  animal  can  be  upheld  as  a 
valid  and  proper  sale  as  against  the  defendant.  In  mj 
opinion,  it  is  impossible  for  the  plaintiffs  to  contend  thai 
the  sale  was  properly  conducted.  In  the  first  place,  it  will 
be  observed  that  the  only  notice  of  the  sale  given  to  the 
defendant  was  by  mailing  a  registered  letter  addressed  to 
him  at  his  last  known  post  office  address,  namely,  Strath- 
cona. 

Section  8  of  the  Ordinance  respecting  Hire  Receipts  and 
Conditional  Sales  of  Goods  says:  **The  goods  or  chattel? 
shall  not  be  sold  without  5  days'  notice  of  the  intended 
sale  being  first  given  to  the  buyer  or  bailee  or  his  succes- 
sor in  interest.  The  notice  may  be  personally  served  or 
may,  in  the  absence  of  such  buyer,  bailee,  or  his  successor  ir 
interest,  be  left  at  his  residence  or  last  place  of  abode, 
or  may  be  sent  by  registered  letter  deposited  in  the  p<>>t 
office  at  least  7  days  before  the  time  when  the  said  5  dayj 
will  elapse,  addressed  to  the  buyer  or  bailee  or  his  succiv- 
sor  in  interest  at  his  last  known  post  office  address  in  Can- 
ada.'" 

In  my  opinion,  the  proper  interpretation  of  this  section 
is  that  if  the  vendor  proceeds  to  sell  under  the  power  givm 
in  the  agreement  he  must  yiersonally  sene  the  buyer  if  it 
is  reasonably  possible  for  him  to  do  so,  and  that  it  is  only 
in  the  absence  of  the  buyer  that  he  may  l)e  served  by  leav- 
ing the  notice  at  his  residence  or  by  registered  letter 
There  was  nothing  in  the  evidence  to  shew  that  the  defend- 
ant could  not  have  been  served  personally,  or  that  he  wa* 
absent  from  home.  In  my  opinion,  therefore,  the  pn>vi- 
sions  of  sec.  8  were  not  com])lied  with,  and  the  sale  war 
for  this   reason   invalid. 

But  there  are  other  reasons  pointing  to  the  same  con- 
clusion. The  alleged  sale  to  the  defendant  was  for  the  sum 
of  $2,000,  and  independent  witnesses  who  were  called  swore 
that  the  animal  was  well  worth  that  sum;  notwithstanding 
this,  at  the  auction  sale  the  animal  was  sold  for  $425:  a* 
one  witness  said,  "the  horse  wa*s  given  away  on  the  day  of 
the  sale.'^ 

In  Jones  on  Chattel  Mortgages,  fcc.  708,  it  is  said:  "Tlie 
creditor  will  be  held,  at  his  peril,  to  deal  fairly  and  ju?tk 
with  the  property,  both  as  to  the  time  of  the  notice  anil 
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the  Dianner  of  the  sale.  Although  it  appears  that  he  took 
pains  to  secure  the  best  price  practicable  for  the  goods, 
and  that  they  were  sold  for  their  value^  and  that  the  mort- 
gagor assented  to  the  prices  obtained,  yet  if  he  can  prove 
that  they  were  sold  unfairly,  or  at  an  under  price,  he  will 
be  permitted  to  do  so,  and  will  be  allowed  their  full  value/' 

In  Barron  &  O'Brien  on  Chattel  Mortgages,  the  same 
principle  is  laid  down.  It  is  said,  p.  78 :  "  A  mortgagee  with 
snch  a  power  stands  in  a  fiduciary  character,  and,  unlike  an 
ordinary  vendor  selling  what  is  his  own,  he  must  take  all 
reasonable  means  to  prevent  any  sacrifice  of  the  property, 
inasmuch  aii  he  is  a  trustee  for  the  mortgagor  for  any 
surplus  that  may  remain.^^  And  again  on  p.  79  it  is  said: 
''  A  mortgagee,  who  has  advertised  under  his  power  of  sale, 
has  the  right,  in  the  interest  of  all  parties,  to  adjourn  the 
sale  from  time  to  time.  Indeed,  if  a  mortgagee  does  not 
do  so,  and  the  property,  by  reason  thereof,  is  wilfully  sacri- 
ficed, or,  from  negligence  in  the  mortgagee,  the  sale  fails 
to  realize  enough  to  pay  off  the  mortgage  debt,  it  will  be 
a  good  defence  in  an  action  to  recover  the  balance  of  such 
debt,  that  if  the  sale  had  been  bona  fide  the  property  would 
have  been  sold  for  more  than  enough  to  pay  the  debt." 

In  the  present  instance  the  plaintiffs  did  not  take  pre- 
caution to  protect  the  defendant  by  fixing  a  reasonable  re- 
serve bid,  but  the  sale  was  made  without  reserve  and  at  a 
ridiculously  low  price.  It  is,  therefore,  clear  that  owing 
to  the  default  of  the  plaintiffs  in  not  taking  proper  mea^ 
sures  to  protect  the  interest  of  the  defendant  by  fixing  a  re- 
serve bid  and  by  postponing  the  sale  when  it  appeared  that 
a  fair  price  could  not  be  secured,  they  did  not  do  their  duty 
in  their  character  as  trustees  for  the  defendant,  and  should 
not  be  allowed  to  recover  the  deficiency  for  which  they  sue. 

I  think  it  proper  to  add  that  there  is  an  additional 
circumstance  which  has  raised  grave  suspicion  in  my  mind, 
and  that  is  the  fact  that  the  man  Shaver  who  bought  the 
horse  for  $425  was  the  man  who  had  been  employed  by 
the  plaintiffs  to  serve  the  notice  of  seizure,  and  who  had 
been  working  around  the  livery  stable  where  the  horse  had 
been  kept  by  the  plaintiffs;  and,  in  addition  to  this,  there 
is  a  further  cause  for  suspicion  in  the  fact  that  the  horse 
was  loaded  on  the  cars  at  Strathcona  the  very  night  of  sale 
and  hurried  away  out  of  the  country.  For  these  reasons 
the  action  must  be  dismissed  with  costs. 

VOL.   vni.    W.L.R.    NO.    11—61 
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July  14th,  1908. 

FULL  COURT. 

NOVAK  V.  ABRAHAMS. 

Covenant — Restraint  of  Trade — Sale  of  Goodwill  of  Bmiuu 
— Informal  Document — Admissibility  of  Parol  Evidence 
to  Supplement — Operation  of  Covenant — T.me  avl  Plac^- 
— Assignment  of  Covenant — Parties — Injunction—Vm- 
ages. 

Appeal  by  defendant  from  judgment  of  Craig,  J.,  7  W.  L 

It.      V'V'V. 

The  ap})eal  was  heard  by  Dugas  and  Macaulay,  JJ. 
F.  T.  Congdon,  K.C.,  for  defendant,  appellant. 
F.  J.  McDougal,  for  plaintiflEs. 

Macaulay,  J. : — ^This  is  an  appeal  from  the  judgment  of 
Mr.  Justice  (Vaig  delivered  on  27th  November,  1907,  and 
the  facts  of  the  case  ore  fully  set  out  in  the  judgment  of  the 
learned  trial  Judge. 

The  action  was  for  damages  and  an  injunction  for  breafii 
of  covenant  contained  in  an  agreement  of  sale  of  good- 
will of  a  wood  business.  The  clauses  of  this  agreement 
that  wo  need  to  consider  for  the  purposes  of  this  appeal 
ore: — 

"  1st.  And  the  second  party  agrees  to  take  the  wood  tk 
first  party  ha>>  on  hand  at  the  present  cost  (purchase  price) 
to  be  paid  as  delivered  by  second  party. 

2nd.  And  it  is  agreed  by  the  party  of  the  firi<t  part  that 
he  will  not  enter  in  the  wood  business  unless  by  consent 
of  second  party .'^ 

I  will  first  deal  with  the  clause  affecting  the  wood  the 
party  of  the  first  part  had  on  hand  at  the  time  the  agree- 
ment was  entered  into  between  the  parties. 

The  evidence  shews  that  some  65  cords  of  wood  which 
the  defendant,  the  party  of  the  first  part,  had  on  hand  at 
the  time  of  the  sale  to  the  plaintiffs,  had  not  been  taken 
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over  by  the  parties  of  the  second  part  as  provided  in  the 
agreement  of  15th  September,  190G,  and  it  was  argued  be- 
fore us  that  on  the  principle  that  the  party  who  seeks 
ledress  should  be  in  good  standing  himself,  the  plaintiffs 
could  not  succeed  in  this  action,  because  they  had  violated 
one  of  the  terms  of  the  agreement  in  not  taking  over  the 
aforesaid  65  cords  of  wood. 

Very  little  evidence  was  offered  on  this  point,  but  the 
plaintiff  Novak  swears  he  was  willing  to  take  over  the  wood 
at  the  cost  price  as  provided  in  the  agreement,  and  that  the 
cost  price  of  said  wood  was  $6  per  cord,  but  the  defendant 
refused  to  deliver  the  wood  to  him  at  said  price,  and  de- 
manded $10  per  cord  for  the  same,  which  he  refused  to  pay, 
and  this  evidence  is  in  no  way  contradicted.  True,  the 
plaintiff  Novak  did  not  express  himself  in  the  words  I  have 
used,  but  what  I  have  said  is  the  substance  of  his  evidence, 
and  on  that  evidence  it  would  appear  that  the  reason  the 
M'ood  was  not  taken  over  as  provided  by  the  contract  was 
owing  to  the  refusal  of  the  defendant  to  deliver  it  according 
to  the  terms  of  the  contract,  and  not  through  the  neglect 
or  default  of  the  plaintiffs. 

The  next  clause  of  the  agreement  which  we  are  called 
upon  to  consider  is  really  the  crucial  point  iu»  the  case,  and 
it  was  contended  by  counsel  for  the  appellant  that  this 
clause,  by  which  the  defendant  agreed  not  to  enter  into 
the  wood  business  unless  by  consent  of  the  plaintiffs  (I 
use  the  expression  "plaintiffs''  as  the  partner  of  the  ori- 
ginal plaintiff  was  added  a  party  plaintiff  by  the  trial 
Judge),  being  unlimited  in  time  and  space,  is  wholly  in 
restraint  of  trade  and  contrary  to  public  policy,  and  there- 
fore void. 

Many  authorities  were  cited  and  are  to  be  found  on  this 
point,  and  are  not  without  a  very  considerable  conflict  of 
opinion  in  the  views  expressed  by  the  different  Judges  who 
delivered  the  judgments.  The  learned  trial  Judge  was  of 
opinion  that  the  parol  evidence  offered  him  at  the  trial, 
and  which  was  received  without  objection,  clearly  estab- 
lished the  fact  that  the  parties  to  the  agreement  were  all 
residents  of  Dawson,  and  that  the  wood  business  intended  to 
be  conveyed  was  a  wood  business  carried  on  in  Dawson,  and 
that  the  clause  providing  that  the  defendant  was  not  to 
enter  into  the  wood  business,  unless  by  consent  of  the  plain- 
tiffs, meant  that  he  would  not  enter  into  the  wood  business 
in  Dawson  ^athout  the  consent  of  the  plaintiffs,  and,  on  the 
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authorities  cited  by  him,  he  amended  the  agreement  accord- 
ingly, and  then,  having  come  to  the  conclusion  that  the 
restraint  was  not  unreasonable,  he  held  the  agreement  to  be 
valid. 

If  the  trial  Judge  was  right  in  introducing  parol  evidence 
to  explain  this  agreement,  and  I  am  of  opinion  that  he  was 
right  in  so  doing,  then  I  think  under  the  authorities  he  was 
warranted  in  holding  the  agreement  valid.  But,  apart  from 
the  oral  evidence,  I  think  we  have  a  right  to  look  at  the 
agreement  as  we  find  it,  and  see  what  is  the  reasonable  con- 
struction to  be  placed  upon  it. 

Tn  Duboski  v.  Goldstein,  [lS9t»]  1  Q.  B.  478,  Ud 
lusher,  at  p.  481,  says:  "It  is  an  ordinary  canon  of  con- 
struction that  the  meaning  of  words  in  an  agreement, 
which,  taken  by  themselves,  are  quite  general,  may  be  con- 
fined to  a  particular  subject  matter  with  which  the  partita 
were  dealing.  Here  I  think  the  parties  to  the  agreement 
were  dealing  with  the  business  then  carried  on  by  thf 
plaintiff  in  Whitechapel  and  St.  George's  in  the  east,  and 
the  scope  of  this  agreement  will  be  limited  by  reference  to 
that  locality." 

In  tlie  case  before  us,  although  the  agreement  does  not 
shew  where  the  business  is  carried  on,  except  that  it  de- 
fines it  as  being  carried  on  at  No.  Ill,  Third  avenue  south, 
the  only  conclusion  a  reasonable  mind  can  arrive  at,  is,  that 
it  was  meant  to  describe  the  business  as  being  carried  '>n 
at  Xo.  Ill,  Third  avenue.  South  Dawson;  and,  that  being  the 
case,  although  it  is  not  limited  as  to  time,  I  think  the  trend 
of  the  great  majority  of  the  later  cases  is  to  hold  that, 
if  the  restraint  is  not  unreasonable,  the  agreement  is  valid. 

Cotton,  L.J.,  in  Davies  v.  Davies,  36  Ch.  D.  at  pp.  o'i^ 
et  seq.,  in  a  strong  judgment,  takes  the  opposite  view,  which 
is  opposed  by  Fry,  L.J.,  in  the  same  case,  the  last  named 
1  eing  the  Judge  who  decided  the  case  of  Rousillon  v. 
Kousillon,  14  Ch.  D.  3r)l.  Tlie  majority  of  the  Judges, 
liowevcr,  liave  preferred  to  a(loj)t  the  views  expressed  by 
Fry,  L.J.,  in  Kousillon  v.  Rousillon,  rather  than  those  of 
Cotton,  L.J. 

Tlie  case  of  Maxim  Xordenfelt  Gun  Co.  v.  Xordenfelt. 
[1893]  1  Cli.  630,  is  a  strong  decision  in  favour  of  the 
latter  view,  shewing  the  change  that  ha«  taken  pla^^  "^ 
the  views  formerly  held  in  regard  to  this  question. 
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There  is  evidence  that  there  was,  at  least,  one  other 
wood  dealer  in  Dawson,  and  I  am  of  opinion^  on  the  whole, 
that  this  clause  in  the  contract,  considering  all  the  circum- 
stances, is  not  so  unreasonable  as  to  be  held  to  be  invalid. 
Having  come  to  that  conclusion,  I  think  the  evidence  clearly 
i^hevrs  that  the  defendant,  if  he  did  not  actually  enter  into 
the  wood  business  himself,  which  I  am  strongly  inclined 
to  think  he  did,  at  least  used  all  his  influence  in  securing 
customers  for  Mahon,  who  was  his  partner  in  other  ventures, 
and  endeavoured,  as  far  as  possible,  to  attract  his  old 
customers  to  deal  with  Mahon,  and  not  to  deal  with  the 
plaintiffs. 

The  amount  of  damages  awarded  was  not  excessive,  and 
J  am  of  opinion  that  the  injunction  should  be  maintained, 
and  that  this  appeal  should  be  dismissed  with  costs. 

DuGAS,  J.: — I  regret  to  have  to  enter  a  dissent  in  this 
case.  The  contract  between  the  parties  was  in  restraint  of 
trade,  and  I  find  that  there  is  so  much  vagueness  in  the 
agreement,  in  the  statement  of  claim,  in  the  statement  of 
particulars,  and  the  proof,  that  I  cannot  bring  my  mind 
to  a  conclusion  in  favour  of  the  respondents. 

This  restraint  consists  in  the  undertaking  on  the  part  of 
the  defendant  not  to  go  into  the  wood  business  again 
wihout  the  consent  of  the  purchasers.  In  suing,  this  neces- 
sitated an  averment  on  the  part  of  the  latter  that  "  the  de- 
fendant had  entered  into  the  wood  business  again  without 
such  a  consent. '^ 

At  p.  29  of  vol.  2  of  the  Am.  &  Eng.  Encyc.  of  T^w  a 
number  of  cases  are  cited  where  it  is  maintained  that  the 
proof  of  such  negative  matters  rests  upon  the  plaintiff  gen- 
erally, who,  at  least,  has  to  make  a  prima  facie  case  in  that 
behalf  in  order  to  shift  the  burden  upon  the  defendant.  I 
think  that  the  law  is  very  clear  on  the  point.  The  plaintiffs 
should  have  made  of  it  a  special  averment,  and,  in  this 
particular  case,  a  straight  proof  of  no  consent  having  been 
given.  They  do  not  do  so.  Xovak  in  answering  certain 
fjuestions  only  gives  us  a  vague  idea  that  he  did  not  consent, 
by  saying  that  he  told  the  defendant  to  stop  dealing  in 
wood;  but  this  does  not  prove  that  the  consent  was  not 
given  before. 

In  their  statement  of  particulars  the  plaintiffs  say  that 
they  have  suffered  damage  by  reason  of  the  acts  of  the 
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defendant  complained  of  ra  the  statement  of  claim  in  this 
action.  The  breaches  of  said  agreement  mentioned  in  the 
statement  of.  particulars  are,  amongst  others,  the  sale  of 
wood  to  Mrs.  Hiel,  Mrs.  Shiner,  Mike  Stone,  and  others, 
and  by  reason  of  the  defendant  advertising  himself  a?  a 
wood  dealer  and  in  carrying  on  a  wood  business  in  Dawson. 
There  again  there  is  no  negative  averment. 

The  proof  does  not  satisfactorily  shew  the  space  within 
which  the  defendant's  business  was  carried  on,  and  within 
which  he  should  be  restrained  from  continuing  the  same. 

The  learned  trial  Judge  permitted  the  plaintiffs  to  go, 
and  I  think  rightly,  beyond  the  terms  of  the  contract,  and 
to  prove  within  what  area  they  were  doing  business.  Even 
with  the  proof  it  is  not  clear  where  the  business  existed 
exactly ;  whether  only  within  the  limits  of  Dawson  or  how 
far  outside.  The  proof  only  refers  to  the  business  carried 
on  at  111  Third  avenue.  This  does  not  properly  estahlish 
the  area. 

The  defendant  had  some  wood  at  Moosohide,  outside  of 
Dawson  (about  65  cords).  Whether  this  formed  part  of 
this  business  or  not  is  not  clearly  made  out. 

The  authorities  do  not  seem  to  be  always  clear  as  to 
the  principles  which  should  now  govern  such  agreements  in 
restraint  of  trade.  In  the  case  of  Duboski  v.  Goldstein. 
[1896]  1  Q.  B.  478,  the  Judges  seem  to  have  been  influenced 
by  the  fact  that  the  prohibition  to  interfere  was  Umited 
to  present  and  future  clients,  though  one  of  the  Jndges 
thought  that  the  contract  should  be  severed  and  the  injnnc- 
tion  applied  only  to  clients  existing  at  the  time  of  the 
contract. 

This  shews  that  some  consideration  has  to  be  given  still 
to  time  and  space,  notwithstanding  the  special  case  of 
Maxim  Xordenfolt  Gun  and  Ammunition  Co.  v.  Nordenfelt, 
[1893]  1  Ch.  630. 

Upon  the  whole  I  think  that  the  plaintiffs  have  not 
made  their  ca«^e  properly,  and  I  would  be  in  favour  of 
maintaining  the  appeal. 

Appeal  dismissed,  the  Court  being  divided. 
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July  18th,  1908. 

full  court. 

BARRETTE  v.  CAXADIAX  BANK  OF  COMMERCE 
AND  SYXDICAT  LYONXAIS  DU  KLONDIKE. 

Banks  and  Banking — Collateral  Svcurify  Deposited  with 
Bank  to  Secure  Pa^yment  of  Promissory  Notes  and  Ad- 
vances — Memorandum  of  Hypothecation — Judgment  — 
Settlement — Account — Fiduciary  Relationjih ip — Trustees 
— Breach  of  Trust — Failure  to  Exercise  Due  Diligence  in 
Realizing  Securities — Bona  Fides — Tender  of  Reconvey- 
ance— Laches — Interest — Rate  of — Overpayment — Illegal 
Rate — Contract — Pass-book — Estoppel — Parties — Costs, 

Appeal  by  the  defendants  the  Canadian  Bank  of  Com- 
merce from  the  judgment  of  Craig,  J.,  delivered  8th  Febru- 
ary, 1908,  7  W.  L.  R.  659,  and  from  a  supplementary  judg- 
ment delivered  by  him  on  2nd  March,  1908. 

The  appeal  was  heard  by  Dugas  and  Macaulay,  JJ. 

F.  J.  Stacpoole,  for  the  appellants. 

Henry  C.  Bleecker,  for  defendants  I^e  Syndicat  Lyonnais 
du  Klondike. 

F.  T.  Congdon,  K.C.,  and  J.  B.  PattuUo,  K.C.,  for  plain- 
tiff. 

Macaulay,  J.: — ^There  is  very  little  dispute,  if  any,  on 
the  facts,  and,  after  examining  the  evidence  and  exhibits 
on  this  appeal,  I  have  no  hesitation  whatever  in  confirming 
the  learned  trial  Judge  generally  in  his  findings  of  fact. 

The  defendant  bank  in  their  statement  of  defence  in  this 
action  endeavour  to  take  two  positions,  viz.,  that  of  trustees 
under  the  assignment  of  Barrette  to  them,  and  claim  tliat 
as  such  trustees  they  acted  bona  fide  and  providently  in  the 
interest  of  the  cestui  que  trust,  and  as  a  prudent  man  of 
business  would  manage  his  affairs.  They  also  take  the 
position  that  under  the  hypothecation  agreement  of  22nd 
June,  1901,  they  had  the  right  to  make  any  compromises  they 
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chose  without  any  reference  to  the  plaintiff;  neither  of 
which  positions  they  fairly  take  in  their  pleadings.  Clearly 
the  position  cannot  be  maintained  that  under  the  hypothe- 
cation agreement  they  had  the  right  to  make  the  compromise 
they  did  make,  as  the  defendants  the  Syndicat  Lyonnais  had 
ample  means  of  satisfying  the  full  amount  of  the  judgment 
obtained  against  them,  and  actually  were  permitted  to  draw 
down  some  $9,000  odd  that  had  been  deposited  in  Court. 
This  is  such  a  plain  proposition  of  law  that  it  is  useless 
to  cite  authority  in  support  of  it. 

If,  on  the  other  hand,  they  acted  as  trustees  for  the 
plaintiff,  and  it  is  impossible  for  the  defendants  to  escape 
this  position,  were  they  justified  in  making  the  compTomise? 
It  was  urged  by  counsel  for  the  bank  that  under  the  order 
of  6th  May,  1903,  which  order  contains  the  terms  of  the 
settlement  between  the  defendant  bank  and  the  Syndicat 
Lyonnais,  the  rights  of  the  plaintiff  in  the  action  were  pre- 
served to  him.  What  were  the  rights  of  Barrette,  the  pre- 
sent plaintiff,  in  that  action  ?  His  only  rights  were  to  pur- 
sue his  appeal  on  the  judgment  obtained  against  him  on  the 
counterclaim,  which  rights  he  could  pursue  independently 
of  the  bank,  and  which  he  did  pursue,  and  on  which  he 
eventually  succeeded  before  the  Privy  Council;  and  his 
right  to  proceed  in  the  name  of  the  bank  and  recover  the 
balance  coming  to  him  on  the  judgment  obtained  against 
the  Syndicat  Lyonnais  after  the  claim  of  the  bank  had  been 
satisfied ;  and  it  is  admitted  that  the  balance  due  him  on 
that  judgment,  after  the  bank's  claim  had  been  satisfied, 
was  about  $25,000. 

True,  the  bank  obtained  judgment  against  Barrette  for 
the  sum  of  $101,204.15,  to  which  they  were  not  entitled, 
and  which  they  obtained  by  altering  the  approved  minutes 
of  judgment  and  substituting  new  minutes,  which  misled 
the  Judge  making  the  order,  and  which  said  judgment  was 
set  aside,  although  the  application  to  set  the  same  aside 
was  strenuously  opposed  by  the  bank;  such  conduct,  in  my 
opinion,  being  highly  improper  and  unworthy  of  the  bank 
and  their  solicitors. 

The  judgment  obtained  in  the  suit  of  the  bank  against 
tho  Syndicat  Lyonnais  for  $101,204.15  wa^s  set  aside  hy  a 
consent  order  made  by  Craig,  J.,  on  6th  May,  1903,  the 
consent  being  signed  by  Messrs.  Clark,  Wilson,  &  Staopoole, 
solicitors  for  the  bank,  and  by  Mei^srs.  Bleecker  &  DeJournel, 
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Bolicitors  for  the  Syndicat  Lyonnais,  Craig,  J.,  having  been 
the  trial  Judge  who  had  pronounced  the  original  judgment. 

It  was  argued  by  counsel  for  the  bank  that  so  much  of 
this  order  as  purported  to  set  aside  the  original  judgment 
was  null  and  void,  and  of  no  effect,  and  in  support  of  such 
contention  he  cited  the  case  of  The  Bell  Cairn,  54  L.  J.  P. 
&  A.  88,  and  55  L.  J.  P.  &  A.  3.  The  learned  Judges  who 
heard  that  application  in  the  first  instance,  and  on  appeal, 
were  all  of  opinion  that  the  order  made  by  the  registrar  to 
set  aside  a  judgment  obtained  by  consent  of  parties  was 
null  and  void,  but  they  stated  that  had  the  order  been  made 
by  the  Judge  before  whom  the  judgment  was  obtained  in 
the  first  instance  it  might  have  been  valid.  Lord  Esher, 
M.R.,  doubted  the  power  of  the  trial  Judge  to  set  aside  the 
judgment  unless  for  fraud.  Cotton,  L.J.,  was  of  opinion 
that  the  trial  Judge  could,  by  consent  of  the  parties,  set  the 
judgment  aside.  In  the  case  of  Canadian  Bank  of  Com- 
merce V.  Lo  Syndicat  Lyonnais  above  mentioned,  it  was 
the  trial  Judge  who  made  the  order  setting  aside  the  judg- 
ment, and,  even  if  the  judgment  was  not  legally  set  aside, 
it  was  settled  by  the  order  of  6th  May,  1903,  and  could 
not  be  proceeded  upon  again,  and  the  Bell  Cairn  case  is 
authority   for  this  proposition  of  law. 

The  action  upon  which  the  bank  obtained  judgment 
against  Le  Syndicat  Lyonnais  was  brought  upon  the  note 
given  by  Le  Syndicat  Lyonnais  to  Barretto,  and  the  mort- 
gages given  as  collateral  thereto,  and  assigned  by  Barrette 
to  the  bank:  and  I  am  of  the  same  opinion  as  the  trial 
Judge,  that  the  securities  having  boon  sued  upon  and  judg- 
ment obtained  upon  them,  they  became  merged  in  the  judg- 
ment, and  that  judgment  having  boon  settled  between  the 
bank  and  the  syndicat,  Barrette  could  not  now  proceed 
against  the  syndicat  upon  these  securities.  Counsel  for 
the  bank,  however,  argued  th^i  tho  securities  were  not 
merged  in  the  judgment,  and  the  bank  still  held  the  same 
unini paired,  and  were  now  willing  to  hand  them  over  to  the 
plaintiff,  but  could  not  safely  have  done  so  until  after  the 
judgment  of  the  Privy  Council  in  that  case  had  been  pro- 
nounced and  made  a  judgment  of  this  Court. 

On  the  hearing  before  us  I  asked  if  any  evidence  had 
been  submitted  shewing  the  value  6f  the  securities  at  the 
date  of  the  judgment  of  the  Court  en  banc  here,  and  at 
the  time  the  judgment  of  the  Privy  Council  became  a  judg- 
ment of  this  Court,  and  it  was  admitted  bv  counsel  for  all 
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parties  that  no  such  evidence  had  been  offered  at  the  trial 
of  this  action.  I  then  stated  that  I  thought  we  should 
direct  that  evidence  should  be  taken  on  this  point,  as  the 
Court  was  entitled  to  be  possessed  of  all  the  facts  in  con- 
nection with  this  ease,  and,  on  considering  the  case,  I  be- 
came further  convinced  that  such  evidence  should  be  given 
if  it  could  be  obtained,  and,  although  from  the  view  I  per- 
sonally take  of  this  case  such  evidence  would  not  affect  my 
judgment,  still,  after  a  conference  with  ray  brother  Duga?. 
we  decided  to  direct  that  such  evidence  be  taken  in  open 
Court  before  us  in  the  presence  of  counsel,  under  Rule  515 
of  our  Judicature  Act  as  amended,  and  the  evidence  so 
taken  shews  that  the  chattel  securities  have  almost  wholly 
disappeared,  an<J  at  the  date  of  this  triaJ  were  practically 
valueless,  and  that  the  mining  securities  have  become  ven' 
nmch  depreciated  in  value,  as  the  mining  claims  had  been 
almost  wholly  worked  out  by  the  placer  mining  method? 
before  the  date  of  this  trial ;  but  these  securities  were  valu- 
able in  the  month  of  Februar)%  1903,  when  judgment  wa? 
first  rendered  in  the  ca^^e  of  Canadian  Bank  of  Commerce  v. 
Syndicat  Lyonnais  et  al. 

At  the  time  of  the  settlement  between  the  bank  and  the 
Syndicat  Lyonnais  the  plaintiff  Barrette  in  this  action,  who 
had  reposed  the  utmost  confidence  in  the  bank,  and  had 
placed  himself  entirely  in  their  hands,  was  studiously  ex- 
cluded from  participating  in  that  settlement,  and,  notwith- 
standing the  objections  raised  by  his  solicitors,  the  settle- 
ment was  proceeded  with,  and  all  information  regarding  the 
same  withheld  from  him. 

The  evidence  shews  that  the  settlement  was  made  with- 
out advice  of  counsel,  as  found  by  the  trial  Judge,  notwith- 
standing the  efforts  of  the  bank  to  shew  that  it  was  made 
upon  such  advice.  All  attempts  of  Barrette  and  his  solici- 
tors to  obtain  a  statement  from  the  bank  were  unsuccessful. 
and,  even  after  the  judgment  of  the  Privy  Council  became 
fl  judgment  of  this  Court,  the  bank  refused  to  proceed 
against  the  syndicat  to  obtain  the  balance  due  to  Barrette,  t>r 
to  assign  the  securities  to  him  to  enable  him  to  proceed. 
They  now  attempt  to  justify  their  position  by  saying  that 
they  did  not  obtain  the  full  amount  of  their  indebtedness 
from  Barrette  in  the  settlement  with  the  Syndicat  Lyonnai>. 
and  that  until  he  paid  the  balance  they  were  entitled  to 
retain  the  securities,  when,  by  their  settlement  with  the 
Syndicat,  they  could  not  have  taken  any  further  action  upon 
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them.  And  also  Mr.  Cameron,  the  local  manager  of  the 
bank,  in  his  letter  of  17th  July,  1904,  marked  as  exhibit 
'^  M  '*  in  this  action,  to  Messrs.  Pattullo  &  Kidley,  Barretters 
solicitors,  states  that  **  the  bank  are  not  making  any  demands 
upon  Barrette.^^ 

The  learned  trial  Judge  found  the  bank  guilty  of  wilful 
default  in  their  dealings  as  trustees  with  Barrette,  and  there- 
fore liable  to  damages,  and  I  think  he  was  fully  justified  in 
arriving  at  that  conclusion. 

Many  authorities  were  cited  by  the  trial  Judge  in  su])- 
port  of  his  view,  in  which  I  entirely  concur,  and  it  is  there- 
fore unnecessary  for  me  to  deal  further  with  the  cases  cited 
to  us  on  this  point  on  the  argument,  nearly  all  of  which 
are  referred  to  in  the  judgment  of  the  learned  trial  Judge. 

The  question  of  the  rate  of  interest  charged  was  settled 
by  this  Court  in  the  case  of  Benallack  v.  Bank  of  British 
North  America,  and  our  decision  in  that  case  followed  in 
other  cases,  and  is,  therefore,  binding  upon  us.  In  that  case 
we  held  shortly  that  where  interest  was  paid  voluntarily, 
no  matter  what  the  rate,  it  could  not  be  recovered  back; 
but  where  not  so  paid  the  bank  were  only  entitled  to  charge 
interest  at  the  rate  of  7  per  cent,  per  annum;  and,  as  I 
understand  it,  that  is  the  view  the  trial  Judge  has  adopted 
in  this  case. 

The  judgment  appealed  from  should  be  amended  by 
striking  out  the  words  *' trustee  for"  in  second  line  of  the 
first  declaration  and  by  inserting  after  the  words  **  liable  to  " 
in  said  second  line  the  words  *'  account  to,'^  as  applied  for  on 
the  argument. 

I  am  of  the  opinion,  therefore,  that  the  judgment  should 
be  confirmed,  and  that  the  appeal  should  be  dismissed  with 
coBts.  No  costs  allowed  to  either  party  for  obtaining  fur- 
ther evidence  submitted  this  dr.y. 

DuGAS,  J.  :^ — There  are  documents  in  the  record  refer- 
ring to  my  personal  position,  and  to  some  of  my  actions  in 
the  present  case,  about  which  I  think  it  is  but  right  that  T 
should  give  some  explanation. 

After  the  disposal  by  this  Court  en  banc  of  the  case  of 
Canadian  Bank  of  Commerce  v.  Syndicat  Lyonnais  du 
Klondike  and  Barrette,  and  when  the  parties  were  no  more 
before  us,  Mr.  0.  H.  Clark,  of  the  firm  of  Clark,  Wilson,  & 
Stacpoole,  who  had  all  through  acted  for  Barrette  as  well  as 
for  the  bank,  and  who  was  still  representing  himself  as  act- 
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ing  in  Barrette's  interest,  came  to  me  and  asked  me  to 
mention  to  Barrette  that  the  syndicat  were  offering  $3,000 
ill  settlement  of  all  claims,  the  bank  having  been  satisfied 
otherwise  by  the  syndicat.  I  conld  see  that  Mr.  Clark  was 
anxious  that  Barrette  should  accept,  and  I  supposed  then, 
as  I  do  now,  that  he  thought  I  could  influence  Mr.  Barrette 
in  that  behalf.  Mr.  Clark  continued  to  call  upon  me  at 
different  intervals,  and  each  time  mentioned  larger  suras 
which  the  syndicat  would  consent  to  pay,  and  this  until  he 
reached  $15,000.  I  do  not  remember  whether  in  each  case 
1  spoke  to  Mr.  Barrette  of  the  offers  made,  though  I  am 
certain  that  I  mentioned  that  of  the  $15,000,  but  in  no 
instance  did  I  advise  him  to  accept  or  to  refuse. 

I  think  that  it  was  at  about  that  time  that  Mr.  Clark- 
severed  his  connection  with  the  firm  of  Clark,  Wilson,  k 
Stacpoole,  and  left  the  Territory,  and  I  suppose  that  it  is 
on  that  account  that  Mr.  Stacpoole  himself  spoke  to  me 
about  the  matter.  Barrette  having  told  me  that  he  would 
accept  the  $15,000,  provided  all  costs  were  paid,  I  did  really 
mention  to  Mr.  Stacpoole,  as  I  thought  then,  confidentially, 
that  perhaps  the  bank  would  find  some  advantage  in  paying 
those  costs,  as  it  would  free  them  from  any  further  litigation 
as  to  their  obligation  to  reimburse  illegal  and  compound  in- 
terest charged  to  Barrette  and  paid  by  him,  and  varying  from 
9  to  30  per  cent. 

I  did  say  to  Mr.  Stacpoole  that  I  had  (as  1  still  have)  doubts 
upon  the  question,  but  in  speaking  so  to  Mr.  Stacpoole 
I  never  intended  to  prevent  any  settlement  or  to  interfere  in 
any  way  in  the  same.  I  only  discussed  this  matter,  as  often  it 
is  done  in  similar  and  other  circumstances  between  Judges 
and  members  of  the  bar ;  and  if,  in  any  way,  I  shewed  some 
interest  during  tlie  calls  made  upon  me  by  either  Mr.  Clark 
or  Mr.  Stacpoole,  it  was  rather  in  favour  of  the  bank,  which  I 
tbouglit  would  be  benefited  by  any  such  settlement  if  made; 
and,  therefore,  wlien  Mr.  Cameron,  in  one  of  his  letters  to 
his  superiors,  says  that  I  was  interesting  myself  "  in  an  un- 
warranted and  anything  but  judicial  manner  in  endeavouring 
to  have  the  case  settled  to  Barrette's  advantage,'^  he  simply 
makes  a  false  statement.  He,  besides,  refers  to  the  relations 
existing  between  some  of  my  family  and  Mr.  Barrett-e,  and 
doubts,  for  that  reason,  my  impartiality  between  the  hank 
and  Barrette.  I  may  say  that  all  through  I  was  kept  under 
the  impression  that  the  bank  were  remaining  truthful  to  Bar- 
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relte,  ami  llial  thev  still  lookeil  f«>r  his  inlen'^its,  as  aW^  Mr. 
Stacpoole,  his  ii>uns<fl.  I  did  not  know  then  that  Innli  had 
so  betrayed  tlieir  trusts  bv  turning  tlieir  backs  to  him  without 
even  an  honest  warning;  and  I  was  far  from  dreaming  that 
where  my  servic-es  were  so  S4nii:ht  it  was  to  have  the  iKvasitMi 
of  keeping  a  sort  of  "  lying  in  wait  "  on  me  for  reasi>ns  which 
1  cannot  understand,  as  it  would  apjx^ar  by  the  notes  can*- 
fuJly  kept  of  my  conversations  with  Mr.  otiU»p'.H>le,  and  the 
kind  of  satisfaction  which  he  shews  in  minutely  reporting 
the  same,  even  when  1  had  asked  him  to  consider  them  as 
confidential  between  ourselves. 

Being  personally  concerned,  I  will  not  qualify  this  actiim 
of  ^fr.  Stacj)oole,  and  will  leave  it  to  his  own  conscience 
to  consider  whether  his  action,  which  I  must  admit  has 
been  ver}*  painful  to  me,  was  strictly  correct,  though  I  will 
express  regret  for  the  Bench  and  for  the  Bar  that  this  should 
have  happened,  as  it  tends  to  lessen  the  good  relationship  of 
both  and  to  make  the  former  mistrustful  in  its  dealings  with 
certain  lawyers. 

It  must  be  at  about  that  time  that  an  application  was  made 
before  me  to  annul  and  set  side  the  judgment  termed  by  the 
learned  Judge  who  signed  it  a  ^'  snap  judgment,''  in  the  case 
of  the  bank  against  the  syndicat  and  Barrette.  Mr.  Justice 
Craig  was  then  absent  from  the  Territory.  My  view  was 
that  the  judgment  as  against  Barrette  was  absohitely  null. 
However,  I'  did  not  feel  like  interfering  in  the  matter,  and  1 
thought  that  I  should  refer  the  question  to  the  .Fudge  whose 
good  faith  had  been  surprised.  This  necessarily  delayed  the 
issue  for  some  months. 

When,  on  account  of  having  expressed  those  views  to  ^Ir. 
Stacpoole,  my  impartiality  is  doubted  by  Mr.  Cameron,  my 
answer  to  the  same  is  my  refusing  to  make  an  adjudication, 
by  referring  the  ai)plication  to  Mr.  Justice  Craig  himself. 
In  that  first  case  of  the  bank  against  the  syndicat  and  Bar- 
rette I  personally  knew  of  some  facts  which  were  falsely  stated 
by  some  of  the  witnesses.  On  that  account  T  did  all  I  could 
not  to  sit  when  the  case  came  before  us;  not  because  of  tlu^ 
relations  existing  between  some  of  my  family  and  Barrette. 
and  which  is  not,  under  the  law,  a  cause  of  discpialification, 
but  because  I  did  not  feel  at  ease  to  sit  in  a  case  where  1 
knew  of  some  perjury ;  and  T  may  declare  here  that  whatever 
friendship  may  have  existed,  and  may  exist,  between  Mr.  Bar- 
ette  and  myself,  was  not  closer  than  that  which  1  thought 
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then  existed  between  myself  and  Mr.  Cameron,  and  the  coun- 
sel for  the  bank.    In  this  limited  society  the  Judges  are  daily 
exposed  to  meet  litigants  with  whom  they  are  on  tenns  of 
very  close  social  relationship;  which  never,  I  am  proud  to 
say,  interfere  with  the  due  accomplishment  of  their  duties. 
Feeling  that  my  mind  was  as  free  in  this  case  as  in  any 
similar  case,  I  thought  it  would  be  against  my  duty  to  yield 
to  the  suggestion  which  was  made  on  behalf  of  the  bank  in 
this  present  case,  to  make  a  declaration  that  I  did  not  desire 
to  sit  tliereon.     However,  as  my  brother  Macaulay  is  of  the 
opinion  that  the  judgment  of  the  learned  trial  Judge  should 
be  confirmed,  to  put  the  parties  perfectly  at  ease  in  the  matter, 
1  will  refrain  from  expressing  any  opinion  as  to  the  merits  of 
the  case,  otherwise  than  by  concurring  to  give  effect  to  the 
judgment  of  Mr.  Justice  Macaulay. 


SASKATCHEWAH. 

Lamont,  J.  August  3rd,  1^08. 

TRIAL. 

KUTLEDGE  v.  A8TELL. 

Slander — Proof  of  Defamaiorij  Words — Pleading—Variance 
—Words  Affecting  Plaintiff  in  his  Trade— Not  Ne-ce^^ry 
to  Prove  Special  Damage — Damages — Costs, 

Action  for  slander. 

R.  W.  Shannon,  Saskatoon,  for  plaintiff. 

H.  L.  Jordan,  Saskatoon,  for  defendant. 

Lamont,  J.: — The  statement  of  claim  charges  the  •cl^ 
fendant   with   uttering  two  slanderous  statement*:— 

''  1.  That  on  or  about  the  13th  day  of  August,  iW'. 
the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  ])laint.iff  in  relation  to  his  said  business  a*  ^ 
liorso  dealer  the  following  words:  *  Don^t  buy  any  torses 
from  that  man;  his  horses  are  drugged,  and  when  joti 
have  them  a  while  they  go  down;'  meaning  thereby  that 
the  plaintiff  cheated  or  was  guilty  of  fraudulent,  corrupt 
and  dishonest  practices  in  his  trade. 
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"  2.  That  on  or  about  the  24th  day  of  August  the  defend- 
ant falsely  and  maliciously  spoke  and  published  of  the  plain- 
tiff in  relation  to  his  said  business  as  a  horse  dealer  the  follow- 
ing words :  *  I  wouldn't  have  anything  to  do  with  his  Horses ; 
they  are  drugged,  there  is  antimony  in  the  drugs  and  it  swells 
them,  but  when  you  work  them  they  go  down.  There  is  a 
grey  horse  there  that  has  been  returned  to  him  twice '/  mean- 
ing thereby  that  the  plaintiff  was  guilty  of  fraudulent  and  dis- 
honest practices  in  his  trade." 

As  to  the  first  count,  Elizabeth  Goodall  testified  that  in 
August,  1907,  the  defendant  was  at  her  house  for  dinner,  and 
that  upon  learning  that  they  were  going  to  buy  a  team  of 
horses  from  the  plaintiff  the  defendant  said :  "  He  drugged 
his  horses  and  when  they  were  fed  as  an  ordinary  horse  they 
would  go  down."  The  defendant  admitted  being  present  on 
the  occasion  referred  to,  but  denied  using  the  words  set  out 
in  the  statement  of  claim  or  the  words  sworn  to  by  Elizabeth 
Goodall.  He  said  that  on  that  occasion  they  did  not  discuss 
the  plaintiff's  horses  at  all. 

As  to  the  second  count,  John  Goodall,  father  of  Elizabeth 
Goodall,  testified  that  he  went  .to  the  plaintiff's  stable  to  buy 
a  team  of  horses;  that  the  plaintiff  was  not  at  home;  that 
he  saw  the  defendant,  whose  place  adjoins  the  plaintiff's 
stable,  and  he  asked  the  defendant  if  he  knew  anything  about 
the  plaintiff's  horses,  and  that  the  defendant  said  in  reply 
that  "  he  would  have  nothing  to  do  with  his  (plaintiff's) 
horses,  that  his  horses  were  drugged,  that  they  were  blowed  up 
with  antimony,  and  would  go  all  to  pieces."  He  then  asked  the 
defendant  about  a  grey  mare  plaintiff  had,  and  defendant  said 
"  that  he  knew  the  mare  and  that  she  had  been  returned  sev- 
eral times."  The  witness  gave  the  date  of  this  conversation 
as  the  month  of  June,  but  in  this  I  am  satisfied  he  was  mis- 
taken, as  other  portions  of  the  evidence  shew  that  it  took  place 
in  August.  The  defendant  admitted  having  a  conversation 
with  Mr.  Goodall,  but  denied  using  the  language  attributed 
to  him. 

Another  witness  called  by  the  plaintiff  testified  that  the 
defendant  stated  to  him  "  that  he  would  not  do  Rutledge  any 
good." 

It  will  be  observed  that  the  alleged  slanderous  words  testi- 
fied to  by  the  witnesses  are  not  exactly  the  words  charged  in 
the  statement  of  claim.     This,  however,  is  not  necessary.     In 
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Eeilander  v.  Bengert,  7  W.  L.  R.  81)1,  the  learned  Chiei 
Justice,  in  giving  the  judgment  of  the  Court  en  banc,  said: 
"  It  is  not  necessary  to  prove  all  the  words  alleged ;  enough  has 
been  proved  to  establish  tJiat  an  offence  of  the  character 
alleged  in  the  statement  of  claim  was  imputed  by  the  word?." 
Here  the  offence  imputed  to  the  plaintiff  was  that  he  dragged 
the  horses  he  had  for  sale,  and  the  evidence  satisfies  me  tha: 
the  defendant  on  the  occasion  testified  to  by  Elizabeth  Good  all 
did  impute  this  offence  to  the  plaintiff,  and  imputed  it  in 
practically  the  language  of  the  statement  of  claim. 

The  words  used  affect  the  plaintiff  in  his  trade  or  bu^ine*, 
and  are,  therefore,  actionable  without  proof  of  special  damage 
being  sustained  thereby. 

On  the  second  count,  as  the  witness  John  Goodall  was  evi- 
dently mistaken  as  to  the  time  when  the  conversation  took 
place,  I  hold  that  this  charge  has  not  been  proven. 

There  will  be  judgment  for  the  plaintiff  on  the  first  count 
charged  in  the  statement  of  claim.  I  fix  the  damages  at 
$100.     The  plaintiff  will  have  his  cost«  of  the  action. 
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SASKATCHEWAN. 

Lamoxt,  J.  August  5th,  1908. 

TRIAL. 


O'NEIL  V.  DRINKLE. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Failure 
of  Vendors  to  Procure  Title — Statute  of  Frauds — Mem- 
orandum in  Writing — Purchaser's  Damages  for  Loss  of 
Bargain — Measure  of  Damages. 

Action  for  specific  performance  of  a  contract  for  the  sale 
of  land  by  the  defendants  to  the  plaintiff,  or  for  damages. 

J.  D.  Ferguson,  Saskatoon,  for  plaintiff. 
H.  W.  Brown,  Saskatoon,  for  defendants. 

Lamont,  J. : — Some  time  prior  to  10th  August,  1905,  the 
plaintiff  called  at  the  office  of  the  defendants,  who  were  land 
agents  in  Saskatoon,  and  asked  if  they  could  sell  him  the 
south-west  quarter  of  section  5,  township  34,  range  9,  west 
of  the  third  meridian,  which  contained  120  acres,  and  at  what 
price.  The  defendants  quoted  him  $7  per  acre.  The  plain- 
tiff thought  the  price  too  high.  On  thinking  the  matter  over; 
however,  he  concluded  he  wanted  the  land,  and  on  10th 
August  he  again  went  to  the  defendants'  office  and  inter- 
viewed Mr.  J.  C.  Drinkle,  the  defendants'  manager,  in  refer- 
ence to  the  land.  Mr.  Drinkle  told  him  the  price  was  now 
$7.2'5  per  acre.  The  plaintiff  agreed  to  purchase  at  that 
price,  and  signed  the  following  application  form: — 
▼oi.  vni.  w.L  R.  NO.  12—62 
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"  Saskatoon,  August  10th,  1905. 
"  To  J.  C.  Drinkle  &  Co.,  Saskatoon,  Sask. 

"  Gentlemen, — I  hereby  offer  to  purchase,  subject  to  the 
usual  conditions  of  the  company,  the  following  lands  of  the 
Canadian  Northern  Railway  Company,  east  half  of  s.-w.  and 
n.-w.  14  of  S.-W.  of  section  15,  township  34,  range  9,  west  3 
meridian,  containing  120  acres,  at  $7.25  per  acre,  and  sur- 
vey fee  of  10  cents  per  acre,  and  enclose  herewith  first  instal- 
ment of  the  purchase  money,  $240.  I  agree  to  pay  the  balance 
of  the  purchase  money  in  4  equal  annual  consecutive  instal- 
ments, with  interest  at  6  per  cent,  per  annum,  the  first  of  said 
instalments  to  be  paid  in  one  year  from  October,  1905,  and 
to  pay  interest  at  6  per  cent.,  payable  annually  on  all  pay- 
ments in  arrears,  and  to  execute  th^  usual  contracts  of  the 
company. 

"  If,  prior  to  the  receipt  of  this  remittance,  the  land  has 
been  purchased  by  another  person,  please  return  the  amount 
to  me.  If  for  any  other  reason  this  offer  cannot  be  accepted, 
please  advise  me  of  the  fact  and  return  the  amount  or  hold 
it  to  my  credit  pending  my  further  instructions. 
"  Yours  truly, 

''  Remittance.  "  Michael  O'Xeill, 

"•''  Bank  draft  or  accepted  "  Farmer, 

cheque,  $240.  "  Loganton,  Sask/' 

"J.  C.  Drinkle,  solicitor.*' 

At  the  same  time  he  gave  his  cheque  for  $240,  the  first 
instalment  of  the  purchase  money.  About  a  week  aftervaids 
he  received  from  the  defendant  the  following  letter:— 

"  Saskatoon,  N.W.T.,  August  14th.  1905. 
"Michael  O'Neill,  Esq., 
Loganton,  Sask. 
"  Dear  Sir, — -We  herewith  enclose  contracts  in  duplicate* 
Xo.  001 75 A  and  B  for  the  e.  1/0  of  the  s.-w.  14  of  and  the 
n.-w.  14  of  the  s.-s.  I/4  of  15  in  34^9-3.  Kindly  sign  yourname 
in  full,  having  signature  witnessed,  and  return  all  copies 
to  us. 

"  Yours  very  truly, 

'^J.  C.  Drinkle  &  Co., 
End.  ''  Per  J.  C.  Drinkle/' 

Enclosed  in  the  letter  were  two  contracts  in  writing  be- 
tween the  plaintiff  and  the  defendants,  by  which  the  defend- 
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ants  agreed  to  sell  to  the  plaintiff  the  said  lands,  and  reciting 
that  the  purchaser  had  paid  in  respect  of  the  said  lands  cov- 
ered by  the  two  contracts  the  sum  of  $240.  It  was  a  term 
of  the  said  contracts  that  the  purchaser  on  paying  the  balance 
of  the  purchase  money  on  the  dates  set  out  in  the  contract 
would  be  entitled  to  a  conveyance  of  the  land.  The  contracts 
when  sent  to  the  plaintiff  by  the  defendants  had  the  signature 
of  the  defendants  printed  at  the  bottom  of  the  documents. 
The  plaintiff,  on  receipt  of  the  defendants'  letter,  signed  the 
contracts  and  returned  them  to  the  defendants.  Subse- 
quently he  called  at  the  defendants'  oflBce  for  his  copy,  but 
the  defendants'  manager,  J.  C.  Drinkle,  was  absent,  and  he 
did  not  get  it.  He,  however,  believed  the  land  to  be  his  until 
20th  February,  1906,  when  he  received  the  following  let- 
ter : — 

"  Saskatoon,  Canada,  February  20th,  1906. 
"  Mr.  Michael  O'Neill, 

Loganton,  Sask. 

"Re  n.-w.  14  of  s.-w.  14  and  e.  1/2  of  s.-w.  14  15-34-9-3. 

"  Dear  Sir, — The  writer  has  just  returned  from  Winnipeg, 
where  I  have  been  negotiating  with  the  Saskatchewan  Valley 
and  Manitoba  Land  Co.,  Limited,  with  reference  to  the  entire 
s.  1/^  of  15-34-9-3,  and  from  which  you  offered  to  purchase 
120  acres. 

"  I  desire  to  state  that  the  s.  Yo  of  15-34-9-3  was  reported 
to  me  under  date  of  June  14th,  1905,  by  the  above  named 
land  company  as  available,  and  since  that  date  and  in  fact 
until  September  25th,  1905,  I  was  under  the  impression  that 
the  said  half  section  had  been  reserved  for  the  writer  as  a 
part  of  my  purchase  from  the  said  company.  Under  date 
of  September  25th,  1905,  I  received  the  following  telegram 
from  the  company: — 

" '  West  half  of  south-east  quarter  section  15,  north  half  of 
south-west  quarter  section  15,  south-east  quarter  of  south- 
west quarter  section  15,  all  in  township  34,  range  9,  west 
third,  are  not  available.  Contracts  are  being  cancelled. 
Writing.' 

"  And  since  that  date  I  have  been,  as  hereinbefore  stated, 
negotiating  with  the  company,  and  endeavouring  to  secure 
this  property  for  you. 

"However,  I  beg  to  state  that  the  company  have  shewn 
me  their  records,  and  I  have  learned  that  the  s.  Vo  15-34-9-3 
was  sold  some  time  prior  to  June  14th,  1905,  by  the  Sas- 
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katcliewan  Valley  and  Manitoba  Land  Co.,  Limited,  to  a 
party  by  the  name  of  Thomas  Richardson,  of  Carman,  Mani- 
toba; therefore  I  desire  to  tender  you  my  cheque  Xo.  1489 
for  the  sum  of  $240,  which  is  the  total  moneys  you  have 
paid  me  up  to  date  on  this  property,  as  I  will  be  unable  to 
secure  the  land  and  deliver  you  title  upon  your  paying  in 
full  for  the  same ;  and  I  desire  to  state  that  any  agreement 
or  understanding  between  us  now  becomes  null  and  void. 
and  I  will  in  no  way  be  liable  for  any  damages  in  connec- 
tion therewith,  and  request  you,  if  you  doubt  the  writers 
word  as  to  my  honesty  with  this  trade,  that  you  commnnicate 
direct  with  the  Saskatchewan  Valley  and  Manitoba  Land  Co., 
Limited,  from  whom  you  will  undoubtedly  ascertain  the  in- 
formation I  am  herein  giving  you.    I  request  you  to  be  good 
enough  to  return  to  the  writer  any  receipts  which  you  hold. 

"  Yours  truly, 
J.  C.  D.-G.  "  (Sgd.)     J.  C.  Drinkle  &  Co., 

1  Enc.  '*  Per  G.  P.  Gibbons.'' 

Registered.^' 

The  plaintiff  refused  to  acquiesce  in  the  cancellation  of 
the  contract,  and  brought  this  action  for  specific  performance 
or  damages. 

The  land  in  question  at  the  time  the  agreement  between 
the  plaintiff  and  the  defendants  was  entered  into  was,  so  far 
as  the  evidence  shews,  the  property  of  one  Thomas  Richard- 
son, of  Carman,  Manitoba,  he  having  purchased  it  from  the 
Saskat^'hewan  Valley  and  Manitoba  Land  Co.,  Limited,  in 
Xovember,  1903,  but  at  the  date  of  the  agreements  the  de- 
fendants honestly  believed  it  was  available  for  themselve?, 
as  they  had  on  14th  June,  1905,  received  the  following  letter 
from  the  Saskatchewan  Valley  and  Manitoba  Land  Co.. 
Limited : 

"  Winnipeg,  Man.,  June  14th,  1905. 
"  Messrs.  J.  C.  Drinkle  &  Co., 

"  Saskatoon,  X.W.T. 
"  Gentlemen, — Replying  to  your  favour  of  June  l^th, 
will  say  that  the  south  half  of  section  15-34-9  w.  3rd  is  avail- 
able. 

"Yours  truly, 
'Tlio  Saskatchewan  Vallev  and  Manitoba  Land  Co.,  Ltd., 
A.  D.  ]\rcH.G.  A.  B.  McBae." 
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At  that  time  the  defendants  had  an  arrangement  with  the 
Saskatchewan  Valley  and  Manitoba  Land  Co.,  Ltd.,  who  were 
the  selling  agents  for  the  Canadian  Northern  Railway  Com- 
pany, by  which  the  defendants  could  select  and  purchase  from 
the  railway  company  lands  up  to  a  certain  amount  at  a  certain 
price.  As  the  defendants  found  purchasers  for  tjje  land,  they 
selected  it  and  sold  it  to  the  purchasers,  taking  contracts 
from  them  in  accordance  with  the  terms  agreed  upon,  and 
giving  a  contract  to  the  railway  company  in  accordance  with 
the  arrangement  they  had  made  with  their  agents,  the  Sas- 
katchewan Valley  Co.  The  reason  for  this,  as  explained 
by  J.  C.  Drinkle,  was  that  the  railway  company  would  not 
accept  contracts  directly  from  the  purchasers  and  protect 
the  defendants  for  the  difference  between  what  they  were  sell- 
ing the  land  for  and  what  they  were  paying  for  it.  The  de- 
fendants, therefore,  had  to  buy  the  land  direct  themselves, 
and  they  could  sell  it  on  whatever  terms  they  wished. 

Relying  on  the  letter  of  14th  June,  the  defendants  sold 
the  land  to  the  plaintiff  and  forwarded  their  own  contract 
to  the  Saskatchewan  Valley  Co.,  who  sent  it  on  to  the  Na- 
tional Trust  Co.,  Limited,  at  Toronto,  who  were  the  commis- 
sioners for  the  Canadian  Northern  Railway  Company,  for 
their  signatures.  On  25th  September,  1905,  the  defendants 
received  from  the  Saskatchewan  Valley  and  Manitoba  Land 
Co.,  Ltd.,  the  following  letter : — 

''Winnipeg,  Man.,  September  25th,  1905. 
^'  Messrs.  J.  C.  Drinkle  &  Co., 

"  Saskatoon,  Sask. 
"Dear  Sirs, — We  wired  you  this  morning  as  follows: — 
"'West  half  of  south-east  quarter  section  fifteen,  north 
half  of  south-west  quarter  section  fifteen,  south-east  quarter 
of  south-west  quarter  section  fifteen,  and  north-east  quarter 
section  thirty-one  all  in  township  thirty- four,  ran^e  nine, 
west  third,  are  not  available.  Contracts  are  being  cancelled. 
Writing.' 

"And  this  is  to  confirm  the  same. 

"We  desire  to  state  that  we  forwardcil  the  contracts  to 
the  National  Trust  Company,  Limitf^l,  for  their  signature  aa 
Commissioners  of  the  railway  cnnipany,  and  thay  retumr-d 
the  same,  stating  that  the  l^nd  was  not  available  for  tlif  Cana- 
dian Northern  Railway;  therefore  we  w^rf  compelled  to 
cancel  the  reservation. 
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"  Will  you  be  kind  enough  to  eeleet  other  lands  in  lieu  of 
these,  and  favour  us  with\  a  list  of  the  lands,  as  we  desire  to 
have  the  new  contracts  issued  and  forwarded  to  you  for  sigim- 
ture. 

**  Yours  very  truly, 
"  The  Saskatchewan  Valley  and  Manitoba  Land  Co.,  Limited. 

''  By  J.  A.  McRae, 
JAMCR/D.  "  Secretary." 

On  receiving  this  letter,  the  defendants  entered  into  cor- 
respondence with  the  Saskatchewan  Valley  Co.,  and  later 
with  the  National  Trust  Co.,  with  a  view  of  getting  them  io 
secure  the  land  for  the  defendants,  and,  so  far  as  these  com- 
panies are  concerned,  the  defendants  acted  in  good  faith 
and  made  every  effort  to  secure  the  land.  They,  however,  did 
not  approach  the  owner,  Mr.  Richardson,  at  all,  nor  did  they 
attempt  to  get  the  land  from  him.  The  following  passage 
from  the  evidence  of  J.  C.  Drinkle  states  the  position  taken 
by  the  defendants: — 

"  Q.  Did  you  try  to  get  it  from  Richardson?    A.  Xo. 

"  Q.  You  say  that  you  insisted  on  the  company  produc- 
ing the  land  to  you  or  getting  it  for  you,  that  you  wished  to 
sell  it  to  Mr.  O'Xeil,  that  you  acted  in  good  faith,  but  that 
you  didn't  go  to  Mr.  Richardson  to  try  yourself  to  get  it? 
A.  No,  I  was  dealing  with  the  Saskwatchewan  Vallev  Land 
Co. 

"  Q.  You  didn't  go  to  Richardson  and  try  to  buv  it?  A. 
No." 

Although  the  defendants  were  notified  on  25th  Septem- 
ber, 1905,  that  the  land  was  not  available,  they  did  not  notify 
the  plaintiff  of  the  fact  until  their  letter  of  2'Oth  February, 
1906. 

On  these  facts  the  plaintiff  asks  for  specific  performance 
or  damages  for  loss  of  his  bargain. 

The  defendants  contended: —  ^ 

(1)  That  they  did  not  make  the  alleged  contracts,  or,  if 
they  did,  that  the  contracts  are  not  sufficient  to  satisfy  the 
Statute  of  Frauds. 

(2)  That  the  plaintiff  made  application  tlirough  the  de- 
fendants for  certain  lands  of  the  Canadian  Northern  Railway 
Company,  and  that  the  defendants  acted  in  good  faith  and 
made  every  reasonable  effort  to  procure  the  said  lands  for 
the  plaintiff,  but  were  unable  to  do  so,  and  the  agreement 
was  not  carried  out  owing  to  the  inability  of  the  defendants 
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to  make  title,  and  therefore  the  plaintiff  was  not  entitled 
to  damages  for  loss  of  his  bargain,  but  only  to  a  return  of 
his  payment,  which  the  defendants  had  previously  tendered 
to  him  and  have  now  brought  into  Court. 

Xo  reply  was  filed  to  this  defence. 

As  to  the  first  contention;  I  am  of  opinion  that  the  de- 
fendants' letter  of  14th  August,  and  the  contracts  therein 
enclosed,  form  not  only  a  complete  contract  between  the  plain- 
tiff and  the  defendants,  but  also  a  sufficient  memorandum 
in  writing  to  satisfy  the  Statute  of  Frauds. 

As  to  the  second  contention;  counsel  for  the  defendants 
argued  that  where  a  vendor  sold  land  in  good  faith,  but  was 
unable  to  make  title,  the  purchaser  was  only  entitled  to  a 
return  of  his  money  and  his  costs  of  investigating  the  title, 
and  cited  as  authority  the  case  of  Moody  v.  McDonald,  4 
Man.  L.  R.  303,  and  the  cases  therein  referred  to  of  Flureau 
v.  Thomhill,  2  W.  Bl.  1078,  and  Bain  v.  Fothergill,  L.  R. 
7  H.  L.  158. 

The  two  latter  cases,  without  doubt,  lay  down  tlie  ruk\ 
that  upon  a  contract  for  the  sale  of  real  estate  when  the 
vendor  without  his  default  is  imable  to  make  a  good  title, 
the  purchaser  is  by  law  not  entitled  to  recover  damages  for 
the  loss  of  his  bargain.  The  rule  thus  laid  down  creates  an 
exception  to  the  common  law  rule  "  that  when  a  party  sus- 
tains loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as 
money  can  do  it,  to  be  placed  in  the  same  position  with  re- 
spect to  damages  as  if  the  contract  had  been  performed." 

Although  the  rule  laid  down  in  Flureau  v.  Thornhill  and 
Bain  v.  Fothergill  qualifies  the  common  law  rule  as  to  dam- 
ages, it  is  undoubtedly  the  law  of  England,  and,  that  being 
so,  two  questions  present  themselves  for  consideration: — 

(1)  Does  the  exception  to  the  general  rule  as  laid  down 
in  Flureau  v.  Thornhill  apply  in  this  province? 

(2)  If  so,  do  the  facts  of  this  case  bring  it  within  that 
exception  ? 

The  reason  for  the  adoption  of  this  exception  has  been 
variously  stated.  In  Lock  v.  Turz,  L.  R.  1  C.P.  453,  Black- 
bum,  J.,  says :  "  The  reason,  no  doubt,  is  this,  that  from  the 
complicated  nature  of  our  law  of  real  property,  no  man  can 
be  certain  that  he  has  a  perfect  title  to  his  estate,  and  there- 
fore it  is  a  prudent  thing  to  make  it  part  of  every  bargain  for 
the  sale  of  real  property  that  if  the  vendor  fails  to  make  a 
good  title  accoi:.ding  to  the  conditions,  he  shall  not  be  liable  to 
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reimburse  the  intended  purchaser  the  full  measure  of  danuiges 
which  would  be  awarded  to  him  in  an  ordinary  case,  but  the 
bargain  should  be  oft  and  the  purchaser  take  back  the  amount 
of  his  deposit,  together  with  interest,  and  his  costs  of  investi- 
gating the  title." 

In  Bain  v.  Fothergill  Lord  Hatherley  said :  "  The  founda- 
tion of  the  rule  has  been  already  more  clearly  expressed  by  my 
noble  and  learned  friend  who  has  preceded  me  in  saying  that, 
having  regard  to  the  very  nature  of  this  transaction  in  the 
dealings  of  niankind  in  the  purchase  and  sale  of  real  estates, 
it  is  recognized  on  all  hands  tliat  the  purchaser  knows  on  his 
part  that  there  must  be  some  degree  of  uncertainty  as  to 
whether,  with  all  the  complications  of  our  law,  a  good  title 
can  be  effectively  made  by  his  vendor ;  and  taking  the  property 
with  that  knowledge  he  is  not  to  be  held  entitled  to  recover 
any  loss  on  the  bargain  he  may  have  made,  if  in  effect  it 
should  turn  out  that  the  vendor  is  incapable  of  completing 
his  contract  in  consequence  of  his  defective  title/' 

In  this  province,  however,  the  reasons  for  the  adoption  of 
this  exception  to  the  common  law  rule  as  to  damages  do  not 
exist.     Instead  of  the  complicated  law  as  to  the  title  of  real 
estate  which  they  have  in  England,  we  have  a  very  simple 
system  of  land  transfer,  under  which  a  person  having  a  certifi- 
cate of  title  holds  an  indefeasible  title  to  his  land,  which  is 
not  subject  to  those  uncertainties  and  defects  which  led  to 
the  establishment  of  the  exception  as  laid  down  in  Flureau  v. 
Thornhill,  and  as  was  said  by  Cockburn,  C.J.,  in  Engel  v. 
Fitch,  L.  R.  3  Q.  B.  314:  "The  limit  of  the  exception  is  to 
be  found  in  the  reason  on  which  it  is  based ;  the  reason  ceas- 
ing, the  rule  should  also  cease.'' 

Therefore,  I  am  of  opinion  that  the  conditions  being  en- 
tirely different  here,  and  the  reasons  which  led  to  the  estab- 
lishment of  the  exception  being  entirely  absent,  there  is  no 
reason  why  a  different  principle  should  be  adopted  in  asses- 
sing damages  for  breach  of  contract  for  the  sale  of  land  than 
that  adopted  for  the  breach  of  other  contracts. 

In  the  view  which  I  take  of  the  facts  of  this  case,  however, 
it  is  not  necessary  to  pronounce  upon  this  point,  as,  even 
if  the  exception  as  laid  down  in  Flureau  v.  Thornhill  is  held 
to  prevail  here,  the  facts  of  this  case  take  it  outside  that 
principle.  To  come  within  that  principle  the  vendor  must 
without  any  default  of  his  own  be  unable  to  make  title.  In 
Engel  V.  Fitch,  above  referred  to,  the  defendants,  who  were 
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the  mortgagees  of  the  lease  of  a  house,  sold  it  to  the  plaintiff 
and  agreed  to  give  possession  on  a  certain  day;  the  plaintiff 
re-sold  it  at  an  advance  in  price.  The  title  was  satisfactory, 
but  the  mortgagor  was  in  possession  and  refused  to  vacate. 
The  defendants  could  have  compelled  him  to  vacate,  but  re- 
fused to  do  so  on  the  ground  of  expense.  It  was  held  that 
the  plaintiff  was  entitled  to  damages  for  loss  of  his  bargain, 
on  the  ground  that  the  vendors  had  failed  to  do  their  best  to 
carry  out  their  contract. 

In  Day  v.  Singleton,  [1899]  2  Ch.  322,  a  vendor  agreed 
with  a  purchaser  to  sell  a  leasehold  hotel  subject  to  the  con- 
sent of  the  lessor  being  obtained  to  the  sale.  The  vendor  died, 
and  his  personal  representative  not  only  did  not  obtain  the 
lessor^s  consent,  but  actually  induced  him  to  refuse  that 
consent,  which  the  lessor  accordingly  did,  and  the  purchaser 
thus  lost  his  bargain.  In  an  action  by  the  purchaser  it  was 
held  that  the  plaintiff  was  entitled  not  only  to  a  return  of  his 
deposit  and  interest  and  costs  of  investigating  the  title,  but 
also  to  damages  for  loss  of  his  bargain  by  reason  of  the  ven- 
dor's omission  to  do  his  best  to  procure  the  lessor^s  consent. 
In  that  case  Lindley,  M.R.,  said:  "  It  was  Singleton^s  business 
as  Dunn's  (the  vendor's)  representative  to  obtain  that  consent 
if  he  could.  .  .  .  Singleton  never  asked  the  lessors  to 
accept  Day  as  their  tenant  without  a  bar,  and  consequently  it 
would  be  for  him.  Singleton,  to  shew  that  if  he  liad  asked 
them  they  would  have  refused." 

The  facts  of  the  present  case  bring  it  within  the  principle 
laid  down  in  Day  v.  Singleton.  The  defendants  contracted 
to  sell  the  land  in  question  to  O'Xeill.  They  did  not  have  a 
title.  In  that  case  it  was  their  duty  to  do  their  best  to  ob- 
tain title  for  him.  The  only  way  they  could  make  title  was 
through  the  owner,  Mr.  Richardson;  but  they  never  ap- 
proached Richardson  in  any  way  to  obtain  title  from  him. 
The  onus  was  upon  them  to  shew  that  they  could  not  make 
title  through  Richardson,  but,  instead  of  displacing  that  onus, 
they  admit  they  never  even  tried  to  get  a  title  from  him. 
Under  these  circumstances,  I  am  of  opinion  that  it  cannot 
be  said  that  they  did  their  best  to  procure  a  title  for  the  plain- 
tiff, and  he  is  entitled  to  damages  for  the  loss  of  his  bargain. 

The  measure  of  damages  should  be  the  difference  between 
the  contract  price  and  the  value  of  the  land  at  the  time  the 
contract  was  broken.  This  I  find  on  the  evidence  to  be  $5 
per  acre. 
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There  will  therefore  be  judgment  in  favour  of  the  plain- 
tiff for  the  return  of  the  $240  paid  by  him,  and  now  in  Court, 
with  interest,  and  $600  damages  for  the  loss  of  his  bargain. 
The  plaintiff  will  have  his  costs  of  the  action. 


8ASKATCHEWAH. 

Lamont,  J.  August  5th,  1908. 

CHAMBERS; 

SASKATCHEWAN  LUMBER  CO.  v.  MICHAUD. 

Bill  of  Sale — Validity  as  against  Execution  Creditors  of 
Bargainorr  —  Consideration — Marriage  Settlement— Pasi 
Indebtedness — Consideration  not  Truly  Expressed— BUh 
of  Sale  Ordinance,  sec.  11 — Interpleader. 

Appeal  by  plaintiffs  (exec»ution  creditors)  from  order  of 
local  Master  at  Areola  in  favour  of  Alexandrine  Michaud, 
claimant,  upon  an  interpleader  application. 

11.  V.  Bigelow,  Regina,  for  the  appellants. 
William  Trant,  Regina,  for  the  claimant. 

Lamont,  .7.: — This  is  an  appeal  from  the  decision  of 
the  local  Master  at  Areola.  The  plaintiffs  on  8th  Januan' 
last  recovered  judgment  against  the  defendant  for  $65T.81, 
and  issued  execution.  Under  the  execution  the  sheriff  on 
20th  January,  1908,  seized  a  quantity  of  personal  property 
which  was  then  in  the  defendant's  possession,  including  a 
number  of  horses,  a  waggon,  sleigh,  buggy,  and  some  harness. 
The  day  after  the  seizure  the  property  seized  was  claimed 
by  Alexandrine  Michaud,  wife  of  the  defendant.  The  sheriff 
took  interpleader  proceedings,  in  which  an  issue  was  directed 
between  the  plaintiff  and  the  claimant.  Alexandrine 
Micliaud  claimed  the  goods  by  virtue  of  a  bill  of  sale  made 
to  her  by  her  husband,  tlie  above  defendant,  which 
bill  of  sale  was  dated  12th  October,  1907,  and  was  registered 
in  the  proper  office  on  15th  October,  1907.  The  bill  of  sale 
purported  to  assign  and  transfer  to  Alexandrine  Michaud  the 
horpos,  waggon,  buggy,  sleigh,  and  harness  seized.    The  con- 
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sideration  expressed  in  the  bill  of  sale  was  $1,000.  Xo  money 
was  paid  to  the  defendant  by  the  claimant  for  the  property 
so  sold,  but  she  asserted  that  by  an  indenture  in  writing 
(which  was  a  marriage  settlement)  bearing  date  3rd  April, 
1907,  and  made  in  the  province  of  Quebec,  where  she  then 
lived,  the  defendant,  H.  Michaud,  promised  to  give  her  the 
sum  of  $3,000  in  consideration  of  their  marriage;  that  sub- 
sequently she  married  him,  and  the  consideration  of  $1,000 
mentioned  in  the  bill  of  sale  was  not  a  present  payment  by 
her  of  that  amount  to  the  defendant,  but  a  settlement  of  his 
liability  under  the  marriage  contract  to  the  extent  of  $1,000. 

The  marriage  contract,  which  seems  to  be  in  proper  form 
and  duly  registered  according  to  the  laws  of  Quebec,  sets 
out  that  in  consideration  of  the  future  marriage  the  future 
husband  makes  a  donatio  inter  vivos  to  his  future  wife  of 
$3,000,  the  said  sum  to  belong  to  the  future  wife  in  her  own 
right,  but  with  the  droit  de  retoir  in  favour  of  the  future 
husband;  and  to  secure  the  said  sum  hereinbefore  given  the 
said  husband  .charges  the  property,  movable  and  immovable, 
which  he  owns  or  which  he  shall  own  in  future.  At  the  time 
of  the  marriage  the  only  property  owned  by  the  defendant 
was  in  Saskatchewan,  and  consisted,  among  other  things,  of 
the  goods  seized. 

The  local  Master  held  that  the  above  contract  constituted 
an  actual  debt  and  a  sufficiently  good  consideration  to  support 
the  bill  of  sale,  and,  as  the  consideration  of  $1,000  expressed 
in  the  bill  of  sale  was  to  be  credited  on  this  indebtedness, 
there  was  valuable  consideration  equivalent  to  a  cash  pay- 
ment, and,  that  being  so,  the  consideration  for  the  bill  of  sale 
was  truly  expressed  within  the  intent  of  sec.  11  of  the  Bills  of 
Sale  Ordinance,  and  he  gave  judgment  in  favour  of  the 
claimant.     From  his  judgment  the  plaintiffs  appealed. 

The  claimant,  Alexandrine  Michaud,  claims  the  property 
seized  by  virtue  of  the  bill  of  sale  given  to  her  by  her  hus- 
band. 

On  the  argument  a  number  of  grounds  of  appeal  were 
urged,  of  which  I  need  notice  but  one;  (4)  that  the  bill  of 
sale  is  null  and  void  as  against  the  plaintiffs,  because  the 
consideration  for  which  the  same  was  made  is  not  truly  ex- 
pressed therein. 

I  agree  with  the  local  Master  that  the  liability  incurred 
by  H.  Michaud  under  the  marriage  contract  is  a  sufficiently 
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good  consideration  to  support  the  bill  of  sale,  but  I  am  com- 
.  pelled  to  differ  from  him  in  holding  that  the  bill  of  sale  truly 
expresses  the  consideration  for  which  the  same  is  made. 
Section  11  of  the  Bills  of  Sale  Ordinance  reads  as  follows: 
"  11.  In  case  such  mortgage  or  conveyance  and  aflBdavits 
are  not  registered  as  hereinbefore  provided,  or  in  case  the 
consideration  for  which  the  same  is  made  is  not  truly  ex- 
pressed therein,  the  mortgage  or  conveyance  shall  be  abso- 
lutely null  and  void  as  against  creditors  of  the  mortgagor 
and  against  subsequent  purchasers  or  mortgagees  in  good 
faith  for  valuable  consideration." 

In  Mueller  v.  Cameron,  2  W.  L.  H.  524,  the  learned  Chief 
Justice  of  this  Court  used  the  following  language:  "The 
consideration  for  the  bill  of  sale,  as  expressed  therein,  is 
*  the  sum  of  $1,907.45  of  lawful  money  of  Canada  paid  hy 
the  bargainee  to  the  said  bargainor  at  or  before  the  sealing 
and  delivery  of  these  presents.'  As  already  stated,  the  con- 
sideration was  an  alleged  past  indebtedness  due  from  Mueller 
to  the  claimant.  I  am  inclined  to  think,  although  I  do  not 
express  a  decided  opinion  on  the  subject,  that  the  bill  of  sale 
is  void  under  sec.  11  of  the  Bills  of  Sales  Ordinance,  because 
the  consideration  is  not  truly  expressed ;  the  express  consid- 
eration is  for  a  present  payment,  the  true  consideration  was 
a  past  indebtedness." 

And  in  Hennenfest  v.  Malchose,  3  W.  L.  R.  171,  the  same 
learned  Judge  said :  "  It  was  admitted  that  it  (the  bill  of 
sale  in  that  case)  was  based  on  no  other  consideration  than 
the  sale  of  5th  May,  1904.  I  hold  this  bill  of  sale  to  be  null 
and  void  under  sec.  11  of  the  Bills  of  Sales  Ordinance,  be- 
cause the  consideration  for  which  the  same  was  made  is  not 
truly  expressed  therein.  The  express  jdonsideration  is  a 
present  payment ;  the  real  consideration,  if  any,  which  I  very 
much  doubt,  was  a  payment  of  cash  of  $600  on  5th  May, 
1904,  and  a  past  indebtedness  due  Hubert  Malchose,  which 
had  accrued  prior  to  5th  May." 

In  the  present  case  the  express  consideration  is  a  present 
paMnent  of  $1,000.  It  is  admitted  by  the  claimant  that  thf 
true  consideration  was  a  past  indebtedness  created  under  tht 
iiiarriage  contract.  It  cannot,  therefore,  in  my  opinion,  be 
said  that  the  consideration  for  which  the  bill  of  sale  was 
made  is  truly  expressed  therein,  as  required  by  sec.  11.  i 
therefore  hold  the  bill  of  sale  to  be  null  and  void. 
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The  appeal  will  be  allowed.  There  will  be  judgment  for 
the  plaintiflfs.  The  claim  of  Alexandrine  Miehaud  will  be 
barred,  and  she  will  pay  the  plaintiffs'  costs  of  the  inter- 
pleader proceedings  and  of  this  appeal. 
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Lamont,  J.  August  7tit,  1908. 

TRIAL. 

TAYLOR  V.  POIRIER. 

Sale  of  Goods — Warranty — Representation  of  Soundness  of 
Animal  Sold — Request  for  and  Refusal  of  "  Guarantee  " — 
Evidence — Reliance  on  Representation, 

Action  for  damages  for  breach  of  a  warranty. 
T.  D.  Smith,  for  plaintiffs. 
R.  W.  Shannon,  for  defendant. 

Lamoxt,  J.: — On  6th  March,  1905,  the  plaintiffs  pur- 
chased a  bay  mare  from  the  defendant  for  $175.  The  plain- 
tiffs allege  that  at  the  time  of  the  sale  the  defendant  repre- 
sented to  them  that  tlie  mare  was  sound  and  all  right  in 
every  way,  and  that,  relying  on  the  said  representations,  they 
purchased  the  said  mare.  The  mare  having  died  about  4 
weeks  afterwards  from  heart  disease,  the  plaintiffs  have 
brought  this  action  and  claim  damages  for  breach  of  war- 
ranty. The  defendant  denies  that  he  made  any  representa- 
tions as  to  the  soundness  of  the  animal  at  the  time  of  the  sale. 

I  find  on  the  evidence  that  in  the  forenoon  of  6th  March, 
1905,  the  plaintiff  W.  S.  Taylor  went  to  the  defendant's  bam 
with  one  McLean  to  see  a  mare  which  McLean  informed  him 
defendant  had  there  for  sale;  that  there  he  saw  defendant 
Poirier  and  asked  him  if  the  mare  was  all  right.  Poirier 
replied,  "  Yes,  the  mare's  all  right."  The  plaintiff  then  asked 
him  if  he  would  guarantee  the  mare,  and  Poirier  answered 
that  he  would  not.  McLean,  who  was  present,  said,  "  It's 
against  his  principles  in  business  to  give  a  guarantee."  The 
plaintiff  W.  S.  Taylor  went  home  and  returned  in  the  after- 
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noon  ^ith  his  father,  the  plaintiff  James  H.  Taylor,  and 
again  looked  at  the  mare.  James  H.  Taylor  asked  Poirier  if 
the  mare  was  sound.  Poirier  said,  "  Yes,  she's  all  right/*' 
W.  S.  Taylor  then  said  to  Poirier,  "  Will  you  guarantee  the 
mare  ?"  Poirier  said,  "  No,  I  never  give  a  guarantee  with  my 
horses."  The  plaintiffs  took  the  mare,  and  gave  their  note 
for  $175,  which  they  subsequently  paid.  The  mare  died  from 
heart  disease  a  few  weeks  after  the  sale.  On  these  facts 
the  plaintiffs  ask  for  a  return  of  the  purchase  money.  The 
defendant  at  the  time  of  the  sale  did  not  know  that  the  mare 
was  diseased. 

The  rule  of  interpretation  as  applied  to  express  warranties 
does  not  differ  from  that  of  other  contracts.  I  find  in  Ben- 
jamin on  Sale,  5th  ed.,  at  p.  660,  the  following:  "In  rela- 
tion to  express  warranties,  the  rules  for  interpreting  them 
do  not  differ  from  those  applied  to  other  contracts.  The  in- 
tention of  the  parties  is  sought  and  carried  into  effect."  As 
to  what  constitutes  a  warranty,  the  rule  of  law  is  that  every 
aflBrmation  at  the  time  of  sale  of  personal  chattels  is  a  war- 
ranty, provided  it  appears  to  have  been  so  intended :  Sm.  L 
C,  10th  ed.,  vol.  2,  p.  53.  Xot  only  must  it  have  been  in- 
tended as  a  warranty  by  the  vendor,  but  it  must  have  been 
relied  on  by  the  purchaser ;  it  must,  in  fact,  have  constituted 
an  agreement  with  reference  to  the  mare:  Sales  of  Goods 
Act,  sec.  2  (o).  Here  the  representation  made  was  in  effect, 
"  The  mare  is  all  right,  but  I  will  not  guarantee  that  she  is." 
Was  that  intended  by  Poirier  to  be  an  undertaking  that  the 
mare  was  sound?  The  expression  used  by  him  that  "the 
mare  is  all  right "  is  sufficient  to  create  a  warranty,  and  if  it 
had  stood  alone  the  inference  would  have  been  irresistible 
that  he  intended  it  as  a  warranty.  But  it  does  not  stand 
alone.  As  part  of  the  conversation  he  is  asked  if  he  will 
guarantee  the  mare,  and  he  says  he  will  not.  His  refusal 
to  guarantee  her  shews  that  it  was  not  his  intention  to  bind 
himself  in  that  way.  Again,  can  it  be  said  that  the  plain- 
tiffs relied  on  his  representation  that  the  mare  was  all  right? 
I  do  not  think  so.  The  fact  that  they  asked  Poirier  it  he 
would  guarantee  her,  after  he  had  said  she  was  all  right, 
leads  me  to  the  conclusion  that  they  were  not  relying  on  his 
statement  and  wished  to  bind  him  by  a  guarantee,  which  he 
refused  to  give.  The  words  used  by  the  defendant  that  the 
mare  was  all  right,  taken  in  connection  with  the  refusal  i^ 
give  a  guarantee,  must,  in  my  opinion,  be  held  to  mean  no 
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more  than  if  he  had  said :  "  I  will  not  guarantee  the  mare, 
but  to  the  best  of  my  knowledge  she  is  all  right."  To  succeed, 
therefore,  the  plaintiffs  must,  in  my  opinion,  shew  that  at  the 
time  of  the  sale  the  defendant  knew  the  mare  was  unsound. 
This  they  have  not  done. 

There  will  be  judgment  for  the  defendant  with  costs. 


SASKATCHEWAN. 

LAMON.T,  J.  August  7th,  1908. 

TRIAL. 

MASOX  AND  RISCH  PIANO  CO.  v.  CAXADIAX  PACI- 
FIC R.  W.  CO. 

Railway — Carriage  of  Goods  —  Injury  to  Goods  Carried  — 
Negligence — Condition  Limiting  Liability — Approval  of 
Board  of  Railway  Commissioners. 

Action  for  damages  for  injury  to  a  piano  carried  by  the 
defendants  for  the  plaintiffs  from  Regina  to  Saskatoon. 

J.  F.  L.  Embury,  for  plaintiffs. 
J.  A.  Allan,  for  defendants. 

Lamont,  J.: — On  or  about  11th  September,  1905,  the 
plaintiffs'  agent  at  Regina,  Norman  Edgar,  boxed  up  two 
pianos  and  shipped  them  to  Saskatoon  to  his  own  order.  The 
pianos  were  sent  from  the  plaintiffs'  warehouse  in  Regint^* 
to  the  defendants'  shed  on  a  dray,  and  were  there  placed 
in  the  defendants'  car  for  shipment.  The  pianos  were 
carried  by  the  defendants  to  Saskatoon,  where,  on  11th  Sep- 
tember, 1905,  Edgar  signed  a  receipt  for  them  to  the  defend- 
ant company,  in  which  receipt  the  pianos  were  described  as 
being  in  good  order.  Edgar,  after  signing  the  receipt',  un- 
loaded one  of  the  pianos  from  the  car,  but,  having  no  ware- 
house or  place  of  business  in  Saskatoon,  made  arrangements 
with  the  defendants'  freight  agent  to  have  the  other  piano 
placed  in  the  defendants'  freight  shed.  About  a  month  after- 
wards, having  made  a  sale  of  the  piano  to  one  Tofft,  Edgar 
had  the  piano  placed  on  a  dray  and  told  the  driver  to  take  it 
to  Mr.  Tofft's  house.  When  the  piano  arrived  at  Tofft's 
house,  and  the  box  was  taken  off  the  dray,  it  was  discovered 
that  the  piano  had  been  damaged ;  the  action  was  jambed  and 
some  of  the  posts  split  and  broken. 
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Edgar  testified  that  from  the  character  of  the  damage 
done  he  believed  it  was  caused  by  the  piano  falling  on  its 
back  or  end.  No  evidence  was  given  as  to  how  or  when  the 
damage  was  done  to  the  piano;  no  evidence  was  given  th«t 
it  did  not  fall  while  in  the  possession  of  the  drayman  in  being 
taken  from  the  plaintiflFs'  warehouse  to  the  defendants^  freight 
shed  in  Regina,  or  from  the  defendants'  freight  shed  to 
Tofft's  house  in  Saskatoon.  The  only  evidence  given  was  by 
the  freight  clerk  at  Saskatoon,  who  testified  that  the  damagt- 
was  not  done  eitlier  in  unl6ading  the  piano  from  the  car, 
or  while  in  the  defendants'  freight  shed  at  Saskatoon. 

On  behalf  of  the  defendants  it  was  contended:  (1)  that 
there  was  no  evidence  to  shew  that  the  piano  was  damaged 
while  in  the  defendants'  possession,  or  that  the  defendants 
had  in  any  way  been  guilty  of  negligence;  and  (2)  that  the 
piano  was  carried  by  the  defendants  under  the  term?  of  a 
special  contract  which  provided  that  the  defendants  should 
not  be  liable  for  or  in  respect  of  the  loss  or  dama<re  to 
(among  other  articles)  musical  instruments  carried  by  them, 
and,  if  sucli  property  was  accepted  or  carrie<l,  it  was  entirely 
at  the  risk  of  the  owner,  without  liability  direct  or  indirei-t 
on  the  part  of  the  company. 

As  to  the  first  of  the  above  contentions,  the  plaintiffs  did 
not  establish  that  the  piano  was  damaged  while  in  the  pos- 
session of  the  defendants,  and  it  seems  to  me  that  there  is 
just  as  strong  a  presumption  that  it  was  damaged  while  in 
the  possession  of  the  drayman  as  wliile  in  the  possession  of 
the  defendants.  The  plaintiffs'  agent,  Edgar,  could  not  say 
that  he  was  present  at  the  loading  or  unloading  of  the  pian»> 
in  Regina,  or  that  he  went  with  the  drayman  to  the  freight 
shed.  1  cannot,  therefore,  presume  that  the  damage  was 
caused  by  the  defendants.  As  to  the  second  point,  the  con- 
tract purports  to  limit  the  liability  of  the  defendants  as  com- 
mon carriers.  Section  340  of  the  Railway  Act  reads  as  fol- 
lows: "No  contract,  condition,  by-law,  regulation,  declara- 
tion, or  notice  made  or  given  by  the  company,  impairing, 
restricting,  or  limiting  its  liability  in  respect  of  the  carria^^e 
of  any  traffic,  shall,  except  as  hereinafter  provided,  relieve 
the  company  from  such  liability,  unless  such  class  of  con- 
tract, condition,  by-law,  regulation,  declaration,  or  notice, 
shall  have  been  first  authorized  or  approved  by  order  or  regu- 
lation of  the  Board.''  The  Board  referred  to  is  the  Board  of 
Railwav  Commissioners. 
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On  17th  October,  1904,  the  Board  made  an  interim  order 
authorizing  the  use  by  the  defendants  of  the  form  of  the 
shipping  contract  which  they  used  in  this  case,  and  which 
contained  the  clause  above  referred  to.  The  plaintiffs  are, 
therefore,  bound  by  the  terms  of  the  contract.  The  construc- 
tion of  this  contract  was  considered  in  Booth  v.  Canadian 
Pacific  R.  W.  Co.,  2  Can.  Ey.  Cas.  389,  and  in  Costello  v. 
Grand  Trunk  R.  W.  Co.,  7  0.  W.  R.  846 ;  and  it  was  there 
held  that  the  conditions  of  the  contract  absolved  the  railway 
company  from  liability  for  damage  to  goods  of  the  classes  set 
out  in  the  clause,  unless  it  was  shewn  in  evidence  that  the 
company  or  its  servants  had  been  guilty  of  negligence 

As  no  negligence  was  shewn  in  this  case,  the  plaintiffs 
cannot  recover.  There  will  be  judgment  for  the  defendants 
with  costs. 


BiUiXATCHEWAV. 

Lamoxt^  J.  August  18th,  1908. 

9     TRIAL. 

WATT  V.  WATT. 

Master  and  Servant — Wages — Contract — Proof — Credibilitt/ 
of  WitTiesseig. 

Action  for  balance  of  wages  for  services. 
W.  B.  Scott,  Regina,  for  plaintiff. 
H.  V.  Bigelow,  Regina,  for  defendant. 

Lamont,  J.: — ^The  defendant  admits  the  services,  but 
says  that  no  rate  of  wages  was  ever  agreed  upon,  and  that 
the  services  were  not  worth  the  amount  claimed  by  the  plain- 
tiff, namely,  $50  per  month  and  board,  from  1st  April,  1905, 
to  1st  June,  1907,  and  $75  per  month  without  board  from 
1st  June,  1907,  to  5th  September,  of  the  same  year.  In 
March,  1905,  the  defendant,  who  is  a  brother  of  the  plain- 
tiff, telegraphed  the  plaintiff  to  come  to  Regina.  The  plain- 
tiff came  and  began  working  for  the  defendant,  who  keeps 
a  wholesale  liquor  store,  on  1st  April,  1905,  and  continued  in 
his  emploj'  until  5th  September,  1907.  Both  parties  admit 
that  when  the  plaintiff  began  to  work  for  the  defendant 
nothing  was  said  as  to  the  rate  of  wages  the  plaintiff  was 

TOL.   VIII.    W.L.R.    NO.    12—63 


954  ^^^  WESTERN  LAW  REPORTER. 

to  receive.  The  plaintifE  was  boarding  with  the  defendant 
or  at  his  expense  until  1st  June,  1907.  The  plaintiff,  how- 
ever, swears  positively  that  in  September,  1905,  he  had  a 
conversation  with  the  defendant  about  his  wages.  He  say? 
that  in  that  month  the  defendant  was  building,  and  was  in 
need  of  money,  and  said  so  in  the  plaintiffs  presence,  that 
thereupon  he  (the  plaintiff)  said  he  had  a  little  money  in  the 
bank  and  could  let  him  have  $100,  that  the  defendant  accepted 
the  loan  and  asked  him  during  the  conversation  how  much 
he  expected  for  wages,  to  which  he  replied  that  he  expected 
$50  per  month.  He  further  says  that  the  defendant  did  not 
express  either  assent  or  dissent,  but  that  he  (the  plaintiff) 
understood  hp  was  to  get  the  $50  per  month  exclusive  of 
board.  The  defendant  admits  the  loan  of  $100,  but  denies 
that  the  conversation  in  reference  to  the  wages  ever  took 
place.  After,  the  plaintiff  left  the  defendant's  employ,  when 
they  came  to  settle  their  accounts,  the  defendant  offered  the 
plaintiff  $40  per  month,  exclusive  of  board,  from  1st  April, 
1905,  to  1st  June,  1907,  and  $75  per  month  after  1st  June. 
The  plaintiff  refused  to  accept,  and  brought  this  action.  If 
the  conversation  above  referred  to  t^k  place,  I  am  of  opin- 
ion that  the  plaintiff  is  entitled  to  $50  per  month  to  1st  Jxrne. 
1907. 

In  Lefeunteum  v.  Beaudoin,  28  S.  C.  R.  89,  Taschereau., 
J.,  said  that  it  was  "  a  rule  of  presumption  that  ordinarily  a 
witness  who  testifies  to  an  affirmative  is  to  be  credited  in  pre- 
ference to  one  who  testifies  to  a  negative,  because  he  who  testi- 
fies to  a  negative  may  have  forgotten  a  thing  that  did  happen, 
but  it  is  not  possible  to  remember  a  thing  that  never  existed.*' 
And  he  cited  the  language  of  Baron  Parke  in  Chowdry  Deby 
Perod  V.  Chowry  Damlot  Sing,  3  Moo.  Ind.  App.  347,  where 
he  said  •  "  In  estimating  the  value  of  the  evidence,  the  testi- 
mony of  a  person  who  swears  positively  that  a  certain  con- 
versation took  place  is  of  more  value  than  that  of  one  who 
says  that  it  did  not,  because  the  evidence  of  the  latter  mar 
be  explained  by  supposing  that  his  attention  was  not  drawn 
to  the  conversation  at  the  time."  And  in  Lane  v.  Jncfcson. 
20  Beav.  ^535,  the  Master  of  the  Rolls  said :  "  I  have  frequently 
stated  that  where  the  positive  fact  of  a  particular  conver- 
sation is  said  to  have  taken  place  between  two  persons  of 
equal  credibility,  and  one  states  positively  that  it  Jook  place 
and  the  other  as  positively  denies  it,  I  believe  that  the  words 
were  said,  and  that  the  person  who  denies  their  having  been 
said  has  forgotten  the  circumstances.  By  this  means  I  gi^^ 
full  credit  to  both  parties." 
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In  the  case  under  consideration,  so  far  as  I  know,  the 
parties  are  equally  credible.  Following  the  rule  laid  down 
in  the  above  cited  authorities,  I  find  that  the  conversation 
took  place  as  testified  by  the  plaintiff,  and  that,  the  defend- 
ant having  retained  the  plaintiff  in  his  employ  afterwards, 
the  plaintiff  is  entitled  to  wages  at  the  rate  of  $50  per  month 
exclusive  of  board. 

The  plaintiff  is,  therefore,  entitled  to  be  paid  $50  per 
month  from  1st  April,  1905,  to  1st  June,  1907,  and,  as  the 
defendant  agreed  to  allow  him  $75  per  month  after  Ist  June, 
on  the  settlement,  I  find  that  amount  is  what  the  plaintiff 
is  entitled  to. 

In  his  statement  of  claim  the  plaintiff  credited  the  defend- 
ant with  the  sum  of  $1,210.  In  addition  to  that  amount,  I 
find  the  defendant  should  be  credited  with  $25  paid  24th 
February,  1907,  and  $50  paid  30th  March,  1907,  and  also  $15 
for  feed  of  plaintiff's  horse,  and  $15  paid  to  Charles  Walsh 
for  plaintiff,  or  a  total  credit  of  $1,315.  The  claim  for  wages 
amounts  to  $1,533.33,  leaving  a  balance  in  the  plaintiff's 
favour  of  $228.33.  The  defendant  paid  into  Court  $35. 
This  will  be  paid  out  to  the  plaintiff,  and  there  will  be  judg- 
ment for  the  plaintiff  for  the  balance,  $193.33,  and  costs. 


TITKOir  TEERITOEY. 

Craig,  J.  July  21st,  1908. 

TRIAL. 

McDOUGALL  v.  JOHAXSEX. 

Mines  and  Minerals — Mineral  Claims — Stal-ing — Illegal  Post 
— Grant  to  Locator  under  Age — Extension  of  Boundaries 
^-Placer  Mining  Act,  1906,  sec.  13— Grant  by  Gold  Com- 
missioner— Amendment — Note  or  Memorandum  by  As- 
sistant Gold  Commissioner — Status  of  Person  Attacking 
Placer  Gran t — Parties — A  ttorney- General  —  Jurisdiction 
of  Territorial  Court — Adverse  Right — Dominion  Lands 
Act — Title — Purchaser  for  Value  without  Notice  —  Re- 
location, 

The  plaintiff  sued,  as  a  miner,  the  defendant,  another 
miner,  for  unlawfully  entering  and  mining  on  a  portion  of 
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the  plaintiff's  claim  described  in  the  pleadings  as  Xo.  2o4-A 
below  discovery  on  Dominion  Creek,  under  grant  Xo.  90,824, 
claiming  the  appointment  of  a  receiver,  injunction,  damages, 
and  other  relief. 

Frank  J.  McDougal,  for  plaintiff. 
George  Black,  for  defendant. 

Craig,  J. : — The  defendant  denies  that  the  plaintiff  is  the 
recorded  owner  of  the  claim  in  question  under  the  grant 
named ;  denies  that  any  such  claim  exists,  and  that  the  grant 
was  ever  issued  for  such  a  claim ;  and  further  denies  that  he 
is  mining  on  the  plaintiff's  claim.     The  defendant  then  set? 
up  that  he  is  the  owner  of  a  placer  mining  claim  recorded 
and  described  as  A.  Johansen  bench  claim,  being  on  the  right 
limit  of  254  and  255  below  lower  discovery  on  Dominion 
Creek,  staked  and  recorded  by  him,  and  also  the  owner  of 
placer  mining  claims  adjoining  the  said  Johansen  bencli, 
described  as  the  Sturtevant,  Hood,  F.  W.  Cramer,  Bryant, 
C.  H.  Cramer,  and  portions  of  the  E.  Robertson  bench  claim, 
the  same  being  included  in  the  said  Johansen  claim  hv  ex- 
tension of  boundaries.     The  defendant  further  sets  up  that 
the  plaintiff  on  15th  December,  1906,  applied  for  a  grant 
or  location  of  claim  Xo.  256  by  one  Henry  Stanley  Avison 
under  a  staking  of  9th  December  of  that  year;  that  Avison 
was  the  agent  of  the  plaintiff  in  staking;  and  that  the  plaii^- 
tiff  acquired  title  by  a  bill  of  sale.     The  defendant  further 
alleges  that  Avison  was  not,  at  the  time  he  staked  and  obtained 
the  grant  and  gave  the  bill  of  sale,  a  person  entitled  to  stake 
and  enter  for  or  locate  upon  any  lands  in  the  Yukon  Terri- 
tory, and  that  the  plaintiff  has  no  status.       The  defendant 
counterclaims,  asserting  his  own  right  under  the  extension  of 
boundaries,  with  a  declaration  that  the  location  of  Avison 
and  the  title  derived  therefrom  are  null  and  void,  and  ask? 
for  an  order  that  the  same  be  set  aside.     To  this  statement 
of  defence  the  plaintiff  joins  issue,  but  raises  no  question  of 
status  on  the  part  of  the  defendant  to  either  resist  the  action 
or  ask  for  the  cancellation  of  the  plaintiff's  grant. 

The  real  contest,  as  derived  from  the  pleadings  and  eti- 
denoe,  is  this :  McDougal,  the  plaintiff,  employed  one  R}*^^ 
to  procure  men  to  stake  a  certain  number  of  claims  which 
were  then  alleged  to  be  vacant  mining  lands  on  lower  Domin- 
ion. On  9th  December  one  of  these  claims  was  staked  by 
Avison,  who  at  the  time  he  staked  was  under  the  age  of  1^ 


▼ears,  as  wa*  sworn  to  bv  his  mother,  and  was  luuler  the  ^* 
of  18  years  when  he  conveved  tiie  claim  to  MolXni^jniL  Av^ 
son  applied  for  the  claim  and  obtained  a  grant  on  18th  Janu- 
ary, lyoT,  of  Creek  number  256  below  lower  disiwery,  fur- 
tlier  described  in  the  grant  as  re-Kxation,  upjvr  and  lower 
halves.  Some  time  after  ISth  January — how  long  after 
does  not  clearly  appear,  but  that  it  was  after  is  ivrtain — the 
defendant  applied  for  extension  of  boundaries  under  stH\  13 
of  the  Placer  Mining  Act  of  11H>6,  which  pnnides  that 
**the  boundaries  of  any  claim  for  which  a  grant  has  bwn 
issued  prior  to  the  passing  of  this  Act,  may  by  onlor  of  the 
Gold  Commissioner,  upon  application  being  made  by  the  owner 
thereof,  be  enlarged  to  the  size  of  a  claim  allowed  by  this 
Act,  provided  that  such  enlargement  will  not  interfere  with 
any  mining  claim  or  property  owned  by  any  other  person."  A 
plan  is  put  in  upon  the  trial,  and  it  is  admitted  that  the  pro- 
perties in  question  and  described  heretofore  are  the  properties 
in  dispute  between  the  parties;  that  is,  that  if  the  staking  of 
Avison  was  a  good  staking,  and  he  did  really  make  the  utaking 
which  he  alleges  he  made,  that  staking  would  cover  the  i)r()- 
perties  which  the  defendants  afterwards  applied  to  have  in- 
cluded in  his  original  claim,  by  virtue  of  sec.  1.'^  On  the 
application  of  the  defendant  for  extension  of  boundarieR  a 
note  to  the  following  effect  is  made  upon  the  application: 
**  Enlargement  of  the  A.  Johansen  bench  granted  so  as  to  cov(»r 
the  Sturtevant,  Hood,  F.  W.  Cramer,  Bryant,  (\  II.  ('ramer 
benches,  and  portions  of  E.  Robertson  bench,  and  any  vacant 
ground  adjoining  the  Johansen  bench,  so  as  to  make  a  claim 
500  by  1,000  feet  in  size,  in  so  far  as  there  is  no  confliction 
with  the  existing  locations.  F.  X.  (lossclin,  AnHistant  (iold 
Commissioner."  And  to  this  application  is  attached  a  plan 
sliewing  the  claims  to  l)e  covered  by  the  cxtenHir^n,  and  it  in 
noted—  "To  be  granted  February  lath,  1907— (;. P.,"  which 
is  sworn  to  mean  Gideon  Pepin,  one  of  the  clerkH  in  the  (iold 
Commissioner's  office;  and  further,  a  note  below  the  note  of 
Mr.  Gopselin — "  Benches  herein  dewriU'd  are  all  open  for 
entry — G.P."  Upon  this  application  the  defr'ndant  paid  in 
the  proper  fee  of  $*^  which  fee  is  still  n'tnined  by  the  ;rovern- 
ment,  or  by  the  dr^partrnent  liere.  Xotfiing  W'^thh  to  have 
been  done  in  tliis  matter,  but  the  taking  of  po^-W'^-ion  by  the 
defendant  of  part  of  the  ground  cowm-^,  tjjat  \^,  by  going 
on  and  minin^r,  until  ICth  NovernW,  I'^ot.  wImo  O.  S,  Finnie 
wrote  the  following  h-tter  to  the  ^]<'f«'n^lant:  "Sir, — IM^-r- 
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ring  to  the  enlargement  of  boundaries  of  your  bench  opposite 
Xo.  255  below  lower  on  Dominion  Creek,  which  was  granted 
to  you  on  the  l'6th  February  last,  I  have  to  draw  your  atten- 
tion to  the  fact  that  creek  claim  No.  254-A  was  staked  bj 
H.  S.  Avison  on  the  9th  December,  190G.  This  claim  would 
include  all  ground  vacant  at  the  time  of  staking  which  was 
included  witliin  1,000  feet  of  the  base  line.  It  appears  that 
the  Robertson,  Sturtevant,  Hood,  Bryant,  F.  W.  Cramer,  and 
C.  H.  Cramer  benches  were  all  vacant  at  the  time;  so  that 
these  claims  would  really  be  included  in  the  creek  claim. 
0.  S.  Finnic,  for  Gold  Commissioner."  Upon  the  same  day 
we  have  a  document  as  follows :  "  To  whom  it  may  concern. 
Take  notice  that  on  the  16th  February  last  an  enlargement  of 
the  boundaries  of  the  A.  Johansen  bench  opposite  the  right 
limit  of  Xo.  255  below  lower  discovery  on  Dominion  Creek, 
was  granted,  to  include  the  Robertson,  Sturtevant,  Hood, 
Bryant,  F.  W.  Cramer,  and  C.  H.  Cramer  benches ;  and  take 
further  notice  that  creek  claim  known  and  described  as  No. 
2o4:-A  below  lower  discovery  on  Dominion  Creek  was  staked 
on  the  9th  December,  1906,  and  that  at  the  time  the  benches 
referred  to  were  all  vacant  Dominion  lands,  so  that  the  said 
boundaries  would  really  be  absorbed  by  the  said  creek  claim 
Xo.  254:-A.  Dated  at  Dawson,  Y.T.,  this  16th  day  of 
Xovember,  A.D.  1907.  E.  C.  Senkler,  Acting  Gold 
Commissioner."  Xothing  appears  to  have  been  done  h?  the 
defendant  except  tliat  he  took  out  a  renewal  of  his  claim— 
the  Johansen  bench — on  29th  January,  1908. 

In  regard  to  the  staking  of  Avison  the  following  occurred. 
It  appears  from  the  evidence,  according  to  the  contention  of 
the  plaintiff,  that  Avison  in  applying  for  the  claim  wrongly 
described  the  ground  as  Xo.  256,  instead  of  describing  it  as 
254-A,  Xo.  256  being  very  much  lower  down  the  creek  than 
254-x\  is  alleged  to  be.  Some  time  subsequent  to  the  original 
grant,  and  certainly  some  time  subsequent  to  the  application 
of  the  defendant  for  boundary  extension,  the  plaintiff  by 
some  means  obtained  an  amendment,  as  he  calls  it,  of  his 
grant.  This  amendment  is  as  follows,  inserted  after  the  de- 
scription, "  L.  half  254  and  IT.  half  255,  known  as  Xo.  254- 
A,— G.P."  or  "G.B."— it  is  hard  to  say  which,  but  "G.P." 
are  probably  the  proper  initials.  Upon  this  amendment  the 
plaintiff  rests.  How  this  amendment  came  about  is  not 
shewn  in  the  evidence;  what  material  was  produced  to  the 
Gold  Commissioner,  or  whoever  made  the  amendment,  is  not 
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produced.  The  only  document  is  the  one  which  I  have  re- 
cited, directed  to  whom  it  may  concern.  Tliat  contains  no 
adjudication  authorizing  amendment.  It  is  simply  a  notice, 
whether  true  or  not,  that  the  enlargement  applied  for  by  the 
defendant  could  not  take  effect  because  the  ground  had  been 
previously  staked  by  Avison.  It  must  be  remembered  that 
at  this  time  Johansen's  claim  was  on  file.  It  had  been  ap- 
proved by  tlie  Assistant  Gokl  Commissioner,  and  in  the  docu- 
ment recited,  signed  by  E.  C.  Senkler,  Acting  Gold  Commis- 
sioner, it  was  declared  that  the  enlargement  was  granted 
to  the  defendant.  Under  what  authority  the  amendment  was 
made  I  cannot  determine,  and  1  can  determine  no  authority 
in  law  for  any  such  proceeding  as  here  appears.  Xo  fresh 
application  is  filed ;  no  affidavit,  as  the  law  requires,  by  the 
locator,  it  put  in  shewing  that  this  is  the  ground  he  staked. 
Apparently  without  any  evidence  but  the  statement  of  some- 
body, the  original  grant  is  entirely  altered ;  instead  of  grant- 
ing 256,  it  grants  254-A  or  intends  to  do  so.  Without  judi- 
cial investigation,  without  notice  to  Johansen,  this  amend- 
ment is  made  that  is  now  sought  to  be  enforced.  Xext,  the 
question  arises:  "What  is  the  effect  of  the  note ^ upon  the 
application  of  the  defendant  for  extension  of  his  boundaries. 
The  law  says  that  boundaries  may  be  extended  by  order  of 
the  Gold  Commissioner.  That  is  a  very  explicit  direction. 
There  is  no  order  of  the  Gold  Commissioner  produced.  Tliere 
is  a  note  by  the  Assistant  Gold  Commissioner  upon  the  appli- 
cation which  says  it  is  granted ;  but  upon  the  same  applica- 
tion there  is  a  note — "To  be  granted  February  13th.''' 
Now,  which  of  these  notes  was  made  first  does  not  appear,  be- 
cause the  one  signed  by  F.  X.  Gosselin  bears  no  date,  and 
certainly  the  note — "To  be  granted — G.P."  is  not  a  grant. 
Therefore  I  must  take  it  that  the  note  of  F.  X.  Gosselin  was 
made  some  time  subsequent  to  the  note — ^"To  be  granted 
February  13th — G.P.'^  The  whole  is  indorsed  upon  the 
paper  signed  by  Johansen  and  dated  18th  January.  Then, 
again,  what  effect  has  the  notice — "  To  whom  it  may  con- 
cern " — upon  this  document^  signed  by  Gosselin  and  Pepin,  if 
it  has  any  effect?  It  is  not  addressed  to  Johansen.  There  is 
no  evidence  that  it  ever  came  to  his  knowledge.  It  is  directed 
broadly  to  the  world,  to  whom  it  may  concern.  I  can  find  no 
authority  for  any  such  order  being  made  by  the  Gold  Com- 
missioner. If  the  grant  to  Johansen  of  the  boundaries  in 
extension  was  a  good  grant,  then  the  acting  Gold  Commis- 
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eioner,  upon  the  date  when  he  signed  that  document,  had  no 
power  to  make  any  such  order,  because,  upon  the  passing  of 
the  Placer  Mining  Act  of  1906,  and  upon  the  eul>?equent 
consolidation  of  that  in  the  Revised  Statutes,  all  his  powers 
which  he  originally  had  under  the  old  orders  in  council,  had 
disappeared.  He  had  jurisdiction  to  hear  and  determine 
judicially  all  matters  in  diflference  in  regard  to  entries  for 
mining  claims  under  the  regulations,  and  to  adjudge  any 
patent,  lease,  or  other  instrument  which  purports  by  or  on 
behalf  of  the  Crown  to  grant  or  convey  mining  property, 
void  on  the  ground  that  the  same  was  issued  in  error  or  im- 
providence or  the  issue  obtained  by  fraud.  Such  powers  he 
no  longer  has,  and  I  will  consider  later  on  whether  this 
Court  has  such  powers. 

We  have  arrived  at  a  very  mixed  condition  of  affairs. 
No  one  in  authority,  I  take  it,  had  any  power  to  amend  that 
grant  in  the  manner  in  whicli  it  was  amended.  If  it  was 
issued  in  error,  then  the  plaintiff  or  the  locator  should  have 
taken  steps  under  the  Act  to  make  a  re-location  or  re-appli- 
cation, the  only  way  provided  for  obtaining  a  placer  raining 
property..  Besides  this  question  of  law,  there  are  questions  of 
fact  which  arise  in  the  case.  It  is  alleged  that  to  support  the 
change  in  the  grant  or  the  amendment  of  it,  the  posts  which 
were  originally  planted  by  Avison  on  what  was  really  256, 
were  moved  and  carried  up  to  what  is  now  254-A  by  one  An- 
gus Smith  and  one  Hough,  some  time  in  the  fall  of  1907, 
up  to  which  time  the  plaintiff  had  not  been  near  his  claim. 
I  do  not  think  I  can  find  from  the  evidence  that  that  is  po. 
There  is  a  great  deal  of  conflicting  evidence;  but  an  inde- 
pendent witness,  Stahl,  swears  that  he  was  on  the  ground  in 
February,  1907,  and  saw  the  stakes.  There  are  other  inde- 
pendent witnesses  who  swear  they  did  not  see  the  stakes,  but 
that  is  very  negative  evidence  in  face  of  the  sworn  evidence 
of  Ryan,  who  saw  them  planted,  and  of  Stahl,  who  saw  them 
shortly  after  on  the  ground,  and  of  Hough,  McDougal,  and 
Angus  Smith,  who  saw  them  in  November,  1907.  The  others 
who  give  evidence  give  evidence  #of  a  very  negative  character, 
that  is,  that  they  didn't  see  those  stakes  there,  that  they  went 
to  look  for  stakes  along  this  very  base  line,  that  they  could  not 
have  missed  them,  that  they  were  working  on  the  adjoining 
claim  within  sight  of  the  place  when  it  was  alleged  the  claim 
was  staked,  and  saw  no  one  there,  and  that  they  saw  Smith 
carrying  what  appeared  to  be  a  stake  in  the  direction  of  the 


M*DOUOALL  17.  J0HAN8EN.  961 

place  where  they  say  it  was  afterwards  improperly  planted. 
To  find  for  the  defendant  upon  these  facts  I  would  have  to 
find  deliberate  fraud  on  the  part  of  Mr.  McDougal  against 
the  government,  and  I  am  not  justified  in  doing  that.  It  is 
further  alleged  that  the  posts  were  not  legal  posts,  and  upon 
the  facts  proven  it  is  certainly  clear  that  post  Xo.  1  was  not 
a  legal  post,  being  at  the  most  2y^  inches  flatted.  Of  this 
I  am  satisfied.  It  is  further,  of  course,  proved,  beyond  any 
doubt,  that  Avison  when  he  staked  was  not  of  the  full  age 
of  18  years,  as  required  by  sec.  3  of  the  Act  of  1906,  in  force 
at  the  time  he  staked,  which  provides :  "  Any  person  over  but 
not  under  18  years  of  age  may  enter,  locate,  prospect,  and 
mine  for  gold  and  Other  minerals  upon  any  land  in  the  Yukon 
Territory."  There  is,  therefore,  the  illegality  in  that  the 
staker  was  under  age,  and  that  one  of  the  posts — Xo.  1 — 
was  not  a  legal  post. 

It  is  contended  that  in  any  case  Johansen  has  no  status  to 
attack  the  grant  of  McDougal  from  the  Crown  of  this  min- 
ing property.  Although  the  question  of  status  was  not  raised 
upon  tlie  pleadings,  it  was  argued  very  fully  at  the  trial,  sev- 
eral authorities  being  cited  to  me;  but  I  think  the  real  point 
was  probably  missed  upon  the  argument.  'Counsel  for  the 
plaintiff  cited  the  cases  of  O'Brien  v.  Allen,  30  S.  C.  E.  341 ; 
Scott  V.  Henderson,  Congdon^s  Digest  X.  S.  Cases  601,  Mil- 
ler V.  Lantz,  1  Thompson,  and  several  American  casc^  from 
Morrison's  Mining  Reports,  which  I  think  are  not  applicable 
to  the  state  of  the  law  in  this  Territory.  This  question  has 
been  several  times  considered  in  discussing  mining  cases  in 
this  Territory,  and  the  law  is  by  no  means  settled  yet,  my 
learned  brother  Dugas  taking  one  ground  and  mypelf  the 
other,  while  Mr.  Justice  Macaulay  has  not  yet  pronounced 
upon  the  clear  legal  issue,  so  far  as  I  can  gather  from  a  peru- 
sal of  his  judgments.  The  question  is,  what  is  the  status  or 
what  should  be  the  status  of  a  person  attacking  a  placer  grant, 
or  should  the  Attorney- General  be  a  necessary  party  to  the 
action. 

I  considered  this  matter  very  fully  in  my  judgment 
in  Hartley  v.  Matson,  which  was  afterwards  carried  to  appeal 
before  the  Supreme  Court  of  Canada,  32  S.  C.  R.  644.  In 
that  case  the  attack  upon  the  hydraulic  lease  was  made  by 
pure  volunteers,  and,  when  considering  the  question  of  the 
status  of  the  parties  to  attack  that  hydraulic  lease,  I  held 
that  the  Attorney-General  was  not  a  necessary  party.     The 
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Supreme  Court  did  not  see  fit  to  consider  that  question,  but 
decided  that  the  plaintiffs  had  no  status,  upon  the  argument 
before  tlie  Supreme  Court  it  being  admitted  that  thev  had 
no  status  except  the  right  to  stake  as  free  miners  if  the  lease 
were  declared  void.  Davies,  J.,  who  gave  the  principal  judg- 
ment, said :  "  I  agree  substantially  with  the  judgment  of  the 
Gold  Commissioner,  Mr.  Senkler.  I  do  not  think  that  the 
mere  fact  of  the  appellants  as  free  miners  entering  upon 
lands  already  leased  by  the  Crown  and  professing  to  locate 
claims  there  gives  them  any  right  or  interest  in  the  lands  or 
any  status  to  come  into  Court  and  ask  for  any  declaration 
with  respkit  to  the  validity  of  a  prior  lease  from  the  Crown 
of  these  very  lands.  To  obtain  such  a  status  mere  staking 
is  not  sufficient;  they  must  go  further  and  obtain  from  the 
mining  recorder  their  placer  grants.^'  From  this  dictum  it 
would  seem  that  two  rival  grants  must  exist  at  the  same 
time  to  entitle  the  Court  to  consider  the  dispute,  and  to  give 
jurisdiction.  That  was  going  much  further  than  any  case  up 
to  that  time  decided.  The  case  of  Farmer  v.  Livingstone.  8 
S.  C.  R.  140,  is  a  very  full  consideration  of  the  whole  question 
of  status  under  the  Dominion  Lands  Act.  Eeferring  to 
homestead  entries  there,  the  Court  were  not  all  of  the  same 
opinion.  Chief  Justice  Ritchie  said  that  "  the  bill  of  a  per- 
son attacking  a  patent  must  shew  that  he  had  some  legal  or 
equitable  status  under  the  statute  capable  of  being  enfonfd 
in  a  Court  of  law  of  equity ;"  and  he  held  that  entry  of  some 
kind  under  the  Dominion  Lands  Act  was  necessary  to  give 
status  to  such  a  person.  He  said  further :  "  How  can  a  party 
sustain  an  action,  bill,  or  plaint  respecting  such  lands  unless 
he  has  a  right  or  interest  therein  which  a  Court  of  law  or 
equity  can  recognize.  If  a  plaintiff  brings  a  suit,  whether 
at  law  or  equity,  and  does  not  shew  on  the  face  of  his  declara- 
tion or  bill  a  legal  or  equitable  cause  of  action,  he  may  be 
n)et  at  the  outset  by  a  demurrer,  and  I  am  at  a  loss  to  con- 
ceive of  a  practitioner  bold  enough  to  urge  on  the  Court  that, 
though  he  has  no  legal  or  equitable  claim  that  a  Court  of  law 
or  equity  could  enforce,  he  has  a  moral  claim  which  he  chooses 
to  designate  a  grievance  or  a  prejudice,  and,  therefore,  can 
maintain  his  action.  I  am,  therefore,  of  opinion  that  to 
enable  a  party  to  take  proceedings  under  this  Act,  he  should 
have  some  legal  or  equitable  status  in  connection  with  the 
lands,  that  is  to  say,  some  interest  therein  or  right  thereto 
enforceable  at  law  or  equity,  and  it  is  only  for  the  protection 
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of  such  riglits  or  interests  that  a  party  can  invoke  the  aid 
of  a  Court  of  justice  to  repeal,  under  the  statute,  letters  patent 
issued  by  the  Crown  in  reference  to  Crown  property.'^ 
Strong,  J.,  said,  in  speaking  of  the  section  which  gives  power 
to  a  Court  of  competent  jurisdiction  to  cancel  such  docu- 
ments, which  I  will  cite  later  on :  "  It  will  be  observed  that 
this  section  says  nothing  as  to  the  title  required  to  authorize 
a  party  to  institute  an  action  under  its  provisions.  It  must, 
however,  be  assumed  that  no  one  but  a  person  having  a  title 
or  being  interested  in  the  subject  of  the  grant  is  entitled  to 
attack  the  patent,  as  it  never  could  have  been  intended  to 
enable  a  stranger  to  take  such  a  proceeding.  The  statute 
merely  gives  a  new  remedy  for  the  old  common  law  right,  and 
a  third  person  proceeding  under  it  to  set  aside  a  patent  must, 
therefore,  shew  precisely  the  same  title  as  was  required  to 
maintain  a  scire  facias  in  the  name  of  the  subject,  namely, 
that  he  had  rights  in  the  subject  of  the  grant  which  have  been 
prejudiced  and  affected  by  the  patent."  And  in  support  of 
his  judgment  he  cited  from  Maxwell  on  Statutes  the  follow- 
ing :  "  When  the  prescriptions  of  a  statute  relate  to  the  per- 
formance of  a  public  duty,  they  seem  to  be  generally  under- 
stood to  be  merely  instructions  for  the  guidance  and  govern- 
ment of  those  on  whom  the  duty  is  imposed,  or  directory  only. 
The  neglect  of  them  may  be  punishable  indeed,  but  it  does 
not  affect  the  validity  of  the  act  done  in  disregard  of  them, 
and  it  is  no  impediment  to  this  construction  that  there  is  no 
remedy  for  non-compliance  with  the  direction."  Taschereau 
and  Gwynne,  JJ.,  were  of  a  different  opinion,  and  thought 
that  sufficient  was  shewn  upon  the  facts  to  give  a  status  to  at- 
tack the  patent  and  have  it  declared  void. 

The  section  under  which  that  case  was  decided  is  the  same 
as  the  one  in  the  regulations  under  R.  S.  C.  ch.  55,  sec. 
205 :  "  Wherever  patents,  leases,  or  other  instruments  respect- 
ing lands  have  issued  through  fraud  or  in  error  or  improvid- 
ence, any  Court  having  competent  jurisdiction  in  cases  re- 
specting real  property  in  the  province  where  such  lands  are 
situate,  may,  upon  action,  bill,  or  plaint  respecting  such  lands, 
and  upon  hearing  the  parties  interested,  or  upon  default  of 
the  said  parties  after  such  notice  of  proceedings  as  the  said 
Court  orders,  decree  or  adjudge  such  patent,  lease,  or  other 
instrument  to  be  void,  and  upon  the  registry  of  such  decree  or 
adjudication  in  the  office  of  the  Registrar-General  of  Canada^ 
such  patent,  lease,  or  other  instrument  shall  be  void."  Two  or 
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three  questions  arise  under  this  section  which  I  find  it  hard 
to  determine.  In  the  first  place,  the  section  relates  to  pro- 
vinces, not  to  Territories.  That  may  be  a  very  mild  objec- 
tion. Then,  again,  it  provides  for  the  registration  of  the 
decree  in  the  office  of  the  Registrar-General  of  Canada.  Fur- 
ther, it  is  a  section  under  the  Dominion  Lands  Act,  affecting 
lands  covered  by  the  Dominion  Lands  Act.  Now,  in  the  lav 
as  it  existed  prior  to  the  passing  of  the  Placer  Mining  Act  all 
regulations  and  ordinances  affecting  mining  were  made  bj 
orders  in  council  or  by  ordinances  under  what  is  now  sec.  159 
of  this  Dominion  Lands  Act,  old  sec.  49.  The  Placer  Mining 
Act  having  been  enacted,  does  not  that  take  the  mining  lands 
out  of  the  provisions  of  the  Dominion  Lands  Act  ?  The  juris- 
diction which  was  given  to  the  Gold  Commissioner  under  the 
old  ordinances  affecting  disputes  regarding  mining  claims  has 
been  withdrawn.  It  is  true  that  the  jurisdiction  to  dispose 
of  mining  actions  has  in  a  sense  been  transferred  to  the 
Territorial  Court,  not  directly  but  indirectly.  There  being 
no  other  jurisdiction  in  this  Territory  left  to  try  such  dis- 
putes, the  onh** jurisdiction  is  that  of  the  Territorial  Court. 
But  can  it  be  said  that  after  the  enactment  of  the  Placer 
Mining  Act  this  sec.  205  of  ch.  55  is  the  law  affecting  mining 
claims,  and  gives  to  this  Court  the  jurisdiction  to  set  aside 
any  such  grant  or  instrument?  The  whole  spirit  and  pur- 
port of  the  Placer  Mining  Act  would  seem  to  lead  to  the 
conclusion  that  such  jurisdiction  is,  at  least  intended.  The 
document  which  is  called  a  grant,  of  course  is  not  a  patent 
under  the  great  seal,  but  it  is  an  instrument  issued  from  the 
Gold  Commissioner's  office  by  a  statutory  officer  under  this 
Act.  The  Act  declares  who  shall  and  who  shall  not  he  en- 
titled to  locate  placer  ground;  it  provides  the  mode  in  which 
that  location  shall  be  made ;  it  makes  staking  the  root  of  title 
and  the  first  step  in  the  chain  of  title ;  without  that  staking 
no  title  can  arise  under  the  Act,  and  without  that  staking 
being  properly  done  no  title  can  arise.  An  improper  staking 
is  as  useless  as  no  staking.  The  nature  and  size  of  the  claims 
is  provided ;  their  directions ;  where  they  shall  lie.  Then  it 
provides  for  tlie  practice  of  locating  and  recording,  and  the 
locating  and  recording  is  simply  acknowledgment,  as  I  take  it 
by  the  proper  officer  of  a  staking  proved  to  him  to  have  been 
made  in  due  form  under  the  Act.  Upon  all  these  formali- 
ties being  observed,  that  is,  due  location,  the  Act  provides  that 
the  grant  may  be  given  for  1  or  5  years,  provided  that  during 
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each  year  certain  work  shall  be  done  and  proved  up  in  a 
certain  way,  and  within  a  certain  time,  and  these  grants  are 
renewable  absolutely  year  by  year  upon  the  performance  of 
these  statutory  regulations.  The  Act  further  provides  that 
upon  non-performance  of  yearly  work  required  by  the  regula- 
tions by  a  located  owner  his  claim  shall  become  forfeited 
absolutely,  and  the  claim  forthwith  open  for  re-location. 

Section  30  provides  that"  no  title  shall  be  contested  by 
any  one  who  does  not  claim  an  adverse  right  except  by  leave 
of  the  Commissioner  of  the  Yukon  Territory.  In  the  event  of 
a  claim  reverting  to  the  Crown  as  a  consequence  of  such  liti- 
gation, the  plaintiff  shall  have  the  first  right  to  locate  said 
claim."  This  is  a  most  unsatisfactory  section  and  very  hard 
to  understand.  It  seems  to  me  it  can  only  mean  that  a  pure 
volunteer  in  the  nature  of  one  informing  the  Crown  requires 
the  leave  provided  by  the  section;  in  other  words,  that  a 
total  stranger  knowing  of  some  defect  in  tlie  title  of  a  locator, 
may  apply  for  and  obtain  leave  from  the  Commissioner  of 
the  Territory  to  bring  an  action,  and  if  upon  that  section  he 
succeeds  in  establishing  his  allegations  of  improper  title, 
then  he  has  as  a  reward  for  his  informing  of  the  Crown  the 
first  right  to  the  claim.  Other  pronsions  are  contained  in 
the  Act  with  regard  to  the  rights  of  co-owners  and  so  on. 
Then  under  one  division  of  the  Act,  11,  referring  to  dis- 
putes, it  says :  "  In  case  of  any  dispute  as  to  the  locating  of  a 
claim,  the  title  to  the  claim  shall  be  recognized  according  to 
the  priority  of  such  locating,  subject  to  any  question  as  to  the 
validity  of  the  record  itself,  and  subject  further  to  the  claijpant 
having  complied  with  all  the  terms  and  conditions  of  this 
Act."  That  section  is  also  of  doubtful  meaning  and  hard  to 
interpret.  The  Act  provides  for  a  board  of  arbitration  which 
may  determine  any  dispute  between  the  owners  of  claims  with 
respect  to  distribution  of  water,  boundaries  of  claims,  and 
dumping.  It  is  provided  by  the  Act  that  the  grant  shall  be 
in  the  form  provided  for  in  schedule  C,  and  the  form  of  the 
grant  provides  in  one  of  its  clauses  as  follows :  "  All  rights 
hereby  granted  are  those  laid  down  in  the  said  Act  and  no 
more,  and  subject  to  all  the  pro\isions  of  the  said  Act, 
whether  they  are  expressed  herein  or  not." 

From  all  these  sections  and  provisions  it  would  seem  that 
it  was  intended  that  these  disputes  should  be  settled  by  some 
Court  of  competent  jurisdiction,  and  that  that  Court  should 
have  the  power  to  cancel  or  order  the  cancellation  of  a  grant 
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which  was  void  for  non-compliance  with  the  Act.  But  there 
is  no  express  statutory  right  given  in  the  Placer  Mining  Act, 
such  as  is  contained  in  sec.  205  of  the  Dominion  Lands  Act. 

The  Dominion  Lands  Act  and  the  status  of  persons  suing 
under  it  was  considered  in  London  and  Canadian  Loan 
and  Agency  Co.  v.  Moffatt,  3  Man.  L.  R.,  where  it  was  liel<l 
that  "  an  equitable  defence  in  ejectment  must  do  more  than 
displace  the  plaintiff's  legal  title.  It  must  shew  that  the  de- 
fendant is  himself,  of  right,  entitled  to  some  interest  whirh 
gives  him  a  right  to  attack  the  plaintiffs  legal  title.  A  plea 
attacked  the  patent  under  which  the  plaintiff  claimed  as  hav- 
ing been  obtained  by  fraud,  but  did  not  shew  that  if  th;? 
patent  were  set  aside  the  defendant  would  be  entitled  to  pi»5- 
seFsion."  Killam,  J.,  in  giving  judgment,  said :  "  It  appears 
to  me  that,  in  such  an  action,  the  defendant  should  shew 
more  than  a  mere  claim  upon  the  bounty  of  the  Crown — ^an 
equitable  right  or  interest  in  the  lAnds.^^ 

The  matter  was  also  considered  in  the  case  of  Crotty  v. 
Yrooman,  1  Man.  L.  R.  149.  Taylor,  J.,  who  gave  judgment, 
concluded  that  the  Court  had  no  jurisdiction  to  interfere  in 
that  case  with  the  patent,  no  matter  how  wrongfully  ob- 
tained, although  the  case  was  one  of  great  hardship  to  the 
person  seeking  to  attack  it.  The  judgment,  however,  in 
tliat  case  went  upon  the  consideration  of  the  fact  that  th«^ 
claims  of  the  parties  contesting  had  been  fully  considered 
by  a  land  board  and  afterwards  by  the  Minister,  and 
passed  upon,  and,  although  the  Minister  had  been  incor- 
rectly informed,  and  the  board  had  acted  improperly  in  tak- 
ing evidence  in  the  matter,  yet  that,  in  the  absence  of  the  , 
Attorney-General,  the  Court  had  no  power  to  give  relief.  See 
also  the  cases  of  The  Queen  v.  Hughes,  L.  R.  1  P.  C.  21: 
Kennedy  v.  Lawlor,  14  6r.  226 ;  Simpson  v.  Grant,  5  Gr,  2*67; 
Stevens  v.  Cook,  Ross  v.  Attorney-General,  14  Gr.  467: 
Laurence  v.  Pomeroy,  9  Gr.  474 ;  Mutchmore  v.  Davis,  14  Gr. 
346;  Martyn  v.  Kennedy,  4  Gr.  96. 

In  considering  this  question  the  Supreme  Court  Feem 
to  be  very  careful  in  their  language  in  determining  what 
would  constitute  proper  status  or  give  such  legal  or  equitable 
rights  as  would  entitle  a  person  to  attack  a  Crown  patent. 
In  the  one  case  entry  was  required  under  the  statute,  and  * 
mere  claim  to  entry  or  a  right  to  entry  without  the  actnal 
entry  was  not  considered  sufficient.  Ritchie,  C.J.,  in  asking 
how  a  party  could  sustain  such  an  action,  speaks  generally 
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of  a  legal  or  equitable  right,  but  I  can  get  no  assistance  from 
his  judgment  in  determining  what  he  would  consider  suffi- 
cient legal  or  equitable  right.  Strong,  J.,  says  that  it  muse 
be  assumed  that  it  must  be  a  person  having  a  title  or  being 
interested  in  the  subject  of  the  grant,  and  that  a  mere 
stranger  could  not  attack.  Gwynne,  J.,  and  Taschereau,  J., 
are  much  more  specific  in  what  they  consider  would  give  a 
proper  status. 

The  Placer  Mining  Act,  sec.  44  of  ch.  64,  R.  S.  C. 
1906,  provides  that  "no  title  shall  be  contested  by  any  one 
who  does  not  claim  an  adverse  right  except  by  leave  of  the 
Commissioner."  The  converse  of  this,  I  suppose,  would 
be  true,  that  any  one  having  an  adverse  right  may  contest 
without  the  leave  of  the  Commissioner.  The  question  now 
arises,  what  is  an  adverse  right?  This  has  been  considered  in 
gome  British  Columbia  cases,  and,  in  my  view,  an  adverse 
right  is  a  claim  or  right  to  contest  the  grant  to  any  other  per- 
son, which  right  arises  by  virtue  of  some  act  of  the  claimant 
done  under  the  Act,  and  which  contests  a  right  of  the  ad- 
verse party  under  some  professed  act  done  under  the  Placer 
Act,  both  parties  being  in  opposition  and  claiming  their 
rights  by  virtue  of  the  regulations.  I  am  not  quite  clear 
that  if  such  an  adverse  right  exists  before  the  issue  of  the 
grant,  then  that  the  adverse  claimant  has  a  status  to  sue,  and 
this  Court  has  jurisdiction  to  entertain  the  action.  "Whether 
or  not  this  Court  has  such  jurisdiction  after  the  issue  of 
such  a  grant,  I  will  not  just  now  consider.  This  Court  has 
frequently  maintained  its  jurisdiction  by  decisions  even  after 
the  issue  of  a  grant,  and  ordered  to  be  cancelled  grants  for 
imperfect  staking.  There  is  no  doubt  that  the  Court  has 
jurisdiction  if  the  judgments  of  this  Court  are  of  any  effect 
in  directing  the  cancellation  of  grants  for  non-performance 
of  work  required  by  the  regulations,  because  under  that  par- 
ticular section  both  myself  and  Mr.  Justice  Macaulay  have 
held  that  the  Court  has  jurisdiction.  Mr.  Justice  Dugas, 
on  the  contrar}%  has  held  the  opposite,  and  his  views  are  found 
very  fully  expressed  in  the  case  of  Grant  v.  Treadgold,  4  W. 
L.  R.  173,  where  my  o^ti  views  are  fully  set  out  in  that  case 
on  the  particular  section  in  question.  His  views  are  also  set 
out  fully  in  the  case  of  Risser  v.  Pinkiert,  decided  before  the 
issue  of  the  Western  Law  Reporter.  It  would  seem  singular 
if  the  Court  had  jurisdiction  to  declare  the  cancellation  of 
a  grant  for  the  non-performance  of  work,  where,  perhaps, 
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the  work  might  be  one  or  two  dollars  short  of  the  required 
amount,  or  where,  perhaps,  by  a  slight  slip  or  mistake,  one 
neglected  to  renew  a  claim,  and  had  not  jurisdiction  to  de- 
clare the  cancellation  of  a  grant  obtained  by  absolute  fraud 
or  by  one  who  had  no  right  whatever  under  the  regulationh 
to  obtain  such  a  grant  as  in  the  present  case,  being  under 
age.  The  discussion  may  perhaps  seem  useless,  but  it  may 
not  be  useless  because  if  it  is  the  intention  of  the  legislature 
to  give  such  jurisdiction  to  this  Court  in  placer  mining  mat- 
ters, that  intention,  I  think,  should  be  expressed  much  more 
clearly  than  it  is,  and  not  be  left  to  be  drawn  from  inference 
from  the  general  spirit  of  the  legislation.  But  I  am  satis- 
fied from  the  authorities  that  if  a  person  attacking  a  grant 
has  an  adverse  right  or  has  some  legal  or  equitable  interest  in 
the  claim  before  the  issue  of  the  grant,  then  this  Court  has 
jurisdiction,  and  I  decide  not  so  much  because  I  am  convinced 
that  sec.  20.5  of  the  Dominion  Lands  Act  applies,  or  that  any 
ether  statutory  powers  are  given  to  the  Court,  but  because  of 
our  general  inherent  jurisdiction  under  the  common  law,  and 
because  this  Court  has  already  held  that  it  has  jurisdiction  to 
cancel  other  grants,  and  I  think  it  advisable  that  this  right 
should  be  maintained  until  some  higher  Court  declares  we 
have  not  that  jurisdiction. 

In  the  case  which  I  am  considering,  on  18th  January, 
when  this  plaintiff  obtained  his  grant,  it  was  clear  that  no 
adverse  right  existed  in  the  defendant ;  but  an  adverse  right 
did  arise  and  a  clear  legal  right  arose  before  the  amending 
of  the  grant.  The  grant  which  was  given  was  for  other  pro- 
perty ;  it  was  not  for  the  property  in  question  and  in  dispute 
at  all,  and  it  was  only  upon  the  amending  of  the  grant,  long 
after  the  defendant's  application  went  in,  that  the  plaintiff 
acquired  a  right  to  the  ground  if  he  did  acquire  it  at  all  by  the 
amending  grant.  I  am  of  opinion,  first,  that  no  right  existed 
to  amend  that  grant  as  it  was  amended ;  that  the  adjudication 
of  whoever  made  the  amendment,  and  of  the  acting  Gold 
Commissioner  declaring  the  defendant  to  have  no  rights 
vva^5  improperly  made ;  that  no  such  powers  existed  in  either 
the  acting  or  the  assistant  Gold  Commissioner  as  they 
af^sumed  to  exercise  in  this  matter;  that  if  such  powers  are 
to  l)e  exercised  they  must  be  provided  for  by  the 
statute,  clearly  and  explicitly.  Then,  there  being  no 
existing  grant  at  the  time  of  the  ground  in  question,  when 
the  defendant  Johansen  applied  for  it  he  had  a  right  and  has 
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a  right  to  attack,  and  certainly  a  much  stronger  right  to  re- 
sist, in  an  action  for  ejectment,  which  this  practically  is,  for, 
although  it  is  brought  in  trespass,  yet  the  defendant  was  in 
possession  of  the  ground  first,  and  the  action  is  brought 
actually  to  establish  the  right  to  the  ground  and  the  title. 

Holding  as  I  do  that  the  title  of  the  plaintiff  is  defective, 
I  have  to  consider  what  the  title  of  the  defendant  is,  and  I 
think  his  title  is  also  defective.  There  is  no  order,  as  the 
Act  provides,  giving  him  an  extension  of  boundaries.  All 
that  he  has  is  a  note  upon  his  application  that  the  grant  is 
made  by  the  Assistant  Gold  Commissioner.  The  Act  says  the 
Gold  Commissioner  is  the  only  one  who  can  make  such  an 
order.  Again,  that  is  not  a  grant.  There  is  no  such  grant 
provided  fbr  in  the  Act.  The  grant  shall  be  an  order  of  the 
Gold  Commissioner.  No  order  is  produced.  He  only  has 
existing  to-day  an  application  which  may  or  may  not  be 
granted  by  the  Crown  according  as  the  facts  appear  before 
them.  They  have,  I  presume,  by  the  machinery  provided 
there,  by  the  officers  appointed  to  inquire  into  the  matter, 
adjudicated  for  the  information  of  the  Gold  Commissioner 
that  the  grant  should  issue  to  the  defendant  for  the  extension 
of  his  boundaries,  but  such  a  grant  has  not  yet  issued. 
Again,  the  defendant  renewed  his  bench  without  having  in- 
cluded in  it  the  extended  boundaries,  and  his  renewal  he 
took  out  after  he  had  received  the  latter  from  Finnic,  which 
I  have  mentioned,  apparently  acquiescing  in  the  decision  at 
the  time. 

It  is  argued  that  the  plaintiff  is  an  innocent  purchaser 
without  notice.  I  do  not  think  that  this  plea  will  avail  him. 
He  does  not  come  under  the  rule  governing  innocent  pur- 
chasers. More  than  that,  the  staking  was  done  by  his  agent, 
because  it  is  clearly  proven — admitted  in  fact — that  Byan 
was  hired  by  the  plaintiff  to  procure  men  to  do  this  staking 
for  him;, so  that  the  staking  was  really  his  own  act. 

I  cannot  decree  specific  performance  against  the  Crown. 
The  Placer  Mining  Act  gives  this  Court  no  power  to  direct 
the  issue  of  a  grant  to  any  one.  '  When  the  Gold  Commis- 
sioner had  jurisdiction  to  cancel  grants,  the  whole  matter 
was  in  his  own  hands,  both  in  a  judicial  and  administrative 
capacity.  The  only  section  which  at  all  applies  is  sec.  30  of 
the  Act,  now  sec.  44,  R.  S.  C,  which  says  that  "  in  the  event 
of  a  claim  reverting  to  the  Crown  as  a  consequence  of  such 
VOL.  vin.  W.L.R.  1*0.  12 — 64 
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litigation  the  plaintiff  shall  have  the  first  right  to  locate.'^ 
If  it  wag  intended  that  this  Court  could  order  a  grant,  the  Act 
would  have  said  so  and  not  left  it  to  the  successful  party  to 
re-locate. 

The  result  of  my  judgment  will  be  that  neither  party  has 
any  status  in  this  matter,  and,  that  being  the  case,  under  the 
authorities  1  must  dismiss  the  action  without  costs,  and  for 
authority  on  this  point  see  the  cases  of  Clark  v.  Haney,  Mar- 
tin's Mining  Cases  281,  and  Kyan  v.  McQuillan,  in  the  same 
work,  p.  239. 
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Craig,  J.  August  10th,  1908. 

CHAMBERS. 

CLEVELAND  v.   ASAM. 

Evidence — Foreign  Commission — Examdnafion  of  Plainii^ 
on  his  own  Behalf — Bona  Fides — Discretion. 

Motion  by  the  plaintiffs  for  a  foreign  commission  to 
examine  one  of  themselves,  Frank  A.  Cleveland,  who  had 
removed  to  Dome  City,  Alaska. 

C.  W.  C.  Tabor,  for  plaintiffs. 
J.  P.  Smith,  for  defendant. 

Craig,  J. : — The  action  is  for  an  account  for  goods  sold 
and  delivered  in  1900  and  1901,  while  the  plaintiffs  were 
resident  in  the  Yukon  Territory. 

The  defendant  is  still  a  resident  of  this  Territory,  and 
opposes  the  issue  of  the  commission,  on  the  ground  that 
a  full  and  fair  examination  can  not  be  held  in  Alaska,  al- 
though he  produces  no  material  to  justify  any  such  asse^ 
tion. 

I  have  read  the  affidavit  of  Mrs.  Cleveland,  the  co-plain- 
tiff of  her  husband  Frank  A.  Cleveland,  upon  which  she 
baizes  her  motion,  and  in  it  she  states  that  the  debt  was 
incurred  while  she  was  in  partnership  with  her  husband  in 
8  road  house  during  the  years  mentioned,  and  that  the  de- 
fendant has  admitted  to  her  the  liability. 
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The  defendant  has  been  examined  for  discovery,  and  I 
have  read  the  entire  examination,  which  is  not  very  satis- 
factory. Some  liability  certainly  exists,  the  amount  of 
which  the  defendant  will  not  admit.  He  admits  receiving 
an  account  of  the  claim  from  the  plaintiff  Frank  A.  Cleve- 
land for  over  $2,000,  some  time  in  1900.  He  asserts  that 
the  account  is  outlawed,  and  certainly  it  would  be  but  for 
a  contra  account  which  the  plaintiffs  set  up  to  avoid  the 
statute.  This  contra  account  is  made  up  of  a  debt  which 
the  plaintiffs  say  they  owed  the  defendant  for  the  delivery 
of  newspapers  between  January,  1902,  and  May,  1903,  and 
\ihich  they  say  the  defendant  agreed  to  apply  as  part  pay- 
ment of  this  account.  The  defendant  denies  any  such  ac- 
count and  any  such  agreement.  So  far  as  I  can  judge 
from  the  evidence  of  the  affidavit  and  the  examinaticm 
put  in,  the  contest  will  revolve  considerably  around  this 
counterclaim,  and  whether  Asam  agreed  to  apply  it  on  the 
account  so  as  to  prevent  the  running  of  the  statute.  Of 
course,  the  defendant  denies  the  account. 

The  plaintiffs'  books  were  lost  in  a  fire,  and  the  evidenc 
sought  to  be  obtained  by  commir^sion  will  have  to  be  general 
as  to  the  contents  of  these  books.  Very  many  authorities 
were  cited  to  me  upon  this  question  of  the  issue  of  a  com- 
mission to  examine  the  plaintiff  on  his  own  behalf.  Frank 
/i.  Cleveland  himself  has  not  put  in  any  affidavit,  but  hia 
co-plaintiff,  his  wife,  puts  in  one  which  is  very  fulL  she 
being  here  in  the  Territory  now  and  having  been  examined 
de  bene  esse,  on  her  own  behalf. 

It  is  urged  strongly  that  the  matter  of  the  contra  ac- 
count being  one  within  the  knowledge  of  Frank  A.  Cleveland 
and  the  defendant,  only,  and  it  being  a  matter  as  to  the 
veracity  of  these  two  witnesses,  they  should  both  be  present 
in  the  box  so  that  the  Court  may  see  their  demeanour. 
It  seems  to  me  this  is  a  ver}'  narrow  issue  upon  which  to 
ask  that  a  witness  l>e  brought  all  the  way  from  Alaska  at  an 
expense  sworn  to  be  over  $400.  I  cannot  see  how  a  full 
jind  fair  examination  and  cross-examination  may  not  be 
Isad  in  Alaska.  The  issue  is  one  which  this  Court  shouhl 
trv.  The  plaintiffs  shew  a  bona  fide  reason  for  the  applica- 
tion. They  left  the  Territor}-  long  before  the  writ  wa«. 
issued,  and  it  is  shewn  by  the  examination  of  the  defendant 
that  he  was  at  least  on  the  verge  of  insolvency,  if  not  in- 
solvent, a  short  time  after  thi-i  account  was  incurred.  The 
granting  of  a  commission  is  a  matter  of  discretion,  and 
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that  discretion  should  be  based  upon  whether  the  Judge 
thinks  that  a  full  and  fair  examination  may  be  held  in  the 
foreign  country,  with  full  opportunity  to  examine  the  par- 
ties. There  is  nothing  before  me  on  which  I  could  find  that 
such  full  and  fair  examination  and  cross-examination  could 
mot  be  held  in  Alaska.  It  is,  no  doubt,  true  that  it  is  always 
better  that  the  parties  should  be  present  in  Court  to  give 
their  evidence  orally  in  the  presence  of  the  trial  Judge;  but, 
as  has  been  laid  down  so  often,  the  parties  have  a  right  to 
have  their  evidence  taken  in  a  foreign  country  if  they  are 
bona  fide  residing  there  at  the  time  the  evidence  is  required, 
and  if  they  shew  fair  reason  to  the  Court  why  the  commission 
should  be  granted.  I  think  they  have  in  this  case  shewn  that, 
and  I  would  rely  upon  the  reasons  advanced  in  my  own  judg- 
ment of  Carbonneau  v.  Letourneau,  3  W.  L.  R.  219;  Stames 
V.  Kimmel,  1  W.  L.  R.  390;  Ferguson  v.  Millican,  11  0.  L. 
E.  35,  6  0.  W.  E.  661 ;  Eobins  v.  Empire  Printing  and  Pub- 
lishing Co.,  14  P.  E.  488,  and  the  cases  cited  in  these  auth- 
orities, which  I  need  not  review  again  at  length. 

There  will  be  an  order  that  a  commission  issue  to  exam- 
ine both  Cleveland  and  the  witness  Bruning  mentioned  in  the 
affidavit,  upon  payment  of  $50  into  Court  to  cover  the  costs 
of  the  defendant  in  that  commission ;  also  reserving  the  right 
to  the  trial  Judge  to  direct  that  Cleveland  attend  for  exam- 
ination, but  not  the  witness  Bruning,  if  it  be  found  upon 
the  return  of  the  conmiission  that  a  satisfactory  examination 
has  not  been  held. 

The  costs  of  this  action  will  be  costs  in  the  cause,  and 
the  $50  paid  to  the  defendant  as  costs  on  commission  will  be 
costs  dependent  on  result  of  action. 


YTJEON  TEEBITOBY. 
DuGAs,  J.  August  11th,  1908. 

CHAMBERS. 

CAXADTAN  BAXK  OF  COMMEBCE  v.  MATHESOX. 

Evidence — Foreign  Commission — Second  Commission — Post- 
pone men  t  of  Trial — Terms — Costs, 

Motion  by  plaintiflFs  for  a  foreign  commission  to  examine 
a  witness  at  Toronto,  Ontario,  on  their  behalf. 

F.  J.  Stacpoole,  for  plaintiffs. 

H.  C.  Bleecker  and  M.  B.  O'Dell,  for  defendant. 
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DuGAS,  J. : — I  have  before  me  an  application  for  a  second 
commission  to  issue  in  order  to  examine  a  witness  in  Toronto. 
I  understand  that  it  is  to  prove  the  agreement  by  which  the 
assets  of  the  Bank  of  British  Columbia  w^ere  assigned  to  the 
plaintiffs,  and,  amongst  others,  the  alleged  indebtedness  of 
the  defendant.  It  is  to  cover  an  oversight  that  this  ap- 
plication is  made. 

Although  it  is*  unusual  to  issue  a  second  commission  in 
the  same  case,  and  in  England  it  is  held  that  it  should  be 
done  only  on  very  special  grounds,  and  there  are  no  other 
special  grounds  here  than  oversight,  still,  considering  that 
the  defendant  did  not  appear  at  the  trial  when  it  was  begun 
and  adjourned,  and  that  the  costs  of  bringing  a  witness  from 
Toronto  would  be  by  hundreds  of  dollars  larger  than  those 
to  be  incurred  upon  the  execution  of  a  commission,  and  that 
I  have  postponed  the  trial  for  the  purpose  of  permitting  the 
plaintiffs  to  adopt  whatever  proceedings  might  be  authorized 
so  as  to  put  into  the  record  the  proof  of  such  an  agreement, 
and  that  I  consider  that  it  is  in  the  interests  of  all  parties 
concerned  that  this  second  commission  should  issue  for  that 
purpose,  the  application  will  be  granted,  but  the  plaintiffs 
will  have  to  pay  all  the  costs  incurred,  including  those  of  this 
application  as  well  as  those  of  the  execution  of  the  old  com- 
mission until  it  is  returned  into  Court,  and  this  in  any  event. 


Y1TK0N  TEEBITOBY. 

DuGAS,  J.  August  IIth,  1908. 

LUDWIG  V.  BEEDE. 

Carrier — Contract  for  Carriage  of  Ooods — Action  for  Dam- 
ages for  Breach  by  Failure  to  Deliver  in  Time — Lien  for 
Freight — Evidence. 

Action  for  damages  for  non-delivery  of  goods  as  stated  in 
the  judgment. 

DuGAS,  J.: — The  plaintiff,  having  some  provisions,  in 
May  and  June,  1907,  at  the  mouth  of  Clear  Creek  on  the 
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Stewart,  employed  the  defendant  to  freight  the  same  to  the 
discovery  on  the  Bame  creek.  It  is  admitted  that  there  were 
905  pounds  of  the  same,  and  that  the  rate  of  freight  would 
be  10  cents,  bringing  the  full  amount  to  $90.50. 

The  plaintiff  alleges  that  these  goods  were  to  be  brought 
without  delay  to  his  place.  The  defendant  says  that  when  he 
made  the  undertaking  the  plaintiff  knew  that  he  was  other- 
wise occupied,  and  that,  besides,  there  was  an  understanding 
that  he  would  do  such  freighting  after  some  others. 

The  goods  were  brought  to  Barlow  first,  at  about  12  miles 
from  the  Stewart,  and  from  there  to  the  discovery  on  Clear 
Creek.  The  plaintiff  complains  that  this  delay,  which  was  of 
about  one  month,  put  him  to  some  inconveniences,  and  all^« 
that  he  was  forced  on  that  account  to  come  to  Dawson  to 
buy  other  provisions.  In  fact  the  defendant  met  him  near 
discovery,  when  he  (the  plaintiff)  told  him  that  he  was  on 
his  way  to  Dawson  for  provisions.  At  that  time  the  defend- 
ant was  bringing  a  load  of  plaintiff's  goods  to  discovery. 

The  plaintiff  did  not 'buy  any  goods  in  Dawson,  where  he 
remained  for  a  certain  time,  and  returned  afterwards  to  Clear 
Creek  again.  He  now  sues,  alleging  that  he  has  suffered  dam- 
ages by  the  defendant  wrongfully  depriving  him  of  the  said 
goods  and  property,  by  refusing  to  give  them  up  on  demand, 
and  that  as  a  consequence  he  was  compelled  to  make  a  trip 
from  Clear  Creek  to  Dawson  and  return  in  order  to  replace 
said  goods,  and  for  this  he  asks  $500  damages. 

The  defendant  says  that  he  was  not  obliged  to  deliver  the 
goods  before  the  time  that  he  brought  them  to  discovery,  and 
that  he  has  a  lien  for  the  amount  of  his  freight  upon  the 
same  to  the  amount  of  $90.50.  He  counterclaims,  and  asks, 
besides,  $25  for  storage  and  $15  for  boarding  and  lodging 
the  plaintiff.  I  take  these  two  items  to  be  the  result  of  an 
afterthought,  and  I  do  not  think  that  the  defendant  is  entitled 
to  them;  but,  on  the  whole,  I  believe  that  the  plaintiff  has 
no  case,  as  I  consider  that  the  weight  of  the  evidence  is  en- 
tirely with  the  defendant;  that  he  brought  the  goods  within 
the  time  agreed  upon,  and  that  he  was  to  be  paid  cash  instead 
of  being  paid  after  certain  delays.  He,  having  the  goods  in 
his  possession  and  a  lien  thereon,  is  not  obliged  to  deliver 
them  until  his  freight  is  paid. 

I  have,  however,  to  deduct  $6  from  the  $90.50  for  some 
goods  belonging  to  a  third  party,  and  forming  part  of  the 
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bulk  which  he  brought  to  discovery  at  the  instance  of  the 
plaintiff. 

The  proper  action  by  the  plaintiff  was  not  an  action  in 
damages  under  the  circumstances,  but  purely  and  simply  an 
action  to  recover  the  goods  upon  the  freight  being  paid. 
Plaintiff's  action  is,  therefore,  dismissed  with  costs,  and 
there  will  be  judgment  for  $84.50  in  favour  of  the  defendant 
on  the  counterclaim  with  costs,  upon  delivery  to  him  or  his 
agent  by  the  defendant  of  tlie  said  goods. 


YUKON  TEBBITOBY. 

Craig,  J.  August  19th^  1908. 

CHAMBERS. 

REX  V.  L'HEUREUX. 

Criminal  Law — Magistrate's  Conviction — Evidence  Returned 
on  Certiorari  Taken  down  by  Stenographer  not  Sworn — 
Invalidity  of  Conviction — Jurisdiction — Seal. 

Motion  by  the  defendant  to  quash  a  summary  conviction. 

George  Black,  for  defendant. 

J.  B.  Pattullo,  K.C.,  for  plaintiff. 

Craig,  J.: — The  defendant  was  convicted  before  R.  Y. 
Douglas,  a  justice  of  the  peace,  for  a  breach  of  the  Yukon 
Liquor  Ordinance,  in  that,  being  the  proprietor  of  a  licensed 
premises  known  as  "The  Golden  Flat,"  he  admitted  on  said 
premises  for  the  purpose  of  drinking  a  woman  of  loose,  idle 
character,  and  allowed  her  to  drink  liquor  on  said  premises. 

Proceedings  have  been  removed  by  certiorari  hefore  this 
Court,  and  the  main  objections  are  that  the  stenographer  who 
took  the  notes  of  evidence  was  not  sworn  before  taking  such 
notes;  that  the  information  and  conviction  charge  two  dis- 
tinct offences;  and  that  the  conviction  as  returned  was  not 
sealed. 

Upon  the  return  of  the  evidence  the  stenographer  swears 
that  he  is  the  Territorial  Court  reporter;  that  he  was  ap- 
pointed hy  the  magistrate  to  report  the  evidence;  that  the 
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transcript  of  the  evidence  annexed  is  a  true  report  of  the  en- 
•  dence  taken  in  the  case  before  the  said  R.  Y.  Douglas.  An 
affidavit  is  put  in  and  read  that  the  stenographer,  as  a  matter 
of  fact,  was  not  sworn  to  take  the  evidence  before  the  taking 
of  it,  and  that  affidavit  is  not  answered ;  so  that  it  must  be 
taken  to  be  proved  as  a  fact  that  the  stenographer  was  not 
in  fact  so  sworn.  The  fine  was  paid  upon  the  adjudication 
being  made,  and  after  the  fine  was  paid  a  conviction  was 
returned  unsealed.  Subsequently  a  sealed  conviction  was 
returned.  The  hearing  was  on  16th  June,  1908;  the  convic- 
tion is  made  the  same  day,  the  original  conviction  being 
dated  on  the  13th  June,  which  is,  no  doubt,  a  mistake. 

Dealing  with  the  objection  as  to  the  stenographer  first, 
which  objection  is,  I  think,  the  only  one  which  I  will  consider 
seriously,  under  the  Act  providing  for  procedure  before  a 
magistrate,  it  is  provided  by  sub-sec.  7  of  sec.  590  of  the  old 
Act,  now  sec.  683  of  the  present  Code,  R.  S.  C.  ch.  146,  that 
'^  every  justice  holding  a  preliminary  inquiry  shall  cause  the 
depositions  to  be  written  in  a  legible  hand,  and  on  one  side 
only  of  each  sheet  of  paper  on  which  they  are  written,  pro- 
vided that  the  evidence  upon  such  inquiry  or  ajiy  part  of  the 
same  may  be  taken  in  shorthand  by  a  stenographer  who  may 
be  appointed  by  the  justice,  and  who  before  acting  shall  make 
oath  that  he  shall  truly  and  faithfully  report  the  evidence.^ 
The  section,  it  will  be  observed,  provides  that  the  stenographer 
shall  be  sworn  before  acting.    It  is  argued  that  this  is  simply  a 
matter  of  procedure,  and  the  strongest  case  to  which  I  am 
referred  is  the  case  of  Ex  p.  Doherty,  32  N.B.R.  479,  where  it 
was  held  that  "sec.  590,  sub-sec.  4,  of  the  Criminal  Code, 
1892,  requiring  the  depositions  to  be  read  over  to  the  witn^ 
and  signed  by  him  and  by  the  justice  before  the  accused  is 
called  on  for  his  defence,  relates  to  procedure  only,  and  non- 
compliance with  it  does  not  affect  the  justice's  jurisdiction;' 
It  has  been  held  that  the  swearing  of  the  witness  after  his  de 
position  is  taken  and  not  before  is  irregular  and  goes  to  the 
jurisdiction:  Rex  v.  Kiddy,  4  Dowl.  &  Ry.  437,  and  Paley 
on  Convictions,  p.  127. 

I  have  read  the  cases  cited  to  me  by»  counsel,  which  ai^ 
voluminous,  particularly  the  case  of  Re  LeCroix,  12  Can. 
Crim.  Cas.  297,  where  it  was  held  that  "  in  matters  of  sum- 
mary conviction  falling  under  the  Criminal  Code  the  deposi- 
tions must  be  taken  in  •writing;  otherwise  the  conviction  will 
be  quashed;  and  this  irregularity  is  not  a  mere  matter  of 
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defect  of  form  and  is  not  cured  by  section  11,29  of  the  Code;" 
also  the  case  of  The  King  v.  Janneau,  \'Z  Can.  Crim.  Cas. 
360 ;  The  King  v.  Maegregor,  10  Can.  Crim.  Cas.  313,  to  the 
same  effect;  also  the  case  of  Denneau  v.  Robidault,  8  Can. 
Crim.  Cas.  501,  also  to  the  same  effect;  The  Queen  v.  Hamil- 
ton, 2  Can.  Crim.  Cas*  390;  Seager's  Manual  on  this  point; 
Re  Stanbre,  1  Man.  L.  R.  325 ;  and  The  King  v.  Trayner,  4 
Can.  Crim.  Cas.  410. 

I  cannot  agree  with  the  reasoning  in  the  case  of  Ex  p. 
Doherty.    It  seems  to  me  that  if  the  provisions  of  the  Code 
have  no  more  force  or  effect  than  that  judgment  would  seem 
to  give  to  them,  then  legislation  regulating  the  procedure  of 
a  justice  of  the  peace  would  be  practically  inoperative.     But 
1  do  not  hold  that  this  is  matter  of  procedure  only.     It  is 
matter  of  substance  going  to  the  jurisdiction.     It  is  very 
hard  to  distinguish  when  an  error  of  this  nature  affects  the 
jurisdiction  or  affects  only  the  procedure.     Probably  under 
the  facts  cited  in  Ex  p.  Doherty  it  is  a  matter  of  minor  im- 
portance.    But  one  can  readily  understand  how  in  the  case 
of  a  stenographer  who  is  not  sworn  to  take  the  evidence  it 
may  be  a  matter  of  very  great  substance.     It  is  not  stated, 
and  it  is  not  required  to  be  stated,  that  in  this  ease  anything 
wrong  occurred;  but  the  principle  is  that  the  person  who 
takes  down  the  evidence  must  be  acting  under  some  safe- 
guard.    The  magistrate  is  a  sworn  officer,  and,  even  in  his 
case,  it  has  been  doubted  whether  he  may  employ  a  clerk 
to  take  down  the  notes  of  evidence:  see  Paley  on  Convictions. 
But  that  is  a  very  different  matter,  because  when  a  clerk  takes 
down  the  notes  in  longhand  those  notes  are  read  over  to  the 
witness  and  signed  by  the  witness,  thereby  acknowledging 
before  the  magistrate  the  correctness  of  the  evidence.     In 
the  case  of  the  stenographer  no  such  safeguards  are  taken. 
He  is  not  sworn  to  correctly  report  the  evidence,  and  all  that 
occurs  in  this  case  is  that  afterwards  he  swears  that  the  notes 
which  he  returns  are  true  notes  of  what  he  did  take  down. 
There  is  not  even  in  this  case  the  affidavit  of  the  stenographer 
that  he  did  correctly  report.    The  evidence,  not  being  taken  as 
provided  by  law,  is  not  evidence  at  all,  and  therefore  there  is 
no  evidence  taken  that  can  be  read.  I  think  this  is  matter  going 
to  the  jurisdiction.    The  taking  down  of  the  evidence,  as  has 
been  said  in  some  of  the  cases  which  I  have  cited,  is  a  matter 
both  for  the  protection  of  the  magistrate  and  the  protection 
of  the  public,  and  there  can  be  no  protection  in  the  true 
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sense  of  the  word  either  for  the  magistrate  or  for  the  public 
unless  the  reporter  takes  down  the  evidence  under  the  solem- 
nity of  his  oatli.  I,  therefore,  think  that  this  is  a  matter 
which  aflfects  the  jurisdiction,  and  is  such  an  error  as  will  be 
sufficient  to  quash  the  conviction. 

I  need  not  consider  the  other  points  raised,  although  they 
are  also  serious.  In  the  matter  of  the  seal  it  has  been  held 
in  Bond  v.  Conmee,  16  A.  B.  393,  that  "  after  the  return  to 
the  certiorari  a  new  conviction  could  not  be  returned,  and 
that,  as  the  conviction  returned  was  not  sealed,  it  was  a  nul- 
lity." Everything  that  could  be  done  in  this  case  was  done 
before  the  formal  conviction  was  drawn  up ;  the  fine  wa^  paid 
upon  the  adjudication,  and  the  conviction  which  was  first  re- 
turned unsealed  was  merely  the  formal  confirmation  of  the 
adjudication,  and  what  the  officer  should  have  done.  Noth- 
ing remained  to  be  done;  everything  was  done.  Therefore, 
a  second  conviction  might  be  held  to  be  improperly  returned, 
there  being  no  power  to  make  such  a  return  of  a  sealed  con- 
viction. But  I  do  not  adjudicate  upon  that  objection  finally, 
and  do  not  intend  to  be  held  to  this  expression  of  opinion, 
as  I  have  not  given  the  matter  that  full  consideration  which 
perhaps  I  might  have  given  it,  considering  that  the  first 
objection  is  sufficient  and  fatal. 

The  conviction  will  therefore  be  quashed  without  costs. 


YTTKON  TEBBITOBY. 

Craig,  J.  August  26th,  1908. 

CHAMBERS. 

DOODY  V.  BIGELOW. 

Practice — Writ  of  Summons — Issue  from  Wrong  Division— 
Irregularity — Appearance — Waiver — Rule  6Jf6 — Transfer 
to  Proper  Division — Venue — Change  of — Preponderance 
of  Convenience  and  Expense — Postponement  of  Trial. 

Motion  by  defendant  Bigelow  to  change  the  venup  from 
Dawson  to  White  Horse. 

J.  B.  Pattullo,  K.C.,  for  applicant. 
George  Black,  for  plaintiff. 
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Craig,  J.: — In  this  case  the  defendants  reside  and  the 
cause  of  action  arose  at  White  Horse,  in  the  district  which 
ij»  set  apart  as  a  division  of  this  judicial  district  of  the  Yukon, 
and  a  deputy  clerk  is  there  appointed  and  acting. 

Under  sec.  4  of  ch.  17,  being  our  Judicature  Ordinance, 
it  is  provided  as  follows :  "  If  there  is  a  district  of  a  deputy 
clerk  established  by  Ordinance,  suits  in  which  the  cause 
of  action  arose  or  the  defendant  resides  in  such  deputy  clerk's 
district  shall  be  entered  in  the  office  of  the  deputy  clerk,  and 
suits  in  which  the  cause  of  action  arose  or  the  defendant  re- 
sides in  the  remaining  portion  of  the  Territory  shall  be  en- 
tered in  the  office  of  the  clerk  of  the  Court ;  and  if  in  any  suit 
the  cause  of  action  arose  in  the  deputy  clerk's  district,  and 
the  defendant  resides  in  the  other  portion  of  the  Territory,  or 
vice  versa,  the  suit  may  be  commenced  in  either  the  clerk's 
or  the  deputy  -clerk's  office." 

The  writ  in  this  case  was  issued  in  the  clerk's  office,  the 
wrong  place.  The  defendant  Bigelow  appeared,  and  the 
case  is  now  set  down  for  trial.  The  defendant  Bigelow  moves 
to  have  the  place  of  trial  of  the  action  changed  from  Dawson 
to  White  Horse  and  for  such  further  or  other  order  as  to  costs 
and  otherwise  as  to  the  Judge  may  seem  proper. 

It  is  clear  from  the  examination  of  the  plaintiff  upon  his 
affidavit  made  on  this  motion,  that  the  cause  of  action  arose 
at  White  Horse,  and  that  the  defendants  reside  there. 

It  is  argued  that  the  appearance  of  Bigelow  cures  the 
defect  or  irregularity  in  the  issue  of  the  writ,  and.  I  am  re- 
ferred to  the  judgment  in  the  case  of  Saskatchewan  Land 
and  Homestead  Co.  v.  Leadlay,  6  Terr.  L.  R.  82.  A  very 
similar  state  of  facts  existed  in  that  case ;  but  the  party  mov- 
ing to  set  aside  the  proceedings  had  not  appeared.  One 
party  to  the  action  appeared,  and  the  Court  held  that  his 
appearance  waived  the  defect.  I  must  say,  with  all  due  re- 
spect to  the  full  Court,  the  judgment  of  which  was  delivered 
by  Wetmore,  J.,  that  I  cannot  agree  with  the  reasoning  in 
that  judgment,  I  prefer  the  judgment  of  Mr.  Justice  Scott, 
If,  as  is  said  in  the  judgment  of  Wetmore,  J.,  the  issue  of 
a  writ  in  the  wrong  division  is  really  a  nullity,  that  nullity 
could  not  be  healed  by  waiver.  Although  the  learned  Judge 
does  not  use  the  word  "  nullity,"  yet  he  uses  words  of  similar 
import,  where  he  says:  "Xot  only  has  there  been  a  non- 
compliance with  the  Ordinance,  ])ut  the  whole  proceedins:  has 
been  entirely  unauthorized  and  bad,  and  I  cannot  see  how 
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any  order  of  a  Judge  can  make  it  good.  I  am  also  very  much 
impressed  with  the  argument  presented  in  the  factum  of  the 
appellant  that  this  unauthorized  proce^  and  procedure  cam- 
not  be  made  good  and  valid  by  the  simple  process  of  transfer- 
ring the  proceedings  to  the  principal  clerk^s  office.  It  is  true 
that  this  case  has  been  complicated  by  the  Leadlays  having 
appeared.  By  doing  so  I  conceive  that  they  have  submitted 
to  the  jurisdiction."  Scott,  J.,  held  that  the  defect  was  an 
irregularity  only,  and  that  it  might  be  cured  by  the  Rule  of 
the  North-West  Ordinances,  538,  which  is  the  same  as  our 
Ihile  5^6,  and  is  as  follows :  "  Non-compliance  with  any  of 
the  provisions  of  this  Ordinance  shall  not  render  any  pro- 
ceedings void,  imless  the  Court  or  a  Judge  directs  that  i5U';li 
proceedings  may  be  set  aside,  either  wholly  or  in  part,  as 
irregular,  or  amended  or  otherwise  dealt  with  in  such  manner 
and  upon  such  terms  as  the  Court  or  Judge  thinks  fit."  If 
the  issue  of  the  writ  in  the  wrong  division  is  wholly  bad  and 
entirely  unauthorized,  and  if  an  order  of  a  Judge  cannot  make 
it  good,  I  fail  to  see  how^  an  appearance  can  make  it  good. 
An  appearance  is  nothing  more  than  a  waiver  on  the  part  of 
the  person  appearing,  and  it  can  only  be  a  waiver  of  irregu- 
larity. A  waiver  cannot  create ;  it  can  only  make  good  what 
is  irregular.  A  waiver  by  appearance  cannot  create  a  jur- 
isdiction originally  and  ab  initio  wanting.  It  is  no  more 
than  a  submission  to  a  jurisdiction  already  existing,  and 
bringing  oneself  by  appearance  within  an  already  created 
jurisdiction.  If  the  writ  might  as  well  have  been  issued  in 
Timbuctoo  as  in  Xo.  1  district  of  the  Yukon  Territory,  then 
no  appearance  could  create  jurisdiction  in  this  Court  for 
such  a  writ,  if  that  is  the  meaning  of  the  learned  Judge's 
judgment  But  it  must  be  remembered  that  this  Court  has 
jurisdiction  over  the  entire  Yukon  Territory,  and  that  the 
place  of  the  issue  of  the  writ  is  matter  of  procedure.  There 
are  many  English  authorities  somewhat  along  the  lines  of 
this  case,  and  particularly  I  would  refer  to  the  case  of  Culton 
V.  Radcliffe,  L.  E.  11  C.  P.  "189;  also  the  case  of  Morgan  v. 
Johnson,  1  H.  Bl.  628.  I,  therefore,  think  that  Rule  546 
enables  this  Court  to  cure  the  irregularity  by  order,  and  I 
could  now  order  the  transference  of  this  case  to  the  division 
of  the  deputy  clerk. 

The  motion  is  for  change  of  venue.  I  think  that  course 
is  also  open  to  me  now.  The  appearance  having  waived  the 
irregularity,  the  case  is  properly  before  this  Court,  having 
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jurisdiction,  and  as  to  change  of  venue  I  think  the  English 
Rule  425  applies,  and  the  principles  as  to  change  of  venue 
laid  down  in  the  case  of  Campbell  v.  Doherty,  18  P.  R.  243, 
are,  I  think,  pretty  well  settled  as  being  the  correct  principles 
to  apply  to  a  motion  for  change  of  venue.  Upon  this  aspect 
of  the  case  the  preponderance  of  convenience  and  expense  is 
entirely  with  the  motion,  3  witnesses  residing  at  White  Horse 
and  only  one  in  Dawson,  that  is,  upon  the  issue  to  be  tried. 
There  is  a  suggestion  of  other  witnesses  who  may  be  needed 
upon  a  reference  if  certain  findings  are  made  upon  the  trial, 
but  if  certain  other  findings  are  made  upon  the  trial  then 
there  will  be  no  need  for  a  reference.  One  must  always  con- 
sider the  conditions  of  the  country  in  determining  a  motion 
of  this  kind.  We  are  peculiarly  situated  here,  the  distance 
being  great  between  White  Horse  and  Dawson ;  not  only  that, 
but  we  must  take  into  account  the  lengtli  of  time  consumed 
in  travelling  between  such  remote  points  as  well  as  the  much 
greater  cost  of  travelling  in  this  country  as  compared  with 
more  settled  communities.  The  matter  involved  is  trifling, 
and  the  expense  for  witnesses  would  be  exorbitant  in  com- 
parison with  the  amount  involved  on  the  issue.  I  have  con- 
sulted the  counsel  on  both  sides  and  suggested  that,  as  there 
is  provision  made  in  this  Territory  for  Judges  going  out  and 
coming  into  the  Territory  in  the  fall  and  spring,  and  for  the 
trial  of  causes  at  White  Horse  at  such  times,  the  venue  in  this 
case  might  be  transferred  to  White  Horse.  Then,  under 
Rule  256  of  our  Ordinance,  the  Judge  might  postpone  and 
adjourn  the  trial  to  such  time  and  place  and  upon  such 
terms  as  he  sees  fit.  I  myself  am  going  out  this  fall  and  will 
be  able  to  try  the  case  at  White  Horse. 

The  order  then  will  be  that  the  case  be  transferred  for 
trial  to  White  Horse,  to  be  tried  on  a  date  to  be  fixed  by  me 
after  hearing  counsel,  and  upon  that  trial  I  will  take  such 
evidence  as  is  offered  in  anticipation  of  an  account.  Then 
the  time  and  place  of  trial  will  be  fixed  by  me  with  the  object 
of  transferring  the  same  to  Dawson,  there  to  be  continued 
on  my  return  to  the  Territory  next  spring.  This  will  be  a 
decided  saving  of  expense,  and,  as  counsel  indicate,  will  be 
convenient  for  all  parties. 

The  order  will  go  in  the  meantime  for  the  transfer  of  the 
case  to  White  Horse  for  trial. 
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BBITISH  COLtTMBIA. 

Irving,  J.  July  29th,  1908. 

TRIAL. 

SWANSOX  V.  GRAHAME. 

Partnersh ip — Dissolv Hon — Fraudiden t  Misrepresentations — 
Damages — Evidence — Forfeiture  —  Waiver  —  Contract 
— Counterclaim — Costs. 

Action  for  dissolution  of  a  partnership,  on  the  ground 
of  innocent  misrepresentation,  or,  in  the  alternative,  for 
damages  for  fraudulent  misrepresentation.  Counterclaim 
upon  a  contract  for  $26. 

Peters,  K.C.,  and  Mills,  K.C.,  for  the  plaintiff. 

H.  D.  Helmcken,  K.C.,  for  defendant. 

Irving,  J.: — The  misrepresentations  complained  of 
were:  (1)  that  the  property  was  of  the  value  of  $50,000, 
and  that  the  defendant  had  been  offered  that  sum  for  the 
property;  and  (2)  that  the  defendant,  who  was  the  owner 
of  the  mineral  claim  under  a  Crown  grant  giving  him  the 
precious  metals,  had  stated  that  he  had  acquired  from  a 
cement  company  the  right — a  grant,  or  conveyance,  or 
license,  in  writing — to  take  the  base  metals  from  the  por- 
tion of  the  claim  under  the  land  owned  by  the  cement 
company. 

At  the  close  of  the  evidence  Mr.  Peters  admitted  tiiat 
he  hardly  expected  to  succeed  in  the  contention  that  the 
representations  were  fraudulently  made,  and  he  also  ad- 
mitted, having  regard  to  the  nature  of  the  property  and  to 
the  fact  that  there  had  been  a  letter  with  reference  to  ac- 
quiring an  option  on  the  property,  that  he  could  not  expect 
to  succeed  on  the  suggested  misrepresentation  as  to  the 
value  of  the  property,  'but  he  pinned  his  faith  to  the  second 
mirepresentation,  which  the  plaintiff  swore  had  induced 
him  to  go  into  the  partnership. 

The  case  made  out  in  support  of  or  against  the  charge 
of  misrepresentation  is  not  convincing  or  satisfactory.  The 
defendant,  who  owned  the  land,  is  an  old  man,  somewhat 
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deaf,  and  with  a  defective  memory.     I  am  not  justified  in 
relying  upon  everything  he  says. 

The  plaintiff  is  a  foreigner  speaking  English  fairly  well 
and  able  to  decipher  a  letter  written  in  English.  These  two 
men  are  the  main  witnesses  in  the  case.  They  both  receive 
8ome  support  from  friendly  witnesses.  1  must  say  the 
plaintiff  favourably  impressed  me  when  he  gave  his  evidence 
at  first;  but  at  the  end  of  the  case  he  was  contradicted  by 
several  witnesses,  two  of  whom  seem  to  me  to  be  without 
any  interest  in  the  case  whatever;  the  result  is  that  I  am 
not  able  to  accept  the  plaintiff^s  version  of  what  was  said 
in  January,  1906,  as  against  the  positive  denial  of  the 
defendant. 

Now,  the  real  truth  of  the  matter  is  that  these  two  men, 
after  working  together,  quarrelled  over  the  working  of  the 
mine,  and  that  the  plaintiff,  not  wishing  to  have  trouble 
with  the  defendant,  went  away,  intending  to  return  in  a  few 
days,  but  afterwards,  some  time  in  August,  determined  to 
bring  this  action  on  false  representations.  One  of  these 
alleged  misrepresentations  I  have  already  dealt  with.  As 
to  the  other,  I  am  not  satisfied  that  the  defendant  did  in- 
form the  plaintiff  that  he  had  obtained  the  base  metals, 
nor  am  I  satisfied  that  he  told  the  plaintiff  anything  more 
than  he  believed,  viz.,  that  he  had  received,  in  answer  to 
his  application  in  respect  of  the  base  metals,  a  letter  which 
he  read  to  the  plaintiff — and  that  he  regarded  that  letter 
as  a  favourable  answer. 

In  August,  1906,  the  defendant  notified  the  plaintiff 
that  he  (the  defendant)  had  forfeited  the  plaintiff^s  share 
and  interest  in  the  claim.  This,  of  course,  was  beyond  his 
power,  and  the  plaintiff  on  his  side  then  repudiated  the 
partnership  and  demanded  a  settlement.  It  was  in  trying 
to  obtain  that  settlement  that  the  fact  came  to  the  know- 
ledge of  the  plaintiff's  solicitor  that  the  defendant  had  no 
title  to  the  base  metals.  Evidence  as  to  what  a  man.  said 
is  at  all  times  very  weak  evidence.  Words  are  easily  mis- 
taken, or  misapplied  and  misunderstood.  To  accept  as 
reliable  the  report  of  a  conversation  had  in  January  as  to  a 
matter  which  has  been  deemed  of  no  great  importance  until 
August,  when  the  plaintiff  began  to  collect  his  material  for 
this  law  suit,  would  be  dangerous.  I  therefore  cannot 
accept  the  plaintiff's  contention  that  there  was  a  misrepre- 
sentation on  this  point.  Furthermore,  if  the  plaintiff  ever 
did  entertain  the  idea  that  the  defendant  had  represented 
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that  he  obtained  from  the  cement  company  the  base  metals, 
he  was  informed  before  he  left  Vork  in  June  that  such  was 
not  the  case,  and  I  regard  his  staying  on,  after  he  had  asked 
the  defendant  to  obtain,  for  him  in  respect  of  his  own  claim 
the  same  rights  which  he,  the  defendant,  was  seeking  in 
respect  of  the  partnership  claim,  as  a  waiver  of  the  mis- 
representation (if  any  there  was).  I  think,  under  these 
circumstances,  I  should  dismiss  the  action,  and  allow  the 
parties  to  arrange  a  dissolution  for  themselves. 

I  find  that  the  plaintiff  did  not  diligently  and  faithfully 
employ  himself  in  the  matter  of  the  company^s  business  as 
he  had  agreed  to  do.  I  find  that  he  only  did  54  feet  of 
work,  instead  of  68  feet.  I  find  that  the  plaintiff  supplied 
materials  to  the  extent  of  $37.40.  I  find  that  the  plaintiff 
is  not  responsible  for  the  damage  to  the  shed  or  building. 

On  the  counterclaim  I  cannot  give  judgment  for  tte 
defendant  for  $25,  as  the  contract  seems  to  have  been  made 
with  the  defendant's  wife.  The  plaintiff  having  succeeded 
on  the  counterclaim,  I  give  to  him  the  costs  thereof. 
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ABANDONMENT. 

See  Contract,  8 — Mechanics'  Liens,  5— 
Vendor  and  Purchaser,  1. 

ABATEMENT. 

See   Vendor  and  Purchaser,  22. 

ABSCONDING    DEBTORS. 

See  Attachment  of  Goods. 

ACCOUNTS. 

See  Banks  and  Banking — Contract,  7 — 
Eixecutors  and  Administrators,  3,  4. 

ACKNOWLEDGMENT. 

See  Limitation  of  Actions — Sale  of 
Goods,  4  —  Vendor  and  Purchaser, 
21. 

ACQUIESCENCE. 

See  Will.  2. 

ADMINISTRATOR. 

See  Executors  and  Administrators. 

ADVERTISEMENTS. 

See  Assessment  and  Taxes,  2 — Mort- 
gage, 5. 

AFFIDAVITS. 

See  Attachment  of  Debts,  1 — Attach- 
ment of  Goods — Costs,  7.  10 — Dis- 
tribution of  Estates — Land  Titles 
Act,  1— Judgment,  3,  4— Practice,  3. 

AGENT. 

See  Principal  and  Agent — ^Trade  Union, 
3 — Vendor  and  Purchaser,  5.  7. 

AGISTMENT. 

See  Bailment. 
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ALBERTA  ACT. 
See  Constitutional  Law,  4. 
ALBERTA  ASSIGNMEN^rs    ACT. 
See  Bankruptcy  and  Insolvency.  2. 

ALBERTA  VILLAGE  ACT. 
See  Municipal  Elections,  1. 
ALIENS. 

Naturalization  —  Procedure  —  Natur- 
alization Act — Amendment  —  Con- 
struction— Powers  of  County  Court 
Judge  —  Investigation  —  Cross-ex- 
amination on  Affidavits:  Re  Malsu- 
furo    (B.C.),  37. 

See  Constitutional  Law. 

AMENDMENT. 

I 

See  Contract,  1 — Dominion  Lands  Act 
— E^asement  —  Judgment,  4 — Mort- 
gage, 4— Parties— Pleading  —  Prac- 
tice, 1 — Prairie  Fire  Ordinance  — 
Railway,  7. 

ANCILI^\RY  PROBATE. 

See   Executors  and  Administrators,  2. 

ANIMALS. 

See  Bailment — Sale  of  Goods,   12. 

APPEAL. 

To  Yukon  Territorial  Court  en  Banc  — 
Extension  of  Time  for — Explanation 
of  Delay  —  Special  Circumstances: 
Moore  v.  Shackleford  (Y.T.),  1. 

See  Costs,  3 — Criminal  Law,  6 — In- 
junction, 1 — Liquor  License  Act  — 
Master  and  Servant,  1 — Mortgage. 
4 — Practice,  2 — ^Prairie  Fire  Ordin- 
ance —  Solicitor,  3 — Vendor  and 
Purchaser,  3,  6,  iU. 
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APPEARANCfi — ATTACHMENT  OF   DEBTS. 


APPEARANCE. 

See  Practice,  6 — Vendor  and  ParchaMr, 
16. 

ARBITRATION  AND  AWARD. 

Motion  to  Set  aside  Award — Notice  of 
Motion  instead  of  Summons — Irre- 
gularity— Waiver  —  Submission  to 
Arbitration  —  Appointment  of  Um- 
pire —  Misconduct  of  Arbitrators  — 
Refusal  toi  Hear  Evidence — Hear- 
ing Evidence  in  Absenoe  of  one 
Party — Interference  of  Umpire:  Re 
Annable  and  Annable   (Sask.).  132. 

See  Costs,  2— Railway,  6. 

ASSESSMENT  AND  TAXES. 

1.  '*  Occupant"  of  Timber  Berth  —  Li- 

cense from  Dominion  Government — 
Local  Improvement  Ordinance,  1903 
— Powers  of  District  Council  —  Re- 
solution —  Validity  —  Money  Pay- 
ment— Commutation  —  Day  Labour 
— Notice  —  Posting  up — Assessment 
Roll — Time  for  Adding  Names  — 
Provisions  of  Statute  —  Imperative 
or    Directory :     Ix>cal    Improvement 

District    No.    26    A    5    v.    Walters 

(Alta.),  176. 

2.  Tax  Sale — Sale  of  Unpatented  Lands 

as  Patented — Action  by  Purchaser 
to  Recover  Purchase  Money  and 
Amounts  Paid  for  Subsequent  Taxes 
— Voluntary  Payments —  Dominion 
Ijands — Interest  in — Powers  of  Pro- 
vincial legislature — Failure  of  Con- 
sideration —  Treasurer  of  Rural 
Municipality — Powers  of — Statutory 
Oflicer  —  A  cent  of  Municipality  — 
Advertisement  —  Warranty  that 
Lands  Offered  for  Sale  Patented  — 
Presumption  —  Caveat  Emptor  — 
MisrepreHontation  —  Damages — In- 
terest —  Costs:  Alloway  v.  Rural 
Municipality  of  Morris  (Man.), 
726. 

See   Municipal    Elections,   2. 

ASSESSORS. 

See  Ship,  2. 

ASSIGNMENT    FOR    BENEFIT     OF 
CREDITORS. 

See  Bankruptcy  and  Insolvency. 

ASSIGNMENT  OF  CHOSE  IN  AC- 
TION. 

See    Knnitnblp    A'ssijrnnient — Judgment. 
1 — Ma  St  or  nnd  Servant,  5. 


ASSIGNMENT  OF  CONTRACT. 
See  Contract,  \f, 

ASSIGNMENT  OF  COVENANT.  * 

See  Covenant. 

ASSIGNMENT    OF   MONEYS 

See    Attachment    of    Debts.    5— Bui- 
ruptcy  and  Ineolvency,  4. 

ASSIGNMENT  OF  SHARES. 

See  Bankruptcy  and  Insolvency,  S. 

ASSIGNMENTS  ACT. 

See  Fraudulent  Conveyance  —  Serrice 
out  of  Jurisdiction. 

ATTACHMENT  OF  DEBTS. 

1.  Attaching  Order  before  Judgment  — 

Affidavit — •*  Actual  Amount  of  Debt. 
Claim^  or  Demand  Due  and  Owing  ** 
— Action  for  Damages  for  Ton  — 
Application  of  Rule  759:  Mclntyrt 
V.  Gibson   (Man.),  202. 

2.  Balance  of  Purchase  Money  of  Ba<i* 

ness  of  Partnership  —  PrtMnisaorv 
Note  in  Favour  of  Wife  of  one  Fan- 
ner— Rights  of  Creditors  of  Finn 
and  of  Individual  Partners  —  IM)t 
Actually  Due  by  Partner  to  Wif«^— 
Garnishee  Proceedings  Ineffectix.-: 
Minger  &  Weber  v.  Anders->E 
(Alta.).  428. 

3.  Garnishee  Summons  before  Jud^D'-nt 

— Nature  of  Claim  in  Principal  Ac- 
tion —  "  Debt  or  Liquidated  I^- 
mand" — Action  for  Partnership  Ac- 
count— Amount  Involved  —  Promp*- 
ness  in  Proceeding  with  Action  wIkt-- 
Garnishee  iisummons  Issued:  Akv 
ander  v.  Thompson   (Alta.).  658. 

4.  Gold  Dust  Delivered  to  Gambh^  ia 

Parcel  to  be  Handed  to  Jndpu^n* 
Debtor — Whether  Gamishable  tind-r 
Rule  of  Court :  Barnard  v.  Ft«33« 
(Y.T.).  721. 

5.  Moneys  Attached  Claimed  under  A'; 

signment — Order   Directing  Trial  -'f 
I^isue — ^Parties  —  Mesne  Assign^-* 
Burden  of  Proof — Plaintiff  in  U«' 
Toseo  V.  Campbell    (Y.T.),  719 

6.  Moneys  Attached  Paid  into  Contr  bf 

Garnisheee — Claim  by  Assifnfefji 
Judgment  D»>btor9 — Judgment  CH" 
torrs  Settinc  up  IVfenr**  Inv»^»''* 
by    (Jarnishees — Invalidity   of  ^*^' 
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tract  —  Foreign  Companies  Ordin- 
ance :  Beaver  Lumber  Co.  v.  North- 
ern  Construction   Co.    (Sask.),  782. 

7.  Moneys  Payable  at  a  Particular  Time 
— Written  Instrument  Acknowledg- 
ing Debt — Form  of — Promissory  Note 
— Moneys  not  Attachable  before  Ma- 
turity:  Halsted  v,  Herschmann 
(Man.),  641. 

See  Interpleader,  1. 

ATTACHMENT  OF   GOODS. 

Absconding  Debtors — ^Action  for  Money 
Demand — Jurisdiction  of  Court  — 
Cause  of  Action  —  Foreigners  — 
Domicile  —  Rules  201,  202— Tort- 
Conversion  of  Money  abroad — De- 
tention in  Manitoba — Contract  — 
Motion  to  Set  aside  Order  of  At- 
tachment— Service  of  Papers — State- 
ment of  Claim — Substituted  Service 
— Personal  Service  of  Foreigners  in 
Jurisdiction  —  Affidavits  —  Defend- 
ants out  of  Jurisdiction — ^Tempor- 
ary Residence  in  Jurisdiction — Rule 
183:  Emperor  of  Russia  v.  Prospou- 
riakoff   (Man.),  461. 

ATTORNEY-GENERAL. 

S^ee  Mines  and  Minerals,  1. 

AWARD. 

See  Arbitration  and  Award. 

BAILMENT. 

Agistment — ^Loss  of  Horse — Negligence — 
Liability  of  Bailee:  Ferrara  v. 
Bligh    (B.C.),  245. 

See   Negligence,   1. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Action  by  Assignee  for  Benefit  of  Cre- 

ditors to  Set  aside  Chattel  Mortgage 
Made  by  Assignor — Insolvency  — 
Past  Indebtedne^ — Mortgage  Valid 
as  Respects  Goods  Exempt  under 
sec.  29  of  Executions  Act:  Bates  v. 
Cannon    (Man.),  575. 

2.  Alberta  Assignments  Act — Transfer  of 

Property  by  Insolvent  to  Creditor — 
Action  to  Set  aside,  Brought  within 
Sixty  Days — Presumption — Rebuttal 
— Absence  of  Intent  to  Defeat  Cre- 
ditors— Substance  of  Transaction — 
Rescission  of  Contract  for  Purchase 
made  by  Insolvent — Restoration  to 
Vendor — Vendor's  Lien  not  Walred 
by    Acceptance   of   Promissory   Note 


for  Part  of  Purchase  Money :  High 
River  Meat  Market  v.  Routledge 
(Alta.).  250. 

8.  Asi^ignment  of  Shares  —  Assignmeorit 
Act — Seizure  under  £ixecution  — 
Assignment  Void  as  against  Er«»cii- 
tion  Creditors — Interpleader  ItRue : 
Potts  V.  Imperial  Bank  of  Canada 
(Man.),  583. 

4.  Assignments  of  Moneys  to  Bank  — 
Bona  Fides — Security  —  Bank  Act, 
sec.  80 — Belief  of  Bank  Manager  in 
Solvency   of  Customer — Book   Debts 

—  Moneys  to .  Arise  from  l?'uture 
Contracts  —  Pledge — Consideration 
— Assignment  for  Benefit  of  Credi- 
tors— Transaction  within  60  Days 
— Assignments  Act,  sec.  41 — Costs: 
Norton  v.  Canadian  Bank  of  Com- 
merce  (Sask.),  910. 

BANKS  AND  BANKING. 

Collateral  Security  Deposited  with  Bank 
to  Secure  Payment  of  Promissory. 
Notes  and  Advances — Memorandum 
of  Hypothecation — Judgment — Set- 
tlement— Account — Fiduciary  Rela- 
tionship —  Trustees  —  Breach  of 
Trust  —  Failure  to  Exercise  Due 
Diligence  in  Realizing  Securities — 
Bona  Fides — Tender  of  Reconvey- 
ance —  Laches  —  Interest  —  Rate 
of  —  Overpayment  --  Illegal  Rate 

—  Contract — Pass-book  —  Estoppel 
— Parties  —  Costs:  Barrette  v. 
Canadian  Bank  of  Commerce  and 
Syndicat  Lyonnais  Du  Klondike  (Y 
T.),  927.  ■ 

See    Bankruptcy    and    Insolvencv     4 — 
Discovery,  3 — Equitable  Assignment. 

BAWDY  HOUSE. 
See  Criminal  Law.  11. 

BEHRING  SEA  AWARD  ACT. 
See  Ship,  3. 

BILLS    OF  EXCHANGE    AND    PRO- 
MISSORY   NOTES. 

See  Promissory  Notes. 

BILLS  OP   SALE. 

1.  Invalidity  —  Security  —  Mala  Fides 

Contract  —  Construction  —  Sale  of 

Goods  —  Property  not   Passing  

Scope  of  Contract)  —  Priorities- 
Bloomstein  v.  J.  D.  Mc Arthur  Co*. 
(Man.),    753. 


988 


BOARD   OF   RAILWAY   COMMISSIONERS — COMMISSION. 


2.  Validity  as  againnt  Execution  Credi- 
tors of  Bargainor — Consideration — 
Marriage  Settlement  —  Ji'aat  Indebt- 
edness —  Consideration  not  Truly 
Expressed  —  I^ills  of  Sale  Ordin- 
ance, sec.  11 — Interpleader:  Saskat- 
chewan Lumber  Co.  v.  Michaud 
(Sask.),  946. 


See  Chattel   Mortgage 
5. 


-Sale  of  Goods, 


BOARD 


OF    RAILWAY 
SIONERS. 


COMMIS- 


See  Railway.  2.  7,  8. 

BONUS. 

See  Master  and  Servant,  2. 

BOOK   DEBTS. 

See  Bankruptcy  and   Insolvency,  4. 

BRITISH    COLUMBIA    COMPANIES 
AC^. 


See  Sale  of  Goods,  3. 

BRITISH      COLUMBIA 
TION  ACT. 


IMMIGKA- 


See  Constitutional   Law. 

BUILDING. 

See  Landlord  and  Tenant,  4. 

BUILDING  CONTRACT. 

See  Contract,  1,  9 — Mechanics'  Liens. 

BY-LAW. 

See  Highway — Municipal   Comorations, 
1 — Railway,  1. 

CARRIERS. 

Contract  for  Carriage  of  Goods — Action 
for  Damages  for  Breach  bv  Failure 
to  Deliver  in  Time  —  Lien  for 
Freight  —  Evidence:  Ludwi?  v. 
Beede   (Y.T.).  973. 

See  Railway,  2. 

CAVEAT  EMPTOR. 

See  Assessment  and  Taxes,  2 — Vendor 
and  Purchaser,  6. 

CERTIFICATE   OF  TITLE. 

See  Land  Titles  Act — Mortgage,  1. 


CERTIORARt 

See   Criminal    Law,   5 — Railway.  T,  a. 

CHAMBERS  SUMMONS. 
See  Practice,  1,  4. 

CHARGE  ON  LAND, 
See  Dominion  Lands  Act. 

CHATTEL  MORTGAGE. 

Registration  in  Province  of  Saakatcfat^ 
wan — Fraudulent  Removal  of  Goods 
into  Alberta  and  Sale  to  Innotrnt 
Purchaser — Action  in  Albert!  br 
Mortgagee  against  Purchaser  for 
Conversion — ^Territorial  Bills  of  Sale 
Ordinance  —  Effect  of  —  Albma 
Act  —  Saskatchewan  Act  —  li«i^• 
tration  Districts — Re-registratioo  oo 
Removal  —  Validity  of  Mort|»i9p  ts 
against  Purchaser  —  Description  of 
Goods — Sufficiency  —  Damages  tor 
Detention  —  Interest  on  Price  Ptid: 
Jones  V.  Twohey  (^Ita.),  295. 

See  Bankruptcy  and  Insolvency— BUls 
of  Sale  —  Promissory  Notes,  2  — 
Sale  of  Goods,  4 — Service  oot  of 
JurisoiCtion. 

CHEQUE. 

See  Mandamus. 

CHOSE  IN  ACnOX. 

See  Equitable  Assignment — JiidgmHit<l 
— Master   and    Sen'ant,  5. 

COLLATERAL     SECURITIES. 

See  Banks  and  Banking— Pn>Dis«<7 
Notes,  4. 

COLLISION. 
See  Ship,  1,  2. 

COLLUSION. 
See  Co6ts,  9. 

COMMISSION. 

See  Principal  and  Agent— Vendor  and 
Purchaser,  5. 


COMPANY — CONTHACT. 
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COMPANY. 

1.  Winding-up — Claim  against  Assets  — 

Solicitor's  Bill — Services  Rendered 
in  Procuring  Incorporation  —  Ser- 
vices Rendered  after  Incorporation — 
Taking  Benefit  of  Services — Validity 
of  Assessment  to  Pay  for  Services 
— ^Reserve  Fund:  Re  Crown  Mutual 
Hail  Insurance  Co.   (Man.),  580. 

2.  Winding-n'>  —  Petition — Preliminary 

Objections — Irregularity — Failure  to 
Indorse  Petition  with  Solicitor's  ^ 
Name  and  Address — Indorsement  of  ' 
Notice  of  Motion  Served  with  Peti- 
tion—  SuflBciency  —  Status  of  Peii- 
tioners  —  Foreign  Company  not  Re- 
gistered in  Jurisdiction  —  No  Agent 
or  Office  in  Jurisdiction — "  Proceed- 
ing in  Respect  of  a  Contract "  — 
"  Proceeding  in  the  Court  " — Domin- 
ion Winding-up  Act:  Re  Nelson 
Ford  Lumber  Co.   (Sask.),  546. 

3.  Winding-up — Petition — Status   of    Pe- 

titioners— Foreign  Company  not  Re- 
gistered— Foreign  Companies  Ordin- 
ance: Re  Nelson  Ford  I^umber  Co. 
(Sask.),  79. 

4.  Winding-up  —  Voluntary  Liquidation 

under  Manitoba  Winding-up  Act— 
Application  by  Liquidators  for  Di- 
rection as  to  Proceeding  against  Di- 
rectors— Misappropriation  of  Funds 
of  Company  —  Fraud  —  Rights  of 
Minority  of  Shareholders — No  Jur- 
isdiction in  Court  to  give  Direction 
— Status  of  Liquidators — Costs:  Re 
Great  Prairie  Investment  Co.  (Man.), 
6. 

See   Attachment  of  Debts,  6 — Practice, 
.  6— Promissory  Notes,  6  —  Sale  of 
Goods,  3. 

COMPENSATION. 

See  Costs,  2,  4 — EiXecutors  and  Admin- 
istrators, 3. 

CONCJEALMENT  WITH  INTENT  TO 
ESCAPE. 

See  Criminal  Ijaw,  4. 

CONCILIATION  BOARDS. 

See  Trade  Union,  3. 

CONDITIONAL  SALES. 

See  Sale  of  Goods  ,4,  5,  6. 

CONSPIRACT. 

See  Trade  Union,  2. 


CONSTITUTIONAL  LAW. 

1.  British    Columbia    Immigration    Act, 

1908— Ultra  Vires— B.  N.  A.  Act, 
sec.  95— Legislative  Field  Occupied 
by  Dominion  Legislation  —  Coeits 
against  Crown:  Rex  v.  Narain  (B. 
C,  790. 

2.  British    Columbia    Immigration    Act, 

1908  —  Ultra  Vires  —  immigration 
Legislation — Field  Occupied  by  Do- 
minion Parliament — Treaty  with  Ja- 
pan: Re  Nakane,  Re  Okasake  (B. 
C),  19. 

3.  Dominion  Immigration  Act,  1907,  sec. 

30 — Order  in  Council — I'ltra  Viree — 
Prohibition  against  Landing  of  Speci- 
fied Classes  of  Immigrants — Delega- 
tion of  Duty  of  Governor  in  Council 
to  Minister  of  Interior — Detention  of 
Aliens — Discharge:  Re  Behari  Lai 
(B.C.),  129. 

4.  Jury   Ordinance,   N.   W.   T..   not    in 

Force  in  Alberta — Alberta  Act :  Toll 
V.  Canadian  Pacific  R.  W.  Co. 
(Alta.).  795. 

See  Assessment  and  Taxes,  2 — Chattel 
Mortgage — Sale  of  Goods,  3. 

CONTRACT. 

1.  Building  Contract  —  Action  for  Bal- 

ance of  Contract  Price — Building  not 
Completed  according  to  Plans  and 
Specifications — Trivial  Details — Sub- 
stantial Completion  —  Possession 
Taken  by  Defendant— Failure  to  Call 
Attention  to  Unfinished  Parts — > 
Waiver  —  Estoppel  —  Amendment : 
Davis  V.  O'Brien   (Man.),  562. 

2.  Illegality — Sale    of    Acetylene    Gas — 

Gas  Inspection  Act — Certificate  of 
Inspector  —  Posting  up  —  Testing 
Place  —  Connections  —  Non-compli- 
ance w^ith  Requirements  of  Act — 
Prohibition  of  Sale — Protection  of 
Public — Local  Inspector :  Carberry 
Gas  Co.  V.  Hallett  (Man.),  119. 

3.  Purchase  of  Interest  in  Mining  Pro- 

perty— Payment  of  Money — Failure 
to  Convey — Action  to  Recover  Money 
Paid — Defence — Novation  —  Substi- 
tution of  Debtor — Release — Absence 
of  Writing  —  Statute  of  Frauds — 
Evidence:  Irw'n  v.  Kelly  (Y.T.), 
1)5.  855.       . 

4.  Remuneration  for  Services — Selection 

of  Land  for  Purchase — Principal  and 
Agent — Evidence  of  Oral  Contract — 
Secret  Profits  —  Illegal  Contract: 
Hayes  v.  Day  (Alta.).  143. 
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CONTRACT  OF  HIRING — COSTS. 


6.  Sale  of  £2ngine — Price  of  Work  Done 
in  Ck>nnecting  with  Machine — Whe- 
ther Included  in  Contract  Price — 
Evidence — Estoppel — Costs :  Hutchi- 
son Brothers  &  Co.  Limited  v.  Per- 
kins (B.C.),  16. 

6.  Sale  of  GoodA  to  be  Manufactured — 

Delay  in  Delivery — Destruction  of 
Property  for  which  Goods  Required 
— Time — ^Tender  —  Impossibility  of 
Performance:  Luxfer  Prism  Co.  v. 
Macleod   (Sask.).  627. 

7.  Work  and  Labour — Building  Ditch  to 

Carry  Water  to  Defendants'  Mining 
Property — ^Time  of  Completion — De- 
lay —  Waiver  —  Extra  Work — Ac- 
ceptance —  Payment  —  Tender  — 
Counterclaim  —  Damages  —  Ac- 
jcounta — Reference — Costs  :  Banner- 
man  V.  Detroit  Yukon  Mining  Co. 
(Y.T.).  714. 

8.  Work   and   Labour  —  Construction   of 

Contract  —  Abandonment — Accept- 
ance of  Part  of  Work  Actually  Done 
— Payment  for  Value  of  Work — Mu- 
nicipal Corporation  —  Contract  not 
under  Seal — Powers  of  Corporation 
— Receiving  Benefit  of  Work  :  Sieling 
V.  Village  of  Kronau  (Sask),  552. 

9.  Work    and  '  Services — Installation    of 

Heating  Plant  in  House  —  Assign- 
ment of  Contract  by  Contractor — 
Consent  of  Owner — Substantial  Com- 
pletion of  Work — Acceptance — Guar- 
anty—  Temperature  —  Compliance 
with  Contract — Extras  —  Breach  of 
Contract  —  Counterclaim  —  Dam- 
ages: Regina  Heating  and  Plumbing 
Co.  V.  Gillespie  (Sask.).  93. 

See  Attachment  of  Debts,  6 — Attach- 
ment of  Goods — Banks  and  Bank- 
ing— Bilk  of  Sale — Carriers — CJosts, 
1 — Dominion  Lands  Act — Executors 
and  Administrators,  4— Mechanics' 
Liens — ^fortgage,  2 — Municipal  Cor- 
porations. 1 — Partnership,  2 — Prin- 
cipal and  Agent — Promissory  Notes 
— Railway,  1 — Sale  of  Goods — Trade 
Union,  3^ Vendor  and  Purchaser. 

CONTRACT  OF  HIRING. 
See  Master  and  Servant. 

CONTRIBUTORY  NEGLIGENCE. 
See  Master  and  Servant,  4 — Railway,  5. 

CONVERSION. 

See  CJhattel  Mortgage. 


CONVICTION. 

See  Criminal  Law — Justice  of  the  Peace 
— Prairie  Fire  Ordinance>— Railwav. 
7,  8. 

COSTS. 

1.  Action    for    Specific    Performancf  of 

Contract  for  Sale  of  Land — ^Action 
Prematurely  Brought  —  Payment  of 
Purchase  Money  by  Instalments- 
Defect  in  Title :  Rutherford  v.  Wal- 
ker  (Alta.).  52. 

2.  Dominion  Railway  Act — Arbitrati<ai— 

Compensation — Reference  to  Taiins 
OflBcer  —  Principle  of  Taxation— 
**  C^osts,  Fees.  Counsel  Fees,  and  Ex- 
penses of  the  Arbitration  - — Solici- 
tor and  Client  —  Tariff  of  Costs- 
Items — ^Work  done  before  Anooint- 
ment  of  Arbitratoos  —  Arbitrators' 
Fees — Payment  by  Owner — Indn- 
sion  in  Bill  of  Costs — Quantum  of 
0>unsel  Fees  —  Witness  Fee»— Ex- 
pert Witnesses — Costs  of  Taxaticm: 
Re  Canadian  Northern  R.  W.  Co. 
and  Robinson   (luan.),  137. 

3.  Quantum  —  Statute  Limiting  —  Con- 

struction— Interlocutory  Application 
and  Anneal  —  "  Action  or  Proceed- 
ing:" Traders  Bank  v.  Wrii-i 
V^an.),  747. 

4.  Railway  —  Expropriation  of  Land- 

Action  for  Trespass — Offer  of  Com- 
pensation— General  Costs  of  Actios: 
Calvert  v.  Canadian  Northern  K.  W. 
Co.  (Man.),  379. 

5.  Right  to — Mortgagees'  Costa — Corres- 

pondence and  Attendances  —  Discre- 
tion— "xaxation:  Confederation  uU 
Association  v.  Leier   (Sask.).  343. 

6.  Scale  of  —  "  Amount  Recoverwi  "— 

Money  Paid  into  Court :  Jonnstoa  r. 
Hadden    'B.C.),  526. 

7.  Security   for  —   Nominal   Plaintiff- 

Proof  of  Solvency — Onuo — AfBdint 
— ^Leave  to  Add  Real  Plaintiff:  Jti 
bert  V.  Jensen  (Y.T.).  377. 

8.  Security   for — Residence  out  of  Ju^ 

isdiction — "  Ordinarily  ResideDt  "— 
Roving  Plaintiffs:  Allman  v.  Takca 
Consolidated  Gold  Fields  Co.  (TT.^. 
311. 

9.  Settlement  of  Action— Collus^oI^-^e- 

priving  Plaintiffs  Solicitor  of  Costs 
— Order  for  Payment  of  Co&ts  ly  Dp- 
fendants:  Stewart  v.  Hall  (MiB.>. 
479. 


COUNCILLORS — CBIMINAL  LAW. 
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10.  Taxation  —  Defendants  Severing  — 
Right  of  Defendants  to  ^enarate 
Sets  of  Costs  —  Separate  Defences 
Delivered  by  eame  Solicitor — Discre- 
tion of  Taxing  Officer  —  Items  of 
Bills — Instructions  to  Defend — At- 
tempted Ehcammation  for  Discovery 
— Conduct  Money  —  Attendance  of 
Solicitors  —  Third  Party  Notice — 
Witness  Fees  at  Trial — ^i^maavits  of 
Defendants:  Union  Investment  Co. 
V.  Pullishy    (Alta.).  530. 

See  Assessment  and  Taxes,  2  —  Bank- 
ruptcy and  Insolvency,  4 — Banks  and 
Banking  —  Company,  4 — Constitu- 
tional Law,  1 — Contract,  5,  7 — De- 
famation —  Dominion  Lands  Act — 
Elquitable  Assignment  —  Executors 
and  Administrators  3,  4 — Fraud  and 
Misrepresentation,  1 — Injunction,  1, 
2 — Landlord  and  Tenant,  2 — ^Mali- 
cious Prosecution — Master  and  Ser- 
vant, 3  —  Mechanics'  Liens,  x,  2— 
Mortgage,  4,  5 — Partnership,  1,  2 — 
Pleading  —  Practice,  1  —  Sale  of 
Goods,  4.  7— Solicitor,  1,  2,  3— Ven- 
dor and  Purchaser,  8,  11,  12,  19,  22. 


COUNCILIX)RS. 
See   Municipal   Elections. 

COUNSEL   FEES. 
See  Costs,  2— Solicitor,  3. 

COUNSELLING   OFFENCE. 
See  Criminal  Law,  2. 

COUNTERCLAIM. 

See  Judgment.  1 — Mortgage,  4 — Part- 
nership. 1,  2— Sale  of  Goods,  2.  3,  7. 
9,  10 — Vendor  and  Purchaser,  13. 

COUNTY  COURT  JUDGE, 

See  Aliens — Crhninal  Law,  7 — Liquor 
License  ^ct. 

COUNTY  COURTS. 

Action  on  Promissory  Notes — Failure  of 
Plaintiffs  to  Prove  Presentment — 
Non-presentment  not  Alleged  in  Dis- 
pute Note — Defence  not  Open  to  De- 
fendant: Teague  v.  Scoular  (Man.), 
199. 

See  Notice  of  Trial. 


COVENANT. 

Restraint  of  Trade — Sale  of  Goodwin  of 
Business — Informal  Document — Ad- 
missibility of  Parol  Evidence  to  Sup- 
plement---Operation  of  Covenant — 
Time  and  Place  —  Assignment  of 
Covenant — Parties  —  Injunction — 
Damages:  Novak  v.  Abrahams  (Y. 
T.),  922. 

See  Mortgage,  1. 


CRIMINAL  LAW. 

1.  Eh^idence  —  Proof  of  Blood  Relation- 

ship on  a  Charge  of  Incest:  Rex  v. 
Smith    (B.C.),   184. 

2.  Indictment  for  Counselling  or  Procur- 

ing the  Commission  of  an  Indictable 
Offence — Evidence  that  Offence  to  be 
Committed  in  a  Foreign  Country — 
Mistrial — New  Trial — Admissibility 
of  Evidence  —  Sulficiency  —  Corro- 
boration:  Rex  V.  Walkem  (B.C.), 
857. 

3.  Indictment     for     Murder  —  Judge's 

Charge  —  Withdrawal  from  Consid- 
eration of  Jury  of  Question  whether 
Evidence  Shews  merely  Manslaughter 
— Crown  Case  Reserved  —  Criminal 
Code:  Rex  v.  Barrett  (Sask.),  877. 

4.  Indictment  of  Prisoner  for  Concealing 

himself  with  Intent  to  Escape  from 
Prison — Not  an  Offence  —  Criminal 
Code — Indictment  Quashed — Plea  of 
Guilty  Struck  out:  Rex  v.  Labour- 
dette  (B.C.),  402. 

5.  Magistrate's  Conviction — Evidence  Re- 

turned on  Certiorari  Taken  down  by 
Stenographer  not  Sworn — Invalidity 
of  Conviction — Jurisdiction  —  Seal : 
Rex  V.  L'Heureux  (Y.T.).  975. 

6.  Order    of    Magistrate    Requiring    Ac- 

cused to  Furnish  Security  to  Keep 
the  Peace — Criminal  Code,  sees.  748, 
749— Right  of  Appeal:  Rex  v.  Mit- 
chell  (Y.T.),  357. 

7.  Procedure  —   Summary  Trial   before 

County  Court  Judge  —  Election  of 
Prisoners — Indictment  at  AAsizes — 
Grand  Jury — Prisoners  called  on  to 
Plead — Re-election:  Rex  v.  Thomp- 
son (Man.),  3. 

8.  Rape  —  Verdict  of  Guilty  —  Judge's 

Charge  —  Exclusion  of  Verdict  of 
Guilty  of  Minor  Offence — Practical 
Exclusion  of  any  Verdict  but  Guilty 
of  Rape — Misdirection — New  Trial : 
Rex  V.  Scherf  (B.C.),  219. 
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CBOPS — DISCOVERY. 


9.  Usury — Money  Lenders  Act — Loan — 
Rate  of  Interest — "  Money  Lender  " 
— Practice  of  Lending  Money  at  Usa- 
rious  Kates — Evidence:  Rex  v.  Cle^sr 
(Man.).  572. 

lU.  Vagrancy — Criminal  Code,  sec.  238 
(a) — Means  of  Supnort — Gambling 
— Evidence:  Rex  v.  Sheehan  (B.C.), 
605. 

11.  Vagrancy   —   Frequenter   of   Bawdy 

Houee — Statutory  Offence  —  Neces- 
sity for  Request  to  Person  Caarged 
to  Give  an  Account  of  herself — Po- 
lice Officer:  Rex  v.  Regan  (B.C.), 
525. 

12.  Vagrancy  —  Prostitute — Conviction 
not  Stating  that  Accused  was  Asked 
to  Give  an  Account  of  Herself — 
Criminal  Code,  sec.  238  (i) — Convic- 
tion Following  Words  of  Statute — 
Information  —  Plea  of  Guilty — 
Waiver  of  Objections — Form  of  In- 
formation —  Reference  to  Repealed 
Statute — Surplusage:  Rex  v.  Harris 
(Y.T.),  633. 

See  Justice  of  the  Peace — Prairie  Fire 
Ordinance — Railway,  7,  8. 

CROPS. 

See  Emblements. 

CROSS-APPEAL. 

See  Vendor  and  Purchaser,  3. 

CROWN. 

See  (institutional  Iaw,  1 — Easement — 
Highway. 

CROWN  CASE  RESERVED. 

See  Criminal  Law,  3. 

CROWN  REGULATIONS. 

See  Mines  and  Minerals,  2. 

DAMAGES' 

See  Assessment  and  Taxes,  2 — Chattel 
Mortgage — Contract,  7,  9 — Covenant 
— Defamation,  1,  2 — Emblements — 
Fraud  and  Misrepresentation,  1 — ^In- 
junction, 2 — Judgment,  1 — Landlord 
and  Tenant,  2,  4 — Malicious  Prose- 
cution— Master  and  Servant,  1,  4— 
Mechanics'  Liens,  1  —  Mines  and 
Minerals,  2  —  Municipal  Corpora- 
tions, 1 — New  Trial  —  Nuisance — 
Partnership,  2 — Promissory  Notes,  2 
—Railway,  3.  4,  5,  9— Sale  of  Goods, 


7,  9,  10— Trade  Union,  1,  2-VeDdor 
and  Purchaser,  3,  9,  11,  18,  19.  24, 
26. 

DECEIT. 

See  Fraud  and  Misrepreaentation— Yeo- 
dor  and  Purchaser,  26. 

DECLARATION  OF  VOTEK. 

See  Municipal  Elections,  2. 

DEDICATION. 
See  Highway. 

DEED. 
See  Mortgage. 

DEFAMATION. 

1.  Libel  —  Privilege  —  Fair  Conuncnt— 

Newspaper  —  Publication  of  State 
ment  Made  by  Third  Person  ivefl«rt- 
ing  on  Plaintiff — Relation  to  Report 
of  Civic  Investigation  —  Repeating 
Statements  Made  at  Investigation— 
Stating  Facts  which  Might  have  been 
Related  at  Inveistigation  —  Dama^ 
— Mitigation — Costs — Scale  of:  tm- 
terson  v.  Edmonton  Bulletin  Co. 
(Alta.).  (572. 

2.  Slander— Proof  of  Defamatory  Words 

— Pleading  —  Variance — Wonb  Af- 
fecting Plaintiff  in  his  Trade— Not 
Necessary  to  Prove  Special  Damife 
— Damages — Costs:  Rutledge  t.  As- 
tell  (Sadc.),  934. 

See  New  Trial — Parties. 

DIRECTORS. 
See  Company,  4. 

DISCOVERY 

1.  Examination  of  Plaintiff — Natnre  uui 

Scope  of  EiXamination  —  Holn  ^ 
Court — Alteration—Omission :  aic- 
Ixmes  V.  British  Columbia  Electhc 
R.  W.  Co.  (B.C.),  277. 

2.  Inspection    and    Analysis   of  HMin} 

Preparations — ^Passing  off  Goo^  oa 
Public :  Theo  Noel  Co.  v.  Vit»  Ow 
Co.  (Man.),  643. 

3.  Production  of  Documents — Insperti* 

— Privilege  —  Mortgage — Boob  of 
Bank— Bank  Act— Fraud— PrriiiaiE- 
ary  Issue — Appointment  of  Acoocat- 
ant  as  Agent  to  Inspect  Bo<A*^ 
Ground  for:  Canadian  6ib^  *^ 
Commerce  v.  Wilson   (Y.r.).  aft 

See  Costs,  10. 


DISMISSAL  OF  ACTION — EVICTION, 
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DISMISSAL  OF  ACTION. 

See  Practice,  2— Sale  of  Goods,  4. 

DISMISSAL  OF  SERVANT. 

See  Master  and  Servant,  1,  2. 

DISPUTE  NOTE. 

See  County  Courts. 

DISTRESS. 

See  Landlord  and  Tenant,  2,  4. 

DISTRIBUTION  OF  ESTATES. 

Claims  against  Intestates'  Property  in 
Hands  of  Administrator — Affidavit — 
Jurat — Practice — Solicitor's  Account 
— Evidence  as  to  Services  Rendered 
— Notice  to  Administrator  of  Claim 
— Proceedings  to  Establish — Action 
— Originating  Summons  —  Rules  of 
Court  —  Reference — Distribution  of 
Surplus — Next  of  Kin :  Re  Musset- 
ter  (Sask.),  704. 

DISTRICT  COURTS. 

See  Judgment,  4  —  Malicious  Prosecu- 
tion. 

DISTRICT  COURTS  ACT. 

See  Landlord  and  Tenant,  5. 

DITCHES. 

See  Easement — Mines  and  Minerals,  2. 

DOMICILE. 

See  Attachment  of  Goods — Practice,  3. 

DOMINION    IMMIGRATION    ACT. 

See  Constitutional  Law,  3. 

DOMINION  LANDS  ACT. 

Lien  or  Charge  on  Land  for  Purchase 
Price  of  Machinery — Agreement  to 
Give — Mortgage  of  Homestead  be- 
fore Recommendation  for  Patent — 
Invalidity  —  Statutes — Action  for 
Price — Amendment — Declaration  of 
Lien  —  Costs:  Waterous  Engine 
Works  Co.  V.  Weaver   (Sask.),  432. 

See  Mines  and  Minerals,  1 — Railway,  9. 

DURESS. 

See  Vendor  and  Purchaser,  2. 


EASEMENT. 

Prescription  —  Ditch  —  Statutory  Au- 
thority —  Crown — Statutory  Ease- 
ment— Maintenance  of  Ditch — Plead- 
ing— Amendment — Vendor  and  Pur- 
chaser: Gray  v.  Daniels  (B.C.),  246. 

ELECTION. 

See  Criminal  Law,  7 — Parties — Vendor 
and  Purchaser,  3,  22. 


ELECTIONS. 
See  Municipal   Elections. 

EMBLEMENTS. 

Sale  of  Growing  Hay  to  be  Severed  by 
Purchaser  —  Interest  in  Land  or 
Chattels — Breach  of  Implied  War- 
ranty of  Title — Damages:  Fredkin 
V.  Glines  (Man.).  587. 

EMPLOYERS'    LIABILITY    ACT. 
See  Master  and  Servant,  3. 

EQUITABLE  ASSIGNM^JNT. 

Fund  in  Bank — Claim  of  Execution  Cre- 
ditor— Receiving  Order — Priorities- 
Time  —  Interpleaaer  —  Payment  of 
Execution  Creditor's  Claim  in  Full 
— Refund  of  Sufficient  to  Pay  Prior 
Claim  of  Assignee  of  Fund-— Costs : 
Detro  V.  Haggard  (Alta.),  156. 

EQUITABLE  RELIEF. 
See  Judgment,  2. 

ESCAPE. 
See  Criminal  Law,  4. 

ESCROW. 
See  Vendor  and  Purchaser,  10. 

ESTOPPEL. 

See  Banks  and  Banking — Contract.  1,  5 
— Fraud  and  Misrepresentation,  2 — 
Landlord  and  Tenant,  2 — Mechanics* 
Lien«,  4 — Vendor  and  Purchaser,  4, 
21. 

EVICTION. 
See  Promissory  Notes,  2. 
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EVIDENCE — FATAL  ACCIDENTS  ACT. 


EVIDENCR 

1.  Foreign   Commission  —   Examination 

abroad  of  Officers  of  Plaintiff  Com- 
pany— Production  of  Books  of  Com- 
pany before  Commissioner — Conveni- 
ence— <^ase  made  on  Affidavits :  Can- 
adian Railway  Accident  Insurance 
Co.  V.  Kelly   (Man.),  738. 

2.  Foreign  Commission  —   Examination 

abroad  of  Plaintiff  on  his  own  Be- 
half —  Bona  Fides  —  Discretion: 
Cleveland  v.  Asam  (Y.T.),  970. 

3.  Foreign  Commission  —  Second  Com- 

mission —  Postponement  of  Trial — 
Terms  —  Costs :  Canadian  Bank  of 
Commerce  v.  Matheson   (Y.T.),  972. 

See  Arbitration  and  Award — Carriers — 
Contract,  3,  4,  5 — Covenant — Crimi- 
nal Law,  1.  2,  3,  5,  9,  10— Discovery 
— Executors  and  Admin itstra tors,  2 — 
Highway — Husband  and  Wife.  1,  2 
— Injunction.  1  —  Interpleader,  3 — 
Justice  of  the  Peace — Land  Titles 
Act,  1 — Landlord  and  Tenant.  3 — 
Master  and  Servant,  7 — Mechanics' 
Liens,  1,  6 — Mines  and  Minerals.  2 
— Mortgage.  2 — Municipal  Corpora- 
tions, 1 — Nuisance — Partnership,  1, 
2 — Prairie  Fire  Ordinance — Princi- 
pal and  Agent — Promissory  Notes,  1, 
4,  7— Railway,  4,  5,  7,  8— Sale  of 
Goods,  1,  2,  5,  7,  8,  10,  12— Ship, 
1,  2,  3 — Solicitor,  4 — Vendor  and 
Purchaser,  2,  5,  11,  25,  26— Will.  1. 

EXAMINATION   OF    OFFICERS    OF 
COMPANY. 

See  Evidence,  1. 

EXAMINATION  OF  PARTIES. 

See  Evidence,  2. 

EXCHANGE  OF  LANDS. 

See  Vendor  and  Purchaser,  26. 

EXECITTION. 

See  Bankruptcy  and  Insolvency,  3 — 
Husband  and  Wife.  1 — Land  Titles? 
Act,  3 — Mortgage,  7 — Sale  of  Goods, 


EXECUTION    CREDITORS. 

See  Bills  of  Sale,  2— Equitable  Assign- 
ment— Interpleader,  2 — Mortgage,  7. 

EXECUTIONS  ACT. 

See  Bankruptcy  and  Insolvency,  1. 


EXECUTORS  AND  ADMINISTRA 
TORSI 

1.  Action   under   Fatal    Accidents  Art- 

Status  of  Infant  Widow  as  Plainrif 
— Grant  of  Letters  of  Administn- 
tion  to  Infant  Valid  nntil  Kevoked— 
Infant  Suing  without  Next  Frieo4— 
Irregularity — Waiver:  Toll  v.  CaM- 
dian  Pacific  R.  W.  Co.    (Alta.).  TAl 

2.  Application  by  Foreign  Executors  for 

Ancillary  Probate  of  Will — Proof  of 
Letters  Testamentary  Granted  ia 
Foreign  Court — ^Saskatchewan  Eri- 
dence  Act,  1907,  sec.  15 — Certificate 
of  Clerk  of  Court — Seal:  Re  W«»lf 
(Safik.),  690. 

3.  Compensation    for    Services^ — JnrisdK- 

tion  of  Territorial  Court — Rules  of 
Court — Passing  of  Accounts  —  Pay- 
ments to  Solicitors — ^Moderation  of 
Costs — Payments  to  Agents  for  Ser- 
vices: Re  Phiscator   (Y.T.),  il»*, 

4.  Executor's  Accounts — Agreement  vitb 

Residuaiy  Legatee — Enforcemeot— 
Remedy — ^Action — Originating  Sam- 
mons — v^osts:  xie  Wilson  (Alta.i. 
607. 

ii.  Official  ^oministrator — Power  to  S-*ll 
Land  of  Intestate — No  Necessity  f«»r 
Order — Official  Administrators  Act 
— Amending  Act,  19uO — Intestate^' 
Estates  Act:  Re  iNeiison  (B.C». 
..uO. 

See  Distribution  of  Elstates. 


EXEMPTIONS. 

8ee    Bankruptcy    and    Insolvencv    1— 
Mortgage,  7. 

EXPROPRIATION. 
See  Costs,  4. 

EXTRA-PROVINCIAL  COMPAXY. 
See  Sale  of  Goods,  3,  7. 
EXTRAS. 
See  Mechanics'  Liens,  4. 

FAIR   COMMENT. 
See  Defamation,  1. 

FATAL  ACCIDENTS  ACT. 
See  Executors  and  Auministrators.  L 


FENCKS — HIGHWAY. 

FEXCEa 
See  Bailwrny,  3. 

FIDUCIABY  RELATIOXSHIP. 
See  Banks  and  Bankins- 

FIRE. 
See  Prairie  Fire  Ordinance. 
FIREGUARD. 
See  Railway,  7,  8. 

FORECLOSURE 
See  Land  Titles  Act,  4 — Mortgage,  1-L 

FOREIGX  COMMISSION. 
See  Evidence. 

FOREIGN  COMPANY. 


See  Practice,  6 — ^Promissory  Notes,  6 — 
Sale  of  Goods,  3.  7. 

FOREIGN  COMPANIES  ORDIN- 
ANCE 

See  Attachment  of  Debte,  6 — Company, 
2,  3 — Practice,  6 — Promissory  Notes, 
6 — Sale  of  Good«,  7. 

FOREIGN  EXECUTORS. 

See  Ezecotors  and  Administrators,  2. 

FORFEITURE. 

See  Landlord  and  Tenant,  3 — Partner- 
ship, 2 — Ship,  3 — ^\'endor  and  Pur- 
chaser, 15.  16,  18,  20. 

fraud  and  misrepresenta- 
tio:t. 

1.  Sale  of  Land — Action  to  Set  aside — 

Untme  Representations  of  Par- 
chaser — Immateriality — Damage  not 
Directly  Resulting  —  Dismissal  of 
Action — Coats — Depriving  Successful 
Parties  of:  Nicholson  v.  Peterson 
(Man.),  750. 

2.  Transfer  of  Land  Procured  by  Fraud 

— Resale  and  Transfer  by  Fraudu- 
lent Grantee — Action  to  Set  aside 
Transfers — Proof  of  Bona  Fide  Pur- 
chase for  Value  without  Notice — 
Badges  of  Fraud — Estoppel — Regis- 
tration of  Transfers — Parties  to  Ac- 
tion— ^Trustee  for  Grantor — Injunc- 
tion —  Cancellation  of  Tranefers: 
Swanson  v.  Getsman   (Sask.),  762. 
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See  Assessment  and  Taxes.  2— Company, 
4  —  iriscovenr,  3  —  Injunction,  1 — 
Judgment.  3' —  Partnership.  1,  2 — 
Promissory  Notes,  1,  3,  5 — Sale  of 
Goods — Vendor  and  i*urehaser,  5,  6, 
lU,  11,  21,  22,  26. 

FRAUDULENT  CONVEYANCE. 

AcUon  by  Judgment  Creditor  of  Grantor 
to  Set  aside — Security  for  Debt — In-- 
tent  to  Defeat  other  Creditors — 
Fraud  —  Preference  —  Assignments 
Act  —  Consideration:  Christie  ▼• 
Shroeder  (Man.),  757. 


See  Bankruptcy  and  Insolvency. 

FREIGHT. 
See  Carriers^ 

GAMBLING. 
See  Criminal  Law,  10. 

GARNISHMENT. 


See  Attachment  of  Debts — Interpleader, 
L 

GAS  INSPECTION  ACT. 
See  Contract,  2. 

GIFT. 
See  Municipal  Corporations.  1. 

GOLD  COMMISSIONER. 
See  Mines  and  Minerals,  L 
GOODWILL. 
See  Covenant. 

GRAND  JURY. 
See  Criminal  Law,  7. 

GUARANTT, 
See  Contract,  9. 

HIGHWAY. 

Purchase  of  Land  for.  by  Municipal  Cor- 
I>oration — Dedication  —  EX-idence  of 
— Land  Becoming  Vested  in  Crown 
— ^Rights  of  Subsequent  Purchaser 
for  Value  without  Notice — Registry 
Laws — By-law:  Pulkrabek  v.  Rural 
Municipality  of  Russell   (Man.  i.  8. 

See  Railway.  1. 
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HIRE  RECEIPTS — INTEKPLEADBR. 


HIRE  RECEIPTS. 
See  Sale  of  Goods,  4,  5.  6. 

HOLIDAY. 
See  Practice,  2. 

HOMESTEAD. 

Sec  Dominion  Lands  Act — Mortgage,  7 
— Railway,  9. 

HUSBAND  AND  WIFE. 

1.  Business  Carried  on  by    Husband    in 

his  own  Name  Alleged  to  be  Proper- 
ty of  Wife — Seizure  of  Plant  and 
Stock  of  Business  under  Execution 
against  Husband — Claim  by  Wife — 
Interpleader  Issue — Evidence — Mar- 
ried  Woman's  Separate  Estate — Sta- 
tutes— Burden  of  Proof — Change  in 
Business  —  Notice  —  Registration  of 
Declaration :  Davison  v.  Schwartz 
(Y.T.),  350. 

2.  Goods  Supplied  for  Household  Use — 

Liability  of  Wife — Agency  for  Hus- 
band —  To  whom  Credit  Given? — 
Evidence;  Vopni  v.  Bell  (Man.). 
205. 

See  Attachment  of  Debts,  2 — landlord 
and  Tenant,  3— Railway,  5. 

HYPOTHECATION. 
See  Banks  and  Banking. 

ILLEGAL  CONTRACT. 
See  Contract,  2,  4. 

ILLEGAL  SEALING. 

See  Ship,  3. 

IMMIGRATION. 

See  Constitutional  Law. 

I 
IMPOSSIBILITY  OF  PERFORM- 
ANCE. 

See  Contract,  6. 

IMPROVEMENTS. 

See  Landlord  and  Tenant,  5  —  Me- 
chanics' IJenrt,  4 — Vendor  and  Pur- 
chaser, 24. 

I 

INCEST. 
See  Criminal  Law,  1. 


INDUSTRIAL   DISPUTES  ACT. 

See  Trade  Union,  3, 

INFANT. 

See  Executors  and  Administrators,  1— 
Mines  and  Minerals,  1 — Promissory 
Notes,  7. 

INFORMATION. 

See  Justice  of  the  Peace. 

INJUNCTION. 

1.  Interim   Order — Action  on  Behalf  of 

all  Creditors  —  Injunction  Restnio- 
ing  Debtor  from  xransferrine  his 
Property  before  Judgment  —  Plead- 
ing— Statement  of  Claim — Insoffi- 
ciency  —  Evidence  —  Fraud  —  Par- 
ties— Fraudulent  Grantor  —  \jO^ 
— Appeal :  Traders  Bank  of  Canada 
V.  Wright   (Man.),  105,  208,  bSQ. 

2.  Interim  Order — Usual  Undertaking  aa 

to  Damages  —  Plaintiff  out  of  the 
Jurisdiction — Undertaking  of  Soli- 
citor or  other  Responsible  Person  in 
Jurisdiction  —  Practice  —  Costs: 
Kent  V.  Clarke  (Sask.),  617. 

See  Covenant  —  Fraud  and  Misrepre- 
sentation, 2 — Landlord  and  Tenant, 
2 — ^Mines  and  Minerals,  2  —  Nnis- 
anc»  —  Railway,  1  —  Trade  Union, 

1,  2. 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSPECTION. 

See  Discovery,  2,  3— Sale  of  Goods,  ft. 

INSTALMENTS. 

See  Costs,  1— -Judgment,  2— Mortgaice.  2 
— Sale  of  Goods,  4 — Vendor  and  Pu^ 
chaser. 

INTEREST. 

See  Assessment  and  Taxes,  2 — Banb 
and  Banking — Chattel  Mortgage  — 
Criminal  Law,  9 — ^Judgment,  2  — 
Mechanics*  Liens,  4  —  Promissoiy 
Notes,  3,  6— Vendor  and  Purchaser, 

2,  8,  12. 

INTERPLEADER. 

1.  Application  by  Garnishees  —  Uentdr 
under  Rule  392 — Attachment  Pro- 
ceedings before  Judgment — Rul«  of 
Court  — '  Discretion  —  Practiw: 
Mears  v.  Areola  Wood  Working  Co. 
(Sask.),  840. 


INTESTATE   ESTATES  ACT — LACHE». 
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2.  Application   by    Sheriff — Grounds   for 

Refusing  Relief  —  Sale  of  lioods 
Seized  without  Advertising  —  Pre- 
jadice  to  Claimant — Notice  —  Delay 
in  Applying  —  Rules  of  Court  — 
Payment  of  Part  of  Proceeds  of  Sale 
to  Execution  Creditors:  Hogan  v. 
Boozan   (Sask.),  548. 

3.  Order  Attaching   Goods — Seizure  un- 

der —  Order  Set  aside — Withdrawal 
of  Sheriff— Order  Reinstated  — '  Re- 
f^eizure  of  i'art  of  Goods  —  Judg- 
ment Subsequently  Obtained — Proof 
of — Lapse  of  Issue — Form  of  Issue 
— Onus  —  Presumption  —  Judgment 
on  Issue  Limited  to  Goods  Seized  by 
Sheriff  on  Second  Occasion:  Turner 
V.   Tymchorak    (Man.)*   484. 

See  Bankruptcy  and  Insolvency,  3  — 
Bills  of  Sale,  2 — Equitable  Assign- 
ment— Husband  and  Wife,  1 — Mas- 
ter and  Servant,  5 — Sale  of  Goooe, 
5. 

INTESTATE  ESTATES  ACT. 

See   Eixecutors  and  Administrators,  5. 

INTOXICATION. 

See  Vendor  and  Purcnaser,  3. 

JOINDER  OF  CAUSES  OF  ACTION. 

See  Trade  Union,  3. 

JOINDER  OF  PAUriES. 

See  Parties — Railway,  5. 

JUDGMENT. 

1.  Summary  Judgment  —  Aloney  Demand 

— Action  Iw  Assignee  of  Claim — De- 
fence —  Set-off  or  Counterclaim 
against  Assignor  —  King's  Bench 
Act,  sec.  39  (/)  —  Independent 
Cause  of  Action  —  Unliquidated 
Damages:  McManus  v.  Wilson 
(Man.).   106. 

2.  Summary   Judgment — Rule   103 — Ac- 

tion for  Instalment  of  Purchase 
Money  of  Land  and  Interest — De- 
fence— ^Want  of  Title  in  Plaintiffs — 
Equitable  Relief — Doubt  as  to  Claim 
for  Interest — Unconditional  Leave  to 
Defend:  Graves  v.  Mason  (Alta.), 
265. 

3.  Summary   Judgment — Rule   i03 — Ac- 

tion on  Promissory  Note — Affidavit 
in  Support  of  Motion — Sufficiency — 
Presentment  —  Pleading  —  Defence 
of  Fraud  —  Notice  —  Defence  Avail- 


able to  all  Defendants  —  Uncondi- 
tional Leave  to  Defend :  Alloway  v. 
Pamranke   (Sask.),  134. 

I 
4.  Summary  Judgment — Rule  103 — Ob- 
jections to  Motion — Material  Omis- 
sion in  Copy  of  Affidavit  Served — 
Non-compliance  with  Rules  of  Court 
— Re-service  and  Amendment  Al- 
lowed on  Terms — Action  for  Same 
Cause  Pending  in  District  Court — 
Bar  to  Prosecution  of  Action  in 
Supreme  Court  —  Dismissal  of  Mo- 
tion :  Craftsmen  Limited  v.  Hunter 
(Sask.),  435. 

See  Bank6  and  Banking — Interpleader. 
3, — Mortgage,  5,  7 — Trade  Union,  2 
— Vendor  and  Purchaser,  16,  20. 

JUDGMENT  CREDITOR. 

See  Fraudulent  Conveyance. 

JUDGMENT    DEBTOR. 

See  Attachment  of  Debts. 

JUDICIAL  NOTICE. 

See  Railway,  7. 

JURISDICJTION. 

See  attachment  of  Goods — Company,  2,. 
4 — Criminal  Law,  5 — Executors  and 
Administrators,  3 — Injunction,  2  — 
Justice  of  the  Peace — Land  Titles 
Act,  2 — Landlord  and  Tenant,  5 — 
Malicious  Prosecution — Master  and 
Servant,  (5 — Mines  and  i»^inerals,  1 
—Mortgage,  7— Practice,  3— Rail- 
way, 7,  8. 

JURY. 

See  Promissory  Notes,  1— Railway,  4 
— Sale  of  Goods,  2. 

JURY  ORDINANCE. 

See  Constitutional  Law,  4. 

JUSTICE   OF  THE  PEACE. 

Jurisdiction — Information  —  Conviction 
Territorial  Jurisdiction  —  Presump- 
tion —  Evidence:  Rex  v.  Canadian 
Pacific  R.  W.  Co.   (Alta.),  825. 

See  Criminal  Law,  5,  6 — Malicious  Pro- 
secution— Master  and  Servant,  6  — 
Railway,  7,  8. 

LACHES. 

See  Banks  and  Banking — Practice,  2  — 
Vendor  and  Purchaser,  1. 
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LAND  TITLES  ACT — LIEN   NOTES. 


LAND  TITLES  ACT. 

1.  Application  for  Registration  aa  Owner 

in  Fee  Simple — Continuoas  Posses- 
sion for  12  Years — Statute  of  Limi- 
tatiom* — Positive  Title  Acquired  — 
Direction  for  Registration  and  Issue 
of  Certificate  of  Title  —  Evidence  of 
Possession  — AflSdavits  —  Starting 
Point  for  Statute  —  Evidence  as  lo 
State  of  Title  at  Commencement  of 
Possession — Necessity  for:  Re  An- 
derton   (Alta.),  319. 

2.  Certificate  of  Title— Mistake  in  Name 

— Correction — Summary  Application 
— Jurisdiction:  Re  Smith  (Sask.), 
131. 

3.  Execution  —  Registration  —  Mortga^'i 

— Priorities— Certificate  of  Title  — 
Ownership:  Re  Seaborn  and  Hans- 
berger    (Sask.j,  71. 

4.  Sale  by  Order  of  Court  in  Action  for 

Foreclosure  —  Reference  to  Sbena 
to  Sell — Order  of  Judge  Confirming 
Sale  Made  —  Inapplicability  of  sec 
132  of  Act — Immediate  Operation  of 
Order — Duty  of  Registrar  of  Land 
Titles— Issue  of  Certificate  of  Title 
to  Purchaser:  Canadian  Pacific  R. 
W.  Co.  V.  Mang  (Sask.),  774. 

See   Mortgage,   1  —   Vendor  and   Pur-   • 
chaser,  19. 

LANDLORD  AND  TENANT. 

1.  Action   for  Rent — Surrender  of  Pre- 

mises— Operation  of  Law — Accept- 
ance —  Delivery  of  Key — Subsequent 
Renting  of  Premises:  Yukon  Trust 
Co.  V.  Popich   (Y.T.).  852. 

2.  Distress — Sub-lease — Rights  of  iiessee 

against  Sub-lessee,  where  no  Rever- 
sionary Interest  Reserved  —  Rever- 
sion by  Estoppel — Right  of  Entry — 
Payment  of  Rent  —  Injunction  — 
Damages  —  Costs :  O'Connor  v.  Pel- 
tier  (Man.),  576. 

3.  Forfeiture    of    I^ense — Relief   against 

Forfeiture  —  Non-payment  of  Rent 
Excused  by  Oral  Assurance — Au- 
thority of  Landlady's  Husband — 
Grounds  against  Relief — Mental  In- 
competence— Knowledge  of  Tenant — 
Evidence  —  Option  to  Purchase  — 
Restoration  with  Lease :  Huntting  v. 
Macadam  (B.C.),  214. 

4.  Jjease   —   Special    Clause — Defect   in 

Building  —  Neglect  of  Landlord  to 
Repair — Tenant  leaving  Building — 
Liability  for  Rent — Distress — Excess 


— Damages  —  Tender  —  Amooat  of 
Rent  Due:  McDongall  v.  Kerr 
(Alta.),  528. 

5.  Overholding  Tenant — Summary  Pro- 
ceeding to  Recover  Possession— Ori- 
ginating Summons  —  Jurisdiction  of 
Local  Judge  —  District  Courts  Aci, 
sec.  42— Practice— Rule  4e9-ReU- 
tionship  of  Landlord  and  Tenant- 
Agreement  for  Assignment  of  iierw- 
sion  to  Person  Assuming  to  Proceed 
as  Landlord — No  Transfer  of  Title 
— ^Right  of  Tenant  to  Remain  in  Po»- 
session — Payment  for  Improvemenlg 
— Option  of  Purchase:  Porter  t. 
Rooney    (Alta.),  289. 

See  Municipal  Corporations,  2. 


LEASE. 

See  Landlord  and  Tenant — Vendor  and 
Purchaser,   4. 


LEGACY. 


See  Will,  2. 


LEGISLATURE, 
See   Constitutional    Law. 

LETTERS  OF  ADMINISTRATION. 
See    Executors   and   Administratons  I- 

LIBEL. 
See  Defamation — Parties. 

LICENSE. 

See  Liquor  License  Act — Sale  of  (loods, 
3. 

LIEN. 

Woodmen's  Lien  for  Wages  Act,  R  & 
B.  C.  1807  ch.  194,  sec.  3— "Wood- 
man "  —  Hire  of  Horses :  MuUer  t. 
Shibley    (B.C.),  42. 

See  Bankruptcy  and  Insolvency,  2— <'4^ 
riers — Dominion  Lands  Act  —  M«- 
chanics'  Liens — Municipal  Corpora- 
tions, 2 — Vendor  and  Purchaser.  S. 
10. 

LIEN   NOTES. 

See  Promissory  Notes,  4. 


UMITATION   OF  ACTIONS — MASTEB   AND  SERVANT. 
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LIMITATION  OF  ACTIONS. 

Claim  on  Promissory  Notes — Conditional 
Offers  to  Pay  Money — Letter — Ac- 
knowledgment in  Writing  to  Take 
Case  out  of  Statute  —  Requisites : 
Deering  Harvester  Co.  v.  Black 
(Sask.),  91. 

See  Land  Titles  Act,  1— Mortgage,  6. 

LIQUOR  LICENSE  ACT. 

Renewal  of  License  —  Powers  of  License 
Commissioners — ^Appeal  to  County 
Court  Judge  —  Petition  under  sec 
12  —  Right  of  Appeal :  Re  t  emie 
Liquor  Appeal    (B.C.),  3W. 

LIS  PENDENS. 
See  Mechanics'  Liens,  4,  6. 

LOCAL  IMPROVEMENT  ORDIN- 
ANCE. 

See  Assessment  and  Taxes,  1. 

LOCAL  JUDGE. 

See  Landlord  and  Tenant,  5. 

LOCAL  REGISTRAR. 

See  Practice,  5^ 

MALICIOUS  PROSECUTION. 

Absence  of  Reasonable  and  Probable 
Cause  for  Prosecution  —  Commence- 
ment and  Continuation  of  Prosecu- 
tion— Malice  —  ijindings  of  Trial 
Judge — Damages  —  Costs  —  Scale 
of  —  District  Court  Jurisdiction  — 
Set-off  —  Justice  of  the  Peace  — 
Issue  of  Warrant  in  Lieu  of  Sum- 
mons :  Carruthers  v.  Beisiegel 
(Alta.),  255. 

See  Pleading. 

MANDAMUS. 

I 

Claim  against  City  Corporation  for 
Money  Due — Resolution  of  Council 
Authorizing  Payment — Refusal  of 
Mayor  to  Sign  Cheque — Action  by 
Claimants  for  Mandamufi — Adequate 
Legal  Remedy  by  Action  against 
Corporation :  Holmes  v.  Brown 
(Man.),  459. 

MANSLAUGHTER. 
See   Criminal   Law,   3. 


MARRIAGE  SETTLEMENT. 

See  Bills  of  Sale,  2. 

MARRIED  WOMAN. 
See  Husband  and  Wue. 

MASTER  AND  SERVANT. 

1.  Dismissal  of  Servant — Attempted  Jus- 

tification— Disobedience  of  Orders — 
Finding  of  Fact — Review  by  ^tioel- 
late  Court — Wrongful  uismissal  — 
Damages:  Bewell  v.  Wheat  Dity 
Flour  Co.   (Man.),  273. 

2.  Dismissal   of   Servant — Justification — 

Incompetency  —  Contract  of  Hiring 
—  Provision  Making  Master  Sole 
Judge — Exercise  of  Power  of  Dis- 
missal for  Cause  and  without  Fraud 
or  Canrice — Bonus:  Aliman  v.  Yu- 
kon Consolidated  Gold  Fields  Co. 
(Y.T.>.  373. 

3.  Injury   to  and  Death  of  Servant  — 

Failure  of  Action  at  Common  Law 
and  under  Employers  Liability  Act 
— Successful  Claim  under  Work- 
men's Compensation  Act— Costs  — 
Provisions  of  sec.  2,  sub-sec.  4— De- 
duction of  Costs  Incurred  by  Action 
being  Brought  instead  of  Proceeding 
under  Act — Method  of  Application — 
Set-off  —  "  Good  Cause :"  Follis  v. 
Schaake  Machine  Works  Limited  (B. 
C).  14. 

I 

4.  Injury  to  Servant — Breach  of  Statu- 

tory Duty  on  Part  of  Railway  Com- 
pany— Improper  CJouplings — Contri- 
butory Negligence  —  Volens — Quan- 
tum of  Damages:  Roylance  v.  Cana- 
dian Pacific  R.  W.  Co.   (B.C.).  399. 

5.  Master  and   Servant  Act,  1899 — Em- 

ployees of  Mining  Company — .-^.p- 
pointment  of  Medical  Practitioner — 
Proceedings  under  Statute — ^Meetings 
of  Employees  —  Validity  —  Ballet- 
ting  —  Notice  Calling  Meetings  — 
Authority  —  Miners'  Union — Medi- 
cal Fund  Claimed  by  Rival  Practi- 
tioners —  Interpleader  —  Assign- 
ments of  Fund :  Bonnell  v.  Hoggins 
(B.C.).  395. 

6.  Master  and   Servant  Ordinance — Ma- 

gistrates* Want  of  Jurisdiction,  when 
Service  Terminated — Farm  Labourer 
— Menial  Servant  —  Period  of  Ser- 
vice —  Wages  —  Notice  —  Termina- 
tion of  Employment:  Re  Robert  and 
Weir   (Sask.),  69. 
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MAYOR— MINES   AND  MINERALS. 


7,  Wages — Contract  —  Proof  —  Credi- 
bility of  Witnesses:  Watt  v.  Watt 
(Sask.),  953. 

See  Trade  TTnion. 

MAYOR. 

See  Mandamus. 

MECHANICS*  LIENS. 

1.  Bunding  Contract — Action  to  Enforce 

Liens — Payment  in  rull  to  Contrac- 
tor— Prejudice  to  Existing  Liens — 
Deduction  of  Damages  for  Delay — 
Evidence  —  Conflict  of  Testimony — 
Credibility  of  Party  as  Witness — 
Costs:  Gorman  y.  Henderson 
(Alta.),  422. 

2.  Building  Contract — Death  of  Contrac- 

tor— Payments  by  Owners  Directly 
to  Mechanics  —  Payment  of  Full 
Amount  of  Contract  Price — Limita- 
tion of  Liability  of  Owner — Alberta 
Mechanics'  Lien  Act,  sees.  19,  32 — 
Time  of  Attachment  of  Lien — Pay- 
ments to  Contractor — Prejudice  to 
Bjxisting  Liens — Costs:  Ross  Bro- 
thers Limited  v.  Gorman  (Alta.), 
413. 

3.  Building   Contract — Extras — Enforce- 

ment of  Lien  —  Time  of  Registering 
— ^Time  when  Last  Work  Done  — 
Trifling  Character  of  Wo  k — Neces- 
sary Work — Delay  for  Defendant's 
Benefit  —  Personal  Liability  of 
Owner — Judgment:  Clarke  v.  Moo.'i 
and    Galbraith    (Alta.),   411. 

4.  Building  Contract  —  Extras  —  En- 

forcement of  Lien — ^Time  of  itens- 
tering — Time  when  Last  Work  Done 
—  Trifling  Character  of  Work  — 
Work  Done  not  Colourably,  but  in 
Good  Faith — Time  of  Bringing  Ac- 
tion and  Registering  Certificate  of 
Lis  Pendens— Computation  of  Time 
— Promissory  Note  Given  for  Part 
of  Contract  Price  of  Work — Nego- 
tiation- by  Lienor — Extinguishment 
of  Lien  pro  Tanto — Agreement  for 
Settlement  of  CHaim — Waiver  —  Es- 
toppel —  Land  Enjoyed  with  House 
— <iuantity  of — Interest —  improve- 
ments— Occupation  Rent:  Clarke  v. 
Moore  and  Simpson   (Alta.),  405. 

5.  Building  Contract  —  Payment  of  Part 

of  Contract  Price  to  Contractor  — 
Abandonment  of  Work  by  Contrac- 
tor— Completion  by  Owner  —  Pay- 
ments to  Contractor — Prejudice  of 
Existing  Liens—Liability  of  Owner 


for  Work  Done  or  Material  SupplUil 
after  Abandonment — Promisae  to  Paj 
;— Consideration — lime  of  Resi^tir 
ing  Lien — Materia!  Supplied  witijic 
31  Days  not  Claimed  for — EfTeit  as 
to  Material  Previously  Sur^nliw: 
Union  Lumber  Co.  v.  Porter  (^lta.». 
4^3. 

6.  Lien  for  Materials — Time  for  Filing- 
Time  of  Supplying  Last  Material— 
"  Ceased  to  Furnish  MateriaN  **— 
Interest  in  Goods  Supplied — CVrrin- 
cate  of  Lis  Pendens — ^Time  of  FiVinz 
— Error  of  Registrar — Entry  in  I>s. 
Book — Meaning  of  **  Filing  " — Tak 
ing  Promissory  Note — Effect  on  IJ^ 
— Sum  Due  from  Owner  to  Contract 
tor  —  Evidence  —  Onus:  Gormao. 
Clancey,  &  Grindley  v.  Archibald,  F. 
Anderson  A  Co.  v.  Archibald  (Alta  » 
916. 

MEDICAL  PRACTITIONER. 

See  Master  and  Servant,  5. 

MERGER. 

See  Mortgage,  1. 

MINES  AND  MINERALS. 

1.  Mineral    Claims — Staking   —    Illeo) 

Post  —  Grant  to  Locator  under  J^ 
— Extension  of  Boundar^'es  —  PIttrr 
Mining  Act,  1906,  sec.  la-Grant 
by  Gold  Commissioner — ^Amenomti^: 
— Note  or  Memorandum  by  Assisr- 
ant  Gold  Commissioner  —  Status  of 
Person  Attacking  Placer  Grant  — 
Parties  —  Attorney-General — Juri* 
diction  of  Territorial  Court — Adv^M^ 
Right — Dominion  Lands  Act  —  Title 
— Purchaser  for  Value  without  No- 
tice —  Re-location :  McDougall  t. 
Johansen    (Y.T.),  955. 

2.  Water  Grants — Construction  of  Ditih 

by  Plaintiffs — Hydraulicing  Placyr 
Mining  Claims — Location  of  Ditch- 
Plans  and  Surveys  —  Ditch  Crc&sics 
Defendant's  Claim — ^Trespass  —  i> 
struction  of  Flume — Waste  of  Water 
— Representation  Work  —  Right  of 
Grantee  to  .attack  Grant  to  another 
— Rights  of  Defendant  as  Prior  I»- 
catee — Crown  Regulations — Evidwiee 
— Injunction  —  Damages:  Yakoo 
Consolidated  Gold  Fields  Co.  r- 
Schmidt   (Y.T.),  708. 

See  Contract,  7 — Master  and  Servant,  o 
— Mortgage,  4 — Solicitor,  4 — ^Tra* 
Union,  3. 


MISDIRECTION — IfURDRK. 


1001 


MIKDIREOnOX. 

S^e  fVirainal  I-aw,  8 — Promh^sory 
Notes,    1. 

MI  SREPR  ESENTATIONS. 

See  Fraud  and  MisrppresentatioD  — 
Partnership,  1,  '1 — Promissory  Notes, 
1,  3.  5— Sale  of  Goods— Vendor  and 
Purchaser,  5,  «.  10,  11,  21.  22,  2f>. 

MISTAKE. 

See  Land  Titles  Act,  2— Municiiwil  Cor- 
porations,  1. 

MONEY    IN   COrRT. 

See  (^osts,  6. 

MONEY   LENDERS  ACT, 
See  Criminal  I^w,  9. 

MORTGAGE. 

1.  Action    for   Foreclosure — I^nd   Titles 

Act — Transfer  of  I^nd — Certificate 
ot  Title  —  Memorandum  Indorse<l  on 
— Merffer  or  Extingntihment  of 
Mortsa^e  Assigned  to  Transferee  — 
IVion'6^'  — •  Covenant :  R<»eves  v. 
Konschur   (Sask.),  346. 

2.  Foreclosure  —  I>efence  —   Extension 

of  Time  for  Payment  of  Instalment 
—  Ajrreement  —  Consideration  — 
Oral  Contract — Evidence :  Gilroy  v. 
Proe   (Sask.),  M.  777. 

3.  Foreclosure  or  Sale — Originating  Sum- 

mons— Defendant  not  Annearimr  — 
Discretion  of  Judpe — Right  to  Order 
Sale— Rule  452:  Excelsior  Lire  In- 
surance Co.  V.  Prestniak  (Sask.). 
780. 

4.  Interest  in  Minins:  Claimr< — Represen- 

tation Work — Redemption — Tender 
before  Action  —  Refusal  —  Deeu  of 
Reconveyance  —  Conditional  render 
— Readiness  to  Implement  Tenner — 
Pleading  —  Costs  —  Counterclaim- 
Amendment  —  Foreclosure-^Appeal 
Book  —  Preparation  —  Mistakes  • 
Hammond  v.  Strong   (Y.T.),  3G2. 

r*.  Judgment  for  Sale  of  l^nd — Sale  un- 
der Direction  of  Clerk  of  Court  — 
Invaliditv  —  RefusiiL  of  Motion  to 
Confirm  —  Necer^sity  for  Approba- 
tion of  Judge  —  Conditions  of  Sal;? 
— Advertisements — Consent  of  Prior 
Incumbrancer  —  Reserved  Bid  — 
Conduct  of  Sale — I^-eave  to  Bid — De- 
scription of  xiand— Title  —  Costs: 
Cummings  v.  Semerad  (Alta.),  f>44. 
vet.  vin.  w.L.R.  MO.  13—66 


6.  Sale  by   Mortgagees  under  Power  — 

Action  by  Mortgagor  to  Redtvm  — 
Poss.s^'ion  —  I^gal    Folate— Notice 

of    Sale — Limitation    of    Actions   

Real  Proi>erty  Limitation  Act: 
C^ampbell  v.  Imperial  Loan  Co. 
(Man.>,   ri02. 

7.  Sale  under  Judgment— Sale  Subject  to 

Prior  Mortgage  —  Confirmation  — 
Invalidity  of  Registered  Executions 
—Homestead  Exemption — Originat- 
ing Summons — Jurisdiction  —  De- 
claration of  Invalidity — Statih>  of 
Execution  Creditors:  Cnion  Bank  v. 
Jordon   (Sask.).  77. 

See  Costs.  r> — Discovery.  3 — I>ominion 
I^nds  Act — I^nd  Titles  Act.  3.  4 — 
Vendor  and  Purchaser,  13. 

MUNICIPAL  CORPORATIONS, 

1.  Contract   to   Transfer  I^nds   of  Cor- 

poration —  Contract  under  Seal  of 
Corporation  and  Signatures  of  Mayor 
and  Secre ta  r>'-Trea su rer —  Proo f  of 
Authority — Proceedings  of  Council 
not  Entered  on  Minutes  —  Proof  of 
by  Oral  Testimony — Absence  of  Re^ 

solution  —  Necessity    for   Bv-law   

Property  Acquired  by  (Jift— Enfon- 
mg  Contract— Mistake— Specific  Per- 
formance —  Damages:  Milestone  v. 
City  of  Moose  Jaw  (Sask.),  1H)1. 

2,  Ownership  of  Electric  Light  Works- 

Light  Supplied  to  House — Remedv 
for  Non-payment  —  i^ien — Enforce- 
ment against  I^andlord  on  tenants 
Default :  Stennett  v.  Citv  of  Ed- 
monton   (Alta.),  62. 

See  As.sessment  and  Taxft^ — Contract.  8 
--Highway  —  Mandamus  —  Prairie 
Fire  Ordinance — Railway,  i. 

MTWICIPAL  ELECTIONS. 

1.  Councilloi-8   for   Village — Alberta    Vil- 

lage Act,  lfm7— Villages  already  Or- 
ganized — Application  of  Act  —  Re- 
signation of  Candidate — No  Power 
^  Withdraw — Void  Election:  Re 
Stoney  Plain  Municipal  Election 
(Alta.),   54. 

2.  Election  of  Councillor  —  Qualification 

of  Voters  —  Payment  of  Taxes  — 
Declaration  of  Voter:  Rex  ex  rel 
Tobey  v.  McDonald   (Sask.).  83. 

Ml'RDER. 
See  Criminal  Law,  3. 


1002 

NAME. 
See  Land  Titles  Act,  2. 

NATURALIZATION  ACT 
See  Aliens. 

NEGLIGENCE. 


NAME — ^PARTIES. 


NOTICE  OP  TRIAL. 

Regularity  —  Action  Transferred  to  Su- 
preme Court  from  County  Court — 
Order  Transferring  —  Time  of  Tak- 
ing Effect  —  Filing— Entiy  —  Ser- 
vice: Parrat  v.  Cheales  (RC),  4(>i 


1  Bailment  —  Perishable  Goods  —  In- 
jury to,  by  Negligence  of  Bailees- 
Defective    Storage    Plant— Improper 

Oneration  —  Warehouse  Receipte -—  ,   .     _.•  r^j. 

sSimlation   ae  to   Liability  —   De-       Smoke— Damag^  -^ }''^''VJ''!L'\u^, 
r.^- :*  w,.««l»«. .  nh«rppfit  V.  Mani-  ence:  Smith  v.  Consolidated  Mming 


NOVATION. 
Sfee  Contract,   3. 

NUISANCE. 


fecta  in  Wrappers:  Charrest  v.  Mam- 
toba  Cold  Storage  Co.   (Man.),  110. 

2  Injury  to  and  Death  of  Person  Tak- 
*  ing  Sand  from  Sand  Pit— Falling  m 
of  Roof  of  Pit— Liability  of  Owner 
of  Pit  —  Knowledge  of  Danger  — 
Warnings  —  Fault  of  Deceased: 
Koy  V.  Henderson    (Man.),  lo*. 

See  Bailment— Master  and  Servant,  4— 
Railway,   2,  4.   r>— Solicitor.  4. 

NEW  TRIAL. 

Action  for  Defamation— Verdict  for  De- 
fendants —  Perverse  Verdict— Nom- 
inal  Damages:  Green  v.  World  Print- 
ing and  Publishing  Co.   (B.C.*.  210. 

See  Criminal  Law,  2,  8. 

NEWSPAPER. 

See  Defamation,   1. 

NEXT  FRIEND. 

See  Executors  and  Administrators,  1. 

NONSi:iT. 

See  Solicitor,  4. 

NOTICE. 

See  Assessment  and  Taxw,  1— Husband 
and  Wife,  1— Interpleader,  2— Judg- 
ment, 3 — Master  and  Servant.  (5 — 
Mines  and  Min*>rals,  1— Promissory 
Notes,  1,  r>— Railway,  7— Sale  of 
Goods,  6. 

NOTICE  OF  MOTION. 

See  Vendor  and  Purchaser.  IC. 

NOTICE  OF  SALE. 

See  Mortgage,  (5. 


ence :  Smith  v.  Consolidated  Mming 
and  Smelting  Co.  of  Canada  (B.C.). 
47. 

OCCUPATION   BK^T. 

See    Mechanics'    Liens,  4— Vendor  and 
Purchaser,  i9. 

OFFICIAL  ADMINISTRATOR. 

See   Executoiw  and  Administratort.  a 

OPTION. 

See  Landlord  and  Tenant,  3,  5— Veniior 
and  Purchaser,  12,  22. 

ORDER   IN   COUNCIU 

See  Constitutional  Law,  3. 

ORIGINATING  SIMMONS. 

See  Distribution  of  Estates— Executors 
and  Administrators,  4 — Landlord  aQ<i 
Tenant,    5 — Mortgage,    3,    7. 

OVERHOLDING  TENANT. 
See  liandlord  and  Tenant,  5. 

PARENT   AND   CHILD. 
See  Will,  2. 

PARLIAMENT. 
See  Constitutional  Law. 
PARTIES. 

Joinder  of  Defendants— Separate  Caus^ 
of  Action— Libel  —  Leave  to  Am.H.i: 
by  Alleging  Joint  Cause  of  Actioo- 
Pleading  —  Election:  Equity  tivr 
Insurance  Co.  v.  CoulthaM-AlexrJ 
der  Co.,  Anglo-American  Fire  Insur 
ance  Co.  v.  Coulthard- Alexander  t-v 
(Sask.),  74. 


PARTNERSHIP — PRACTICE. 
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See  Attachment  of  Debts,  5— Banks  and 
Banking' —  Coste,  7  —  Covenant  — 
Fraud  and  Misrepresentation,  z — In- 
junction, 1 — Mines  and  Minerals,  jl 
— Railway,  5 — Trade  Union,  3. 

PARTNERSHIP. 

1.  Dissolution  —  Action  for  —  Misrepre- 

sentations as  to  Value — Fraud  — 
Evidence  —  Counterclaim  —  Coots: 
Swanson  v.  Grahame  (B.C.),  48. 

2.  Dissolution  —  Fraudulent  Misrepre- 

sentations —  Damages  — Eividence — 
— Forfeiture  —  Waiver  —  Contract 
—  Counterclaim  —  Costs:  Swan- 
son  V.  Grahame  (B.C.),  dt$2. 

See  Attachment  of  Debts,  2,  3. 

PASSENGER. 

See  Railway,  5. 

PATENT  FOR  LAND. 

See  Assessment  and  Taxes,  ^ — Domm- 
ion  Lands  Act. 

PAYMENT. 

See  Mechanics'  Liens,  2,  5— Promissory 
Notes,  4. 

PAYMENT   INTO  COURT. 

See  Costs,  6. 

PENALTY. 

See  Prairie  Fire  Ordinance — Ship,  3. 

PERSONA  DESIGNATA. 

See  Railway,  6. 

PICt^ETTING. 

See  Trade  Union,  2. 

PLACER  MINING  ACT. 

See  Mines  and  Minerals,  1. 

PLANS  AND  SURVEYS. 

See  Mines  and  Minerals,  2. 

PLEADING. 

Statement  of  Claim — Disclosure  of  Cause 
of  Action  —  Malicious  Prosecution — 
Charge  not  Known  to  Law — Facts 
Pleaded  to  Shew  Malice — Absence  of 
Prayer  or  Claim  —  Amendment  — 
Costs:  Flora  v.  Shandro  (Alta.). 
426. 


See  Defamation,  2 — Easement — Injunc- 
tion, 1 — Judgment,  3 — Mortgage,  4 — 
Parties  —  Railway,  3,  4  —  Sale  of 
Goods,  9 — Service  out  of  Jurisdiction 
— Vendor  and  Purchaser,  4. 

PLEDGE. 
See  Bankruptcy  and  Insolvency,  4. 

POSTPONEMENT  OF  TRIAL. 
See  Evidence,  3— Practice,  2,  0. 

PRACTICE. 

1.  Chambers  Summons  —  Irregularity 

Omiiision  of  Name  and  Address  of 
Solicitor  Issuing  Summons — Irregu- 
larity —  Amendment — Costs :  Beaver 
Lumber  Co.  v.  Eckstein  (Sask.),  439. 

2.  Dismissal  of  Action — Failure  of  Plain- 

tiff to  Proceed  at  Trial — Refusal 
of  Application  to  Postpone — Plain- 
tiff Appearing  by  Counsel— Rule  255 
— Appeal  to  Court  en  Banc — Right 
of  Appeal  —  Application  to  Trial 
Judge  to  Re-open  Case  —  Enlarge- 
ment of  Time  for— Rule  548— J^gal 
Holiday  --  Delay:  Burke  v.  Nolin 
(Sask.),  830. 

3.  Service    of    Papers    —    Statement   of 

Claim  —  Substituted  Service— Rule 
201 — Personal  Service  on  Foreigners 
in  Jurisdiction — Affidavits  —  Admis- 
sion of  Solicitor — Defendants  out  of 
Jurisdiction — Domicile  or  Residence 
— ^Temporary  Residence  in  Jurisdic- 
tion—Rule 183— Service  out  of  Jur- 
isdiction :  Emperor  of  Russia  v 
Prospouriakoff   (Man.),  10. 

4.  Summons  for  Directions — Order  XXX 

— Venue  Fixed  by  Order  Giving  Di- 
rections— Subsequent  Application  to 
Change  Venue — Power  of  Juage  to 
Vary  Previous  Order:  Foss  v.  Hill 
(B.C.),  224. 

5.  Writ   of   Summotts  —   Irregularity — 

Writ  signed  by  Clerk  of  Court  in- 
stead of  Local  Registrar — Motion  to 
Set  aside  Service  of  Writ — Grounds  • 
Crown  Lumber  Co.  v.  Fitzsimmons 
(Sask.),  544. 

6.  Writ  of  Summons — Issue  from  Wrong 

Division  —  Irregularity  —  Appear- 
ance— Waiver — Rule  516 — Transfer 
to  Proper  Division — Venue — Change^ 
of  —  Preponderance  of  Convenience 
and  Expense  —  Postponement  of 
Trial:    Doody    v.    Bigelow     (Y.T.), 
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PKAIRIE   FIRE   ORDINANCE — PROMISSOUF   NOTES, 


7.  Writ  of  Summons — Service  on  For- 
eign Company — Service  on  Ordinary 
Agent  in  Jurisdiction  —  Validity 
where  Attorney  Appointed  under 
Foreign  Companies  Ordinance — 
Rul(»  of  Court  —  Repugnancy; 
Jones  V.  Central  Canada  Insurance 
Co.   (Sask.),  614. 

See  Appeal — Arbitration  and  Award — 
Attachment  of  Debts — ^Attachment 
of  Goods  —  ( 'Orapany,  2 — Costs? — 
County  Courts — Oiminal  Law,  6,  7 
—  Discovery  —  Distribution  of  Es- 
tates— Evidence — Executors  and  Ad- 
ministrators, 3,  4 — Injunction — In- 
terpleader— Judgment — I^and  Titles 
Act,  2 — Landlord  and  Tenant,  H — 
Mortgage,  3.  4.  r> — Notice  of  Trial — 
Parties  —  Pleading — Service  out  of 
Jurisdiction  —  Ship.  2 — Solicitor — 
Trade  Tnion,  2 — Vendor  and  Pur- 
chaser, 3,  1(». 

PRAIRIE  FIRE  ORDINANCE^ 

Conviction — Appeal  after  Plea  of  **  Guil- 
ty " — Application  of  Ordinance  in 
Incorporated  Town — OflFence  —  Evi- 
dence —  Amount  of  Penalty  on  a 
First  (>5nviction — Amendment — Re- 
duction:  Rex  V.   Baird    (Sask.),  (>5. 

( 
PREFERENCE. 

See  Fraudulent  Conveyance  —  Service 
out  of  Jurisdivtion. 

PRESCRIPTION. 

See  Easement. 

PRESENTMENT. 

See  County  Coiirts — Judgment,  3 — rro- 
missory  Notes,  4,  6. 

PRESUMPTION. 

See  Bankruptcy  and  Insolvency,  2. 

PRINCIPAL  AND  AGENT. 

1.  Agent's  Commission  on  Sale  of  Land 

— (^ontract  —  Construction — "Right 
to  (Commission  "  —  Pending  Sales — 
Termination  of  Agency :  Buckworth 
V.  Nelson  and  Fort  Sheppard  R.  W. 
Co.    (B.C.),  43. 

2.  Agent's  Commission  on   Sale  of  liand 

— Contract  to  Pay  Commission — 
Construction  —  **  Completion  of  the 
said  Sale " — Execution  of  Binding 
Agreement — Sale  not  Carried  out  : 
Haffner  v.  Cordingley  (lUan.),  743. 


3.  Agent's  Commission  on  Sale  o(  IulI 

— Contract     to     Pay     CommiNsiou— 
Vendor   and   Purchaser   Broaght  t- 
get  her    by     Agent's     Procurj-n-^ti:- 
Evidence:  Elvin  v.  Clough  iMii 
.      590. 

4.  Agent's  Commission  on  Sale  of  1-  5- 

—  Contract  to  Pay  Commi?s!ii'>a  - 
Vendor  and  Purchsiier  Bron«'hr  - 
gether  by  Agent's  Procurenhr- 
Evidence — Remuneration  of  As-r- 
Quantum  Meruit :  Bent  v.  Am-- 
head  Lumber  Co.  <Man.),  5(M. 

5.  Agent's  Commission  on   Sale  of  L' 

—  Employment    of    Agent   ti>  : 
Purchaser  at  Named  Figure — Ir;:* 
duct  ion  of  Purcha.ser  —  Sub?-*  -i 
Sale  at  Ijower  Figure :  Briur^mai-  ^ 
Hepburn   (B.C.).  28. 

G.  Agent's  Commission  on  Sale  of  Kvl 
— Purchaser  not  Found  by  A?»t:!- 
Contract  for  Payment  of  ("oiLr- 
sion — Sale  Effected  at  Lowor  1''" 
— Assistance  in  Closing  Salt— U 
muneration  —  Quantum  M'ri' 
Munroe  v.  Beischel  (Sask.),  ffi.  Nt'*. 

7.  Agent'ff  Commission  on  Sale  of  !.:3' 
— Services  Renderetl  in  rrocjrr- 
Purchaser — Purchaser  not  Fouu<: 
Agent — Negotiations  with  Punl  -^' 
— -Quantum  Meruit  —  ImpIiHl  <  " 
tract  to  Pay  for  Services:  Tii'O 
son  v.  Milling  (Sask.),  622. 

See  Contract,  4 — Husband  and  W.f»  - 
— Trade  I'nion,  3 — Vendor  and  P  ' 
chaser,  5,  7. 

PRISON. 

See  Criminal  Law.  4. 

PRIVILEGE. 

See  Defamation,  1 — Discovery.  3. 

PROCURING  OFFENCE, 

See  Criminal  Law,  2. 

PRODUCTION  OF  DOCUMENT> 

See  Discovery,  3 — Evidence,  1. 

PROMISSORY  NOTES. 

1.  Consideration  —  Fraudulent  Rm" 
Sentations — Transfer  of  Notts— i' 
fective  Title — Notice  or  Kdo»)v. 
of  Transferee — Evidence — Not— 
Similar  Character  Taken  by  I**'' 
ant — Admissibility  —  Jury— >a'^ 
rection   —   Intent  —  Holder  in  l*^ 


PlKiSTITUTE — RAILWAY. 
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Course  —  Bills  of  Exchange  Act — 
Onus — Credibility  of  Witnesses:  01- 
stadt  V.  Lineham  (Alta.),  1552. 

2.  Default   in   Payment  at  3  o'clock   on 

Last  Day  of  Grace — Seizure  under 
Chattel  Mortgage  I^ter  on  Same 
Day  —  Bills  of  Exchange  Act,  sec. 
121  (b) — Premature  Seizure — Dam- 
ages —  Eviction :  Westaway  v. 
Stewart  (Sask.),  J)07. 

3.  Failure  of  Consideration  —  Purchase* 

I'rice  of  Horse  —  Division  into 
Shares — Necessary  Number  of  Sub- 
scribers not  Obtained  —  Non-fulfil- 
ment of  Agreement — Transferee  of 
Note — Holder  in  Due  Course — Fraud 
— Interest  Overdue  at  Time  of 
Transfer  —  Notice  of  Defects  in 
Transferor's  Title  —  Suspicious  Cir- 
cumstanceis:  Peters  v.  Perras 
(Alta.).  1G2. 

4.  Indorsement  by  Debtor  to  Creditor — 

Question  whether  as  Payment  or  Se- 
curity— Evidence  —  Presentment — 
Waiver — (collateral  Security — Lien 
Notes — Proi)erty  not  Passing:  Fos- 
ter V.  Woodworth  (Sask.),  688. 

5.  Indorsement    for    Limited    Purpose — ■ 

Failure  of  Purpose — Fraudulent  Use 
by  Maker  for  another  Purpose — 
Plolders  in  Due  Course  —  Notice — 
Knowledge :  Stir  ton  v.  Harvey 
(Man.),   185. 

6.  No  Place  of  Payment  Mentioned — No 

Necessity  for  I'resentment  —  Action 
by  Foreign  Company  not  Registered 
under  Foreign  Companies  Ordinance 
— Note  ijriven  in  Payment  for  bhares 
— '*  Contract  Made  in  Connection 
with  Business  X^arried  on  " — Note 
Indorsed  by  Plaintiffs,  Payees,  in 
Blank — No  Surrender — Interest  in 
Note — Status  of  Plaintiffs :  Canadian 
Co-oi)erative  Co.  v.  Trauniczek 
(Sask.),    550. 

7.  Price  of  Machine — Failure  of  Consid- 

eration —  Evidence — Corroboration 
— Infant — Sale  of  Machine  to — Re- 
tention of  Machine  after  Majority — 
Ilatifieation  of  Contrjict  —  unus: 
(Jreat  West  Implement  Co.  v.  Grams 
(Alta.),  160. 

See  Attachment  of  Debts,  2,  7 — Bank- 
ruptcy and  Insolvency,  2  —  Banks 
and  Banking — County  Courts — Judg- 
ment, 3  —  Limitation  of  Actions — 
Mechanics'  Liens,  4,  6. 

PROSTITUTE. 

See  Criminal  Law,  11,  12. 


QUALIFICATION  OF  VOTERS. 
See  Municipal  Elections,  2. 

QUANTUM   MERUIT. 
See  Principal  and  Agent. 

RAILWAY. 

1.  Agreement  with  Municipality  —  Con- 

firmation by  Statute — By-law — Per- 
mission to  Alter  Grade  of  Streets 
and  Construct  Subway  —  Injury  to 
Land  Fronting  on  Streets — Injunc- 
tion— Construction  of  Agreement — 
Work  Done  in  Accordance  with 
Agreement :  Eraser  v.  Canadian  Pa- 
cific R.  W.  Co.  (Man.),  380. 

2.  Carriage  of   Goods — Injury   to   uoods 

Carried  —  Negligence  —  Condition 
Limiting  Liability  —  Approval  of 
Board  of  Railway  Commissioners: 
Mason  and  Risch  Piano  Co.  v.  Cana- 
dian Pacific  R.  W.  Co.  (Sask.),  051. 

3.  Duty  of  Railway  Company  to  Fence — 

Breach  of  Statutory  Duty— Railway 
Act,  1903,  sees.  109,  2i)4— Railway 
Act,  R.  S.  C.  nm  ch.  37.  sees.  254, 
42 1 — Right  to  Damages — Fence  Or- 
dinance -—  Pleading  --  "  Not  Guilty 
by  Statute:"  Winterbum  Farm  Co. 
v^  Edmonton,  Yukon,  and  Pacific  R. 
W.  Co.    (Alta.),  815. 

4.  Injury  to  and  Death  of  Engine-driver 

—Negligence — I'ost  too  Near  Track 
— Evidence  that  I'ost  since  Removed 
—Admissibility — Judge's  Charge — 
Evidence  Esytablishing  Negligence — 
Duty  of  Trial  Judge  to  Submit 
Questions  to  Jury — Damages — Func- 
tions of  Jury — Quantum  of  Damages 
—Pleading  —  ••  Not  (jruilty  by  Sta- 
tute:"  Toll  V.  Canadian  Pacific  R. 
W.  Co.   (Alta.),  7lkj. 

5.  Injury   to   Passenger  at   Station— Un- 

safe Condition  of  Platform — Negli- 
gence —  Contributory  Negligence — 
Evidence— Damages— Husband  and 
Wife— Injury  to  Wife  —  Claim  of 
Husband  for  I^ss  of  Services  of 
\yife  —  Joinder  of  IMaintiffs  and 
Causes  of  Action — Ouantum  of  Dam- 
ages:  Swan  v.  Canadian  Northern 
R.  W.  Co.   (Alta.),  (M;2. 

0.  I^ands  Required  for — Oflfer  of  Price — 
Acceptance — Time — No  Necessity  for 
Arbitration — Res  J  udicata — Persona 
Designata  :  Bennetto  v.  Canadian 
Pacific  R.  W.  Co.   (Man.),  lot. 
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7.  Kjruer  of  Board  of  Railway  Commis- 

sionern — Establiahoient  and  Mainten- 
ance of  Fireguard  —  Conviction  of 
Railway  Company  for  Neglecting — 
Non-publication  of  Order  in  Canada 
Gazette  —  No  Proof  of  Notice  to 
Railway  Company  —  Objection  not 
Taken  before  Magistrate — Jurisdic- 
tion — ■  Conviction  Contrary  to  Na- 
tural Justice— Certiorari — Motion  to 
Quash — Evidence — Requirements  of 
Fireguard  —  Prairie  Country — Ab- 
sence of  Proof  of  —  Amendment — 
Legislative  Authority  of  Parliament 
— Proof  that  Railway  Operated  by 
Steam — Judicial  Notice — Duplicate 
Offence :  Rex  v.  Canadian  Northern 
R.  W.  Co.  (Sask.).  889. 

8.  Order  of  Board  of  Railway  Commis- 

sioners— Establishment  and  Mainten- 
ance of  Fireguard  —  Conviction  of 
Railway  Company  for  Neglecting — 
Justice  of  the  Peace  —  Jurisdiction 
— Evidence  —  Proof  of  Order  of 
Board — Seal — Prairie  Country — Ab- 
sence of  Proof  of  —  Certiorari — 
Quashing  Convictions :  Rox  v.  Cana- 
dian Pacific  R.  W.  Co.  (Sask.).  899. 

9.  Taking  Gravel   from   Land  Adjoining 

Right  of  Wa.y — Trespass — Mainten- 
ance of  Road  —  Railway  Acts  — 
Rights  of  Homeiftteader  —  Dominion 
T^ands  Act  —  Damages  —  Spur  Line 
Built  across  Land :  Smyth  v.  Cana- 
dian Pacific  R.  W  .Co.  (Sask.),  700. 

See  Costs,  2,  4 — Master  and  Servant,  4, 

RAPE. 

See  Criminal  Law,  8. 

RATIFICATION. 

See   Promissory   Notes,   7 — Vendor  and 
Purchaser,  3, 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Mortgage,  6. 

REASONABLE  AND  PROBABLE 
CAT'SE. 

See  Malicious  Prosecution. 

RECEIVER. 

See  Equitable  Assignment. 

RECTIFICATION   OF  CONTRACT.' 

See  Vendor  and  Purchaser,  11,  25. 


KAPE — KOAD. 

REDEMPTION. 

See  Mortgage,  4,  6. 

REFERENCE. 

See  Dit^tribution  of  Estates. 

REGISTRY  LAWS. 

See   Fraud   and   ^lisrepresentation.  2— 
Highway — l^nd  Titles  Act. 

RELEASE. 

See  Contract,  3 — Vendor  and  Purchaser, 
10. 

RELIEF  AGAINST  FORFEITFRE. 

See    landlord    and   Tenant,   3 — ^^>WJ«r 
and  Purchaser,  15,  18,  20. 

RENEWAL  OF  LICENSE. 

See  Liquor  License  Act. 

RENT'. 

See  landlord  and  Tenant,  1,  2.  4. 

RESCISSION  OF  CONTRACT, 

See   Sale   of   Goods — Vendor  and  Per 
chaser. 

RES  JUDICATA. 

See  Railway,  6. 

RESERVE  FUND. 

See  Company,  1. 

RESIDENCE. 

See  Practice,  3. 

RESOLXTTION  OF  COL  NOIL 

See  Mandamus. 

RESTRAINT  OF  TRADE 

See  Covenant. 

REVERSION. 

See  Landlord  and  Tenant,  2,  r>. 

REVOCATION    OF    PROBAit: 

See  Will,  1. 

ROAD. 

See  Highway. 


SALE   OF  CROPS — SALE  OF   GOODS. 
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SALE  OF  CROPS. 

See  Emblements. 

SALE  OF  GAS. 
See  Contract,  2. 

SALE  OF  GOODS. 

1.  Acceptance  —  Subsequent  Attempted 

Repudiation — Misrepresentation  as 
to  Condition  —  Rescission  of  Con- 
tract —  Condition  —  Warranty,  Ex- 
pr»s  or  Implied — Evidence — Sale  of 
Goods  Ordinance:  Robertson  v.  Mor- 
ris (Alta.),  611. 

2.  Action  for  Price  —  Express  Warranty 

— Implied  Condition  as  to  Fitness- 
Breach  —  Evidence  —  Findings  of 
Jury  —  Counterclaim:  North- West 
Thresher  Co.  v.  Andrews  (Alta.), 
827. 

3.  Action    for    Price — Late   Delivery   — 

Inferiority — Counterclaim —  Amount 
Overpaid  —  Eb^tra-provincial  Com- 
pany —  Incorporation  by  Dominion 
Act  —  Doing  Business  in  Province 
without  License  —  British  Columbia 
Companies  Act,  sec.  123  —  Intra 
Vires  —  Constitutional  Law  :  Water- 
oufl  Engine  Works  Co.  v.  Okanagan 
Lumber  Co.  (B.C.),  278. 

4.  Conditional  Sale — Payment  by  Instal- 

ments —  Default — Seizure  of  Goods 
bv  Vendor  —  Acknowledgment  by 
Purcnaser  of  Amount  Due— Chattel 
Mortgage  by  Purchaser  to  >endor 
of  Same  Goods — Agreement  of  Ven- 
dor— Failure  to  Put  Purchaser  in 
Possession  of  Goods — Sale  by  Ven- 
dor— Dismissal  of  Action  for  Bal- 
ance Due — Costs:  Jones  v.  Okada 
(Y.T.),  557. 

5.  Conoitional   Sale — Property  not  Pass- 

ing to  Vendee — Possession  iiiven  to 
Vendee — Seizure  under  Execution 
against  Vendee — Claim  by  X^npaid 
Vendors  —  Interpleader  —  Evidence 
—  Order  for  Goods  —  Proof  of 
Signature  by  Vendee — Proof  of  De- 
livery of  Goods — (yoods  Transferred 
from  Manitoba  to  Saskatchewan  — 
Identity  of  Goods  Seized  with  thoiw 
Purchased — Order  for  Sale  not  Re- 
gistered in  Saskatchewan  —  Sale 
Made  in  Manitoba — Manitoba  Law: 
Sawyer-Massey  Co.  v.  Boyce 
(Sask.),  834. 

(5.  Conditional  Sale — Repossession  and 
Resale  by  Vendor  —  Action  for  De- 
ficiency   in    Price    Realized — Ordin- 


ance respecting  Hire  Receipts  and 
Conditional  Sales,  sec.  8 — Exercise 
of  Power  of  Resale  —  Failure  to 
Serve  Notice  on  Purchaser  Person- 
ally —  Resale  without  Reserve  and 
at  Undervalue — Suspicious  Circum- 
stances: Vanstone  v.  Scott  (Alta.), 
919. 

7.  Contract  —  Statute  of  Frauds — Sales 

of  Goods  Ordinance — Acceptance  and 
Receipt  of  Part— Oral  Evidence  — 
Admissibility  —  Entire  Contract  — 
Refusal  to  Accept  Part — Damages — 
Failure  to  Prove  Actual  Loss  — 
Nominal    Damages  —  Counterclaim 

—  Extra-provincial  Company —  For- 
eign Companies  Ordinance,  sec.  10 — 
Exceptional  Dealing — Rent  of  Ijand 
to  Store  Lumber — Nominal  Sum  Al- 
lowed —  Costs :  Tait  and  Sutherland 
V.  Gibson  Lumber  Co.   (Sask.),  350. 

8.  Machinery  —  Express  Warranty — Im- 

plied Condition  as  to  Fitness  for  Par- 
ticular Purpose  —  Non-fulfilment  — 
Right  of  Purchaser  to  Reject — Evid- 
ence—Oral Representation  by  Agent 
of  Vendor — Admissibility — Onus  — 
Right  to  Reject  under  Terms  of 
Contract — Reasonable  Time  —  Pay- 
ment of  Expenses — Authority  of  De- 
cided Case  —  Supreme  Court  of 
North-West  Territories:  Reeves  & 
Co.  V.  Chase   (Alta.),  313. 

9.  Perishable  Goods  —  Action  for  Price 

— Contract — ^Place  where  Prooerty 
Passed — Place  of  Delivery  —  Plead- 
ing— Delivery  to  Carrier  —  Sale  by 
Sample  —  Place  for  Inspection  — 
Right  of  Rejection  —  Reasonable 
Time  for  Rejection  —  Retention  and 
Resale  of  Part — Sales  of  Goods  Act 

—  Counterclaim — Damages — Breach 
of  Warranty :  Whitman  Fish  C'o.  v. 
Winnipeg  Fish  Co.   (Man.),  488. 

10.  Specific  Article — Knowledge  of  Pur- 
pose —  Representation  of  Fitness — 
Warranty  —  Evidence  —  Repairs — 
Liability  for  Payment  —  Counter- 
claim —  Breach  of  Warranty — Dam- 
ages: Hutchison  v.  John.ston  (B.C.), 
251. 

11.  Specific  Articles  to  be  Manufactured 
— Refusal  of  Purchaser  to  Accept — 
Justification  for  —  Rescission  of 
Contract:    Hyde    v.    Reid     (Sask.), 


12.  Warranty — Representation  of  Sound- 
ness of  Animal  Sold — Request  for 
and  Refusal  of  "  Guarantee  '*  —  Evi- 
dence —  Reliance  on  Representa- 
tion: Taylor  v.  Poirier  (Sask.), 
949. 
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SALE   OF   LAND — S0LIC11X)K. 


St*o  Bills  of  Sale— Chattel  Mortgage  — 
Contract,  5.  r»-^Husbaiid  and  Wife, 
2 — Promissory  Notes,  3,  7. 

S^ALE  OF  LAND. 

See  CoKts,  1 — Executors  and  Adminis- 
tratoiw,  r> — Fraud  and  Misrepresen- 
tation, 1,  2 — Mortgage,  3,  H.  (5.  7 — 
Ijind  Titles  Act.  4 — Principal  and 
Agent  —  Vendor  and  Purchaser. 

SCALE  OF  COSTS. 

See  Costs,  (5 — Defamation,  1 — Malicious 
Prosecution. 

SiUL. 

See  Contract,  8 — Criminal  Law.  5 — fcix- 
ecutors  and  Administrators,  2  — 
Municipal  Con^orations,  1 — Railway, 
8 — Vendor  and  l^urchaser,  21. 

SE(^Rl^rr  PROFITS. 

See  Contract,  4. 

SECURITIES. 

See  Bankruptcy  and  Insolvency,  4  — 
Banks  and  Banking — Bills  of  Sale. 

SECURITY  FOR  COSTS. 

See  Costs.  T,  8. 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  1. 

SERVICE   OF   PAPERS. 

See  Attachment  of  Goods — Judgment,  4 
— Notice  of  Trial  —  Practice,  3.  5,  7 
—  Solictor,  1  —  Vendor  and  I'ur- 
c  baser,   1(\. 

SERVICE  OUT  OF  JURISDICTION. 

Statement  of  Claim  —  Rule  201  (r)  — 
'*  Action  Founded  on  any  Tort  Com- 
mitted within  Manitoba  '* — i*r(?fer- 
cnce  —  ('battel  >lortgase — Assign- 
ments Act  — -  Statute  of  Elizabeth: 
Anchor  Elevator  Co.  v.  Ileney 
(Man.),  735. 

See  Practice,  3,  7. 

SET-OFF. 

See  .TiHlizment,  1 — Master  and  Servant, 
3 — Malicious  Prosecution  —  Vendor 
and  I*urcbaser,  18. 


SETTLEMENT. 

See  Banker  and  Banking. 

SETTLEMENT  OF  ACTION. 

See  Costs,  9. 

SHARES. 

See   Promissory   Notes,  0. 

SHERIFF. 

See  Interpleader,  2,  3— I^nd  Titles  Act. 
4. 

SHIP. 

1.  Collision — Evidence    as   to  Fault  — 

Position  of  I^ight — Finding  of  Fact : 
Kdjr  V.  The  **  Spray  "  (Ei.  C.  of 
Can.),  46. 

2.  Collision  —  Overtaking  Vessel— Can.'^ 

of  Collision  —  Signals  —  I>iok-i>fli 
— Rules  of  Navigation — **  Keep  ou* 
of  the  Way"— "Narrow  Channels " 
— *'  Safe  and  Practicable  "—  Isa^f 
or  Custom  of  Vessels  —  Evidence  — 
Credibility  of  Witness  —  Erasures 
and  Interlineations  in  "Scrap  Ixis" 
— Expert  Evidence — Practice  of  A<1- 
miralty  Court — Assft«ors:  Bn'o*  ^• 
Canadian  Pacific  R.  W.  Co.  (B.t.i. 
230. 

3.  Seizure  and  Condemnation  —  Ai.p^al 

Sealing — Behring  Sea  Awanl  Art. 
18iM — Evidence  of  Offence— Onus-  - 
Failure  to  make  Eiitries  in  Official 
Log  —  Penalty  —  Seizure  by  1  ni 
ted  States  Revenue  Cutter— "Puj 
Commissioned  and  Instructed  "— Ir 
regularities  —  Regular  Pro(^^in2'i 
in  Court  —  Forfeiture  of  Ship— R-^ 
lease  on  Payment  of  Fine:  lt**i  ^• 
The  "  Carlotta  O.  Cox  "  (Ex,  C  of 
Can.),  124. 

SLANDER. 

See  Defamation,  2. 

SOLICirOR. 

1.  Bill   of   Costs— Delivery   of— Apfi"^- 

tion  by  nieni  for  Taxation-J'u^ 
stituted  Service  on  Solicitor— rra-" 
tice:   Re  Reid   (Man,),  oS«. 

2.  Bill  of  Costs— Taxation  —  RevioTT - 

Nc»cessity  for  Filing  Objectioo*  - 
Rules  of  Court  —  l^ave  to  Fiif  ^^^ 
jections  after  Issue  of  Allocatur  »h 
Taxing  Master:  Re  Solicitor.  Tx  I 
Day  and  Ilenwood  (Alta.).  53:>. 
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J.  Bill  of  Costs — Taxation  —  Tariff  of 
('ostw — Conclusiveness  on  Taxation 
between  Solicitor  and  C  lient  as  to 
Charges  for  Services  Covered  by 
Tariff  —  Rules  of  (^ourt — Items  of 
Bill  Objectea  to  —  Counsel  Fees  — 
"  Retainer  "  Fee  —  Special  Retainer 
of  Counsel  —  Fee  not  Paid  in  Cash 
— Advising  on  Evidence — Other  Feet* 
— Charges  not  Prescribed  by  Tariff — 
Fiat  for  Counsel  Fees  (i  ran  ted  ex 
I'arte — Effect  of — Appeal  from  Tax- 
ation :  Re  Solicitor,  Ex  p.  Dav  and 
Hen  wood   (Alta.),  rK}(>. 

1.  Negligence  —  Instructions  to  Proceed 
under  Workmen's  Compensation  Act 
— Failure  to  Observe  Requirements 
of  Act — Action  against  Solicitor  — 
Nonsuit  becaut^e  no  Damage  bnewn 
—  Plaintiff  Injured  in  Mine  not 
Owned  by  bis  Employers — "  Under- 
takers *' — No  Remedy  Available  — 
••  OwnerH  " — Burden  of  Proof :  Scott 
v.  McCarter  (B.C.).  228. 

See  Company,  1.  2 — Costs,  2,  f) — Dis- 
tribution of  Estates — Executors  and 
Administrators,  ii — Injunction,  2 — 
Practice,  1,  3. 

SPECIFIC  PERFORMANCE. 

See  Costs.  1 — Municipal  Corporations.  1 
— Vendor  and  Purchaser. 

STATEMENT  OF  CLAIM. 

See  Service  out  of  Jurisdiction. 

STATUTE  OF  FRAUDS. 

See  Contract,  3 — Sale  of  Goods,  7  — 
Vendor  and   Purchaser,  3,  7,  0,  11, 


STATUTE  OF  LIMITATIONS. 

See  Land  Titles  Act,  1 — Limitation  of 
Actions — Mortgage,  (>. 

STATUTES. 

See  Alien.s — Assessment  and  Taxes.  1 — 
Cowts.  3 — Criminal  Law,  12 — Domin- 
ion Lands  Act — Husband  and  Wife 
1 — I>»ind  Titles  Act — Master  and 
Servant,  5,  6— Railway,  1,  3. 

STENOGRAPHER. 
See  Criminal  Law.  5. 

STRIKE. 
See  Trade  TTnion,  2. 


SUBSTITUTED  SERVICE. 
See  Practice,  3 — Solicitor,  1. 

SUBSTITUTION  OF  DEBTOR. 
See  Contract,  3. 

SUBWAY. 

See  Railway,  i. 

SUMMARY  APPLICATION. 
See  I^nd  Titles  Act,  2. 

SUMMARY  JUDGMENT. 

See  Judgment. 

SUMMARY  I»ROCEEDING. 
See  Landlord  and  Tenant,  5. 

SUMMARY  TRIAL. 
See  Criminal  Law   7. 

SUPREME  COURT   OF   NORTH- 
WEST TERRITORIES. 

See  Sale  of  Goods,  8. 

SURRENDER. 

See    Landlord   and   Tenant,    1 — Promis- 
sory Notes,  0. 

TARIFF  OF  COSTS. 

See  Costs,  2. 

TAX   SALE. 

See  Assessment  and  Taxea,  2. 

TAXATION  OF  COSTS. 

See  Costs,  2,  5,  lO^Solicitor,  1,  2,  3. 

TENDER. 

See  Contract,  6,  7 — Landlord  and  Ten- 
ant, 4 — Mortgage,  4. 

THREATS. 
See*''J'rade  I'nion,  2. 

TIMBER. 

See  Assessment  and  Taxes,  1. 
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TIME — VENDOR   AND   PUKCHASEIL 


TIME. 

See  Appeal — Assessment  ana  Taxes  1 — 
Carriers  —  Contract,  0,  7 — Coven- 
ant —  EJquitable  Assignment — Me- 
chanics' Liens,  2-6 — Mortgage,  2  — 
Notice  of  Trial — Practice.  2 — Rail- 
way, 0 — Sale  of  Goods,  8,  l> — Ven- 
dor and  Purchaser,  3,  15,  18. 


TORT. 

See  Attachment  of  Goods — Trade  Union, 
1. 

TRADE  NAME. 

See  Discovery,  2. 

TRADE  UNION. 

1.  Interference  between  Master  and  Ser- 

vant— Procuring  Discharge  of  Ser- 
vant— Actionable  Tort — Damages  — 
Injunction:  Graham  v.  Bricklayers 
and  Masons'  Union   (B.C.).  281. 

2.  Strike — Unlawful    Acts   —    Inducing 

Workmen  to  leave  or  to  Abstain 
from  Entering  Employment — Co>n- 
spiracy  —  Besetting  Works  of  Em- 
ployers— Picket  ting  —  Violence  — 
Threats  —  Injunction — Local  Union 
—  Interlocutoi^  Judgment  —  Prac- 
tice —  Individual  Defendants  Re- 
presenting Union — Destruction  of 
Minute  Books — Presumption — Dam- 
ages —  Property  of  Union:  Cotter 
V.  Osborne  (Man.),  451. 

3.  Unincorporated  and  Unregistered  Asso- 

ciation —  Action  by  —  Status  as 
Plaintiff  —  Individual  Members  — 
Breaches  of  Contracts — ^Joinder  of 
Causes  of  Action  —  Parties  —  In- 
dividual Rights — Master  and  Ser- 
vant— Agreements  to  iv^ine  Coal  — 
Tprm«  and  Conditions — Stipulations 
as  to  Timber,  Water,  and  Track  — 
Reasonable  Interpretation  —  Indus- 
trial Disputes  Act,  1907 — Concilia- 
tion Boards — Agency  :  United  Mine 
Workers  of  America  Ditrtrict  No.  18 
v.  Strathcona  Coal  Co.  (Alta.),  649. 

See  Master  and  Servant,  5. 

TRANSFER  OF  ACTION. 

See  Notice  of  Trial. 

TRANSFER  OF  LAND. 

See  Fraud  and  Miwrepresentatiou,  2 — 
Mortgage,  1  —  Municipal  Corpora- 
tions,  1. 


TREATY. 

See  Constitutional  I^w,  2. 

TRESPASS. 

See  Mines  and  Minerals,  2 — Railway,  i*. 

TRIAL. 

See  Criminal  Law — Evidence,  3— N-^ 
Trial — Notice  of  Trial — Practice.  1 
4,  6. 

TRUSTS  AND  TRUSTEES. 

See  Banks  and  Banking — Fraud  ani 
Misrepresentation,  2. 

UNDERTAKING. 
See  Injunction,  2. 

USURY. 
See  Criminal   Law,  9. 

VAGRANCY. 
See  Criminal  Law,  10,  11,  12. 

VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land — Action  for 

Specific  Performance — Delay  of  Pnr- 
chaser  —  Abandonment:  Battell  t. 
Hudson'tj  Bay  Co.   (Sask.),  70U. 

2.  Contract    for    Sale   of    Land— Act  wa 

for  Specific  Performance — Dupe«»— 
Evidence  —  Interest  —  Refer«<v  i« 
to  Title:  Tirfichmann  v.  Schuir: 
(Man.),  210. 

3.  Contract  for  Sale  of  I^and — Action  Ij 

Purchaser  for  Specific  Perfonnaf 
or  Damages — Re-sale  by  Veinior- 
Defences  —  Statute  of  F^au•^^- 
Intoxication — Ratification  —  E-" 
tion  of  Plaintiff  for  Remedy  by  FKn; 
ages — Measure  of  Damag«»< — I*rif>  d 
Resale — Rising  Market — Cont»»n;r^ 
tion  of  Parties — Time  at  ^rtiich  l>s!r 
ages  to  be  Elstimated — ^Time  of  A'- 
tual  Breach  —  Cross^ Appeal  —  la- 
crease  of  Damages:  Dunn  v.  Tn'h- 
ghan  (Alta.),  109. 

4.  Contract  for  Sale  of  I^nd — Actwn  t; 

Purchaser  for  Si>ecitio  PerfoniMC'T 
— Acceptance  of  Lease  by  Purcha'"' 
from  Vendor — Estoppel  —  P)<»idiM 
Poliquin  v.  St.  tionifntv  (Mac.  . 
561. 
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5.  Contract  for  Sale  of  Land — Action  by 

Vendor  for  Specific  Performance  — 
I>efence — Misrepresentation  of  Ven- 
dor's Agent  as  to  Situation  of  Land 
— Evidence  —  Commiswion  Paid  to 
Agent  by  Vendor — Agent  Becoming 
one  of  the  Purchasers:  Cairns  v. 
Crawford    (Man.),  449. 

6.  Contract  for  Sale  of  Land — Action  by 

Vendors  for  Specific  Performance — 
Defence  of  Fraud  —  Misrepresenta- 
tions as  to  Quality  and  Value  of 
I^nd  —  Caveat  Emptor — Appeal  — 
Findings  of  Fact :  Hannah  v.  Gra- 
ham (Man.),  271. 

7.  Contract  for  Sale  of  Land — Authority 

of  Agent  of  Vendor  to  Sell — Statute 
of  Frauds  —  Receipt  —  Specific 
Performance :  Harris  v.  Darroch 
(Sask.),  8G. 

8.  Contract   for   Sale  of   I^nd — Failure 

of  Vendor  to  Make  Title  to  Part  — 
Repudiation  by  Purchaser  —  Letters 
— ^Right  to  Rescind — Lien  for  Pur- 
chase Money  Paid  —  Interest  — 
Specific  Performance  —  Costs :  Ban- 
nerman  v.  Green  (Sask.),  441. 

9.  Contract  for  Sale  of  I^nd — Failure  of 

Vendors  to  Procure  Title — Statute  of 
Frauds — Memorandum  in  Writing 
— Purchaser's  Damages  for  Loss  of 
Bargain  —  Measure  of  Damages: 
O'Neil  v.  Drinkle  (Sask.),  937. 

10.  Contract  for  Sale  of  I^nd — Lien  for 
Unpaid  Purchase  Money — Cancella- 
tion of  Contract — Release  of  Pur- 
chasers —  Agreement  —  Delivery  — 
— Escrow — Fraud  and  Misrepresen- 
tation— Appeal — Question  of  Fact : 
Huggard  v.  Ontario  and  Saskatche- 
wan Land  Corporation  (Sask.),  866. 

11.  Contract  for  Sale  of  I^nd — Misrepre- 

sentations by  Vendor  as  to  Building 
on  I^and — Statute  of  Frauds— Oral 
Evidence  —  Damages  —  Rectifica- 
tion of  Contract  —  Description  — 
Specific  Performance — Costs :  Elle- 
man  v.  Carruthers   (Sask.),  692. 

12.  Contract  for  Sale  of  Land — Option 
and  Acceptance — Provision  for  For- 
mal Agreement — No  Formal  Agree- 
ment Executed — Action  by  Vendor 
for  Instalment  of  Purchase  Money — 
Action  Maintainable  —  Waiver  of 
Right  to  Formal  Agreement — Inter- 
est —  Delay  —  Default  in  Making 
Title — Possession — Vacant  Lands — 
Costs:  Munroe  v.  Henbach  (iuan.>. 
785. 


13.  Contract  for  Sale  of  Land — Payment 
of  Purchase  Money  by  Instalments — 
Action  for  Instalment  —  Counter- 
claim for  Rescission  of  Contract  — 
Mortgage  and  Transfer  by  Vendor 
Subsequent  to  Contract — Transfer  in 
Trust  —  Judgment  for  Payment  of 
Instalment  into  Court :  Niblock  v. 
Ross  (Alta.),  792. 

14.  Contract  for  Sale  of  Land — Payment 
of  Purchase  A^oney  by  Instalment^ — 
Action  to  Recover  Intermediate  In- 
stalment —  Equitable  Defence  — 
Absence  of  Title  in  Vendor — Bur- 
den of  Proof  —  Dismissal  of  Action 
— Leave  to  Commence  a  New  Ac- 
tion:  Graves  v.  Mason  (Alta.),  542. 

15.  Contract  for  Sale  of  Land — Payment 
of  Purchase  Money  by  Instalments 
— Default  —  Forfeiture  of  Amounts 
Paid  —  Time  of  Essence  —  Resale — 
Express  Agreement  —  Invai.i..ty  — 
Notice  of  Intention  to  Reseil  —  Re- 
lief against  Forfeiture  —  Specific 
Performance  —  Repayment  of 
Moneys  Paid  —  Liability  of  Vendor 
to  Purchaser  on  Resale :  Moodie  v. 
Young    (Alta.).  310. 

16.  Contract  for  Sale  of  Land — Payment 

of  Purchase  Money  by  Instalments — 
Default  —  Provision  in  Contract 
for  Rescission  of  Agreement  and 
Forfeiture — Void  Clause — Remedy — 
Specific  Performance  or  Saie  m  De- 
fault —  Practice  —  Judgment  — 
Default  of  Appearance — Judgment  in 
Accordance  with  otatement  of  Claim 

—  Notice  of  Motion  —  Service  by 
Posting  in  Office  of  Clerk  of  Court 
— ixeliet  other  than  as  Claimed: 
Merriam  v.  Parish   (Alta.),  3-»0. 

17.  Contract  for  Sale  of  Land — Payment 
of  I'urchase  Money  by  Instalments — 
I^efault  —  Time  of  Essence — Re- 
scission —  Waiver  —  Equity  — 
Attornment  Clause  —  Notice  of  Re- 
scission— Agent  of  Purchaser  —  Re- 
turn of  Money  Paid:  Scott  v.  Milne 
(B.C.),  23. 

18.  Contract  for  Sale  of  Land — Payment 

of   Purchase   Money   Dy   Instalments 

—  Default — Time  of  Essence — Right 
of  Vendor  to  Rescind  —  Return  of 
Instalment  or  Deposit  Paid  —  Pro- 
vision for  Retention  by  Vendor  — 
Penalty  or  Liquidated  Damages  — 
Forfeiture  —  Relief  —  Set-off  — 
Damages  —  Depreciation  in  Proper- 
ty:  Skinner  v.  Shirkey  and  Morris 
(Alta).  56. 
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lf>.  Contract  for  Sale  of  Ijind — Payment 
of  Purchase  Money  by  Instalments 
— Default  after  First  '  Payment  — 
Inability  of  Purchaser  to  Complete 
— (Cancellation  of  Contract — Retu  'u 
of  Money  Paid — Instalment  not  For- 
feitable as  Deposit — Deduction  of 
Vendor's  Damages  for  Ix)ss  of  Rale 
— Dei)reciation  of  Pro|)erty  —  Pur- 
chaser in  Possession — Deduction  for 
Occupation  Kent  and  Cost/* — Land 
Titles  Act  —  Caveat  —  Discharge : 
Ta vender   v.   Edwards    (Alta.),   3()8. 

20.  Contract  for  Sale  of  Land — Payment 

of  Purchase  Money  by  Instalments — 
Default  by  Purchaser  after  some 
Payments  Made — Action  to  Rec*over 
SubS(»quent  Instalments — Motion  for 
.Jud}i:ment — Remedy  on  Default  of 
I*ayment  —  Rescission  —  Forfeiture 
—  Relief  against  —  Judicature  Ord- 
inance —  Specific  Performance  — 
Sale  of  Land — Possesion — Form  of 
Judjjment :  Canadian  Pacific  R.  W. 
(^o,   v.   Meadovis    (Alta.),  SOC). 

21.  (^ontract  for   Sale  of  l4ind — Specific 

Performance  —  Payment  of  Instal- 
ment of  Purchase  Money  to  Vendor's 
Agent — Acknowledgment  by  Vendor 
under  Seal  —  Estopi)el  —  Fraud  of 
Agent  —  Repudiation  of  Contract : 
Tuytens  v.  Noble  (H.C),  50. 

22.  Contract  for  Sale  of  Land — Substan- 

tial Deficiency  in  Acreage — Action 
by  Purchaser  for  Sii<>cific  Perform- 
ance with  Abatement  in  Price  -  - 
Mutual  Mist  like  —  Executed  Con- 
tract —  Remedy  —  Rescission  — 
Option  —  Election  —  T'nfounded 
Allegation  of  Fraud  —  (Vsts :  De 
Clervnl  v.  Jones    (Alta.).  ;^00. 

2.'J.  Contract  for  Sale  of  Land — Varia- 
tion as  to  Terms — Written  Memor- 
andum —  Construction  —  Specific 
Performance:  Smith  v.  Livingstou 
(B.C.),   242. 

24.  Contract  for  Sale  of  Land — Want  of 

Title  in  Vendor — Failure  to  Procure 
Title  —  Evidence  —  Damages  for 
Breach  of  Contract  —  Ix)ss  of  In- 
crenwd  Value  of  Land  —  Imi)rove- 
ments:  Hutchinson  v.  S<'hleuter 
(Sask.),  CiS2. 

25.  Contract   for  Sale  of   Land — Written 

Agreement — Oral  Evidence  to  Shew 
True  Agreement  —  Admiss-ibility  — 
Agreement  Partly  Written  and  Part- 
ly Oral— Statute  of  Frauds — liectifi- 
cation  —  Sp«'<'ific  Performance :  An- 
derson  V.   Douglas    (Man.),   520. 


20.  Exchange  of  I^ands — Fraud  and  Mis- 
representation —  Warranty  as  to 
Value  of  I^nd — Evidence  —  Verbal 
Representations  —  Reliance  oq 
Agent's  Opinion — Action  for  Dam- 
ages for  Deceit :  Mey  v.  Simpgon 
(Man.),  472. 

See  Easement  —  Fraud  and  Misrepre- 
sentation, 1.  2 — Judgment.  2 — Prin- 
cipal and  Agent. 

VENDOR'S  LIEN. 
See  Bankruptcy  and  Insolvency,  2. 


VENUK 
See  Practice,  4,  6. 

VERDICT. 
See  Criminal  I^w,  8— New  Trial. 

VOTERS. 
See  Municipal   Elections,  2, 

WAGES. 

See  Lien — Master  and  Servant.  6,  7— 
Will,  2. 

WAIVER. 

See  Arbitration  and  Award — Contra^. 
1,  7 — Criminal  Law,  12 — Executors 
and  Administrators.  1 — Mechaniv- 
Liens,  4 — Partnership,  2 — Praftii^ 
0  —  Promissory  Notes,  4  —  Veti-* 
and  Purcha**er,  12,  17. 

WAREHOl^SE  RECEII*TS. 
See   Negligence,   1. 

WARRANT. 

See   Malicious  Prosecution. 
WARRANTY. 

See  Asses.sment  and  Taxes,  2 — Er.K 
ments— Sale  of  Goods,  1.  2.  S,  U.  1' 
12 — Vendor  and  Purchaser,  2t». 

WATER  GRANTS. 

See  Mines  and  Minerals.  2. 

WAY. 

See   Highway. 
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WILL. 

1.  Action   for  Revocation  of  Probate  of 

Will  and  to  Establish  Later  Will- 
Authenticity  of  Document  Discovered 
Nine  Years  after  Testator's  Death — 
Evidence  —  Handwriting  —  Ex- 
perts :  Foulds  V.  Bowler  ( Alan. ) , 
189. 

2.  Legacy  —  Acceptance  of  —  IJability 

of  legatee  to  Fulfil  Conditions  Im- 
posed by  Will  —  Parent  and  Child — 
Wages  —  Acquiescence :  Gille([«pie  v. 
Gillespie    (Man.),  J2ij. 

See  Executors  and  Administrators.  2. 

WINDING-LP. 

See   Company. 

WITNESS    FEES. 

See  Costs,  2,  10. 

WITNESSES. 

See   Promissory    Notes,   1 — Ship,   2. 

WOODMEN'S  LIEN  FOR  WAGES 
ACT. 


See  Lien. 


WORDS. 


"  Action  Founded  on  any  Tort  Committed 
within  Manitoba  ** — See  Service  out 
of  Jurisdiction. 

"  Action  or  I'roceeding  *' — See  Costs,  3. 

"  Actual  Amount  of  Debt,  Claim,  or 
Demand  Due  and  Owing" — See  At- 
tachment of  Debts,  1. 

•*  Amount  Recovered  " — See  Costs,  6. 

"  Ceased  to  Furnish  Materials  "  —  See 
Mechanics*  Liens.  0. 

"  Completion  of  the  said  Sale "  —  See 
Principal   and    Agent,   2. 


•^Contract  Made  in  Connection  with 
Business  Carried  on  " — See  Promis- 
sory Notes,  6. 

"  CostR,  Fees,  Counsel  Fees,  and  Ex- 
penses of  the  Arbitration  "  —  See 
Costs,  2. 

**  Debt  or  Liquidated  Demand  *' — See  At- 
tachment of  Debts,  3. 

**  Duly  Commissioned  and  Instructed  *' — 
See  Ship,  3. 

"  Filing  " — See   Mechanics'   Liens.   6. 

"  Good  Cause " — See  Master  and  Ser- 
vant, 3. 

**  Keep  out  of  the  Way  " — See  Ship.  2. 

**  Money  Lender  " — See  Criminal  Law,  1). 

**  Narrow  Channels  " — See  Ship,  2. 

**  Occupant  "  —  See  Assej^sment  and 
Taxes,  1. 

•*  Ordinarily  Resident  " — See  Costs,  8. 

**  Owners  " — See  Solicitor,  4. 

"  Proceeding  in  Respect  of  a  Contract  " 
— See  Company,  2. 

**  Proceeding  in  the  Court  " — See  Com- 
pany, 2. 

**  Right  to  Commission  " — See  IM-incipal 
and  Agent,  1. 

*•  Safe   and   Practicable  " — See   Ship,   2. 

**  Undertakers  " — See    Solicitor,   4. 

**  Woodman  " — See   i-.ien. 

WORK  AND  LABOITR. 

See  Contract,  7,  8.  0. 

WORKMEN'S  COMPENSATION  ACT. 
See  Master  and  Servant,  3 — Solicitor.  4. 

WRIT  OF  SUMMONS. 

See    Practice,   5,   6,    7 — Service   out   of 
Jurisdiction. 

YVKON  TERRITORIAL  COURT. 

See  Appeal — Executors  and  Administra- 
tors, 3 — Mines  and  Minerals,  1. 


END  OF  VOLUME  VIII. 
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